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Dear Reader. 

There has recently heen a rapid and continuous change in the international environment 
regarding the marketing and transfer of technology. with deep implications for the attitudes 
and perceptions of the various parti~s concerned. be they governments, industrialists or 
technology development institutions. 

While the governments of developed countries have shown a growing involvement with 
technology transfer issues. geared towards protectionism, those of the developing countries 
seem to he gradually relaxing their regulatory funrtions on foreign investment and tech­
nol<>b'Y transfer. with a view to stimulating an increased investment and technology flow. 

Against this background, UNIDO is addressing the evolving issues of technology acquisi­
tion. technology transfer, innovative forms of technology business and partnerships for 
technological development. To this effect, a number of interrelated activities are being 
pursued, with the intention of building up an awareness and competence in developing 
countries towards more appropriate technology transfer policies, improv~d access to 
foreign technologies and fa~ter technologicai development. 

The UNIDO team responsible for running the technology acquisition and negotiation 
pmgramme, as well as the TIES activities. has now been made the richer with the 
participation of Ms. Rowena Paguio, who is well-known to most of the TIES members and 
many of our readers. Before joining UNIDO, Ms. Paguio was Head of the Transfer of 
Technology Office in the Philippines and her presence within our ranks is a fillip for TIES 
and an assurance for its continuing progress. We hope she will remain with us for a long, 
long time. 

The TIES Newsletter has been. and should continue to he, an instrument for keeping our 
readers informed of our activities and of the changes and developments in the international 
environment. These purposes would he better served if our readers were to share th~ir 
experiences and interests with us, as well as give us their suggestions for improving our 
Newsletter. 

We look for\\ard to hearing from you. 

Technology Policy. Acquisition and Negotiation Unit 
Industrial Technology Promotion Division 
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UNIDO News 

Regional Workshop on Technology Transfer 
Negotiations and Contracting, Cairo (Egypt), 

10-14December1990 

The Workshllp was pan of a prnces..' aimed al im­
plementing~• s~-.;kmatic human den:lopmenl effort in the 
licld llf lel·hnoll~)' acqui,!tion and negotiation in Africa. 
This is ho(l\:d hl he achiewd principarly through the use 
of th\.· l "'.\IDO Mu1111ul 011 TtTlrt1ol11'.'\" Trumft•r .''frgotia­
liom. which proposes a methodology of leaching intended 
to he a''imil~th:d so as to carry out courses for ncgotiatiors 
al the nal;onal level. The Mu1111al i.o; now prming to he a 
wry relevant and valuahlc didactic tool. While the 
preparation of some chapters is still under way. it has now 
reached a stage that will permit specially tailored 
workshops to he set up, dpcnding on the need;;. interests 
and expe<.1ations of the target audience. "!"he high level of 
interest it is ahlc to generate. as c\idcnccd by the quality 
and volume of interaction during the Workshop al-;o 
served to further enrich its content and design, including 
the refining of the methodology. 

The Workshop was organized in co-operation with the 
African Regional Centre for Technology ( ARCI) and the 
General Organization for Industrialization (GOFI) of 
Egypt and was attended by 50 participants at the manage­
ment lcwl from Egyptian private and public sectors a.-; well 
a.-; 14 participants from the African-TIES countries out­
s:de Egypt. 

The ohjectives of the Workshop were to apprise 
developing country negotiators of the general issues of 
technology transfer a.-; they affect the development proces.-; 
and create an awareness of the various methods for acquir­
ing technology together with the clements vital to a si.c­
ccs.o;ful technology transfer p;oces.o;, a.o; well as prm.ide 
know-how and information on the preparation :md struc­
ture of contracts that will cover the specific concerns of 
developing country recipients. 

The Work~hop dealt with the following topics: 
• The role of transfer of technol<"Jb'Y in the develop-

ment process; 
• Technological infrastructure; 
• Technology market characteristics; 
• Structure and types of coniracts; 
• Principles of contract drafting; 
• Payments in transfer of technology agreements; 
• Ciuarantees and Warranties; 
• Technology tram;fer through joint venture agree­

ments; 
• Success factors for transfer of lcchnology. 

This Worshop was hy no means an isolated event. lls 
organi1ation was in line with a long standing educational 
programme through which UN:Do has bcen gaining a 
leading experience in the training or negoliators and trans­
la 1 ing it in10 didac1ic materials and teaching 
methodologies for a more effective learning proces.-. of 
policy makers and ncgotialors of developing countries. 

The ultimate goal of this programme is 10 provide 
developing countries with the tools for the creation of 
self-sufficient training courses on technology lransfcr 

Tl ES Nrw.fimer, N11mht'r 41, 1991 

negotiations lo he organized by national inslilutions and 
condul1ed hy n<ilional experts. 

The present Work,hop represented an important ..;tep 
for the above go;.I lo he achie\'Cd in E!;.•ypt in 11.e near 
future. Our r.e":i targds for workshops \\ill he Senegal and 
Nigeria. tentati\'Cly in June and September respcclivdy. 
Re<iders \\ill be given further detail-; of these forthcoming 
C\'Cnh and the resuhs achic\'Cd in another L'i..'iUe of the 
1\'t'l\"S/t'ltt'T. 

Registry News 

Greece 

Concise presentation of the Industrial Property 
Organization (OBI) 

I. Introduction 

When the Mini.o;try of Industry, Energy and Technology 
brought :X:fore the Greek Parliament Law 1733.'87 .. Tech­
nology Transfer, Inventions and Technological lnno\·a­
tion", it had considered and acknowledged the vital role a 
modern industrial propc&1y syslem is called upon lo play 
in the country's technological and industrial de..-clopment. 

More specifically, two thing.-; were achie\-cd by Law 
1733,'87, namely: 

(a) The establishment of the lnduslrial Property Or­
gani1ation (OBI), and 

(b) Thi! modernisation or lhc natio:ial legislalion for the 
protcctic,n ofinventions, the encouragement of inno..-ation 
and the regislralion of technology transfer contracts. 

2. Scope and competraa or OBI 

The OBI, established a.\ a pri\·ate legal entity, is supcr­
"isi;d hy the Miniscry of Industry, Energy and Tcchnolog) 
and administered by a 5':ven-member Administrative 
Council. Its scope being the contribution to lhe technologi­
cal and industrial development of the country, the OBI has 
hcen authori.o;cd to handle the follo\\ing: 

(a) Granting of patents, patents of modification and 
utili1v models; 

(h) Regislration of technology transfer contracts; 
(c) Cil-operation with similar organisations of third 

countries or international organisations, co-operation 
1.1.ith R..\.:J centres and organisations concerned with in­
formation dis.o;cmination; 

( d) F reparation and monitoring of international trealies 
on patents and lechnology lransfer; 

(e) Representation of Greece at international or­
ganisa1ions; 
(I) Rendering of consulta1ion and information services 

concerning new technologies and know-how; 
(g) Monitoring and follow-up of palent exploitation, 

innov11tion, promotion and technology transfer in Greece 
and abroad; 

(h) Clas.~ification of patents and technology transfer 
contracts according to internationally acknowledged 
criteria. 
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• \.The protection or innntions in < ;rtttt 

The: nL'W rc:;ility c:h;1r;u:tc:ri-.ing thl· pwll.:ditm nf imc:n­
tinn-. in < irc:c:l·c: i ... dl·tc:rminc:d h:, '"'1 dominant fal-­
lor .... n;irndy: 
(al The: r;1tifil·;itinn of the: Eurn~an Patc:nt ( \1mc:n1i,in 

( EPC) h~ < irc:c:l·c:. m;ii.ing thi-. 01un1ry a full ml·mhc:r ,if 
the: Comc:ntion since: I ( khihc:r 1'>~1. and then:hniffc:rinl! 
the opportunity to intc:restc:d parties to pn•tc:ct th~ir im·c:n-­
tions in all U Mc:mhcr States to thc: EPC Within thi:-. 
framewurL:. ;i recc:i\ing ufficc: f,1r Eurn~an patent ap­
plil·ation-. h;.a_, hcc:n in.,t.illed at (>Bl; and 

( h) The: moJ.:rnisatinn of the: national patc:nt kgisla1i11n 
which prmide ... for lWtl prolc:l·tion litlc:s. n;imdy: 

(i) thc: patent. the granting pnKcdurc: of which inc,1r­
porate ... the: drawing-up of a Sean·h Rc:port ... 1;,ting the: 
statc:-of-thc:- art in the technical lic:ld oft he: im·ention. and 

(ii) the: utili1y mudcl. which is gmc:rned hy a simple: 
rc:gistration system. 

The new lc:gal prmisions ha\·e made the pmtc:ction title: 
.. patent"· more rcliahk. thus enhancing the protection 
oasis uf inve ... tmcnts matcrialisin!? fnim protected im·en­
tions. Additionally. the social prestige of inventors is al!.o 
to Ix· ... 1renghtencd. On the other hand. the: utility modc:I is 
suitahle for the protection of so-called ··.,mall .. in\·ention ... 
which e<o~cially cover the needs of ... mall- and medium­
sitc:d indu ... tric:s and indc~ndent in\"Cntors. 

.a. Technology tr.msfer 

The: <>HI rc:gi<otc:rs. acrnrding to the: pnwi ... ion ... of L1w 
17.H S7. tn:hnology transfer l"Ontracts inmlving at lc:a ... t 
one contr;Kting party rc:..,iding 11r c..,tahfo.hc:d in (in:c:ce. 
Data omcc:rning omtrach regi ... tcrcd ;11 the OBI rcmair. 
conlidcnti;iL 

The OBI is planning to create an infrastructure ... ufli­
cicnl for th..: enhancement of the nq?titiating pm.it ion of 
C irec:k enterprises in acquiring technology. For this 
reason. the OBI '-l>ill render consultation ... and information 
cnahling the interested parties to: 

(ii) Achinc tcchnol1lb'Y :1sse ... smc:nt in ;iny technic;1( .,ec· 
tor; 

(h) Locate ;ilternati\"C ... ource" of technolo~·y ue;alitin 
and dl'\dopment al hoth the n;ilional ;ind inlcrn:tlional 
Ind ... ; 

(l") Sdc:cl the mo ... 1 sui1ahle technohigy; 
(d) O~n the "p;u:bge" of imported lel·hnolog~ and it­

... uh ... c11uent ;1b,orplion; and 
( c) Promote indigenous lcchnolo~'). 

S. Dis~mination of patent information 

The OBI is pl;inning lo e ... !ahli'h a P.i!c:nl lnf11rm.1ti11n 
and l>11cumcnlation Centre for the Ji"emin;itinn of '"r;1w"' 
or valuc-;iddc:J inform;11i11n with .. our.·e, in Jomcslir or 
fnrci~n 1u1eni.... Morcmn. thi' l·cnlrc "ill 11ndc:r1.1kc: lhc: 
promotion tif indigcnou~ in1•en1ive acli\ilie,, ,., '-l>dl "' 
inform lhe \cicnlilic and technical communil~. 1m1fc,. 
'i11nal 4·h;imher~. cnterpri,es, puhlir or1?.tni,;1tion' ;inJ 1hc 
puhlic in ~cneral ,,f the role that lhe inJu,1ri;1l pwperl~ 

'~'1,·m l·an pby in lhc: lcl·h1wl,1!!il'al ;ind inJu-.triJI 
Jc:\clt•pmcnt ,1f lhc: n1untry . 

6. Regional and intl'rnational l·o-oper.ttion 

Thl· c:st;1hli ... hl·ml nl ,1f thl.' OBI has uc:1kJ ;tn ;1J­
mini~1ra1iw hndy 111 .:nh;111.:1." < irn:k prc:senc.: ir. thc: inlc:r­
national fora t1f inJu~trial pn1perty. 

The OBI will stuJy ;md c:\alualc. in the li!!ht ,,f <ir.:d.. 
in!erests. thc Pat.:nt (\1-n~ration Trc:;it~ ( P< T1.1hc: ( ·,,n­
\C:nli''" for the: lntcrna1i.mal Patc:nt Clas .. ilicati,10. de. 

Additionally. the OBI participa!es in \"ariou ... wtirking 
!!rnups of rc:git1nal \If international or!!;ini:-.ali•m ... (EE<'. 
WIPO. de.) for :he: prc:para1i,111 tif a lc:g;il fram1."\l.11rk for 
lhc pr,1tel·tion of ,.,1ftwarl.'. intc:gr;tlc:J cir.:uib ;111J hi,1t1."d1-

nnl,~~· 

7. Conclusion 

The ah.:~·e hrid prc:scnlatinn of thl. OBI :-.how ... thal i! i-. 
a Oc:xihlc orl!ani ... ation which. ;iccordinl! 1t1 it-. Fi\c- 't e.ir 
De\·clopmc~t Plan ( l'>SS-l'N2). \\ill ht: 'ahlc: It• contrihutl.' 
decisi\"Cly to the lechnolngical and industrial Jcwl,1pmcnt 
of the country hy 1iffering highh" s~ciali!.c:d sen ic:o tn .. n 
poh:ntial users. 

Malaysia 

Employment of expatriate personnel 

II is th~ '.\1alay,i;in < itwc:rnmc:nt" ... Jh11i4·~ to 'cc: lh.rt 
Malaysians arc c:\::ntually trained and empt. •:Cll ;it ;all 
lc\cls of empl,iymc:nt. :-.;oiwi!hstandin!! thi .... forc:ign n1m­
panics arc ;illowc:d lo hrin!! the required expatriatc: pcr­
,.,onnd h1 areas "hc:r..: thc.:rc i ... a sh,irlal!e ,if tr;ainc:J 
'.\1ala~sia11' who l·ou!d Jo the: j11h. In ;.Jjiti.m. f,1rci!!n 
nimpanic ... arc ;11,o ;1ll1•\l.cd certain "kc:~ p,1..,1 ... ·· !o ht.· 
~rmanently lillc:d b~ c:xpatriatc~. 

( 'omp;inie-. ,h,>ulJ m;1L:c: ncry effort 1t1 tr;iin more 
'.\fala~ ... i;u1s ,,, 1h;i1 thc: employment p;inc:rn al ;ill Incl< ·;;;It 
rc:flcct lhe mulli-r;ll'i;1l comp•"itinn nf the oiuntr~. 

( ;uidelines on thl' l'mplo}ml'nt or e'patrialr personnel 

(a) Fnr nc:" imc:,lml·nh (that is. ;ipplic;t1it1n, rcc:c:iwJ 
hctwc:c:n I <k1t1hc:r l'ISh ;111,I .\1 lkcc:mhcr t•)'lt)) where 
lhc: forc:ii?n p;1iJ-11p l;1pi1;1l i ... l .S)2 million ;inJ .1ht1\C:. 
An~ wrnpan~ with f1•rc:il!n p;aiJ-up l"itpital of l ~~2 m1l­

li1•n anJ .1ho\c:, "ill .1utoma1i1.-.1lh be allo"nl li\t: I.'\· 

p;1tri;i1e P'""' indudin)! ill lc;i..t on~ kq po~t. .. \JJiti1111;al 
rxp;t1ri;1tc: p11,h "ill he: )!ih·n "hen nc:l·c";ary UP"" re:· 
quc,I. 

Thi: 11thc:r c.1nJi111 '"' n.:l.11ing "' c:\p.11ri;1tc 1·mpl1 •: ml·n1 
;arc: a' r, 11lo\": 

(ii ,\n l·xp.a1r1.1lc: 11lliri.:r "h•• i, lr;sn,11.·rr,·J lr<1m t1nc 
p1•s! lo ,tnt•lhc:r '>'ithin lht: ,,1m1· r·•mp;an~ '' n••I r1.·q11irl·d 
hi 11ht.1in a nc.> l'lllpl11~m1.·n1 P·'" Jlj, ••r hi.:r 11ri)!in.1l 
l·mpf.1\mcnl P·"' '>'ill I,,· .smrndl·J: • rc:llcl"l lh~· ch;•n)!l" 111 

P'''t. 

TIFS .\",•,,(fl'ttcr . .\"11mha ./~. l'>'>I 
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! ii I .·\ n~·\\ ..:\p.11ri.1k .. 11 lld r;.:pLt..:inl! ;111.•lhn L"V 

p.11ri.1i.- ,,fti..:..:r i,. rL"\juir~·J h• ••f>tain ;1 fr,·,.h ,·mpl••\n!,·nt 
p.t'"· 

1iii1 .-\II .:mpl,1yrn..:nt p;1"..:' .1r,· \;1liJ f,1r th.: p,·ri,1J ,,f 
tim..: ;1' ;1ppr,1\1.:J f,ir th.: p,1,.t. 'uhil·..:t h• .1 m;t\imum ,if hi 
\;,,,"~tr~. 

( i\ 1 .-\II h"kkr"1l 1:mpl,1~m1."nt pa",.' w:ll I•,· i"u.:J \\ith 
muhipk L·ntry \i-.;1-. \;1liJ 1-.ir th,· pL·rj,,J ,·,1rr.:-.p.1nJinl! t" 
th;1t ,,f th,· .:mph•ymc·nt pa-. ... ,uhjL·d h• a maxim:1m ,,f Ill 
\L'Jf,,. 

(bi Ft1r nL·w im..:,lntL'nh (that i-.. appli..:j1i,1n-. r.:n:i\.:J 
h,·(\\L'..:n I <ktllh.:r 1'l:-i(1 ;mJ .\I D..:c.:mha i•l'l\1) \\h..:r,· 
th.: (,1r.:i!!n p.1iJ-up ..:;1pital i..; 1..: .... th;m l s~s milli.in: anJ 
f,1r n•mp;mi..:' li..:.:n-...:J bd-.•r..: I ( kh•h..:r l'l:\h. 

Th.: L'l•nJi1i,1n-. f11r L'Xp.1triat.: -.mphiym.:nt for th..: .th••\L" 
..:.•mp;mi..:' .1rL· .1, f,,ll,1\\-.: 

(ii K1.·y P'"'"' (f,1r .:umpk. P•''h that ,·;m h.- hdJ in­
Jdinitdy h~ for..:i!!n..:r' I i:;m h..: l., in-.iJ.:r.:J for ..:••rnpani.:-. 
\\h,·r1.: l11r.:il!n l·;1pi1;1l p;1r1i.-ip;1ti,1n j.; appr11xim.1tdy 
\1)51111.!likl. lfow.:\:·r. thi, lil!ur.: i' ''"'~ ;.i l!uiJ..:. th.: nurr­
h.-r ,,f l..:y P''"" .:l!,1w.:J J.:p.:nJin!! .in th1.· mnii.. 1•f .:a.:h 
\..J ... \.'.'. 

I ii I h•r ... ,,·.:uti\1." l'•hh r..:quirinl! pr.1f.:,,i,1nal qu;1lifi.:a-
1i,1n, .1nJ pr;1l"li..:al l"\pt:rii:nL·.: . ..:xp;.itriat..:' m 1y hi: 
,·mpl••\..:d up t.1 ;1 m;1ximum p..:ri,,J ,1f Ill y..:.1r'. -.uhjrxt h• 
th.: L°\ 1nJi1i,1n thal \1abyo;ian-. ari: tr;ain.:J Ii• <.'\1:n1U;1ll~ 

1.1kc tl\\."r lh..: P•"I'. 

1ii11 hir n11n-i:x,·.-uti·._. (l••-.h \\hiL·h ri:qui1.: 11.:.-hni.-al 
,J..jll, .1'1d 1.\(X·ri1."n..:.: . ..:\p.1tri;1t\.°' m .. y h.- ..:mph•~i:J up t•• 
.1 m.1•.imum pa1<1J 111 I~\.: h.1r.. ,uf.j1.·.:1 t.• th.: L-.inditi,1n 
th.at \1.1l.1\,i;111,, .1r..: 1r.1in.-J h• 1.·\..:1;1u.1lh t;1l..: •l\1.·r t!i..: 

!'•"" 
( i\ I L •r indu .. 1ri1.· ... ,J,·,il!n.1h:d h\ th• ( i11\l rnm..:nt .i.. 

pri,1ri1y indu,tri..-,_ 'u'h ;1, th•".: 1h,;1 .1r.- l.1h11ur-intLn'ih· 
.md I h, "'. m.muf.tllurinl! indu,1 riL·, I h.11 .ir·: \\ h11!h ,·xp11r1 -
11ri,·n11:d. th1.· '"mliti••n, 1i1. 1iil .md 1iii1 ;1h1•\..: m.1: h..­
rd.1xL-.l. d..-p•:ndin!! ll(l•lil th.: m1:rih 11f ..:.llh ,·;1,..:. C >th..:r 
l·, 1mp.1ni,·, no •t foiling \\it hin .am 111 I hi: 1.-.1k!!• •rio.:, m,·n-
1 i. mo.:d in thi, d.su,..:. m.1y ;1(,,1 hi: .11.·..:.irJnl ,jmil.1r 
pri\lkl!,., do.:pL·ndinl! upon tho: m..:rih ••I ..:.1l·h ..:.1,l°. 

Applkalion!> for r\palrialt- po!>h 

.-\prli,-.11inn, f,1r 1:\p;11ri.1t...: P•"" ( mdudin!! l..:y P"'"· 
;.;\<.'l0 Ulih· .tnd llo lll-<.'X•"L°llli\..: po"" I Liii h•: ,uhmilll·J 111 tho.: 
\l.1l.1\'1·111 lndu,1ri;1( l>o.:h"l11p111.-111 :\u1h,1rit~ (\Ill>.-\) ;11 
thr ,,11110.: timL· ·'' rh..: l·11mp.m~·, .1pplic1t111n f11r .1ppr .. \.1I 
"' ih i11d1i..1 ri.11 pro •j.-d 

rh,· .1b11h· pr11n·dur,· .1ppli1.·, 1.1r, 'l"11r1.1t..: p,·-..111n1..·I hy 
I h1..· f.,11,'" inl! 

1111 ..\ll ,·\i..lllll! 1.1•111p.11111.·, pr••l'•"llll! 11• m.1nUl.ll·:11r1.· 
.uld1l1•n.1l pr11d11.-i, (lli\·n,11i..:a1tnn "' l''"l•'<'h) 

(11i1 .\II ,.,i,tinl! ,·nmpani.-, pr11p1hini.: ;,1 np.md thl·•r 
pr• 1.I11d j, •11 l·;1~1.Kil i.-' ll"\(l.ln'i' •n , ,f pr• •11.xh I. 

Tl f.\ \ 1·i. 1/1"1/c'r, \"11m/11·r .J:'. N'J I 

In th.: O.:\o.:nt th.11 .m appli1..·;1111 i' unahk 1t1 ,uhmi1 r«­
quir1:m1..·nh .,f 1..·\1l.1tri.1t..: p..:r,\11111..:i \\ho.:n ,ubmillml! th.: 
.. tpi'!i~·~tiit '!!. he t '!" ~h .. : !n . .:: ... uf'!Hl! th;..· h ,r,.:i~n ('· .. :r't lf'ln:...·I 
r..:quirl·m;.;nh .1t ;1 l.1kr ,t;il!,._ 

F\i,!inl! ,-.•mp.mi.: .. 1h.1t .ri.: 11.11 und1.·r1!••in!! .111~ 1..'\ll.lll­
,i,1n 11r pr.•du..:t Ji\o.:r-iti~ati,111 hut wi'h 1t1 apply f,1r .1Jdi­
li\ln;1l l'xp.1tri;1to.: l"''I' ••r I" r_-ito.:\\ o.:\i,1inl! l"''h. -h. 1ulJ 
,uhmil thi:ir .1rrli...-.1ti1•n• 111 th1: StanJinl! t'nmm111 ... ·,· ,,n 
\l.1Ly-.:;mi-;.i1i,1n thr.•u!!h th,· lmmil!r;1ti.in D..:p.irtmo.:nl. a-. 
h;1, h..:..:n th.: pradil·1..· in th\." l"t'I. 

l..abour polic~ and labour la'" 

It j, ;h.: (;,,\l..·rnmo.:nt' .. po•li•:: h• pr••lll••!;.; l"rdial 
,·mpl1•y~·r- ... ·mpl•'~':': rd.1•i,111, .mJ inJu..;tri;il p.:;11..·.: 11,1,,J 
o•n "'..:ialju,1i...-l·. i:quity and l!•'''J ,-,1n,..:io.:n\·..: "'' ;b :,1 brin!! 
.1h11ut a l!l."n..:r.1lly ..:1>11to.:nto.:J ;mJ pn1Ju .. ·ti\t: bll\•Ur f,,~...-o.:. 
tho.:r ... +y ..-n,urinl! ;1 Lt\l>Urahk dim.110.: l"•r iml',lmo.:nl .mJ 
,u,1;1ini:J l:L"• •n,1mi..: l!r•1\\th. \\it h thi-. ,1bjo.:lli\·..: in \'i;.;\\ _ 1h.: 
pr,wj,i,in-. 1•f th.: ljh11ur bw,, ,._:[ olUI minimum ,[;tnJard, 
h• '·'kl!uarJ th.: into.:r,.,.,, ;mJ '("k.'11 ,1ut th.: nl!hh .mJ 
r..:'p'in-.ibili!i1:, 11l ..:mpl.1yo.:r' .111J ..:mp!••:..:l'' an,t pr11\iJ..: 
;i kl!.tl framo.:\\1•rk f,1r 1h,· •1rJo.:rly ..:••nJud ,,f ir.-Ju,1ri;1l 
rd.1ti''"'-

Emplo~mt'nl Axt, NSS 

Th.: Emph•~mo.:nt Ad. l'i:':' j, th..: prinl·ipal i:mpl,1ym.:n1 
k!!i,bti.•n rq!Ubiill!! lo.:rm' .mJ ..-,111Ji1i.111~ ,,f o.:mplo•~­
m..:nt. .-\m,inl! nth..:r'. it ,._.h \lilt tho: minimum ~-.111Jiti"n' 
,,f 1.:mpl11ym:.:nt \\fo1..·h induJ1.:: 

( i IT ..:n p;1iJ !!Mdto.:J puhli, h,1lid.1~' in any nn..: .-.1knJ..:r 
~ o: .1r: 

1ii1 Ei~hl day' ,,f p.1iJ .mnu.11 k.1\..: l11r ..:mpl,1~0.:.:' \\1th 
k" th.sn t"•' :.:.tr• ,,f ,..-ni..:..:. L' J.1~- ,.f paiJ ;snn~1.il k.1\1." 
ft1r 1h,,..,. i:mpl1•y1."1:' with t\\11 o•r lll•ll\." ~.:.1r-. ,,f '..:ni...-..: but 
k" th.m fi\l· ~,-.1r' ,,f 'i:ni,,-. .111J 111 d.1y' l11r th .. ,,. with 
••h·r li\1: \..:.1r' ,L·ni...-o.:; 

(iii I h1ur1 :..:n lo• 22 d,I\, ,jd, lo.:.1\0.: in a y1:;1r d..:p..:ndi·11.! 
1 •n kn!!t h, 11 ''n i...-o.: ;ind\\ ho.:ro.: h1 "Pitali•.;1:i1 in i~ nn·..:,,,1r~. 
up h• an .1~ro.:g.1tc ,,f r~I J.1y' .. i..:k k,1\\." m ..:a..:h ~1.-.1r: 

Ii\) ~11rm;1I htiur' ,,f \\tirl ,h.111 no•I :.:xl"i:.:d l"il!ht h,1ur~ 
.1 J.1y 1•r ..J.'i hour-. .1 \h·1:l; 

1 \) P;1\m..:n1 l11r 11\..:rtim,· ""rk .it 1>no.:-.1mL1-h;1ll timo.:, 
tho: 1•rJi~;1r~ r;11l" uf IM~ . 

(\ii f'.1\m..:nt .ii m.11..:rnit\ .1ll,1\\;1nn: fur f..:m;ik 
.-mpl11y..:..:~ on m;1krnil\ k,1\.- 1·,,r hll d.1y' al the· 11rllin.1n 
r.11.- 11f p.1\ .. uhjl··:I 111 .1 minimum r,:i..- nf \1)11.110 pn 1.L11.. 

Trildt' l nion~ Ari. 1959 

rh,· Tr.1.k I ni1•lh :\d. i'l:\'I pr11\id ... ·, fur th.: r.:.:i,1r.1· 
t 11111 .1nd .1dmmi .. 1 r .11 ion ul Ir .1d1.· uni11n' in lin1..· \\it h I hi: 
1•11li.-: 11f <i1•\c·rnnh·n1 lo• c·1i...·1111r.1l!1.· lhl· ~ro•Y.lh of 
d1.·m1••r.1til". h1.-.1lth\ .1nd r1.·,p11n,ihk· 1r.1d..: uni11ni,m. 
\\llhin th• ...-.11111:\1111 puhli...- .and 11.1ti1111;sl into.:r..:,h. A tradi: 
uni.111 ,h, 111ld l 1111:in1.· ii- m, mh,·r,hip lo 1 ..: mplu\n·, \\ 11 hin 
.1 p.1r1''11l.1r 1 r.tlk .1•...-..:up.1111m1 •r intlu .. 1 r~ .and ,1i, 1uld .tppl~ 
l11r r ... ·~i,1r.11i.1n 11p11n ii.. f11rm.11iun. 



Thi.' Tr;.llk l"nilln' Al·t prt>\idc.:' ,u11i,·il·n1 ,;.1fq!u;.1rJ, 
;1gain .. 1 militanl·y l>r unlawful ;Kli\ili..-, ,,f lr:u!I.' uni'"''· :\II 
lrau..- uni''"" ;.irl.' in ... p.:dl.·J pl.'ri .. Ji'-·;1lly h• c.·n,url.· n•m­
plianl.· ... with thl.' b\\. 

lndu .. trial Rdalion" .-\d. 1%7 

Thi.' lnJu-.1ri;1I Rc.·btinn' :\l"l. l'lf•- pn1\id0_·, h•r th ... 
rq!ub1i"n llf rda1i,1n-. tx·1w ...... n ... mpf,1yn' ;mJ \\,1rkmc.·n 
;m<l 1h,:ir 1radl.' uni''"'· ;.and !hi.' pr ... \.:nlinn ;ind "'-'llkm ... nl 
nf1r;1J ... Ji,pull.'"- S\lntl.' ,,fthl.' main k:11ur ... ._ ,,flhc.· Al'! ;1rl.': 

(i) Protl.'cti,>n ol thc kgtimatc.· riµht ,,f c.·mpl,iy..:r,.. an<l 
W\lrkml.'n and their tradl.' uni''""; 

(ii) Exdusion of W\lrkmc.:n in manage.: rial. c.:xc.:c.:ut i\ '-'. C\ln­
lidc.:nt ial or sc.:curity capacitic.:s fwm the.: :.cope.: of rc.:cu1mi­
ti,in of trade.: unicin. thc.: majority of who ... c.: ntl.'mhc.:rship arc 
not l.'mp!oycd in any of thc.:sc.: capal·itic.: .. ; 

(iii) PnlCc.:durc relating hl suhmissions of daims for 
rl.'l·ognition and scope.: o{ rc.:prcsc.:nlatiun of trade.: unions 
and c.:ollc.:cli\·c.: hargai:iing: 

( i\) :'lion-inclusion in the.: uni,i:-, ·s propo .. als for collccti\'e 
hargaining on mallers relating to promotion. lranskr. 
recruitment. rc.:trenchment. Ji.'imissal. reinslalcmcnl and 
allocation of duties and prohihition of strikes o\'er any of 
thc'ic mallers: 

(v) Emphasis on dirert negotiation hctween employers 
and workmen and their trade unions lo sellle their dif­
ferences and pnwision for speedy and just sclllcmenl of 
trade disputes hy conciliation or arhitration when direct 
negotiation fails; 

(\·i) Pnnision for the Minister of Lahour lo intcn·cnc 
and lo refer at any stage any trade dispule lo lhe lnduslrial 
Court for arhitralion; 

(\'ii) Prohihition of strikes and lock-outs after a trade 
dispute has hccn referred lo the Industrial Court. and on 
any m;.;ller covered hy ,. collecli\'e agreement or hy an 
:tward of the industrial court; 

(\iii) Protection of pioneer industries l'.uring the initial 
years of their cstahlishmcnl against ar.y unrcasonahlc 
demand .. from a trade union hccausc trade unions cannot 
demand heller terms of employment than those stipulated 
under the Employment Act. 

Employtts Pro\'id~nt hnd Act, 1951 

The Employee., Prmidenl Fund Act, 1951 provides for 
;1 compulsory nintrihutory provident fund which is pay­
ithlc 10 ljmployees in full on reaching the age cf 55 yrars. 
All employers and employee'\ arc required lo contrihulc 
lo the Fund al rates of 11 per cent and 1J per ccnl respec­
tively of the employees' monthly wages. 

Technology Acquisition 

The following arliclc has hccn sent 10 us for reprinting 

in the TIES .\'nn/c·m·r h\ o•urtc.:•w of Dr. \\'ahb\ ( i. 
\\ ;1hha. s ... nior l' nd..:r ~c,·~c.·t;1r~ ,,f ~1;11..: ,,f lhL· E!!Yilti;m 
Im c·,tml.'n! and Ft..:..: z,•nc.·, ·\uthuril\. Rn!ubr ,11h­
'nibcr-.1n 1hc.· TIES .\,·inl.-tta 111;1~ \\i-.h. Ii• rl.'lcr tn h,u...­
'''-_;ii 1•1Jul~ l'IS:'i in \\hi,·h .111 .1rtid.· ,111 lhc.· ,;1m..: ~uhic.·d 
:tl'('l .• 1r'-·d h '!!c.'I h..:r \\ii h ;111 u1i. •ffi,·i;11 En!!li,h lran,bl j, 111 

1•l 1h,· ,,ri!!in;.11 :\rah k\I 1•l 1h_- dr;11! bw \Ill lhc.· cir!!ani1a-
1i,>111•l 1r;m,kr ,,f t ... d111'1l,1!!\. 

Experience Gained in the Acquisition of 
Technology Through Joint Ventures 

Introduction 

International agreements on the transfer of h:chnoltll..rv 
can ta"'e many ftlrms. from .. implc saks contracts f~l~ 
equip:>.cnl and expertise. lo licensing agreements and 
joint wnlurcs. In ncgoliating thl.'"C agreements agrcal deal 
of allcnlion L'i often paid lo pnm:.ions covering definitions. 
ohligations, royaltic~ and dividend-;. restrictive husiness 
pracliccs, taxation. dispulcs and defaults, terminations. 
renewals, and so on. 

The literature on tcchnolog) lransfcr has hccn less than 
adequate a<; a source of guidance:. h:t\ing hccn much con­
cerned \\ilh the search for "success · in technology trans· 
fer. Y cl judgements as to success in this field inc\itahly 
depend heavily on the ohjectivcs, points of \icw, and often. 
particular value systems 11f the indi,iduals making them. 

Follo\\ing that approach. this paper will deal with the 
Egyptian experience in the acquisition of lcdmology 
through j.1int -.enturcs that hcgan some 14 years ago \\ilh 
the adoption of the .. opcn door pciicy", which in fact 
constituted a turning point forthc Egyptian economy. This 
policy slressc.:s on the one hand an increased dependency 
on market mechanisms, and on the oihcr, the adoption of 
various types of incentive to encourage private domestic 
and foreign investors lo play a larger and more effective 
role in the economic activitic~ of the counlrv. 

The "open door" policy heralded hy L~w 43 of llJ74 
emphasize~ the nc..:d for additional production capacity 
and seeks the u~c of modern lc.:hnologics, a high level of 
know-how and lop managerial skills lo rcali1c that produc­
tion. Initially, Law 4J!llJ74, dealing witl. tJie lnvcslmenl of 
Arah and Foreign Funds and Free Zones was enacted to 
promote the innow of foreign capital and technology. hut 
suhscquenl lcgisla1ion and Ci1wernment practice have ex­
panded the strategy towards a greater degree of lihcrali1.a-
1ion. Promotion of foreign investment has hcen reinforced 
hy a decen1rali1ation of administrative powers and in par­
ticular through the creation of the General Authority for 
Investment and Free Zones (CiAfl), which has hcen ad­
ministering the Investment Law since llJ74. The Authority 
is the <>nly hod) having full .. 11proval power for foreign 
inve~lmcnl pr ojccts. 

Import of technology 

lJnlil recently Egypt did nol pay much attention to the 
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imp:.1rt oftcchn11l•1!c-~· in it... 11fficial ptili .. ·ics. Bct.·ausc 11flh1: 
l·,1untn .. s high k\·d 11f cducatinn and dt.·l!rcc of in­
dus1riaii1a1i,1n then: has for m;iny years been ,;n ;1pprccia­
tion t1f the nik of mtidcrn tct·hn,1l11gy and hence of the 
nc1:d to keep ahrcast ,,f wtirld tcchnol11gy. This rcali1ation 
has kd to an .. open .. approach to foreign technology. 
Altitudes haw recently changed. partly because of a grow­
ing rccl"•gnition that the country ptisscsscs a scicntifit· and 
technological (l\ltential of ;ts own and hence that it is not 
always necessary to import tcchnol11!c-~-. bul also because 
Egypt \\ill continue to seek the best ll:t·hnology available 
from foreign suppliers in relation to its nwn needs. 

Under Law ·B/197-t there arc two broad categories of 
projc .. :ls: inland pro_jects and those located in geographi­
cally designated free tones. Approved prnjct·ts in the 
inland category arc entitled lo a package of inccnti\·cs and 
guarantees. Tax holidays arc granted for periods ranging 
from five to fifteen years. Pri\ilegcs also include a large 
measure of freedom \\ith r..:spcct to the repatriation of 
profits and capital. Projects in the other calcgory, lhc free 
tones. arc geared to cxporlation, and arc permanently free 
of 1a.u1ion. Imports inlo and exporls from the free zones 
arc not subjecl to any restrictions. All guarantees prmided 
by the law against non-commercial risks apply equally to 
free zone projects. All projects operating under the 
pro\ision of the investment law arc considered as belong­
ing to the private sector, .:·.en when carried out as a joint 
\·enture \\ith a puhlic company. 

In the case of inland projects, tcchnol11b'Y is one of the 
main faclors taken into account when considering applica­
tions fur investment proje.:ts, and the prospect of obtain­
ing and i11miduci:-i~ a new tcchm>lob'Y lo the country is a 
reason for gi .. ing ap~mwal. Free tone projects arc not 
considered in the prcs.:nt ::ontcltl. There is a reason. how­
C\cr, lo he sceptical as lO the effectiveness and significa.1cc 
of the transfer of tec.hnology made within the free zones. 
The main reason being the strong vertical integration of 
the production Focess in export-oriented industries. 

This can only favour routine acti .. i1ics, oflcn highly 
automated, as in the case of the electronics components 
industry, and hence offering linlc chance for improvement 
and calling on unskilled labour that can adapt to the jobs 
created af1cr a few days' training. The spcciali1cd nature 
of the tasks pn;vents any skills acquired, however slight, 
from being used in other sectors of pniduction. 

In facl, if any tcchnolob'Y transfer is to take place in the 
free tones, it is mainly by means of quality conlrnl, which 
calls for a high::r level of skills: supervisors, foremen, 
produt·tion engineers, management staff, ct1:. Thus, if local 
nationals arc employed on these tasks, the transkr effects 
will never involve more than a limited number of people. 
Workers never master the technolob'Y of the production 
sy!.tcm. but only acquire the basic technical knowledge 
necessary for the operation of the production process.( I) 

Transfer of technology environment 

Egypt ha!. no special legislation governing technolo~'Y 
licensing. The basic legislative right for the C iovcrnmcnt to 
intervene in the process of 1cchnol11gy lransfcr through 
joint ventures is Law 4J/ 1974. The laY. - as mentioned 
before - faciliiatcs a free inOow of foreign and Arab 
capitJI, conferring on it substanlial privileges, guaranl::es 
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and exemptions. hir.:ign in\"C!>lmcnt may he in h:rm!> t1f 
currcnl·y. mat.:hina~ and c4uipmcnt. materiab and re-in­
vi.::-.tcJ profits. lntan~ihlc assets ;.uch a!> patents and lradc 
marks. hdd b~ residcnts abroad. togi.:thcr Y.ith prdiminar~ 
studies. l·an he capitali1cd and form part of imcstcd capi­
tal. Spet.:ial priority is given to projects that \\ill increase 
ex(l\1rb. c~couragc h1urism. redut.:c thc im(l\lrl of basic 
commliditics and to projects .. that rc4uiri.: advanced ti.:l·h­
nical expertise or that make use of palcnts and trade marks 
of worldY.idc reputation ... 

It is noteworthy, howc\·cr, lo mention that direct tr;.ns­
fcrs of h:t.:hnolob~·. unaccompanied by investment. still 
haw no institutional mechanisms or adequate channels for 
entry into the country. In this case one can assume that 
Law -t."\ stand-; in the Jl'ISition of ha\ing institutionaliz::d 
tct·hnology .. packaging ... The present practice indi1.:a1cs 
that the joint vcntun: instrument is aJministcrcd normally. 
\\ith emphasis hcing placed on a desired form of ··packag­
ing". that is, the accompanimenl of a managerial system 
and mcthoddogy. In the field ol technology transfer. it 
could he said that the net impact of Law ~3 has been to set 
in motion a "cries of changes of direcl relevance 10 the use 
of modern technology in Egypt's industrial sector. There 
has in fact been a sharp increase in 1he number of arran­
gements and in par1icular of their packaging together \\ith 
foreign investment. Due to the emphasis on augmenting 
pniduction capacity. much of the technology has been 
cmbtidicd in new machim·ry, in addition to a rclativdy 
large number of separate contractual agreements to co\·er 
technology per sc. In many ca~.cs of joint \·entures the 
foreign supplier of equity capital and the foreign supplier 
of technology may be the same ::ntity. Bundling together 
equipment purchases with "discmb,>dicd" technolob~· 
(e.g. licensing arrangements) renders it difficult to sort out 
one frm'l the other. 

As noted abtwc, technology is one of the main factors 
taken into account when considering applications for in­
vestment projecls. The application form that has to he 
completed by all potential investors is detailed and com­
prchen:<.ivc. The technology factor. including costs of im­
porting tcchnnlogy is assessed in a number of diffcrcnl 
ways. and specifically: 

• A ~cscription is required of the tcchnolob'Y to he 
transferred and the traiaing to he gi\cn m the use of 
the technology. 

• The machinery and cquipmcnr to be imported must 
he described fully and their oriAin indicated. 

• U ndcr the heading "workers lo he employed" there 
arc three main categories: technical administralivc, 
skilled and unskilled. The respective number!! of 
foreign and local staff in each category have lo he 
stated. 

• In the table which rccapitulatc:<. lhe balance of pay­
ments effects. particulars mu">t be entered ct1nc.:rn­
ing expatriate salaries, interest payments, loan 
repayments, royalties, managcmcnl fees and olher 
payments in foreign current·ics. 

Under the "open door policy" and thc hard push for 
induslriali1ation, a considerable amount of modern tech­
nology has been coming into Egypt, as arc al!.o patcnh:d 
and hrand-namc products. Thus, the need for appraising 
lcchnology, in itself and as rcncclcd in lhc li(.cnsing agrcl'-



llk'llh. b.xamc imp•irtant .and ur_l!l.'111. .-\, ;1111;1tkr ,if f.1.:t. 
th1.· l•l\1.· .. 11111.·nt ;md Fr1.·1.· z,1r.1.· .-\uthorit~ r~·li1.·, ,in .. pl.'1.·ial­
i11.·d fl,l((il.'s (:-.ul·h a .. th1.· \li11i:-.try for A!,!ri'-·uhurt'. thl.' 
C:1.·n1.·ral Orcani1;t1inn for lnJu:-.triali1;1ti,in. thl.' \linistn 
,if lkahh. ~ifficl.'s dl.';1linc with n,1n-l!•l\l.'rnm1.·nt;il nr·­
!!•ani1;:t iun ... inh:rnal innal ,~rg;ani1afo m< uniwr:-.it ii.',, con­
:-.uhanh. de) for th1.: t1.Thnil·al apprai:-.;1( ,if th1.· pr.ijccb 
-.uhmit11.:d hi it and th1.· 11xhn1,l1i~~ a!!rl.'l.'tm:ni.. that ma~ Ix: 
imoh.:J. Eninnmic and kgal ;1ppr;1i-.al i .. c,induct.:J hy 
thl.' Auth,1rit~"s st;1ff ml.'mhcrs and 1.·xp1.·rts. :\ w.:ight1.·J 
-.~ st.:m i .. usi:d hi ml.' asur.: t hi: impact nf t hi: pniji:d .. on I hi: 
nati,inal 1.·ninnnw and dd.:rmine the extl.'n! hi whil·h ii 
ninfonn .. 1l1 lhe national en1nnmil· ,1hjedi\"1.·s. 

Tec.·hnolog_\" tr.msfer nows through joint \l'nl>lres 

Ba .. 1.·J nn tht: inform;ition kt:pt at tht: lmt:stment 
Auth.irity. this -.t:l·tion will dt:al with ti:chnolo~•y tran .. f.:r 
llows through joinl \l.'nturt: .. from thl.' angk nf rnllahora­
tion typt:. si:ctoral distrihution of contracts. c1iuntr~ of 
origin ni th.: tt:chnology imported and ~oyalty rate of the 
nmtracts condudt:d. A sampk nf 117 agrt:i.:ments (con­
cluded durrng the 1'180-1987 pt:riod). representing almost 
all fidds of acti\ity spt:cified in Art id.: J of the Investment 
Law ·B.' 197.J has hct:n used as a hasis for this analvsis. 

Type of collaborntion: Approximately .JO per ce~l of th.: 
numhcr of transfer ,if technnlogy c.mtracts under rt:\icw 
(Tal"lk I) umtain the transmission ofknnw-how. Licensing 
sak or assignment of trade marks represent only ahout IS 
per cent of the total, while contracts inml\"ing tt:.:hnical 
;1-..,istance ;md manag.:mt:nl assistance a<.·c11unt for 27 per 
cent nf the contracts included in the sample. 

Tahle I. Numhcr and pt:rccntagcs of contracts hy rnl­
l;1hora1ion t~-pc ( 1980-1987) 

No. Per cent 
Know-how (ii) 2.J . .J 
Trade mark JO Ill.ti 
Patent 5 1.8 
Technical assistance hi 21.5 
Basic engineering 9 -'·2 
Dct;1ilcd engineering 12 .J.2 
Managt:mcnt assistan<.·c lh 5.<i 
Training 58 20.0 
Licensing 7 2.5 
M;irkcting _, I.I 
Construction or set-up I 03 
Turn-key ... IA 
Supcr\'ising (Start-up) 5 1.8 
Equipment repair or 
maintenance J I.I 

Total 2.H.'\ llKI 

Sectoral distribution of contr.tcts: A hrcakdown of the 
numhcr of contra.:t!'. hy sector (Tahle 2) show!'. that mo!'.! 
of the conlracts under review arc related lo the manufac­
lllring sector. Figures !-.how a conccntralion in percentage 
of ahoul 60 per ci.:nt in 1wo main fields, namely engineering 
and chemicals. Food and hcvcragcs account for only 50 
per cent while pharmaceuticals, huildin~ malcrials, tc"tilc 
and leather products account for appro"imatcly 7 per cent, 
1> per cent and (I per cent rcspt:ctivcly. 

(1 

( · ount~· of or ·~in ofimported tl'l"hnolo~: T al"lk _, -.h11\\" 
th.: 1c..:~·hn,1lugy ('.1''" by (l\:rn:nt;i!!c of -.upph..:r ~-,,untri..: ... 
Th1.· l SA and th.: EEC ;u:n1un1 for .1h,1ut 7') pl.."r n:nt ,if 
th.: numl"lcr nf lran,,fcr ,if tt:chnoluc\ nin!racls rc\icwcd 
in thi .. analysi-.. The EE<.· "t;mds out~~ thc k.iding -.upplicr 
,if techn,1logy (57.4 pcr 1.·cnt). l:.,e ,,f tl.'1.:hnolugy frnm 
,1tht:r Eunipe.m niuntrie" acniunb f,1r U . .J 1x:r ct:nl. while 
11.Thnology !lows frnm J;1p;m and C.m;1~b acniunl f,ir -'--' 
pt:rl'l.."llt .:ach. 

Ro}alt~· r.ites I based on net ~ales I 

Figure" a\"aibhlc ... hm\ the f,il1,1wing: 22 per cent ,,f thl.' 
contr;u:h rc\il:weJ h<•d a roy;1hy rate 11f .'i or nlllre per cent: 
h-15 pt:r cent of the :.intrach condudcd an-.mnted for ;1 
royalty rate r;mging from 2 111 .\ pt:r cent: U5 pt:r cent nf 
the numht:r of colllracts had ;1 royalty rate uf I tu 2 pt:r 
ci.:nt. 

Tahk 2. !':umher and pcrcentagl.' of t:untracts h\ 
manufacuring scdur .. ( 19S0-1987) 

No. Per cent 
Food and OC\'Crages h 5 
Pharmaceuticals 10 7 
Textile-. .'i .. 
C ilass and glass products I 
Engineering '.'i JI 
Wood products 2 

.., 

Building matt:rials 11 ') 

Papt:r products I 
Agriculture 2 2 
Chemicals J' 2'} 
Minerals 3 J 
Metal industries h ... 
Footwear 2 2 
Total 117 100 

Tahlc J. Number and percentage of contracts hy sup­
plier country ( 1980-1987) 

No. Per cent 
USA 27 2U 
EEC 7.1 51..J 
Non-EEC 17 Ll.J 
Japan J 2A 
Canada J 2..J 
Africa I 0.7 
Asia (except Japan) _, :'A 
Total 127 HKI 

Capital intensity 

Figures released hy the Investment Authority show that 
up to the end of Dcccmhcr 1985 ahout 40 per cent of the 
inland projects (in operation) arc in the industrial sector. 
Those amount to ;1hout 270 projccts(2) with a total p;1id-up 
capital of £E 78.1 million and inveslmcnt costs of £E 2,852 
million. Figures also show thal non-financial inland 
projects, (in operation), amount to 487 projects with a paid 
up capital of £E 1,500 million and investment costs of 
ahm.t £E 4,470 million. Non-financial projects have ar111al­
ly created ahout 125,000 johs which means that the average 
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im;.:,t1111:11t ,.,,,, p;.:r j,1b i .... 1r.1unJ ~T >f1JKKI l ';1pital 111kn-

... i1: pc·r \\l•rkn in ,..:rvi.-c .... ;1!!rin1ltur;1l .md n1n.·.trudi1111 
1m1j:.:..i, j, !!~·11l·rall: ;1\dJ!!l' 1H' ~:-i.iMHll. \\hi!.: l11r lhl· 
indu,1r1.1l p111j-:d' it i, m1irl· th;in .1\l r;1!!..: t lE ·H.l>NI). Thi­
m;1\ !·l· t;1kl·11 .1, ;m indil·ah•r 111 th:.: bd th;1! indu,trial 
rn;jn·h Ppcr;1tin!! unJ..:r Lav. -n ;ire· d1ar;Ktcri1:.:J ": hi!!h 
l·apital in1l·n ... i1: a' <.:••m1Mrl·d I<' Pth-:r ... :.:~h•r-,_ :\t lhl· ,;tn1l· 
tim:.:. it, c1pit;1l in1.:n-,i1: i ... mud1 hi~h.:r than th.: !!l'1tc·r;1l 
;1\c·r.1t::.: 111th,:11;1ti11n;1l .:u11111nn a' ;1 \\lh•k. ,\hil·h ,1;111d' 
;1t ;1h1~u1 LF ~OJMKl. T:.:dm11hil.'.:. u<d h: Liv.·+-' indu ... trial 
pr11jcll, ll'nJ ... 111 he m1ir.: c1pit;1l int.:11 ... i\;.' u•mp;ircd [Ii 
11thcr inJu•trial pn1jcl'h 11p.:r;1till!! m1Jcr 1•th.:r f;i\\,, 

'egotiating technolo~ agrn-m~nh 

hi-. pwhahl: apprnpiall' 1<1 norc· hen: that nu ... in!!k typ.: 
11f tran-.frr ;1rrangcmcnt i~ likdv 111 :-.un·.:cd in ;ill 'iitua­
tion .... On.: 1if th~ mu-;t imporl~nl factor-. that can hdp 
pr,1·.-iJc a framework f,,, J.:~i!!nin!! tran ... kr arran!!1.m..:nts 
is the ... tahility 11f the rdationship h..:tw..:..:n th..: supplier and 
th..: r.:l·ipicnt of t.:chm•io!!y.(.'l) In th:.: c1 ... e 11f "j1iint \·cn­
tures" thcr.: !·;often an .:xplicit a!!rc.:m..:nt tln the dq!r1·e 
11f participati11n of each party in sul·h prdiminary acti\itics 
as fca,ihility "tudi1.·s. markct sum:~'· other prc-invi:stmi:nt 
scn·il·i:s. industrial prnci:ss ch11ici:. cn!!ini:.:rin!! dcsi!!n. 
plant ,., mstruction and installatinn. and pcrs11nnd train­
in!!. In this case the hc;1\y inrnhmcnt of the ... upplicr in 
sul·h :Kti\itics will give the rccipi..:nt th:.: cham:..: to awid 
si:v.:ral prohkms th;ll may arisi: v.h:.:n e<1mp1m.:nts ha\c to 
he obtained from a varictv of diffcn:nt sour.:.:.... Similarl\. 
if the tcchnnlogy hcing t.ranskrrcd is .. pacbgl·d ... "' .it 
,,ftcn is. the rccipicnt can avoid the problems assnciatcd 
\\ith market failures and imperfections. Unl·ertainty and 
the time lal!' in asscmhlinl! the clcml'nh needed fnr the 
tran,fcr that can arise whc~ tcchn11lo~ is unpadagcd. ( )n 
the othcr hand. co'b to the recipient a"ociatcd with a high 
dq!rcc of pada;!ing l·an he suh ... tantiaL Paci.aging make' 
it c;1,icr for the tcchnnlo!!Y supplier to prier.: various ck· 
mcnls of lhe tcchnolo!:-'Y freely. perhaps cxtr;u:ting profih 
from 'ales or peripheral. or lictitou' lcchnol11gy. 

\fany factor' .:an. h11wc\cr. affn·t th.: bargaining powcr 
of the parli1."• in the rd;11ionship. lrom the importance lo 
each party of 'clling up the opcr.11ion 111 a'pc:ct' of the 
negotiation' .. u.:h a' the negotiators· compctcncc and 
background. Rut perhaps thc most important dclcrmin<tnt 
of their relative h.irg;1ining power i' the a\ailahility and 
costs lo the recipient of alternative '11urccs of tcchnoloh'Y· 
Recipients rr u't therefore he a' well-informed as possible 
ahout ;rhern1tivc potenti;1I supplier' and their merit,. 

In E~·ypt ii has hecn found that the inve,tor often mccts 
with difficuilic' when trying lo evaluate the ofkr' given to 
him hy prospective p:irtncr' and 'upplicrs of technology. 
Thcrc i' 'till a gn.:;11 nenl lo support the t;1'k' of the 
invc,lor hy c'lahli,hing ;md strengthening th.: availahe 
mal·hincn ;md 'llllrci:' of information ;1hout alternative 
lcchn11loiic,. The local nq.~olia:or i, in an even weaker 
po,ilion if he is seeking loan' ;tnd ma} fed hclplcs' in front 
of thi.: exlcrncsl partic,. The cost of lcchnoln~•y may linall~ 
prove to he much higher, or even exorhi1;111t. Ciiven this 
picture it ha' hccn felt that Egypt should adopt a national 
lcchnolo~ry policy aimed at maximi1ing the hcnclih drawn 
from imported technology and al the same time 'uh,1an-
1ially increasing the technological output from the in-
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dil!cn1llh ....... i ... nr..: ;1nJ t:.:,·ha11!t11!\ l'st;11'lishm1:nt. 
\ drAt .-utk 11n t.:chn11l1;g~ rcgubti11n-.(.J) \\;!', 

prq1;1rcd. \\hich pr1•\idc·, l.ir thl· ':sh:matic nalu:1ti,in ,,f 
f, •n.:ign 1l'ch111 •l1 •1!\ 1\ aibbk in ri:bti1 in h 1 alti:rn.1li\.:s: 
u11pa:·k;i!!ing ;rnd-th.: diminati, in 11f ri: ... 1rid i,, .. n 1nJi1i.111 ... 
;:nJ ;1-..:--i,tanci: l<• l11l·al nin1p;1nii:,. in th.: l'cg11ti;:ti:m 11f 
t:.:chn:•h•g: n1ntr.ll'h. The la\\ mi~h! he: r:.:!!"rd,J ;1.., a 
... 1.1rting p1iin111rn•ntim1a!io.in ,,fa fr:.:,.h .1ppr11ach It• r,ili.:~. 
in which ,·;1,l· th.: k!!al in,trumi:nl 1·11uld 'i:n~· h• n:.:ati: 
,paci: in v.hid1 ni:\\ line' .. r ;1dilln :.:11ulJ bi: w11rkcd 11ut. 

Footnote~ 

( I) Basile. A. and ( ji:rmidis. D .. fol't'.>ti11g i11 Frff Etf'Ort 
Pmct'ni11x Z1111t·.1-. D· :l,•pmc.:nt Centre ~tudic:-;. OECD. 
Paris. l'I~. p.511 . 

(2) This number rcprc.::-.cnh the pnijccts that pri::-.cnti:d 
their halanl·..: -;hcch f11r 19S5 to the Investment Auth,1rity. 
Other projech (in operation) ar1.· not consid•:rc.:d in thi, 
context. 

( 3 I Di:rakh-;hani. S .• .. .\'t'p>tiati11x Tramft'.·of Tcd11wl1wy 
Agn·t·mt·11ts ... Finance and Dc\clopmcnt. Vol. 2.\. :'lioA. 
Dcccmhcr l11Xt>. 

( .J) For a hr id dc.:sniption of the main prnvisions. s.:..: as 
follows: 

The Draft Code 

Scope of the la"· 

Thc draft kgislalion cover:. sc\·i:n chapters wit~. 17 ar­
ticle:-.. It ddincs the terms contained in thc law in view of 
lhc fact that the law !'-nvcrns issues not covered in any 
pri:ccc:ding lcgislatiora in E~pt. The !>Cope of the law 
c11\..:rs \ariou~ types of transfer of tcchnolo~ agreement-;. 
In dt·rining tcchnol11b'Y and technology transfc1, Egvr.t 
f11ll11wed th.: conl·cjlt adopted hy th.: L: nitcd !\at ions Con­
krence on Trade and Dc\d11pmi:nt (l;;-.;(TAD) in the 
Dr;1ft International Code of ConJuct on the Tr:m-;fcr of 
Te,:hnolol.n.'. The international dr;ift c,1dc dclinc" lcchnol­
o!!Y :1' .. s;·~tcmatic kn11wlcdgc for the manufal·turc 11f a 
product. for the ;1pplil·a1on of a pnKc:-.:-. or the .cndcring 
of a o;crvicc. and doi:s n11t extend to !he tran .. actions inml\­
ing the mere sale or mere ka'c of goods ... Article .J stipu­
lates that pun: sale, leasing or rental of go,1d!> is ~111 
c1 l'l,idcrcd trans fer of tcchn11l1 •g)·. Als11 t r:.tdc mark.. would 
not he cnn:-.idcrcd tran!>fcr of tcchnolob'Y unless they forr.· 
part of techn, ilogy t ransfcr t ransacl ions. I .icensing of I radc.; 
marks i!> wnsidcrcd within the scope of the law pr•wided 
that the trade mark j, important for ihc export of products 
m;1nufac1urc.:d under license or may bring :ilong rccog­
ni1cd technical prc,tigc. The main ide;1 behind tl•i. , t11 
rcdui:c lhc U'>C of foreign trade marks in the d11mi: .. tic 
market. Direct sale of computer program'>, modds and 
indu .. 1rial drawings, know-how or a:-.~ignmcnl of right' arc 
rnn,idcrcd to be tram.fer of tel·hnolo~'). 

Kegistralion 

The draft law also prop1•scs the obligation to regi~ler 
ll:l·hnolo~ry lr<tn'ifcr wntracts v.ith the Ac;1demy of Scien­
tific Research and Tcchnolgy with a view to affecting the 
proce~ses of examination, control, evaluation and the 
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m1inii.1ring of th..: impl;:m..:nl:11i11n ._,f 1h.: t·11n1r.1d'. Th..: 
R..:gi-.1ry. ··.-i1h lht.: as-.i.;lan;:t.: tlf -.p1.:t i 1li,r.:J ;11!t.:nt·i..:'. wili 
d.:\-d11p mtid..:i n1n1~at·h f1>r 1..:chnll'•·I!~ tr;m-.kr. It will 
abo hdp in 1h..: n..:go1i.1li•in prnn.:.,-.l ... t·11.1n:rninl! !he 
lr;m-.kr uf h:chn\llugy and lh..: po-. .. ib;lit~ 1•f par1i:1l l..:t·h· 
nnlog~ packa!!c-.. If r..:gisl ral iun appr11\ :11 i, Jrni.:J. I hc 
al!rt.:cmcnl will 1hen be null anJ \uiJ. Thi .. mt: ans 1ha1 thc 
a~n:cm..:nl cannut h..: cnforc:il.,k llL'lor..: am aU1h11ritv :mJ 
1hat fullilmi:nt 1h.:r.:11f c:mnol he req;;ircd l~d11n: E!~y-plian 
n 1urh 11f la\\. 

It go..:-. without -.aying that the ..:x..:rntiw r.:gubti1ins will 
take t·are of tht: ··prncedurl·-.·· including thc p..:riuJ wi1h;n 
wftich th..: entil\ in l·harl!e of enforcing the law will tall· a 
d..:cisilln on the-agrc..:m~nts suhmi11ed-f11r rcl!i-.tratiun. thc 
P• i.-.sihilit~ 1 lf t ht: part ics h l appeal again•! ! hat Jccisi1 in :ind 
patent infringement and validity. 

Enforcement 

Th..: draft law abn prmidcs for the monilllring tlf lhc 
..:xcculion of the agreements hl he carried llUI hy the 
comp..:lcnl authnrily and ulhcr ag..:nl·i;.:~ nincerncd Ill en­
sure th..: cnforl·..:m..:nt of th..: agr..:cmcnt as appnw.:d hy th..: 
authority. Furth..:rmi>rc, penahies are included in 1h..: draf! 
lcgislatilln for (al failure to pre-.ent the nintract for 
registration; (h) furnishing of fals1: data for rcgistratiun: 
(c) rdusal hl supply inf1.1rl'lation when r1:4uir..:d; and (J) 
cxccu1ion of the cnnlract under diffcr..:nl ro.:quircmcnls 
than thnsc r..:gistcr..:d. 

Keslrictin pra :tices 

As of rnurse expected. the draft law governs rnnditions 
disad·;;mtagcous lo na!ional interests as wdl as unfair 
conditions that may lay a hca\y hurden on the an1uiring 
party. In certain cases however, s11me of lhcsc conditions 
may Ile lnlcrated. The prohihitions arc only in a f1:w instan­
ces formulall:d in a strictly per sc manner am.I 1..'ll\ercd hy 
Article,,_ 

It may he appropiate at this point to give snmc cx;1mpks 
of these conditions and the general criteria prnposcd for 
their application. Article <i prohihits rc:gis1ration of con­
tracts in s..:vcn cases. The first is t~.c: prohihition of r..:gistrn­
tion if the purpose of a contract is to transfer loc;.lly 
availahlc tcl..'hnolo!-'Y· This clause ha'i heen interpreted to 
mean that a .:ontral..'I cannot he accepted when it involves 
technical know-how in the puhlic domain, or rnvers tech­
nical know-how thal a local rcscarl..'h institute can provide. 

The last clause of Article 6 prohihits the registration of 
nintraets with terms of enforcement that exceed lc:n yc:ars. 
Ah hough all ohligations of the rel..'ipicnl company ari.: not 
to ~xcccd a period of ten years, there is nothing in the la'>" 
that prevents the Re~istry from acl..'epting a new contract 
after the original one has expir.:d. Approv;1l will, of cour'ic, 
he given on a casc-hy-case has is. ( >1 her conditions dealirg 
with the typ..: uf restril..'tive practic.:..:s that must he 
eliminated froM conlr<Kt'> hcforc they can he n:gi..,lcrcd 
indudc: 

The contral·t that obliges the licensc:c lo grant hac.:k to 
the licen,;or the patents, trade marh, innovations or im· 
provements made during the contral·tual period, or if the 
contract contains certain conditions that m;1y lead lo an 
unequal relationship hctween the parties involved. The 
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b-..1,1a11.:man1 h;i-.. hctn inL.:rprd~·d I•• 1111..-.111 !n;1I :1 ,-•. n1r:11..·' 
m:1\ n.1t !>..: :1cY·-·pi.:d if 1hc o.ch;1n~1..· ,,f inf.•rnu1i .. n ,,., 
impr••\\·mcnh 11r inn,1\ali1in Ji.:\d1•p1..·,I by l·i1h~·· p.irl:· j_, 

n1>I c11nJun..:d 11n .1 r1..'l:ipr,1c·:tl h;,,j, \\ilh rc~.1rd 111 
r1.. mun..:r.1ti1 m. 

Thi.: 01 1tr.1d th:11 limi1·. rhcicli\ ii\ .. r1lii.: ;1n1uirinq1.1r1y 
in lli1..· 1id,l 1•f rc .. t·;1rt·h .mJ d.:\d,1pm..:n1. 

Thi.: ..:11ntrad 1h:11 pri.:\i.:nh 11r ri.:-..tri.:h 1h..: .kquirin!! 
parly fr,1m c:xnt·i-..inl! lhi.:ir rii.:hh '" ~·xp,1r1. 

Tht· nmlrad th;1l pri.:\i..:ilh lhc· ;1n1uirin!:! p.1r1y tr<1m 
utili,ring a c11mpkmc:ntan 1n·hn1•l••!:!Y fr1•m 11thi.:r -..uurc·.:-... 

Thi.: nmlracl th:.it imp,,,._., r1:-..1ri..:ti1m' 1•n !hi.: ac·4uiring 
party rcbtin!! It• lht· -..i,r..: of 1m1du..:ti1m 11r -...1k pril·..:-. f11r 
h11th l11cal and fm..:ign market... 

Ar1idc 7 cnwr:-. liw dau-....: .. 111;11 dc:al with. anlllnl! 
others. lhe !~pc of rc:-.trii..:ti\c praL1ic1..·-.. Iha! nmld hi..: at~­
,,:cp!cJ f11r c11n . .;iJer:11ion~ rdali.:t: 1111h..: n1mm1m g11.1J. in 
accon.lanc1.. wi1h 1hc natu•c nf 1hc nmlract and th.: r..:-
4uiremcnh of :he na1i11nal cu momy. 

The most imp11r1an1 m.1y fie thi.: fir..t da1.1s1:. whi..:h 
pnihihits lht· rcgistrati11n nf !he t·nnlracts thal sc:t ;1 pril·c 
out nf pri1pm1inn to the \alui..: ,1f thi.: 1cchn11l11gy :1c'luiri.:d 
11r impose a di~ad\anl:t!,!C•lU' hurdcn nn thi.: nali1m;1l 
cnmomy. Of cnursc. it i-.. n1ll p1h,ibt.- 111 c-.lahli-..h µi..:n..:r.11 
rule.::- nmc..:rnmg an adequate lc\1..·l 11f p;iym..:nh. hu1 iht: 
ri..:gis!rar can al ka~I cxamin..: somi..: ,1f 1h..: most obvious 
implicatinns for the eomnmy of c11ntral..'l11al arrangi..:mcnh 
v.ith for..:ign companies. Such an examination should d..:al 
"1th th.: cfkcts of pa~mcnis f11r 1..:.:hn11logy on 1h1: n1m­
pam ihclf. the cffcch nf the 1)aym..:nts 11n th;; halanct: o:· 
pa)mcnts, and the dkct nf th~· paym..:nts on the l"llSI of 
goods and scn·i..:e'> prnduccd an<l on 1hc ninsumcr -...:l·t11r 
in g..:neral. 

<iuarJnlee!'l 

In ri..:ccnl \cars tc:chnolol!V lr:1n'>i"c:r lc.:1~isbii11n ha, 
focused morc.11n 1he i~,ui.: 11f ~·iaus1:s lh:it n.~ld !-'Uaranli..:..: 
a suc.:cssfal lcchnolo~·y tr.111-.kr wmparcd to c;1rlicr lq~i-.­
lati11n where reference w.1s s11m..:timc' made lo perfor­
mance guarantees. 

The Ecyptian Draft CoJ..: is in 1hi, ri..:,p..:rt uniqui..:. ;i, ii 
:ndudcs a varictv of nhlicatiun' and d:1usc-.1ha1 should ht: 
included in th..: .agrccn;cnt that no other lc~islation ha-. 
covered. Most notahlc i ... the 11hligation to disdo,,,; 
risks !hilt mav result from u1ili1;11ion 11f the techn11l111?\. 
parti;;ularly lh11,c rclalcd lo the cnvironmc:nl ;md puhlic 
hcahh and lo make: c1111d dam:1i.:c., rc:-.uhim• from tho.: 
utilintion of 1hc !echn;1l111--•y :1ffcl·ting persons ;;~d proper­
ty. Furthermore: it mak1:-. rdc:r1.:ncc 111 cnnt r;Kt 11.111.?uaran­
lecs when ii l'• mccrn" 1:mpl11ym1: nl , 1f local lah11ur and 
111ili1a1ion of l11c1I rcslllircc .... 

Settleml'nl of di!'lpUll'!'l 

Ar1idc II -..1ipula1c., how di ... pull'., .ire: io hl· .. c:tl~·d with 
;1 view to res11lving thrm in the mo-.1 '>pc:nh and rdi;1hlc 
ways. The law pr11vidt:'> Iha: lh..: F~yplian r1111rr... of l;1w 
shall primarily have juri ... did ion 1 o d..:ridc on -.ud1 di-.pulc-. 
and allows for arhi1r.11i11n. Ar!>itration :akl·s plarc: 'uhjccl 
lo ~pecilic rule:' rnn1ain1:d in Artidt· II. The law al .. o 'lilll's 
that dispulcs 'hall he: 'uhjc:cl 111 the provi,i111h 11f the 
Egyptian law. ·1 ne law wndudr' with the listing 01 ,anc-
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tinri- h • !•..: imp,1~.:J in ~·;,,,., , ,f \ i, •bl i, •n , •l 111;,: pr.•\ i,i, '"' 
11f th~· l;m. 

.\~ut!~ti. I· .!nJ I l)bll. I r. l"1•lk~ l ·un,id ... raliun, in thr • •dd or 
lnhnolo~ l'r.an .. rrr: E~pl L.'\((lO. \ 1cnn.1 I',-;; 

. \mi.\ R. '"linna1 Rri:j,.11) for Trchnolo~ I ran,frr. 
I>r u;y 711 IMll. 1-~pl l'rchniul Rrporl bluhli,hmrnl of 1• '"­

lion;.I ( )fficr for lht S11pt"i .. ion 1 ·( T ... ·hnoloi:K-.al .\;!rrrmrnt ... 
L '\:ll1 >. \·1c!'1n.i. \la~ l'N• 

ll1s1k .. \ .in..! l icrm1c.fo P. ln•...,lin~ in Frrr E"porl l'rnn"ini: 
Znn ..... [k-.dc•pm.:m ( ·c~trc StuJ1c,. 01 CP l'.in,. t•l>...I 

1·,,1nm1:...:'!.;\in l)ll I ran'."IOJl1tlOJ:I c,lC'f"'rJ[! 10:\. l Oth.:J 'a1;~1n, 
I r, •n• in11c.· .inJ S. '<.UI ( ·, >unc.·11 SlrrnJ!llM'nini: Thr 'ri:oli:olini: 
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Sri Lanka 

New incentives and concessions to foreign 
investors 

The f"oreicn lnvc ... 1mrnt Ac.l\i"ir\ Commit.:.: (Flr\C') 
;sn,i the (i~eakr C'olnmho En1~0111ie Commission 
(Ci< TC) which ac.lmini-.kr .. !he niuntrv·s Frnnomil· 
Proc.:\ .. inc Zon.:\ ( EPZs) haH' olfrred n.:w-inc.:nl i\·es and 
l·onc:: ... ,io~ ... lo fm.:i)!n imeslor\. 

The ( iC TC parka)!e of h.:ndih indud.: ... : 
• l(Kl ~er lTnl excmpti1m from t;1x on u1rporate (nor­

mally ~ll per crnl) and pcr..imal incomes. dividend ... 
(normally suhject lo wi1hholding laxes of up to 2~ 
p1.:r cent) ;me.I royalti1.:s for up to 11.:n years; 

• exlended lax conc1.:-.sion for an aJJitiunal l."i vcar.\; 
• duty free import of equipment, components a~J raw 

materials; 
• no limit on foreign equity holdings in FPZ com­

panies and transfer holdings without incurring tax 
and e>.changc control liahililies; 

• exemplion from tax on capilal trnnsfers and on the 
proccl· '.s of liquidation; 

• special consideral ions for induslri1.:s introducing 
new or advam:cd tcchnoloh'Y· 

The principal ingredients of the FIA(' package arc: 
• a tax holiday for up to live yLars; 
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• Jurin!! th.: h,1fiJ;1y. Ji\·iJl·nJ, jrc ..:x.:mp! lrum in­
l·1m1.: 1.1\ prt1\iJ1.:J 1h..:y ;1r..: J..:~-L.trl·d: 

• ..:xpJtri;11..: ..:mpl,1y..:;..·, pjy 25 p.:r c..:nt k" inl·, 1m..: 1.1'\ 
f11r th1.: fir,1 ihrn: yc1r'. H,1\\..:\..:r. r..:mill;tnc.:' 
ahr11;1J ;1rl: limill·J I•' (\\1>-lhirJ, .. r 1h..- l·mpl,1\-:.:·, 
,;1lary: 

• n11n-rl".;iJ.:nt sharch,1ld..-r, ~·an lrcd\ rl·mil th..:ir 
Ji\iJ.:nJ ... : 

• n11 duly 11r turn••\cr tax i, k\inl 11n imp.•rkd 
mal·hincry if h;ilf th.: C11mpany·, pr.1Jucti1m i' cx­
p,•rt.:J: 

• n,1duty11r turnoh·r taxi' payahk ''" appr•>\cJ ra\\ 
makrial imports: 

• if nd cxp11rt .:arnin!!' ar.: high ..:n11ugh. thrn th.: 
n1mpany 11nl\ h;1, 1t1 pay half it-. tax li;1hilitic:-. for !i\e 
y.:ar~. 

(Soun;e: Asia-Pacijic Tt'd1 .\fo11i1or, July-August l'>SS) 

When is a product or process .. On Sale .. ? - The 
effective date could invalidate important patent 

rights 

If ;m inventor or his cmpll1y.:r has a producl .•r a pn1duc1 
maJ.: hy a proct:ss "on sale .. for more than on1.: ye;1r_ it i ... 
loo lat..: lo file for a pat.:nl. This one y1.:ar period is known 
as thc ··grace pcri1ld ... II is nol nt:ee.,.,ary that the pro<lul·t 
h..: actually sdJ hut merdy that it Ile offer1.:d f11r 'ak. A:.,11. 
if a s1.:cr.:t process is u,eJ for mnre than nn..: year for 
commercial purptls1.:s. it is !111> lah: to lilc tht: pat.:nt ap­
plication. 

In a s11aigh1forwarJ GI'>.:. wh1.:re the pn1Jut·1 is h..:ing 
pr11duc1.:d in quantity ;md lh..: re,carch ha ... h-:1.:n com­
pk• ·d. 1here is rdati\cly liulc difficulty in d..:11.:rmining 
wh.:i. a product is ··on s;ilc". The difficulty ;iris..:s when lh.: 
pn·Juct is 1mly in a prototyp..: or earlier stag.:. II ha., 
ge11erally heen fdl I hat 1h1.: proc.lucl musl ha\.: lx:1.:n ;iclual­
ly r1.:c.lul·1.:d to practiec hdore it could hi: pl;Ked 11n -.;1lc. 
H.1w1.:\1.:r. a r.:c1.:nt c;1\C condu<l1.:J 1h;i1 thi ... j, not alw.1y' 
an ;1h.,11lu1e n:quircmcnl. Th..: deci,ion of whdher 11r not 
a pr11duct i ... "11n satc·· i., hascd 11n lhi: h•lali1y of 1h..­
l'ircum ... :;ml·1.:s. The l.1w i'>'>till clc;1r1ha: wh.:n In.: im.:n1i1m 
i, merdy in the conci:ptual stage. with no ... uh,ran1i;1l worlo. 
h.:ing Jon.: tt1wanls" rniuction of pra til'e. then ii cmn11t 
hc "t1n ..... tc ... .:\.:n thouJ!h lh..: inv1.:n111r h;r' ... ullici.:nl n• 
lidrnn: thal the conl·cptiun will !cad lo a pr11l1Ul'I hl· h;,, 
t1fkred for 'ale. Also. if the product i, nul fuily rnluccc.I lo 
practic1.:, lhi .. is a strong hul n· .1h' 1lui.: 111diL1lion 
lh.: pr11Juct cam1<11 hc .. on ... a1c·-. 

( Source: brte'ilffflllll Pmpcnr llapp1·ni11,(". ~ ... pl c mhn 
I '>8.'\) 

An introduction to the use of warranties and 
guaranties 

(Warrantie!t and guarantie!t in computer licence con· 
tracts> 

In !he last issues of the TIES .'Vews/rttrr (Nos . .ill and 41) 
we mentioned that we will he reprinting a numhcr of 
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extr;1cts from " p;1pcr prqxncd hy ~Ir. ( i. :'l.far~,1-. u~· 
Chcmnk11mpkx. Buda(l\:st. Hungary. Hcn:urodcr 1-. thi.: 
third and last nf these i.:xtrjl"ls. 

Warranties and guaranties in computer software 
licence contracts 

This type of liccm:i.: contract is cwn more comp~cx than 
a paknl or 1mow-how Iic.:nce cl''ltra~t and th.:rd1_1rc thi.: 
correct w11rding used in the contract 1s even more impor­
tant hccausc of the follo\\ing: 

e N•it onlv is there no special law on licence-. in 
general.· hut computer software in itsdf is not 
protected hy any sorl of .. industrial p~opcrty 
(patents. trade marks. etc.). hut hy copyn~ht. t~c 
dlicicncy of which is presently rather duh1ous m 
developing count rics. . 

• Computer s1lftwarc is a special product. which if 
completely free of any defects. i_s a rar~lY: . 

• The licence agreement on a software 1s m pr;u:t11:i: 
nm one contract. hut a set nf contracts: the lin:ncc 
contract the maintenance contract; the training 
rnntral·t and (if applicahle) the consultancy con­
tract (not rnnsidcring the rnnlraets for the acqui-.i­
tion of hardware and .. hack-ur"'). 

So whv is softw;trc not prolccled hy patcnh"? 
Patents protect industrially realizahk nc.:w icchnical in­

n.:nlinns. The word .. technical" is hr.:rc taken in the concept 
that most pa!cnts act as an intl·rvcntion in nature. as a 
result of which a change is effected in a product or proccs..,. 

Software is essentially a mental product in the form of a 
mathematical formula. There is no direct l·hangc in any 
prodm.:t or process. no intcrvcntion in nature, irrcs~ectivc 
of the fact that the '"formula" as a means or an .. mslru­
mcnt"" can then he used in production. 

Thc situation is similar Ill that of ml·dical treatment. No 
.. lrcalmcnl"' can he taken 10 mean a change in product or 
tcchnologv. An operation, medication, X-ray or a cathcter 
means no°c:hangc in a '"product", ··proccss" or .. lcchnol· 
ogy". hut the instrument uscd in treatment,_ the ir~slru­
mcnts uscd in the coursc of an opcrat1on. X-ray 
cquipmcnt, a medicinc or a cathctcr arc p~mlucts 
oroduccd hv means of processes and tcchnolog1c..,, and 
~onse11ucntiy any invcntion improving or developing them 
as products or processes arc .. tcchnical" and can conse-
:1uen1ly he pitlcr.:ed. . 

There h;avc been efforts to !ind a solution lo !he palcnl· 
ing prohlcm, although for specific softwares in certain 
rnuntrics patents have :1lrcady hccn granted, hut noncth;.:­
lcss a solution lo this prohlcm is still a task for the future. 

Software is thcrdorc protected hy copyright, hcing an 
'":n1cllcclual property" means for protection, hut not in the 
"industrial property"' category. . 

If the recipient country is J mcmher of the lnlcrnal1on;1l 
Convention for Copyright Protection, the software can he 
con,idered to he protected in such a rnuntry. otherwise 
there is no protc-::tion and it must he treated .ts a n11n­
palcntcd know-how or trade secret. This applies 111 mosl 
developing countries. 

Nowad:tys. software has hecomc an article of everyday 
trade. A young.~ter may enter a shop and huy a new gadget 
together with a pro~ram (software) fnr it. lie then goes 
home, plays with it and write!". a n·:w progrnm. The new 
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ceni.:rati1•n will. next to their mother-tongues, ;ibo -.pcak 
~11mpu1cr language-.. This is !!llod. But the -.oftware p;id:­
;icc. llCinc thc suhjcl"l 11f :.i transfer of tcchnulo!!Y trans,1~·­
ti:m. is nZ1t a l!<tdcct. it is a means of prnducti1m. and an 
cxpcnsivc one~ al that. Thi: rcl·ipicnt will ;1ls11 WJn: h • h.1\1.· 
..,nmc s1lrl nf as-.ur;u!l"c that the softwar .. : he i' 'pcnd;ng 
monev 110 win ··fit its purp11sc". 

Th1.:rc is C\°\:11-.ome ddlale on the nature 11f the n111t1,Jl"I 
for s1•ftware. There arc views adopted hy c11urh 1•f l;1\\. 
where a ,oftw;ire supplied tog..:thcr 'l.ith the 1.nmpu11.·r 
hard\\,irc \\;1s c1•nsidercd as ··)!n11d-.·· and the cntiri.: om­
tral·t as J .. sales cimtracl°·. There have ab.11 h..:en c1sc-. 
where it was considernl a' a "lea-,..:··. irr1.spe1:tih· uf th..: 
foci that the c11ntr:Kl wa ... cntilkd a ··ticenl."l" conlr:ict"·. In 
fal·t. !'.Oftw;m: m.1y h..: purrhascd outright if it i' mad..:-ll1-
1mkr. In mo-.t ..:asc!'. h11w..:n:r thi-. doc~ n.1t apply. 

Software may he procured togl'lhcr with the h;1rJ\\Jrc 
(the rnmpull.'r) hut als1• separately. Also. the harJw;m.: 
mav he purchased nr prm:ur..:d under a kasc, '"hired. 

fr the snflwan.: is to he prneured from a hig cnmp:m~ I q.!. 
a snflware house). usually a printed contrJcl lurm 
prcpan.:d hy thi.:m is quite frequently pr..:s.:ntcd f,ir signa­
ture on!\· and 0111 f,1r necotiatinn. Th.: satm· may h;1ppcn 
when dc-alincwith the ha;d\\,1n.: !\Uppli..:r. whn may present 
!liKh" print~d c.intrael maJI.'. hy the 11w~er oft he sohw_:ire. 
which the huycr is kinJly re4ucs1..:J to sign on a .. take 1111r 
kJ\e it" hasis. 

Such a ... i1uali11n has iWll basi..: disad\;tnta!,!<.:'> i,ir th..: 
recipient. _ 

The first is that ,u..:h prl.'.-printt·tl ..:11n!r;ict IPrms u-.u;1lly 
cxelude any guar Jnty, or rc~tril·t it hl ;.i h..:!'.! efforts ohlig;1-
lion to wrrcll anv itlcntilicd smalkr "hugs·· (deft-ch or 
faulh). This lean:~ th..: lic:t"ll'•CC \\ithout any actual ~1roll.."c-
1ion against failure 1in the pitrl ol thc supplier l•l c1irri.:..:l 
:tnd p'rmidc an apprnpi:.tlc softwarl·. 'viany such mod..:! 
..:on!racls go c\·cn furthn and cxplii.:itly exdut!c any war· 
ranlv for fitness 11r any \\;irranly impfo.:d h~ la\\ ( a..:cnrJin~ 
to ,..\meric:m legal c1111ci.:p1~. thi~ Jo..:s n11l 1•hligc the li..:en· 
snr to warrant. Such model form~ Jo nol even induJ..: a 
warranty (if not cxplit·itly cxdudt'.d) that lht· ..,oftw;ire will 
lit th.: U'>Cr°!'. needs, even if this 1., sp..:cilii .. :d. Many 'uch 
wntr;ll."h also specify date~ aft..:r \\hich no suit cJn lit· 
hroughl again..,t the liccnsur or supplier ;md ;1b.11 exclude 
indir~cl a~d conscqm.:nlial damages from ;my d;1im for 
compensation. 

The ~econd Jisadv;mtagc i' thJ! ~hould !'.UCh a pr..:· 
print...-d contract he sign:.:d, the huyt:r \\nuld h;1\C _un..: 
conlr;1Ct with the -.upplicr of th...- harJw;1re together \\1th a 
certain gov...-rning law (h1.:ing rca~;onahly the s;imt: law 
applicahle lo all c~ir.trach rcbt.:d 1.1 thc same p~oj..:cl) a~d 
another l·11nlracl. or sci 11f oinlrach. f11r the "'ltw;ire with 
quill" a different supplier, '>llilh .1g11\ernin!! law quih: ~i~­
fercnl 111 all others. This l·an hi.: Joni.:. 111 coursi.:. hul 11 I!'. 
dclinitd'v nol thl.'. mo'l advanlag...-ou·, ..,ilualion fpr th,· 
recipieni. In the ahscnt·c of ;1 f., .r.iog..:neuu-.ly wri11,·n r11n· 
1ral"I. ha\ing al its ..:cnlrc lhe projerl and thl.'. -.;in11.: .1p· 
plicahlc law. the reripi...-nt mu~l r1:-.orl lo quite other 
rcmcdi,·s. entering into di~plllC!'. "r li1igati11n~ hasnl 1in 
polenlially quite different rules, while hi., rnmpult·r anJ 
prt1j1:ct may either han: 111..,land idlt· 11r hist: the ad'..llllag•·' 
cxpcl·te<l from the software p:1dagc. 

Whal is a snftware pat"kagc·· 
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For ,1ur pn.: ... .:nl purpt•'.:'. ··-.olt\\.trL··· m;1~ Ix· ddin.:d ;1-. 
prllgram-. th;1I 01n1n1l 01mpuh.:r' It> pc.:rf,•rm 'i'h:l·iti'-· funl.." 
tilln-.. 

,\ ··-.uft\\,!rt: p;1d.a!!.: .. m;1~ h .. · ddinnl a' ;1 -.p..:l·ili'-· 
n1mpu1t:r pr•'!!ram or -..:t ,,f pn•!!r;1m' J..:\d,1r<:J h• 1x:r· 
form cc.:rl;1in Jdin.:J funl"ti.111-. u,..:ful h• ;111~ l·,1mpu1'-·r 
u ... .:r. 

Su'-·h a .. .,, 11lwarL· p.11.·b!,!t.: .. l.."Jll ll\.· I urt hl·r Jj\·iJ.:J inlt 1 
thr.:.: !!ruup-.: , 

""Sy-.1..:m-. pad.;1!!..:-..·'. l.'.llmpri,ing pr•l!,!ram' ••r -...:h ,,f · 
pmgram-.1ha1 hdp the.: 1.·u,hmt..:r 1<1 tipc.:ralt: hi, n1mpu1'-·r 
and hi, paiphc.:ral c.:4uipmrn1 mnr..: .:ftil.."i..:nll~: 

··Applil·;1li<m' pal·kag.:,·· induJ.: pn'!!ram-. fllr an-.iunl­
in!!. aJmini-.lration. pnidu..:1i,m. Ji ... 1rihuli•m. a' 1.1.dl a' 
d.:-.ign. ,imublilln. mn<ldin!!. c.:tc: 

"("u,1t1m ,,1flwar.:"" m;1y Ix: Jdinl·d a' lhl· dc.:\·d.,pmc.:nt 
,1f a n.:w pn1!!ram hy mc.:an ... ,,f ;1 .. uh,tan1i;1I mt1Jilic1li<in 
of c.:xi ... 1ing program ... 111 ..:n.1hl..: t h.:m 10 Jll.rform funl."li"n' 
;md n.:.:d, 'p..:cifo:d hy a particubr u ... ..-r. 

Liter ;11 ur.: al-.o m.:nl i, in-. --cu,lumil'c.:d .,,,ftw:ir.: .. 
Jdin.:J ;i, a --,1anJ;1rd" ,oflwar.: ,1r ""pad;a!!c.:" '"flwar.: 
1h;1t j, mndilic.:J to lit ;1 parli'-·ul.ir cu ... 1t1m.:r"' r.:quirc.:­
m.:nh. 

r\ll 1h.: aho\..: nm!J l>d11n!! 111 ••Ur .. uhjc.:l·t mallc.:r. 
Onl·.: we.: h;1\.: ,d.:ckd our -.uppli.:r fur both hardwar.: 

and ..,,ftwar.:. and on1.·~· we.: ar.: ... urc.: th;11 th.: "'flw:1r.: w.: 
arl' makin!! ;1 ... llnlracl for can hl· ,1pc.:ra1c.:J nn our 1.:om­
pulc.:r ;ind c.tn d111hc.: jt1h \\C.: hah· in mind. i . .:. 1<1 m;1k.: llUr 
tc.:chn11l.1g\ 111 h<: lran,fcm.:d "''rk 1.1..:ll. \\C.: ... hnulJ 1hink "I 
th..: qu._-,(i;m, r;1i,.:J and try 1<1 an,w..-r thc.:m in r.:,pc.:l"I .,f 
an~ 11!hc.:r IMrl nf prn .. ·urc.:m..:nt for th.: 1m1jn·1. namdr 

• \\'lu1 n1uld !!II \\rnng (1.1.hal ddc.:d~. 1.1.hat hr..:;u:hc.:' 
,,f c•mlr<1cl arc: P'''"ihlc.:r.' 

• \\'h;11 ,h, •uld h.: "'arr anr.:J'! 
• Wh;1t rc.:m.:di'-·' will th.: r.:cipic.:nl h;1· . ..: in lh..: '""".: ,,f 

a dd.:cl or hr.:;Kh"! 
• What ar..: •h'-· c;iu,..:-. 11f rc.:lid tor 1h.: -.upplic.:r 1h.11 

will h..: o.dud.:d ln1m hi- liahili1ic<.' 
• \\'hat ar'-· 1hc.: ';ml"li,1m1h.: n:l·ipic.:nl will ha\t" ii -.ud1 

rc.:ml·dir' \\ere.: nol p.:rform..:d "r rcm;1in un ... un:c.:"-
ful'! 

:\' 111 p111c.:n1i;1I hn:<1cht·,. 1hi, j, ,imibr In 1ha1 ul ;1n~ 

othc.:r prt1lUr.:m.:n1: nnn-ddi\.:r~. l.11.: d, li\t.:r~. lq!;1l 
ddt:l."h and j)hy-.il·.11 d1.·kch. 

r\l lhi, p11in1 w.: will follow lht· ..,11~'.;!t:'linn"ilJll,...:I r\u...:r 
;md < 'h,1rk·.., Edi" in ILtrri,. froirn 1h1·ir \\11rk < '11mpu1,.-r 
( -.m1r.1tl ~Cl!lllia1inn .... 

In 1hc.: Li>~ 11f n .. 1 11h ... ...-nin~ lhl· ddih-r\ , .. ·hc.:duk. 1h1.·y 
'u~._·..,1: 

"l>din·n· .'i«lic·t/11{1· 
·1 h,· Sof!w;irc ,h;11l he.: Jdiv.:rl·J 111 l "'l°r .11 1101._·, .·ind 
in 1h..: n1mponc.:n1 order 'Jll'rilil·d in Schl·duk I> 
hc.:rc.:lo. whid1 j, hc.:r..:hy im·11rpnr;11l"d .ind m.1dc.: p.1rl 
of 1hi' ,.\gr.:..:m...:nl (lhc.: "l>l"liv..:r~ (k;1dlim·"l. h•r 
'ud1 purpo'.:': 
·· 1>diH'r\ ·· 'h;1ll indudc.: in...1.1lb1i. •n 1111 hl· \11l1w;1r,· 110 
l · ,n·" ,;,ll'lll, "' f111l11\I. ... : 
,\ f.1ilur~· lo ddi\c.:r .my lnrnp11n.:nl 111 lhl S11l1w.tr1.". 
w!w1 ha I hl· lfa,ir Pada~1.·. I h,· Addie innal Lnh;m,· .... · 
mc.:nl Si.:nic.: .... l>11n1ml·n1a1i11n, ( 'udc .... Pr l11 ... 1.1lb1i,111 
Supporl, h~ 1h,· 1111;tl failur..: 111 ddi\l·1 .rnd 1h,· 
Sohwarr ,hall nlll he dc.:..:ml·J 111 hl· ddi\.-r.-d unll·....., 
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;snd until .111, ,f :h c.:lc.:m .. ·ni.. ar1.· Jc.:li\..:r..: !. 
··~ ·,,.,-, Right' l "f""' !>tfll14lt 
If th.- '\•1hw.1rc.:. ••r ;my ,.-,1mp.111...:n1 1h .. ·r1.·,.f. j, 1t<>I 

Jdi\i.:r.:J lu l -...-r 1.1.i1hin ..... J;1y' f,>1111\\in!! thl.." .1p­
pli1.·;1i">lc.: Dc.:li\.:ry Dc.:.1Jlin1: th1.·rdur. th.: l '..:r ... h.111 
h;r.1: th .. : ri!!ht <1nJ ,1pti,1n. t.11l1l\\inc kn ( ltrl J;1y' 
Jd\;tnr..: \\rill.:n not in: '" \ ._·nJ.,r. Jurin!! "hi .. ·h 1 hL· 
\"..:nJ11r,h;11l ha\1.: 1h..- ri!!hl 1<11.·ur..: by lull pt.·rf11rm.m1.·1.· 
,,f ii-- Jc.:liwn .1hlic;11i11n-. h..-r1.·unJ..:r. "' .J,·,:l.1rc th..: 
\"cnd11r "' i,._: in J.:.fauh hc.:r1.·und..:r Jnd "' '"Jn'-·d and 
rc.:,l·inJ th.: A!!rc.:m.:nt ;1, pn1\1J.:d in S.:diun :\. 
I! i, '>ll!!,g.:,1c.:J h 1 ,.,p..:rify th.: righl 11 •..-!Jim l·11mp1:n,Jli• m 

for dJnM!!I.'.' .ind '" pn•'-·urc th.: "'ft\\;1r1.· 1r,1m .111.1thc.:r 
"'llrl·1: JI the.: t:\p.:n ... ..: Jnd ri,k 11f th..: !il·..:n'•'r 

.-\, 111 dc.:lay ... Jn apprupial..: p.:nJh\ ,,·.1k- i, ~..:1.·,im­

m.:nd.:J. in the.: 1,1rm ,,f Jay'._..\, 111 a \\.trr;mty J!!.1in,1 k-!!;11 
ddn"h. it i, -.trnngh r.:n1mm..:nd..:d 1h.11 !ht· ,·.,ntra..:I 
'fll·cili.:s a "n11n-tr.;1n,fc.:rahlc.:. n.111-··\dU,1\.: pc.:rp..:tual 
lil·..:ncc.: 1t1 u· .:. pc.:rform. 1:xc.:..-u1t..: and .. opy 1h._ prol!r;1m' 
li.:..:n,c.:d ;md por1i1•n-. th.:r1:of "'lc.:ly f,ir th...:ir rc:'-·ipic:n1·, 
U'>t:. suhjcd h• the.: omdition' nf lhc.: '-·11ntr:i1.·r"·. Tille 111 .111 
pni!!r;1ms and 111 applil·ahl.: ri!!hh in p.11c.:nh. nipyri~hh 
anJ tr;1d.: 'n-rch r.:main \\ith 1h.: lin·n...,1r ,,r \t:nd11r. Tirk 
111 thi.: lllpio. howc.:\.:r. ,h;1ll lx: \\ilh the n·l·ipi..:nl. 

The.: -.amc.: au:h1>r' 411111c.:J ;111<1\·c 'u~._·,t th..: ll>ll.1\\in!! 
"'arranlv dau,;:: 

".\11 i11fri11gc·n11·m: lntic·11111ijlnmo11 
\'..:ndur w,1rr;mh thal the.: '111f1\\,trc: j,_ ,,r ... h.111 h ... wh..:n 
oin1rk1.:d ami Jdiwrcd h..-r ... ·unJc:r. llril!in;1l 111 \".:n· 
d·ir ;md thJI n.:ith.:r lh.: ~oh\\ar..: n11r .1m 111 It-. ...:k· 
m.:nh nur 1hc.: u ... ..- 1hc.:r ... ,1f ,hall vi,11.11.: ,,r inlrincc up11n 
;111~ (lJl.:nl. l11pyri!!hl. tradt.: 'll"fc.:I 11r 11lh..:1 pr.ipc:rl\ 
right of am •llhcr f'h:r,.m nr •llhlr ... ·ntity. \"c.:mf.•r 
<s!!rt.:1.'> 1ha1 il "ill .• 1r·I h.:r.:hy d11.:-.. ind.:mnaf\ and 
huld l -..:r. ih parcnl. 'uh,idiar~ .• md aflili;1h:d c<1m-
11;111ic.:.... and lh.: ofli,·.:r,. dir..:l"!ur .... .:mpluy1·c, .rnd 
;1cc.:nh nf c.:;Kh. h.1rmlc.:" fr.,m .ind ;1c;1in ... 1 ;1m anJ ;111 
11~'~· •1i...t. liahilit~. ;md c.:xp..:n'c.: (incfuJin!! r..-.;,,in;1hk 
.11111rn.:~ ·~ k<:'. \\ hil·h 'hall ... pc.:cific1ll~ induJc.: .... , "" 
;mJ f<.:;h1in;1hlc.: allorn.:y\ fc.:.:.., a-.,.,c·ia1.:d wi1h .1pp.:I· 
bl..: prlll"CC.:<ling') uirc.:l"lly <lr inJir1.·l'll~ r:: ... 11hing fr, 1m 
11r ;1ri,inc ·. •UI • •f ;1m hrc.: ;sch ur d;1i. •c.:•I hr.: .tl"h , if I hi, 
\\arr.ml~. Durin!! lhc.: pc.:ndc.:rKy ,,1 Jn~ d<1im ;1c.1in ... 1 
\"c.:nd, •r 1 •r l · '"'r "'it h r..:,p.:1.·1 II i .111\ ... ul"h mlrin!!l"llll.' n1. 
l ",cr ma~ witlih11ld p;1~m··n1 ,,f .111~ 'urn' olhn1.1.i, ... · 
rcquirrd to he: p.1id hcr..:undc.:r . .,, , l.1ng ,,, \end, 1r ,h.111 
;1l'li\dy pur,u..- 1h.: d...:knl"..: uf an~ 'ud1 d.1im. In th.: 
l"\1."nl ;111\ l•lnlro'.c.:r'\ ,h,11! ;iri,..: ._·1111,·c.:rnirn.! whil·h 
p;1r;y hc.:~c.:und..:r 'h;1li he.: l"h;1rclJ \\llh r ... ·,p.;n,ihili1~ 
,,f d.:kndinµ ;m~ 'u'-·h daim. c.ll"h llilrl\ ,IJ;11l h,1\i.: !he.: 
r1gh1 111 ddc.:nd it~•lf ;ind lhc.: <1lh..:r p;1rl\ ... h;11l. 111 1h,· 
l"Xlt.:nl i1, inter.:'" .ir.: no1.11h,·rwi .... ad\<·r,c. pr11•.idr 
ri-;i ... nnahk ;1"i'l.tnl"c.: 1<1lhl·111h.:r par!~ in n1nnn 1i .. 11 

1h..:rlwi1h.· 
("hj.., !l'XI h,1, h.: ... ·n qu111c.:d Ill ,h.,v. h.11.1. l·,p..rh 1•11 1lw 

'uhjc.:d would '.l.11rd 'ul·h prn\j,j,11i- 11 j, hdinnl 1h;111h._· 
,1lh1\,. 11:\I l"PUld h1.· •.h11rll"n1.·d .tnd 111.11k '1111il.1r 111 th""" 
rn·.,mnwmkd in th ... · prc.:vinu' 'i.:l"li,1rh hut .1d.1p1l·,l 1111h...­
'!1h1n·1,,f1h,· ,11f11.1..1n:. II j.., ;11'" hdil'\c.:d 1h.11,jmil:trl~1 .. 
.1 pah:nl inlrinµ.:rncnl l".1 .... ·.1h..- lil.-n'••r w .. uld h.- rlw 11111~ 
pL·r,nn ahk Ill c.:lll"l"li\c.:ly dc.:knd lhl" ._·;1''-'· 

II 



Warr.ml~ again"l ddtth in the -.no.a~ 

II j, nu,:i;1l that th..: ,uhj .. ·d matt..:r ,,f !h..: lin:nu: h..: 
d..:arl~ ddinnl in tht· omtrad. Th..: lunctinnal 'p..:cilit·a-
1i,1n. tht· .. y,t..:m 'p..:1..·ilicati•>n. th..: appli1..ali••n 'p..:cili...-;1li<•n 
and th..: \;1ri,1u' Ill\\ l·harh ;.ind manu;.il, ,h,1uld lit· d..:arl~ 
idcntili.:J anJ 'pt.:1..·ilit·J. It i' in particular th..: func•i.mal 
-.p..: .. iti .. ·ati•m that mu-.1 hc 't:I ''ut anJ d ... ·-. .. ·rihcd in dd;.iil 
;.ind in d..:ar anJ .. impk t..:rm,. all th ... · m'•rt: "' hc..:au-..: tht: 
'~'lt:nt-. sp..:cification will h..: l'las..:J lln it. 

Thi: ni:xt imp<ntant part is that tht: l"•>nlral·t ... hiuld 
wrrt:dl~ ... p..: ... -it~ lhe impl..:mcnlati.m plan. 't:tting ••UI in 
de1;1il lht· Jdi,t:ry and in .. tallation ,,f the "'h\\are ;md its 
h:,tinc. 

T .._.,(inc is u ... ualh lirsl Joni: lln tht: lit·cn,.,1r·, hard\\ art: 
and identified dd~cls wrrt:ctt:d. 

Th•.· recipient ,hould in,ist that all indi\idual pr.ogr;im., 
~- 11:-.tt:d ..,i;p;iratd~ and on lh..: recipien(., own hard\\art: 
on 'it~ -·· _ 'i\t: dat;i. Such testing should al'" he ..:om­
hint:d with ··deiluggin{·. i.e. rnrrecting fault' and 
ddi:ct .... a" wdl as n1mpktion ,,f training of the recipi..:nt\. 
'taff. \\hich shlluld ha\e he~n slarteJ in ;lll\an..:e al the 
Ii..:~ n .. or\ .. ite. 

Expcrii:nce show., that it u ... ually tak..:-, .,..:n:ral months for 
the.,. ,hware to sen!.: and h;: .. ome stahili1ed. Th..: recipient 
shnulJ th..:r..:fore in ... isl lhal lht: Final Acc..:plance C..:rtifi­
l·atc he signeJ llnly aft..:r the end of this stahilil'ing perioJ. 
whi..:h i ... normal!~ ahout .,ix (ti) month.,. 

Thi: an·eptanct: pro\ision ... hould .:n ... ur..: that thi: 
recipient UllCS not accept a produ..:t or a ... .,ure the ohliga­
lion for paymenl for such a product. until tht: lic.:nsor has 
d.:mP:. lralcd that tht: softwar.: has pa.,-..:J ci:rtain ohjcc­
ti\t: pt:, formance lcsts. Because software defects may h•: 
particularly difficult lo dctel·t until the .,oft ware is used lo 
perform all rek\ant instructions on the p;artieular system. 
the conJitions of the acceptance t.:st should he carefully 
tailored to th..: actual need-. of the recipient. to hi., equip­
ment ;and the function or purposi.: of the .,oftware. 

Au..:r and Harris ... uggc.,t the following provision-. lo thi-. 
end: 

'".·lc·1·c·ptt1lll"c 
Acceptance te!lting. Followin!! ddivery and in ... 1alla-
1ion of the Software llO User"., s\slem. \'end1ir shall 
certify in writing to l "-.er that the Soltw;ire i., ready for 
;in:ept;ince ti.:sting. With \'cnJor·-. as-.istance. liser 
-.hall. within thirt\· (.~I) dav., after ... uch certification, 
11perah: the Soh\\~;,n: on .. u~h ..... Sysh.:m to determine 
whdher: 
(;i) 1h1.: Software mi:eh th1~ Spccilica1ion ... , perform-. 
lht· funl·lion,, ;ind doc' not exceed the facilities, usage 
11r '"run time" limi1 ... and Mandards ... i.:1 forth in thi' 
A!!rt:1.:mi.:nt. including the Schedules and Exhihit' 
hi.:reto; ;md 
(h) 1h...: Softwar1.: is capahlc of running on a repetitive 
ha,i-. on a \ariety of l rser\ actual data, without failure; 
;md 
(l") the documentation for the Software meets the 
requiremenh of thi' Agreement, including the 
Schcduks and Exhibits hereto. 
l\ccl'ptance. If the Software succe-.,fully meets these 
an:eptance tests, the User shall 'o notify the Vendor 
in writing in live ( 5) days and the Software shall he 
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tkemed hl hc a .. ·,xptcd and th..: --11.:rm .. ,,f thi-. licence 
,h.ill he Je..:mi:d 1.1 o•mm.:m.:i.:. If the l 'er l:1ib h• gi\e 
the \'endllr nuti...:..: ,,f ...\c..:cptane.: ••r nun-an:i.:ptan'-·e 
\\ithin lhirty·li\e l.~5 I Jay' after written 1..·er1i!i1..·a1i,1n 
h~ the \-'-·nd,lr that th..: "'ftware i, ri:ad~ j,,r a..:cep­
tani:e 1.: ... 1ing. the s,1ft\\ar..: ... hall hc automatically 
deemed 111 lit: an:ept..:J h~ the l ... .:r. 
Derault. U th..: s,if!\\arc fail.. h• med an\ or all uf the 
al>1l\t" -.pi:'-·ifii.:d ;1n·i:ptam:c It:'"· tht: l" ... t:r -.h;ill 
forthwith notif~ th..: \"endor of 'uch failure in \\riling 
and lh..: \"end,ir ,h;ill ha\e ten ( ltl) Jay ... thcreahcr in 
which to 1:,1rr..:d. m,1Jify llr imprme the Sof:\\are t.1 
l·ause it to mi:et Lac:h -.u..:h acc:q1tanc:e tc-.t and. tht:rt:· 
;iftcr. thi.: user .. hall ha\e tf-i!rt~ (.~I) .1ddi1ional da~s in 
which Ill reconduo all of th..: aec:.:p1anc1.: lt:sts 
specified ahcl\e. Thi, proc:e ... -. shall lit: rep..:at...:d a-. ma~ 
he necc ... san until lhc s,iftware is de...:m..:d h• he ;u:­
l-cptl·d her-eunder wi1hin niol·ty ('HI) d;1y .. ;1f1er 
Vendor"• initial written c:crlilication h• l' ... er that the 
s,1ftware i., read~ for aci:eplancc tc'ting. The l'sc:r 
shall ha\t: th..: right and opti<m. follo\\ing ten (IOI Jay' 
;iJvanc:e wrillen notic..: Ill \'endor -· during which 
perioJ th..: \'endor shall ha\e the right to cure t>y fu.I 
performance of ii'. oMigations h..:reunder - lod...:clare 
the Vendor to he in default l:ereunder and lo cancel 
and resl·ind this Agreement as prcwiJcd in clause X. 
( Reserva:ion of righl to claim compen,ation for 
damage., and to procure the .,oftware from another 
source at 1~.e exp..:nse and risk of the licensor)." 

What should be "Jrr.mted'! 

• That the 1ransf1..rred ,oftware conforms lo lhe func­
tional and performanl·e spccilica1io1~ and run­
time_, stated hv 1he licensor: 

• Th:at it will co.;..ply with certain .,pecilied an-1 ohjec­
ti\cl~ defined standards: 

• Thal within a ··warranty period'' of .. ix (ti) months 
after the date of the acceptance cerlilicatc, the 
lice11-.or will correct any defect identified at no ex­
pense to the recipient; 

• That if the licensor fails to properly meet hi., ohliga· 
tions under the warranty. he will pay a certain 
amount as liquidated damages and will also agree 
that the recipient engage outside contractor., to 
complete the work unsatisfactorily or untimely ex· 
ecutcd at the ...:xpense of the licen!ior. 

• For this purpme. the payment scheduk should he 
linked to phases of th.: work, e.g. JO per cent on 
signalurc against and advance repayment hank 
guaranty, 511 per cent on acceptance and 40 per cent 
on linal acceptance (expiry of the warranty period). 

Maintenance agreement 

Since defects may he detected even after expiry of the 
warranty period, it is customary to also sign a maintenance 
agreement or contract with the licensor. Under this agree· 
ment the licensor will correct cmm identified beyond the 
term of the agreement againsl payment as specified in the 
contract. Thi~ is no warranty agreement and a separate 
warranty is required to cover the ohligations of the licensor 
to correct errors under lhe terms of the contract. These 

Tl ES Newsletter, Number 42, 1991 

, 



l 

ma~ bc "'imilarly worded. 

Rrco111111Hdation 

A"' ii ma\ bc surmiSt:d lhal sohwarc lic:cncc"' \\ill not onh 
bc lalcn f~,r adminislrali\·c purposes llul al"''' for prnccs.~ 
conlrol and op1imali~a1iun. il wuuld bc in lhe llcsl inlcrcsls 
of lhc rcc.;-icnl lo include lhc liccnl·e for lhc sohw;!rc into 
lhe lic:cn\."C cunlral1 made wilh his licensor. or if 1hc cun­
lra\.1 L\ made for a complete planl. lhcn inln lhc c:nnlracl 
made wi1h lhc lransferor. In such c:a..o;cs. lhc rccipicnl can 
CD.\Urc Iha: I here will~ unlyone single go\·erning law. thal 
lhe soflwarc \\ill haw lhe righl fonl1ion.\ and lhal all 
prmision-. and condi1ion.'> ,m the technolog~· will al"' bc 
\·ali<l for !he .. oflware. 

Summary 

Summari7in2 all 1ha1 ha.\ been ~id ahoul warranlics and 
guaranlies, il .:iiay be repealed lhat lhc bcst guaranly is a 
well-prepared and organi7ed projc\.1 wi1h a wdl-sdeclcd 
and co-operali\·e lransfcror wi1h whom lhc rel;picnl also 
co-operates. 

Nc\·crthclcs.'>. c:onlral1ual warranlics and guaranlies arc 
importanl. 

In order lo ha\·c good conlraclual warranties and 
guaranties. all delail"' musl be anal~7ed and lhe following 
qucslions raised and am.wcred: 

- Whal could go wrong. how and when'! 

- Whal .. hould 1hc parlncr do lo corrccl lhc defect? 

- Wi1hin whal lime limi1? 

· Al whoSt: expense? 

- Whal if he docs nol do it :lr docs nol suc:ces..,folly do ii? 

- Whal sh•luld we do in each case? 

- Whal can we du lo enforce fulfilmcnl of oOligalions and 
how can we do i• 

- Whal docs lhc .. ucccss of the project require? 

When we have all the answers, then we sh;1uld pul them 
into lhc lcxts of draft warranlies and guaranlies, aflcr 
which a lawvcr should be consuhcd lo have ii correcllv 
inscrlcd inl<; lhe conlraclual provision .. - hul only lhe~. 
olherwise he may wrilc whal he 1hinks is wanlcd and nol 
whal he knows is wanlcd. 

Then we should negoliale in complclc awareness 1ha1 
warran1y/guaran1y prmisions arc only parls - ahhough 
imporlanl ones - of all !he olhcr provisions, and als,11ha1 
warranly and guaranly arc goods 1ha1 have I heir own price. 

Ir is i11rongly recommended lo have lhc same governing 
law in lhc cnlirc package or conlracls and to possih!y use 
a codified law as lhc law applicahk and acccplahle lo all 
parlics concerned, which is known or available lo lhcm. II 
is also recommended Iha! in lhc awareness of such a law, 
1hc con1rac1 should clearly i1pcll oul lhc righh and 
liahilitics of lhc parties, leaving as liulc all possihlc lo 
differences of judgcmenl and inlerprclalion, wherever ii 
is in the inleresls of lhe recipient 
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Legislation 

Portugal 

Foreign investment legislation 

Decree-Uw Nr. 197-0/86 of July 1986 

The Foreie.n lnws1mcnl Cude eslahlished [\\· Dcncc­
Law ~r. J.SX 77 of 2-' Augu..'\l 11)77. lug.clher 

0

\\ilh sup­
pkmcnlary kgislalion, sci up a sys1cm for prior 
asscso;.menl and au1horisalion of forcil!n in\·c..,lmenl 
projCl1S and CODI racts inrnl\ing the lran .. fc; or technology. 
h has pt.imincd lhe imporlanl task or adcqualc concep­
t 1ali...a1ion and conlrol of lhesc l)'JlCS of lran..-.al'tions lo be 
corrccd~· carried out. 1hus prmiding a wealth of informa­
lion and experience. 

The acces.'iion of Portugal h> the European Economic 
Communi1~· has abo crcalcd lhe need lo adjust rcgula1ions 
concerning foreign inwslmc:nl lo conform wi1h 1he new 
lc.:gal s~-slcm and lransitional measures arising from 1hc 
Trcalv of Acce'>.\ion. 

As ~ rcsuh. and followin2 lci!islatiw measures alrcadv 
made in lhc r.ionclary anJ fo~eign exchange fields, th~ 
Government felt 1ha1 1h:.: lime had come 10 sci up a new 
legal mechanism lo handle incoming foreign in\'Cslmenl 
and supef\lSC its cmploymenl in dear, Ocxihlc lcrms. Thi." 
would allow lh:: Porlugucse au1hori1ies lo maximise lhc 
posilivc cffecls of foreign invcslmenl in Portugal "ilhoul 
unnecessary inlcrfcrcnce in 1he decision-making proce­
,•urcs or companies. h WllUld also permit im·es(orS to be 
aware of 1heir righls and ohligalionr. \\ilhoul difficulty. 

Accordingly. 1he presenl system of granling permission 
along imprecise lines has now been replaced h)· a s~-slcm 
of prior declaration. where lhc compe1cn1 au1hori1y will 
limi! ilsclf. by ils silence, lo appnwal of lhe fcasihili1y of 
lhc in\·eslmcnl prnjccls suhmincd 10 ii. The same hody 
wili, however, Jiavc sufficicnl legal mean .. al ils disposal 10 
hlock or correct any pmjec1 1ha1 ii considers conlrary 10 
1hc counlry\ legal disposilions. 

Togelher wi1h 1his Decree-Law. Regulalory Decree l\r. 
2.$186 of July 1986 has al\o hem puhlished, which replaces 
Nr. 54:17 of 24 Augusl 1977. This lancr Decree sell\ up lhe 
basic formali1ies for invei11mcn1 con1ra,·1i1, since ex­
perience gained in lhis area has shown 1ha1 ii is advisahlc 
10 re1a;n lhis special form of rcgula1ing foreign invcslmcnl 
and ii dearly i1e1s oul ils scope and ohjcclivcs. 

In accordance wi1h Aniclc 201. Nr. l(a) of 1hc Conslilu· 
lion therefore, 1he Govcrnmenl decrees 1hc following: 

ARTl<"l.t: I 

Foreign invei11mcnl lran~aclions in Por1ugal musl he 
suhjccl lo lhc principles defined hy lhc S1a1c in rclalion lo 
economic policy, lhc general laws of lhe eoun1ry. lhe legal 
i1ys1em resuhing from Ponugal's Trcaly of Accession lo 
lhe European Communily and lhe rules laid down in 1hii1 
Decree· Law and supplcmelary lcgislalion. 



\N. lln.t ~ 

I.\\ i1h r•·l!;1rd I<• ,,,n;p.;m,·, ..1lr,·.1,h ,-.1n,1i1ukJ ••r 1 .. h~· 
n•n,rillil.:d in Pt•rlUl!;tl_"1,1r ..:icn 1m.-... im··:1l ··~r;11i.>n-. ;1r.­
lh•"•· ;Kl' 1h.11h .• ,,.-.,,1h,·ir ;,hj.-1..·li\t.:. nr ma~ !!i'.: ri,.- l<•. 

,1ahk and l.10c-l.1,1ini: t"1..-.•n••mi1..· linL., fr.•m \\hi,-h dk.-­
li\i.: J,·,·j,j,,n-m;1L.in~ f•'"•·r j, 1>l-1ainnt 11r ,1r.:n!!th~n.:J_ 
..-i1h.:r dir...-1.:tl\ 1•r inJir.:ctl~. imm.:Ji;i!dy nr cumubll\dy. 
"h...-n pr;• ... -iic~J b~ ,,r >Aith th...- int..:r\cnti••n 1•f· 

(a) '••n-1.._·,jd,:nl individual, ••r t.:1.•rporatc h,..Jic': 
chi l'.•rtUl!U.:...: ,.-,1mpani..-.. or n•mpanic' ..-... 1.1hli,hcd in 

P1•rtul!.1I whidt. throueh .1 ht•IJing in th..:ir c;ipil;il ••r by ..tny 
nthcr - mean,_ ,.h,iuld- ht" ...-on,ili.:r..:d c.-nn.imil·;illy 01n­
nn:h.:d.1.."ilhcr Jircl·tl\ ,,r thr,1ugh ,ub ... idiaric,. It, n .. m-n:.;,i­
Jcnt inJi,·idua(, t>r t:~1rp..•ratc hodi...-,_ 

~- '•>n-r1..",id1.:n1 indi\idual .. nr l·t1rp<1ratc ht.Ji...-, ;1rl.." 
Jdinnl. rop1..·di\dy. a ... indi,·iJuab \\ith h;1bi1ual 
rc ... idl.."nl"...- ahr••aJ and a" C••rpt•r;ih: t ... ltiil..", of "h.111.'.\1.."r 
l\]l\: \\ilh hc;iJ t•llin: ... ahrnad. 
. -;_ Pt•rtUl!Ut:-.i: cmit!r.inh arc nin .. idcred to ht" P1•r-
1u~u...-,c rc;idl.."nt" for the purpt•~ of thi .. Dc.:cre1..·-La\\ anJ 
"upplcmenlary k!!i ... tatit•n. 

AllTll"l.t:J 

1. l-nder the term" and for the purpt~s of Article~. the 
follo\\inl! act!'. and contracts arc con ... idcrcd foreign inw,l­
mcr.l .1~ra1ion' t:\t:n though nol directly a"sociah:d "ilh 
lht: imp<•rt of capital: 

(a) E ... tat>li.,hmcnt or i:xpan .. ion of hr;1m:he, or ••lhcr 
form ... ,,f n.:prc'\enlalion of comp;inie' wilh h...-ad ,,flicc' 
ahrna<l. 1•r of n..:w cnmpanic.., owned cxdu'\i\-dy hy lhc 
im-.:'\tor. and 101;11 ,,r parti;al an1uisi1i11n ,,f n1mpanic' 
a!n: .. lh cxi .. 1inl!: 

(h) Partil·ip~;tion and acqui .. iti•in ••fhnlding" in the Citpi­
lal of 01mpanic ... or in ~roup" of n•mpanies. n~wl~ eon­
..,titulcJ 1•r ;1lr..:a<ly exis1cn1. in whalcn:r form II may ht" 
mitdc: 

(c) lmpkm...-nlitlion and alteration 11f contraci... fo; 
joint-wntur...-, an<l the a ... socia1ion ,,f 1hirJ partic' in holJ­
inl!s or capital tfUnlas: 

°<d> To1al 11r p;irlial take-1wcr of ,-.,mmcrcial or inJu,1rial 
cstahlishmcnh. hy acquisition ol a"'cts or hy mean!'. 11f 
contract for the ali..:nalion of the husincs'; 

(..:) Tolal or partial takc-1wcr of agricullural hu .. in.._-,,..._-, 
throul!h leasing conlracts or anv ulhcr form or a!?rccmenl 
which implies ihc righl of lenu;1: an<l lhc wmmcnc...-m...-nt 
of acti\·it\ hv :he inv...- ... 1or; 

(I) ( ·a;ryinJ? on a husiness inmlving huil<linJ! wmplcx.:'. 
wh1·1h..:r ;is,ociak<l with lourism or not. in whalC\W leg;1I 
f1•rm 1hi ... ma\· ti: m;uk; 

(g) Suppk~clary calls on "apital. a<lv;inl·...- .. hy parlncr.., 
or sh;irchnld...-rs ;and, in general. lo;ms linked h• prulil­
..,haring. 

~- The acquisilinn of property located in Porlugal hy 
non-rc .. i<lcnh as part of an invc!'.lmcnl project. will ht" 
suhjel·t lo the ruks applicithlc In foreign in\·c .tmcnl 11pt:ra-
1i11ns. 

AIUl<'l.t: .a 

t. hircign im.-c!'.lments involving foreign exchange I rans-

.1di,,n, mJ\ 1-c mad1: in al"1.••rd;1:i,·1..· with !he r.-,111..·o.:li\1.: 
r.:cul.1ti.1n,_ l•\ m .. ·.in' u•: 

; .. , han'k~ ••I lunth lr.•m ;ihr.•.iJ: 
11> l l , ... ,,f funJ, in b;inl .1c.-1•unh. in nali• •n.1l ,1r f"r..:i!!n 

i.:urrln'-·y. \\hil·h h..t\1..· l-..:1.."n ··~n..:J m Pt•rlu!!.tl '1~ n"n-r.:,i­
J..:nl,: 

\cl lmp•:·rt.ili••n ,,f ntuipmcnl 'uppli1..·<l h~ th,· f,1r.:i!!n 
in\ c .'t. •r: 

(di lndu,ion ,11 1 ••• an,. anJ ,11h..:r ;1,.,,cb ••I the ft1r..:ign 
im1.." ... lt1r in l't•rlU!!JI lhal arc di!!ihk f1.1r lr.11hkr ;ihr.•ad 
under h•rcic.n ...-xl"h;inc..: kci,IJ1ion. 

Id lm:lu;i,•n of1cdm,1I,'!!~-
~- In foreic.n imotmcnl ••p..:r;i1i,1n, im,1hing h•rci!!n 

.:\.-hanl!c. th~ i;,1mp..:1cnl .. uthorily \\ill ,1htain in rdali••O 
1hcr1..·11; the 1:alel!t1ri...-.il ••pinion ,,f th...- Bank ,,f P,1r1ug.il. If 
n11 ,1pini11n i" giwn within onc m••nlh fr11m lhl.." J;ilc t•I 
r.:...-1.."pli,1n ,,f th,· rc'p..:"·ti\C applicalit1n. thi' "ill imply l.1n1 
ac.rccmcnl ti~ the Bank. 

ARTl<"t.t: 5 

I. Foreilm im·cstmcnt ,,~·ralit•n.., in P,1r1ugal arc .. uhjei.:t 
111 a .. vstcn7.of prior<lcda· ,1i11n. w-ilh the 1..xccp1i.m of tho,e 
rnvcicd hy an inw .. tmcnl conlract. "'hich arc co\..:red h~ 
Regulahm; Decree. 
~~The t;anskr h.:1we..:n non-rcsid..:nb of h·•lding,_ C•lll-

1rac1ual rights. or legal pt1si1ions forming part ,,f f,..r1.·ign_ 
;nwstmcnl operaliom •. is a!..11 suhjcct tu the pm;.:cJurc ol 
prior declaration. _ 

3. The following arc cxcepiion" to thc ruks .. ...-i oul m th...-

'"'' prcceding paragraphs: _ 
(a) Suliscription to. or ac4ui .. i1i.m of. holdin!!-' m lhc 

capital of Portuguc..c joint-,h~k cnmpanic.., if. ;1, a rc ... uh 
of ... u...-h sutiscriplion or al."qui .. ititin. 1h...- pruptirti.m of 
... hares held h\· non-r...- ... idenl indi\idual... or 1.·1•rpt1ralc 
htlliics docs nt;t t.:Xl"t.:ed .!ti per ::ml of th..: capi1a! of the 
Portuguese comp;tny anJ i" nol related hl ••Iner dcal .. ''' 
cnnlral."h 1hat could giw risc lo slatik ;m<l ...-nduring 
cc.inomic links or imPry. <lirc1.1ly or indiri.:ctl~. immc<li­
alch· ,n cumulalivdy. ac4uisition or slrengthcning of cf. 
fccti\..: decision-making power in lhe company; 

(h) Transa<.1ions rdcrrcd hi in paragraph~ of 1hi ... Ar­
tide. if h.11h the huy..:r and 1h...- :.dkr arc nati,mals ,,fa 
Memh.:r Slat~· of 1hc European Comunily and ha\..: 1h...-ir 
hahilual r...- .. i<lencc or their head oflii:...- local..:d th..:rein. 

.i. Operation ... mcnlion...-<l in the for..:gning i1em arc ... uh­
jccl to !>pecial rcgulatiun .. an<l r...-gi .. 1ra1inn at the l·om­
pelent au1hori1y wi1hin a peri1lli ol ]II Jay,_ 

The hasic pnKc<lurc!> pertaining 10 1hc "Y"tcm of prior 
ded;iralion arc the followin,:: 

(a) r.dore starting any operation lhc in\cslor ... uhmil\ 
1hc inv..:stmcnl projccl to !he compelenl aulhoril~. acwm­
panied hy all lhc ncccs .. ary and useful documentation a.,J 
informal ion; 

(h) The compelcnl au1hori1y has a pcri1lli ortwo mnnth!>, 
as from prescntalion or lhc properly documcnti:J project, 
to gi"·c a final decision thereon; 

(c) Failure to pas.~ down r.uch dccisi(m wi1hin lhc said 
peri1lli. give!> the interc~1e<l party 1hc right to proceed 
immediately wi1h his invcslmcnl, in accordance wilh his 
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pru{1:l'I: 
(di During th1: p1:rioJ of -.tud~. th1.. 01m111.:knl aulhorily 

ma~ au1h.1ri...: lh1: for1:ign im·1:sh•r. al hi-. r.:que'\l and on 
his r.:spin..~llilii~-. to l·arry oul an~ pr1:s.,ing and urgent 
matl1:r-. relating lo 1h1: im-1:'\lment proj1:l·1. 

. -\RTICU:"'! 

I. The comp1:1enl au1hori1~· r:ta~ uni~- rcjel1 inwslmcnl 
prnjn1-. tin a prdimina~ h;i"i"' if lht:y ha,·t: heen ino1rr1:l1· 
ly organi."'d. and .. uch projn1'\ may he C<•rrel11.'.J or cnm­
pkh:d in lhc p1:riod-; and conditions e'\lallfo•h.:J. 

2 lml'.slmenl pr.1jel1s.. induJing lhtl'\l: '\Ullmilh:d h~ 
nalion.:tL, of a \kml',;r Slah: of the Europ1:an Communily. 
ma~· he r~·j.:l1,:d in lhl'. following l·a.-.cs: 

(al If they haw ~s an .ihjn1i\c an acli\il~ which in 
Porlu!!al. all~il onl\· \>Cl·a.,ionall\·. i, rdat.:d lo the l'.,;erci'e 
or puhlil· au1hori1~: . 

t h1 If. h\ lhl'.ir nalurl'.. ll·rm.' or conJi1ion..' llf execution. 
they ri.sk ~ffcc1ing puMic order. ~curil~ or health: 

(c) tr. direl11yor indirel"tl~-.1he~- relate lo the production 
or lrading of arm.s. ammunilion or warlike malerial: 

(J) If lhey conlrawne any prmi.,ion of law. 
_,_The Parries rekrr:J lo in Arlide ~ ~r.l(a) may not 

prescnl lo the compch·nt authoril~·. in their own righl or 
1hrough an inlcrmediar•. an~- inw..rmc.:nl prnject which has 
heen rejel"teJ. 

.unn t:& 

I. lnw.;tment proje'-:" suhmilkd hy indi\"iJual-. or 
hodie .. ·A·ho arl'. not resident or Jo not haw hcaJ orfices in 
an~- '.\kmher Slate or 1he European Community. may he 
thl'. .mjecl of a<,sc'\.c;menl and po.,.,ihle nl'.gotiation in the 
lif!hl or lheir effect 11n lhe economy or the country. 

::!. The ahme-mentioned a.<,,.sc:.o;ment will tic made with a 
\iew to estimating the technical and economic \iahilily or 
lhe foreign imestmenl projects and an o\·erall apprai!ial. 
hearing in mind the partial or { umulali\e cxi.<,lcncc of the 
following. among;! other a.-;pcl1s: 

(a) Creating or new joh.,: 
(h) P.Kitiw foreign currency balance tha~ will help lhc 

eXlcrnal halance or paymcnls: 
(e) Improvement or national n.:-;ourees. principally hy 

!heir lran. .. formalion: 
(d) l'sc of nalional good., and s.:f\icec;; 
(e) Conlrihution Inwards industrial rccom·ersaon 

projects: 
en Localisalion. taking into accoun: regional de\-clOJ>­

menl pro~rammcs: 
(g) Production of new goods and scniccs or improve­

ment in the quali1y or products already manufactured in 
lhe counlry; 

(h) lnlroduction of advanced technoto.,'): 
(i) High added \"aluc; 
(j) Amounl foreseen for recourse lo domeslic loans in 

order lo finance hu.'iincs.'i capilal: 
(I) Prorc .... .,ional !raining for Porlugueo;c workers; 
(m) Reduced indu.'ilrial pollulion. 

ARTIC"l.t:9 

I. Investors and companies referred to in Article :?, Nr. 

TIES ,\'tw.flt'tftr, Numbtr 42, 1991 

I (ll) shall careful!~ ;mJ accuratciy fulfill the reGuiremenl, 
or this Dcuee-Ltw and supplcmenta~ lcgi..-.lation. 

::!. Cnmplian.:~ 1A.ilh 1h,.,;c requirements. together ""-:1h 
!he car~ir.g out or foreign in\"Cstment upcratinll!> d"!":.: .. 1iv~­
ly and promptly and lhe aehiewment or the objel1iwo; •• r 
the respccti\·c in\·eslmenl project-;. arc.: a ne~es!>ar~· 
.:ounlerpan to the guarantees Cl>nl-cded . 

-'-Foreign invcstmenb ha\e accc~-; lo all the incenti\~"S 
pw\iJeJ for in Portugue'>C lqrisla~ion. 
~-The parties referred to in Article::!.. 1'r. l(a) ha\·e the 

righl to tran..o;fer allroad. in terms of foreign exchange 
lc~islalion. the follo'Aing: 

(a I Di\idend.; or di...trihutions or profits. after deduction 
or lc!!al amortisations and la.,;cs due. and in accordance 
with -their respcl"tive holdings in the capilal or lhe cnm­
pan~: 

( h) The proceed.-. or sat··~ .1r !heir inv~stmcnts.. including 
an~ capilal gains. aflcr pa)ment of' any laXC'\ fiuc: 

(c) Any amounts due to lhcm. after deducti->n or the 
respccti\-C taxes. which an: established by acts or conlracts 
and considered lo he foreign iD\'Cslmenl in the lcrm.-; or 
thi.' Decree-Law. 

ARTlfl.EIO 

Portuguese companies wi1h no foreign capilal intending 
lo draw up an itf:?J'eement or contract '"'11h non-resident 
indi\iJuals or hodies lhal may be CO\"ered by Article:? or 
J of thi. ... Decree-Law. mu.~t in!tialc lhe sysiem or prior 
dedaralion and submit it lo the eompclenl aulhority. 

ARTICl .. F. 11 

M.tnelary and foreign exchange aulhorities, banks, 
notary and regi\lry scniccs.. a.s \h.11 as p11hlic departmcnls 
in general, which in lheir line or duly have receiwd acts or 
contracts covered bv Articles 2 or 3 of thi.-; Decree-Law. 
will su.<,pcnd proccM'ing lhc pctilions unlil such lime as lhe 
applicant~ can pro\·c !hat they ha\·e obtained the com­
pclcnt aulhority's inlel'\"enlion or decision. 

ART1n .. .:u 

I. Foreign invcstmcnl opcralion.<, !hat do nol comply 
wilh 1his Decree-Law <tnd supplemenlary lcgi.,la1ion, shall 
tic ruled ineffective, specifically for lhC purposes or ex· 
change conlrol. 

:?. Where lhc lerm.'i oflhi.., Decree-Law and supplemen­
lary legislalaon have ticen infringed upon, lhc compclenl 
au1hori1y should in..,1iga1e enquiries in order 10 determine 
facts and respon.'iibilitics, and 1hc pm.'iible applicalion of 
pcnallies. 

3. As from notificalion or non-compliance, !he com­
pclcnl authority may,.:• a prevenlive mea.'iure, sU.'ipcnd all 
or part or lhe dfccls or lhc mauer under investigalion. 

ARTln.t: lJ 

I. The Forcigr ln\"c~mcnl lnstitule is lhc compc1cn1 
authority for 1he Portuguese mainland. 

:?. The compctenl au1hori1y i.'i 1hc direct inlermediary 
with lhc foreign invcslor an<t is governed by ils own 
r.ta1Ule5. 



J_ The compclenl aalhorily carries llUl lhe pr 1motional 
aai,itics ,.,ith a \icw to anraairut for•:Ur.1 iD\estmcnt; of 
major inlereSl lo the counuy's c.;nnomy. ll supports anJ 
guides in\cSlors in the setung-up phase, particularl~- in 
their t.-ontacts with other official bodies. 

-'-The competent aathority keeth au organiscd regi~er 
or Portugu,·~ ~ompanie!"> witl-! foreign capital. of foreign 
in\eSlment operations and dholding.\ hy n1>n-residents in 
the capital of Portuguese companies. 

5. The compclcnl authority shall prepare and putili"h the 
technical regulation.'\ nc~sary to put into dkt.1 this 
Decree-Law and supplementary legislation. wi1hin a 
period of '10 Jays from the dale of ils publication. 

ARTl<'U:t .. 

Compliance hy lhe foreign in\·estor v.ilh lhe uoligations 
laid down in this Decree-Law and supplementary legisla­
tion i" a prior requisile for 1he carrying out or foreign 
exchange lransaclions forming part or the apprm.-ed 
project, and for the signing of deeds and the registration 
or aCls or foreign inveSlmenl. 

4RTICl . .E 15 

I. The Portuguese Slale may cnler inlo ;iJministr;1li\"C 
in\-eslmenl conlracls with foreign inv.:stors ar.J Pllr­
tuguesc companies wilh foreign capilal wilh a new lo 
carrying oul underlakings or !">pccia! intercs: . l the 
country's economy, in lerms lo be decreed_ 

2. In undertakings cffecred contract;J;tJly, the effective 
award of bc:nefils will depend on precise and prompt 
compliance wilh ohjectiv::s sel by lhe investors. 

ARTICLE16 

The compctenl authority exercises the powers conferred 
upon it by Article 6, Nr.4 or Decree-Law Nr. 3211/85or1 
Augu.'\l 1985. in accordance wilh the rules and regulation.-; 
laid down in I his Decree-Law and specifically, in ils Article 
8. 

ARTICLE 17 

I. Thi-; Decree-Law and supplemenlary legislation will 
he made applicable in 1he aulonomOU.'i regions or the: 
Azores and Madeira, allowing for necessary adaptations. 

2. The following arc: hereby revoked: Decree-Laws Nr. 
34&77 or 24 Augu.'it J9n and Nr. 174182 or 12 May 1982 
and Regulatory Decrees Nrs. 51:77 and 53,77 hoth of 24 
August 1977. 

ARTICl.F. II 

This Decree-Law shall come into cffc:cl as from I he dale 
of il!i publication. 
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