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TECHNOLOGICAL INFORMATION EXCHANGE SYSTEM
Issue No. 3L I 3—_5l l May 1986

Dear Reader,

=

The Transfer of T-chnology Programme Branch of UNIDO has always davoted a
considerable effort to assisting developing countries in enhancing their
technological capabilities through the upgrading of imstitutiomal infrastructure,
improvement of human resources aand implementation of programmes and mechanisms
aimed at strengthening the negotiating capabilities for suitable conditions in the
process of technology aquisition.

The Technological Information Exchange System (TIES) has proved to be one of
the most efficient tools through which the transfer of technology registries
regularly share experience in dealing with the technology suppliers and in refining
their skills to negotiate the technology on a more equitable basis.

In parallel with TIES, other information networks are being created at rhe
regional level and a special reference here is made to the ASEAN Techuological
Information System (ASTIS) whose creation and operational procedures were agreed
upon at a meeting in Bangkok held from 29 September to 3 October 1986 and attended
by representatives from Brunei PDarussalam, Indonesia, Malaysia, Philippines and
Thailand. The project for the creation of ASTIS is a joint undertaking of the
ASEAN Committee on Industry, Minerals aud Znergy (COIME), the United Na:ions.
Development Programme (UNDP) and UNIDO.

The next TIES meeting to be held in Warsaw from 10-13 Novemoer this year will
focus on the computerization of the transfer of technology registries and is
expected to represent a starting point for a new phase in the operation of TIES,
not only by facilitating the exchange of information but also by providing the
registries with an invaluable management tool.

Together with this assistance to the developing countries, a major concern has
also been the one of creating a better understanding among suppliers and recipients
of technology of the reciprocal needs, expectations and constraints in order to
facilitate technology flows which ultimately is the goal of both sides. This is
why, over the years, UNIDO has maintained a close dialogue with the Licensing
Executives Society (LES), a well-known organization traditionally regarded as being
identified with the views of the technology suppliers. UNIDO is planning to
precede and combine the TIES meeting in Warsaw with a meeting in Vienna from
5-7 November 1986 between LES representatives and selected heads or senior officers
of transfer of tecunology registries.

This meeting will provide a forum for an open interaction and exchange of
views on such subjects as the regulatory environment in the developing countries,
the factors that affect the technology transactions and the technological
development, the rewards and risks of licensing, the emerging licensing practices
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and legal issues in new fields such as biotechnology and software. It will also
permit the participants to become better acquainted with UNIDO's programmes and
facilities oriented towards stimulating international co-operatiom, such as the
Investment Promotion Services, World Bank/UNIDPO Co-operative Programme, Industrial
and Technological Information System, among others.

We sincerely expect that through a better knowledge of the elements of the
triangle LES-UNIDO-TT registries, the meeting will bring about a concrete
innovative programme for the benefit of all parties concerned.

Last but not least, we wish to inform you of a few organizational and
personnel matters. With effect from 1 May 1986, the »rgamnizational structure of
UNIDO has beea changed to strengthen a country focus and to nhance the capab:lity
of the Organization to fulfil its mandate and to further improcve its operatiomal
efficiency. The new organizational structure consists of the Office of the
Director—-General and five departments, each headed by a Deputy Director-General:
the Department of External Relations, Fublic Information, Language and
Documentation Services; the Department of Administration; the Department for
Programme and Project Development; the Department of Industrial Operations; and
the Department for Industrial Promotion, Consultations and Technology. The
Development and Transfer of Technology Division {DTID) is one of the compcnent
units of the Department for Industrial Promotion, Consultations and Technology
(DIPCT). It consists of three units: the Industrial and Technological Information
Section, the Industrial Technology Publications Unit and the Transfer of Techmology
Programme Branch.

The DIPCT is headed by the Deputy Director—General, Mr. Fernando Simoes Souto
(who, at present, also acts as Director of the DTTD). Mr. Souto, a Brazilian by
nationality, assumed office at the beginning of July. He has a Master of Science
Degree in Electricai Engineering from the Massachusetts Institute of Technology and
a Ph.D. in Electrical Engineering from the Rice University, Houston, Texas. Until
his appointment with UNIDO, Mr. Souto served since 1982 as Managing Director for
Quality Assurance of Tectronic-Electronic Equipments in Sao Paulo. From 1979 to
1982 he was President of the National Institute for Metrology, Normalization ard
Industrial Activities of the electro—electronic sector of the Secretariat of
Industrial Technology of the Ministry of Industry and Commerce and subsequently
held high-level positions in Brazilian standardization bodies and represented his
country in several international institutions dealing with science and technology.

Mr. Venkataraman worked for many years as Special Technical Adviser of the
Technology Programme, was reassigned as Senior Technical Adviser of the DIPCT and
located to Mr. Souto's office. He is now covering all three Divisions of the
Department. We are very grateful to him that he still devotes the majority of his
working capacity to assist the DTTD and to support it with his valuable experience
and advice.

Rolf Kloepzig
Officer—-in-Charge
Transfer of Technology Programme Branch
Department for Industrial Promotion,
Consultations and Technology
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RECISTRY BEWS

NICKRIA

Readers may recall that is TIES Hewsletter
issue Mo. 28 of March 1985 we reprinted aa abstract
of & paper on the transfer of techoology regulatiosn
ins Wigeria. Pollowing that srticle, we are pleased
to reprint Bereuoder the guidelines to assist
enterprises is megotistiag transfer of techmology
agreements wander Decree No. 70 of 1979.

CUIDELINES TO ASSIST ENTERPRISES IN RECOTIATING
TRANSFER OF TECENOLOCY AGREEMENTS UMDER
DECREZE Bo. 70 of 19774

1ntreduction

Decree Bo. 70 of 24 Septesber 1979 is the lav
regulating the transfer of techmology and industrial
property rights from parties outside Wigeris to
Nigerisn enterprises. The Mational Office of
Industrial Property (NOIP) crested under the Decree
snd havings its Office at 109 Western Avenue,
Iponri, Lagos is the sole statutory bady authorised
to approve agreements/contracts for transfer of
techoology. Such coutracts ususlly cover:

(i) The use of trade marks;

(ii) The right to use patented inventions;

(iii) The supply of techaical expertise in the form
of preparstion of plans, disgrams, opersting
manuals or any other form of techmical
assistasce of soy description whatsoever;

(iv) The supply of basic or detailed engipeering;

(v) The supply of mechisery and plants; and
(vi) The provisioca of opersting staff or
sansgerial sssistance and training of
personnal.

2. The Decree requires that such agreements be
exsained, approved and registered by WOIP aod s
certificate of registration be issued to the
Nigerian enterprises. Agreements for the transfer
of technology as wvell as their modificstions sand
resevals will be valid, especially for paywent
purposes, or.ly vher duly appraised, aspproved and
registered by the National Office. The Federal
Winistry of 7inance, the Central Bank and other
banks licensed in Wigsris are obliged, under
section 7 of the Decree, mot to effect the transfer
2f fuods to parties outside Wigeris, relating to
transfer of tecbnulogy sgreements, unless the
transferring party furnishes such agencies with the
above-stated certificate and a certified copy of the
relevant agreements/contracts relatiag to vhich the
psyment is proposed to be made.

3. This set of guidelines has been prepared by the
Netiossl Office to basicelly sssist Migerisu
eaterprises in negotisting trassfer of technology
saTeements 60 48 to ensure their spaedy processing
sed registratior by the Office. The Guidelines sre
i d suppl ary to the Decres snd not in lieu
thereo’. Thus, in sny conflict of iaterpretstion,
the provisions of the Decree shsll prevail.

Registrable-agreements

&, To facilitate the administrative processing of
the agreemsnts, the following guidelines ere
srovided:

(i) BOIP has the statutory fusction to exsmime
ol menl bim sscmonmaatba amld
222 TegisteT agrssasals aoR comiTalis
conceraing the importation of foreign
techoology; the licessing of imdustrisl
property rights; the scquisition of foreign
technical and managerial services; and the
esployment of foreign personnel and
ccquisition of machinery fir the performsoce
of the agreements. All sgreesents iamvolving
such matters or modifications or resewals
concerning such matters or coaposite
agreemants, are to be submitted to BOIP
together with completed revised Form
BOIP 2-84 and the attachaents referred to ia
the revised application Pors MOIP 1-84. The
submission of such document is to be made by
Wigerisn enterprises whether already
incorporated or proposed to be imcorporated.

WOIP encourages Nigerian enterprises to
submit initialled draft sgreemsnts/contracts
or seek advisory assistance frow the Office
should they be intending new ventures or
undertaking mav costractusl obligations.
(ifi) All existing egreements must be submitted to
MOIP for registration. If it becomes
Decessary to re-negotiate any sspect of sn
existing sgreement, sdequate tise will be
given to the suterprises involved to cowply,
in acrordance vith these guidelioes.

(iv) 1In order to avoid delays possible in calling
for or in the submission of supporting
information, WOIP encourages firms with
foreign equity participation to slso submit
joiat venture (investment) sgreements which
have been approved by the GCovermment or which
have been submitted for such approvsl.

Exenptions

S. BRoterprises/organiszations engsaged in the

following artivities will generally be exempted from

the submission of sgreements involving cthe transfer

of techmology as highlighted under point (1) sbove:
(i) Classified military projects.

(1) Iater—Governmental arrangemsnts relating to
projects, not involving foreign exchange
payments.

(iii) Other projects as may be listed from time to
time. Zoterprises or orgsniszetions handling
such projects may, however, seek advisory
assistance fros BOIP io relation to the
acquisition of techaical rights snd services.

6. Purchase sagreements involving the import of
machisery sad equipment agsinst import licenses seed
mot be submitted to MOIP ualess:

(i) The contract for the purchase of machinery
and/or equipment involves the use of foreign
personnel for its installation, commissioning
and operstions.

(ii) The machinery, equipment, etc., is associated
with the production of goods and services in
relation to which the Nigerian enterprises
are obliged to wake the submissions under
point (1) above.

7. Agreements ralating to the supply of services
(for example hospital sarvices, architcztural
services, constructiorn/ereaction services,




msintenance services, etc.), which are vorelated to
ibe Si7sct praductine af soode and services need sot
be sudmitted to MOIP unless the services are
associsted with matters relating to which the
Wigerian enterprise is obliged to make the
submissions wader point (1) sbove.

Incentive remsnerstions-ssd royalty payment

8. 1Iocentive resuneration is defined is thase
guidelioes ss the levels of remuneration/coe-
pensation to transferors vhich mey be regarded as
"{ocentive™ payments for effective and deneficial
transfere of technology. 1o its efforts to promote
the industrislization of the countzy, WOIP is
prepsred to endorse incentive remunerations inm
agrevments which in particular coutribute to the
production of capital and industrisl goods, increase
the developesnt of sgro-based industries, improve
industrisl infrastructure snd increase local value
addition in the use of critical rev materials.

9. NOIP discoursges the employment of foreign
techrology for the establishment of low locsl
value-adding operations such as mere assembly of
imported parts rad components, the repsckaging of
isported profucts and the like. In these cases,
WOIP will not endorse incentive remwerationm
arrangesents between the contractiag parties unless
such sre precedent to backward or forvard
integrastion, snd will lead to sudstsatisl local
value-addition, etc. towvards which positive
commitments and sxrangesents are made in the
agreements.

10. 1Inceative rewunerstion arrangesents vwill be
endursed where they will raise the technmologzical and
ssnsgerial competence, sod capacity of Nigerianms.
Agreements are favoured vhich specifically provide
progrsamts for the training of Migerians in
technical and managesent disciplines.

11. Royslties for the licensing of trademark rights
or for the registration of licences as registered
users of foreign trademarks will not be favoured
voless such trasdemsrk rights are associsted with the
transfer of know-hov and/or are associsted with
cootractusl arrsngemests leading to future lc.al
value-sddition, export potentials, the ssployment of
a substsantial sumber of Nigerians and such
beneficial factors.

12, Patent licenses, towarde which royalties sre
spplicadle, will sormally be expected to have a
d'rect stated sdvantsge accruing to the licenses
(such as export rights under foreign patent
positions of the tranferor) or ss applying to a
situstion vhere the licensse cannot carry out an
industrial operstion without infringing on the
trsnsferor's patest. Where patent licenses or
pstent rights in composite agreement sie met, the
grented patent sust be s registered Nigerian patent
snd the pstent sust be Jdirectly related to the
industrisl operations eovisaged by the licensee or
transferes.

13, WOIP wvill generally not approve incentive
royalties for patent rights szquired by the licenses
for pstents wvhich have been applied for, Lut not
granted, is Nigeris.

14, 1o sll cases, techmology arrangements will not
be regiostered if they mske provisions in respect of
patents which have lapsed st the time the agrasnents
becsus effective or agreemente vhick require the
licenses to reimburse the licensor for the
registration snd maintenance of Wigerien patents for
the licensor or which require the licensee to make
pasyments for the registretion snd msintensnce of the
licensor’'s Wigerisn patents.

15. The totsl lump~sum and royalty payments
wvherever allowed should generslly mot be more than
eight per cent of coisi sapeciac @st z3l3s sver o
period ot exceeding 10 yesrs. The sbove would be
treated 8¢ upper ceilings and the rate of royslty,
the ewounts of lump-~sus and the period of the
agreement is reapect of individusl cases would be
deternined by the Nstional Office on a case—dy-case
evaluation, taking into consideration cl1 relevant
fectors imcluding current internatiocsal practice.

16. There should be 0o requirement in any agreesent
for the payment of & minimum gusranteed royslty
regardless of the quantum and value of productioa.

17. WOIP will generally favour running royalties ia
sgreements. Luzp-sum payments, in lieu of ruaning
royslties, may be approved if cemtractual
obligstions of the supplier are present in
sgreesants on guarantees snd warrsoties over the
performsnce of the techoology proposed to be
treasferred. The li-ensor must be seen to undertake
the responsidbility of rectifyiong deficient
performance in technology vithout further cost to
the Rigerian enterprise or be obliged to some
winimss level of expenditure towsrds such
rectification.

i3, Where the provisions of sn agreesent involve
the payment of remunerstion to a party outside
Nigeria, which is not in the nsture of royalty, WOI?
will ordinarily register such sgreements when they
relate Lhe psymsnts to the services ecuserated in
the sgreement, which are in reasocanable consideratioe
thereof and which will be disbursed in some direct
proportion to services sctually randered.

19. “Fet Sales™ is defined {n these guidelines as
“net ex-factory ssles price of the product exclusive
of excise duties and other taxes, winus the cost of
the stsadard bought out -p s and landed cost
of imported components, irrespective of the source
of procuresent including customs duties, insursace
sod freight”. The merit of this systes of payment
is that bencaforth royalty psymeots will be
calculated oo net sales and based on the actual
local value~sdded.

20. Psymeats to foreign parties arisiog from these
arrangemants are subject to Nigeriao tax laws.

21. The use of foreign brand names will iz genersl
sot be encouraged for internal sales.

22. The Nigerisn party should be free to
sub-license the techaical ksow-how/product
design/engineering design under the agreement to
soother Digerisn party oo terms to be sutuslly
agreed to by sll the parties concerned including the
transferor with the sssistance of WOIP.

23. Consultancy cervices required to execute a
project should be obtsined from Nigerisn consultancy
firms, However, if foreign consultancy is
coosidered necessary, a Nigeriso coosultsncy firm
should be the prime consultant.

Duratios

24. The maximm period over vhich the obligations
of 8 licunsee can be made to legally pravail is
agreements is limited by the Decree to 10 years.
WOIP will mot ordinarily ragister agreements with
such & long duration, unless:

(2) The techoology propo.ed to be traneferred is
cosplex and the euterprise which is the
recipient of the technology is likely to take
tbe indicated duration to sbsord the
techoology;




(1)

)

The agreesent imvolves the applicstion of
RBOV-how which campol de exploited 1m Nigeris
without iafrisging o a patent owned and
registered by the licensor is Nigeria;

It can be demonstrated to the sstisfaction of (ii)
WOIP that Migerian emterprises will be able to
engage in acceptable level of exports within
the contracted terw of license. A minimum of
30 per cent of yearly production may be
regarded as an scceptable level;

(c)

(iii)
(d) The Nigerian enterprise canmot acquire, or
readily acquire, msterials and components for
the sustenance of the enterprise over the
pariod of the sgreement without supplies from
the liceasor or vithout the direct sssistance
of the licemsor;

(iv)

(e) The licensor graats to the licsnsee the rights
of sub-license over the period of the sgreesent
or makes such s beneficial arrsngement is

respect of Nigerian mationmal interest.

25. Agreements must specify the durstion and the
4ate or eveot on which the sgreesent will become
effective.

(v)

Grants/obligations

26. Tranafer of technology agreemente must
adequately define or describe the details of the
grants and obligations of the licensor, i.e.
technicsl kaow-how, technical assistance, technical
services, mansgement and managerisl services as
spplicable, which are proposed to be disclosed or
furnished to the Nigerian eaterprise.

(vi)

Terninal-rights (vii)
27. Agreements may not be registered should the
licensee be viewed as failing to enjoy the rights of
use of transferred technology, seen as konow-how,
sfter the normsl terminat.om date of the agreement.

(viii)

Agreements may mot be registered if the
licenses is Bot granted rights under licensor's
patents to enjoy continuance woder the patests,
which even though licensed over the relevant
duration might not hsve lapsed at the time of sormsl
terninatios of the agreement, WOIP will viev all
remunerstion paysble to the licensor for the grant
of patent end know—how rights in any agreement as
including payments for the use of such rights over
the life of the iicensee’s imvestaments.

(ix)

(x)

Renevals

28, Agreements iocorporsting renewal rights are
subject to scceptence by WOIP. $Should licensees
acquire rights under mev and relevant patests,
important improvemsats of the licenmsor or access
into visble know-hov not previously proposed to be
transferred in registered sgreemente, WOIP will
favourably considsr the reveval of such sgreements.
Rowvever, WOIP vill generslly sllowv the rcoewal of
egresments relating to licensee’s trademark rights
should, in WOIP's opinion, pudlic interest is being
protected thereby. Similarly, WOIP will allow the
T 1 of agr s vhere export advsotsges are
shown to sccrue to Nigeria; product renge is
extended thereby or such beneficial advantage
sccrues to the country.

(xi)

(xii)

Destrictive-provisions

(xifi)
29. By virtue of Article 6 (2) of the Decree, NOIP

will be guided by the principle not to register

sgreements should they contain the following

restrictive provisions:

Any restraint on the transferes, ou the
researc) sod development be can carry out or
on bis employing the results of his own
tesesrch and development work;

Any cospulsion o the transferes to scquire
equipwsent, tools, parts or rav materials
exclusively from the trsosferor or from
other ldentified persoun or source;

Aoy restraint oo the employment of
technology scquired or licensed frow other
sources to complement licens>d techsology;

The requirement om the part ot the
transferee to curtail sales of licensed
products; or rights by traneferor to fix
ressle prices of licensed products in
contravention of the price cootrol

Decree 1977 or such other ensctment relating
to prices. The provisionms will slso apply
to sales quantities and resale prices
independent of whether licensed products are
intended for domestic or export markets;

The asppointment of the trausferor of
technology as the exclusive sales sgent
or representative of the transferee in
Nigeria or elsevhere, relating to licensed
products or services, or obliging the
transferee to sell licensed products
exclusively to the licensor or to »
designated source or agest;

Requiring the conseat of the licensor before
the trsasferee cao sodify products,
processes or pleats;

Requiring the transferee to make payments in
full for transferred technology which
remains unexploited by bis;

Where the interpretation of the agreement,
the settlement of asy coutrovaersy between
the contrscting psrties, or the saforcesent
of settied terms is made subject to foreign
juriediction;

The techoology to be transferred is freely
available is Nigeris;

The compensstion t> be paid for

techoology or other valuable considerstion
to be received by the transferor of
techoology is not commensurste vith the
bevefit snd rights received by the licensee
or commensurste vith the bensfit to the
digerian ecooomy;

The transferor is viewed as interfering ia
the sdministration of the transferee's
uadertsking which may be considered
unpecessary for the executiom of the
contract;

The transferee is viewad ss bsing uander
onerous obligation to tramsfer or to assign
to the transferor, or to some entity
identified by him, industrial property
rights of the trencferee, or is sccepting
onerous obligations to trenefer technical
information isnovations and improvesents
obcained or developed by the transferse
vasesisted by che transferor;

‘The trsnsferee is restricted, without
sdequste casuse, to export licensed products
exclusively to the tvansferor or to say
parsoe or sourca fdeantified by the
trscsferor;




(xiv) The trassfaree is required to use
vernsnently, or for an excessive period,
personnel designated by the transferor of
techaology;

(xv) The transferese is required to {sntroduce
vaoscessary design changes or is unde: the
obiigation to employ quality controls or
prescribed standards wnich are excessively
stringent.

Pariod -of registration

30. It is the intention of the Mational Office to
finalize he registration of techmology transfer
agreesents submitted to it within 90 days from the
date of submission of the last informetion required
by the Office.

Nationsl Office of Industrisl Property,
109 Yestern Avenue, Ipouri,

P.M.B. 12806,

Lagos,

Tel. 801410-9 Telex WOIP 26725 NG

UNIDO NEWS
INTIR
What is INTIB?

INTIB stands for the Industrial aod
Techoological Informstion Bank.

Who established it?

In March 1975 the Lims Declaration aod Ples of
Actice (Second Genersl Conference of UNIDO) urged
the Executive Director of UNIDO to establioch the
Industrial and Teche-' ~(ical Information Bank
(1FTIB).

In December 1975 United Nations Ceneral
Assembly ia its Resolutiocn 3507 (XXX) resffirmed the
"peed to ensble developing countries to bave access
to specific information on advanced and other
technologies requested by them, as well s on the
sev uses of axisting techmologies, pev development,
possibilities of adapting them to locsl needs, sad
the needs ... to select techsologies which meet
their requiremests™. 1In this context the Executive
Director of UNIDO was requested to establish INTIB.

INT1IB objectives/its sctivities?

The msin objectives of INTIB are to facilitate
sod sccelerate industrial and tschmological
information flow to INTIM users for the proper
selection of technologies and equipment for
decision-making etec.

The INTIB work programme aims st estsblisbing
snd further developing the INTIE network of
suppliers of techoological informstion dod improve
its flow; and to generate specific techumical
information is the ares of concern to the
sre-investment choice of techanology from
slternacives is the 20 selected industrial sectors
for the operation of INTIB ss well se developing
liokeges end communicstion with end-users of INTIB
ia developing countries, in particuler through
regiona., sub-regional and nationsl focal
points/nations]l sodes so as to exchange relevant
iaformstion based on needs and promote greater
sveilability and utilization of techaologicsl
informstion ias tbe decision-making processes.

The INTIB serves in the techoology selection
process ss part of the decision-msking process of

investaent through pre-fessibility studies. Such @
selection grocess requir two basic pre-requisites,
oewely inlvraatiis oz sltersetives af terhmoloey and
the capability for choice smong alternstivesn.
Therefore the INTI3 has been providismg sele:ted,
analyssd and ennotsted informatios on industrial
matters through industrial iequiry services which
includes sccess to information ou msoufacturing
processes and know-bow ss well as equipment snd
sachinery suppliers, om criteria apd parsmeters for
selection of technology st pre—fessibility atudy
stages, ou implicstions of terss of cooditions for
better scquisitioo of techoology, on R + D
actlvities, on advisory services for information
bandling etc.

How to contact with INTIB?

INTIB industrial iaquiry service say be simply
explained as mail-order %echaical sssistance.

What is ic?

The lodustrial Inquiry Service provides
practical assistance to developing countries by
snsvering, without charge, their inquiries regarding
iodustrial matters snod by providing details about
proceasses, techniques, equipment, aod so on.

Who cam use it?

The Service can be used by officials asod
technicsl personnel of public and semi-public bodies
concerned with industrial development end by
indusctrisl euterprises of all kinds throughout the
developing world.

Why does it exist?

¥uch of the technical aod indurtrisl knowledge
essential to the developing countries is already
available; through its Industrial Inquiry Service
INTIB tape this information sod channels it to where
it is needed.

Bov does it work?

To obtain the information requested, the
Service dravs on the advice snd expertise of UMNIDO
staff and an internations] metworl of
correspondents. (It should be noted however, that
the service does not deal with purely scientific
problems, with those imvolving detsiled engineering,
or vith those requiring complete fessibility studies
or extensive planning end research.)

Eov to use it

To ensble INTID to give a sstisfsctory service,
inquirers should send precise details of their
iodustrial problems and of the kiond of informstion
seeded. Prev.ois sttempts mede to solve the
problems should also be described.

Hov to describc the probles

Ounly an ioquirer expressing his needs in such a
way se to permit the Se.vice to draft s thorovgh,
sccurate and timely reply cen expect satisfactiosn.
The Service can handle the problem oaly on the basis
of the description offered. A fev minutes of
thought invested in the exsct wording of the inquiry
may save delays ia enswering, tine is scsoaning
useless material, ard uanecessary wvork and expense
for the Service. The following items should be
ststed as clearly sud as precisely as possible:

= The subjec. matter;

= The problem;




= The purpose of the ioquiry and tbe results
hosed for:

= Relevant dsta, such as the size of an
operation; specific basic data and
parameters; possible or sctual starting
materisls to be used (and their
characteristics as compared to traditional
materials, if applicable);

= Other sources contacted or consulted
(fostitutions, experts, Covernment offices,
literature);

- Any additional information that might be
helpful.

INTIB'e Inquir Service msintairad itz
sctivities st generally the same level during the
period of 1982-85. The number of substantive
inquiries received during 1982-85 was about
1,300 per year. Of these, 4] per cent were reiated
to msnufacturing processes and know-how, 33 per cent
to equipment and machinery suppliers, 6 per cent to
research activities etc. The major users continued
to bde the small- gnd medium-scale industrisl
ecoterprises, industrial informstion service centres,
research snd development institutes, Covernment
decision-makers, engineering consulting firms etc.

In answering industriai inquiries, IKTIB has
been utilizing not only ic-house expertise but also
external resourcas including over 200 on-liz:
databases.

Whow to contact?

Inquiry by letter, tslex or cable should be
eddressed to:

INTIB

Industrisl and Technical Informationm
Development snd Transfer of Technmology
Department for Industrisl Promotiom,
Consultations and Technology

UNIDO

?.0. Box 300

A 1400 Vienna

Austria.

RECENT LEGISLATION

The lav of the People’s Republic of China on
enterprises operated exclusively with foreign capital

Ve shall be publishing s series of recent
legislation enacted in the People’s Republic of
Chins, commencing with the lav on enterprises
operated exclusively with foreign capital, adopted
on 12 April 1986 at the Yourth Session f the Sixth
National Pecple's Congress.

Article 1: With a viev to expanding econowic
co-operstion and technological exchange wicth othec
countries and promoting the development of its
nstional econowy, the Pecple’s Republic of Chins
permits foreign firws, other ecocomic entities or
individuals (herinafter referred to as foreign
investors) to set up enterprises exclusively wvith
foreign capital in Chins (hereinafter referred to as
wholly-owned fnreign enterprises) and protects the
lewful rights sod interests of the entarprises so
satablished.

Article 2: As referred to in the prasant lav,
wvholly-owvned foreign enterprises are those
established in China by foreign 1investors
exclusively with their own capital in scczrdance
with the relevant Chinese Java, The term does not

include branches set wp in China by forrign
iavestors.

Article 3: IEnterprises to be established
exclusively vith foreign cspital shall be corducive
to the development of China's nationsl economy.
Such enterprises shall use advanced techoology sod
equipoent or market all ot most of their products
ourside China.

Provisions regarding the lines of busioess
which the State forbids wholly-owned foreigo
ecterprises to engage in or cn which it places
certaio restrictions will be made by the State
Council. -

Article 4: The investments made by a foreign
investor in China, the profits he earms and his
other lawful rights and interests shall be protected
by Chinese laws.

The vholly-ow-ed foreign enterprise must sbide
by Chinese laws and statutes and must do mothing
detrimental to China's public interests.

Article 5: Except under special circumstaaces,
the State shall not nationalize or expropriate
wvholly-owned foreign enterprises. Should it prove
necessary to do so in the puolic interest, legsl
procedures vill be followed and reasonable
compensatioa will be made.

Article 6: The applicszion to establish sn
enterprise exclusively with foreign cepital shall be
subuitted for examination snd sapproval by the
department under the State Couancil which is in
charge of foreign econom’c relations sad trsde or by
other authorities entrusted with such powers by the
Stste Council. The department or said authorities
shall, within 90 days from the date vhen such
application is received, make & decision on whether
or mot to grant spproval.

Article 7: Withio 30 days after receiving a
certificate of spproval, the foreign investor should
spply to the suthorities in charge of the
sdministration of industry and commerce for
registrations and a business licence. The date of
issue of the business licence shall be deemed to be
the date of establisbaent of the vanterprise.

Article 8: The wvholly-owned foreign enterprise
which meets the conditions for being considered a2
legal person under Chinese lavs sball be so
considered.

Article 9: The whclly-owned foreign ente~prise
wust sake iovesteents in China within the period
approved by the department in charge of examination
sod approval. 1If it fails o do so, the suthorities
in charge of the administration of industry and
commerce may revoke the business licence.

The suthorities in charge of the adminisiration
of inodustry and commerce shall inspect and monitor
the iovestwment situation of a wholly-owned foreign
entarprise.

Article 10: In the even: of s separation,
mergar, transfer or other msjor change, the
wholly—-owned foreign enterprise sust report to and
seek spproval froe the suthorities in charge of
exsmination sod epproval, sud register the change
with the sutlorities in charge of the sdeinistration
of industry end commxrce.

Article il: The production end business
programmes of the vholly—owned foreign enterprise
shall be reported to the competent authorities for
the record.




The entarprise shsll be free from intarference
in its operstions and mansagemest so lcug 88 these
are conducted is sccordance with the approved
srticles of association.

Article 12: The wholly-owned foreign
enterprise shall esploy Chinese workers and
administrative staff under coantrscts concluded
sccording to lawv. These contracts shall include
provisions relating to employwment, dismissal,
vemunerstion, welfare, occupationsl safety and
worker s insurance.

Article 13: Vorkers an! administrative staff
in the ewployment of the wholly-owned forcign
ente~prise mey set up trade unions in sccordance
with the law, snd such unions may cooduct activities
to protect the lawful rights and interests of the
employees.

The eaterprise shall provide neceseary
facilities for the activities of the trade wnions.

Article 14; The wholly-owned foreign
enterprise shall set up azcount books in China,
condunct-independent -avdiring snd, in conformity with
the regulations, aubmit its fiscal reports end
statements to the financial aad Cax suthorities for
supervigion.

I1f the enterprise refuses to meintain sccount
books in Chins, the financisl and tax sutborities
may iwpose a penalty ou it, end the authorities in
charge of the adeinistration of industry and
comserce may order it to suspend operstions or
revoke its business licencs.

Article 15: Within the scope of operstions
storoved, the wholly-ovned foraign enterprise may
purchase, either in Chins or from the world msrket,
rav sod semi-finished materisls, fuels and other
waterisls it seeds. Uheo these sre available from
both sources, preference should be given to Chinese
sources.

Article 16: The wholly-owned foreign
enterprise shall apply to insursnce companies is
Chins for such kinds of insursnce cova 1ge as sre
needed.

Article 17; The wvholly—owned foreign
enterprise shall pay taxes in sccordance with
relevant State regulations, It may enjoy
rrefereatial treatment for reduction of taxes or
exewption fros them. ’

1f the euterprise reinvests a portion of its
after-tax profits in Chins, it may, in accordance
with relevant State regulations, apply for a refund
of the income tax paid on the reinvested asount,

Article 18: The wholly—owned foreign
enterprise shall handle its foreign exchsnge matters
in sccordance with relevant State regulations.

The enterprise shall open an account vith the
Bank of Chins or with a bank designsted by the
Chinese suthorities is charge of foreign exchsange
control.

The enterprise should take care to balsace its
foreigo exchange receipts sod psyments. 1f, vith
the approval of the competent suthorities, the
eaterprise markets its production in Chinas end
consequently experiences sn imbalance in foreigs
exchange, the said authorities shall be respounsible
for helpiug it to eliminste the imbslance.

Article 19: The foreign isvestor may remit
sbrosd profits legitimately esarned from the
snlerprise, ai ssil 33 oihar lowfl sevminge end any

fends left over after the enterprise is liquidated.

Wages, salaries snd other legitimste income
sarned by foreigo employees io the eaterprise may be
remitted abrosd sfier the psyment of personmsl income
tax in sccordance with Chinese law.

Article 20: The foreign investor should apply
for sud secure ~pproval of the duration of
operatious of its enterprise from the suthorities in
charge of examinstion and approval. When an
exteosion of the duration of operation is desired,
application wust be made to the said suthorities
180 days before the durstion of operations expires.
The suthorities in charge of examination and
spproval shall, within 30 days from the date of
receipt of such application, make 8 decision oeo
wvhetl.er or mot to grant appproval.

Article 21: When terwminating operstions, the
wvholly-owned foreign enterprise shall give timely
notification and proceed with liquidatiom ia
sccordance with relevant legal requirements.

Pending the completion of liquidation, &
foreign investor may not dispose of the assets of
the enterprise except for the purpose of the
liquidation.

Article 22: At the termination of operations
the wholly-owned foreigo enterprise should mullify
its registration with the suthorities in charge of
the sdministration of iadustry and commerce and
return its business licence.

Article 23: 1In accordance with the prasent
lav, detailed rules and regulations for the
implementation of this lav shall be formulataed by
the department uoder the State Council which is in
charge of foreign economic relations and trade and

"shall go into effect after approval by the State

Council,

Article 24: The present law comes into force
on the day of its promulgation.

Resders wishing to refer to previous articles
on Chinese regulations cn transfer of technology

isports msy like to refer to TIKS Newsletters 2, 11,
19, 21 and 29.

Poland - New regulations on traasfer of technmology

According to the lawv, in the form of the
Council of Minieters Order No. 184 dated
15 Movember 1985, Poland received a new
comprehensive legislstion directly ragulsting
transfer of technology.

The nev lsv had been discussed for eome time to
eliminste certain negetive effects on the economy
caused by largely uncontrolled technology inflows
throughout the 1970s.

The passing of the lav was coanected wvith the
ssrlier cstablichment of the Office for Tecbnical
Advancement -~ a ministerisl rapk body is charge of
co~ordinsting nations! R&D effort and the
formsletion of an oversll innovation and techaical
davelopment policy.




The msin surpose of the mev lav is to create s
cohergnt snd craplex set of procedures applicadle
wot osly te the importing of techuology dut sleo
sroviding an attrective set of iocentives to boost
Polish exports of techmology is its broadest sense.

The Council of Ministers Order Mo. 184, which
came into effect as of 1 January 1986 cousists of
the following mein parta:

= GCeoneral provisioas;

- Provisioos regularing the export of
technology;

- Provisious regulating the import of
techoology;

- Provisions regulating the supply of
technical documentation;

- Transistory provisions;

- MAdditionsl legislative body inm the form of s
Decree by the Minister for Poreign Trade.

The general provisions describe in detail the
scope of the lav and under the ters "scientific and
technical achievewents” include:

- Inventions protected by industrial property
law;

- Inventions oot protected by industrisl
property lav, such as results of R&D
efforts, industrial koow-how, desigus,
designing, orgsnixetionsl snd other
know-how, nev active micro-organisms,
computer softvare;

~ Technical services fcrming a part of
protectad or nou-protected kmowv-hov or
iavention,

The lavw - in the sbove category - includes
prototypes of any kind, chemicsl or physicasl
formulse if they are secessary for the proper
application of the iasvention or the know-bow.

Chapter two - provisions-regulsting the export
of-technology ~ deals with tbe proceedings related
to the export of Polish originsted technology and
aime im particular at accelerating the RiD effort
both in resesrch establishments asd in iadustry.

The most interesting part of this chapter is
contained in article 6 which stipulates the
iocentives for the suthors of the techoology and
owners (corporate owners) of the said techoologies.

Under the Bev lgw imventors are graanted
10 per cent of the total price (value) of the
techaology io foreign emchange. Furtherwore, the
corporaete owners of the techonology receive
30 per cest of the tocsl value is foreign exchange
snd the rest im local curreacy om the basis of the
current .ste of exchsage.

The exporting company (oftem the corporvate
owner of the techoology) ie sleo eatitled to
withhold up to 5 per cest of the total value of esch
contract for the purpose of promotiag sad scquiriag
this amd othar techsicsl know-how.

Such 8 "divieion of spoils™ though parhaps
unsttrective to the compeny operatiag ia the
msrket economy is wmique amongst COMECOW countries
and should srovide s fairly stroug booet both to
the innovative efforts amd the exports of
techanology.

Poland is & vet importer of techoology snd its
largest siogle sanual technology export value was
spproximstely US$2 million, iu terms of royalty
income. At preseat (1984-1985) the snousl income is
in the order of around US$1-1.5 million and it is
hoped that the pev legislation will lesad to an
incresse in these figures. It should be remembered
that it is cslculated that Polish R&D imstitutions
employ approximately 35,000 workers, of which 12,000
are at the PhD level. Results (so far) attained in
technology exzports hardly justify such high
investments in tdis field.

Chapter three - provisions reguleting imports
of technology -~ deals with the screening sod
approval procedures of techoology inflows iato
Poland.

The lav provides for the comstruction of snnusl
and five-yesr programmes of techoology imports ia
cruciasl sectors by the Office of Technical Advance,
and provides the Ministry for Foreign Trade with
evalustiou, screening and approval of sll techoology
import agreementes.

The Ministry for Yoreign Trade issues the final
import licence which, inter alis, stipulates the
conditions under which the technology can be
imported into the country.

The contracts themselves are negotiated
directly between would-be licensors and would-be
licensees - often with the sssistance of a
specialised trading sgency.

Chapter four - gjrovisioaus for regulating the
suppiy of technical documentation - establishes a
simplified procedure for such deliveries, though
import licenses are also issued by the Ministry for
Poreign Trade. As mentioned earlier, the basic
criteria for the evaluating saod approviang of
techoology sgreements are contsived in the Decree
issued by the Ministry of Poreign Trade, dated
28 Jesouary 1986,

In ite iatroductory section the Decree
describes suthoriszed organizations who may becowe
parties to the techmology agreemaents on the Polish
side and wvho are usually foreign trading snd
industrial orgamizations who obtained "licences to
perform foreign trade operstions™ fros the Minmistry
for Toreign Trade (et preseat about 150
orgsaisstions have acquired such rights).

Purthernore, s simple format for prepering
mesgotiations is described, which iacludes such
slemauts ss the formation of a nmegotiating team, the
seed for sebmitting compatitive offers/bids, basic
ecomcuic criteris for r+ -echoology's performmnce
and am obligatiom to .ubait all the relevant
documentatios te the Misistry for Foreign Trede in
order to obtaia the import/ezport licence, which is
the case of techmology imports msaas the submission
of esch comtract to the evalustiom procedure.

The Decree sleo describes the necessity of
registaring each contract for techsology (ar well as
its extemsive, sumexmure, etc.) with the Contract
Regiotry st the Mimistry. Detailed descriptioms of
informstions inputs - is sdditios to the origimsl
coatract itself - are also provided for.

By virtue of the Decree the Registry is obliged
to coarry out half-yearly and yearly amslyses of the
conditions of the contracts estered iato for
statistical and ssslyticsl purposes.

The saslyticel/stetistical requiremsats of the
Regiotry sce modelled on the UNIDO/TIES imformatiom
syotem CORIS. Polend is s member of TIES.




The integral part of the Decree is the
ruidelices regsrding comtrscts for the
sale/purchase of techuolagy, which provide toe
bssic requirements se to the structure of the
coatract, list of clsuses which in principle should
be facluded in the cootract, snd a list of clauses
which should preferably be eliminated from the
contract.

The latter list contains principal and
recognized restrictive provisions based on the
astitrust legislation snd research work of
Upited Nations organitstioas, botsbly UNIDO snd
UNCTAD.

The basic structare-of-the contract should
incliude:

(a) A brief description of the techmology and
the purposs for its acquisition;

(b) Parties involved, dste sod place of
contract signature;

(c) Subject matter of the contract -
including its bssic description;

(d) Legal rights of the licensor in relation
to the subject of the contract;

(e) Scope of the coutrsct (sales,
manufacture, use) snd territories covered by the
costract;

(£) MNature of the contract {exclusivity sod
its degree);

(g) Licensors' obligations in case of
isfringesents;

(h) Aetns of transfer of righte and know—bow
from the licensor to the licensee;

(i) Terms of psyments including paywent
schedules/tazstion, foreign exchange rates/price
sd justments, etc.;

(j} Rights and obligations of contractual
parties, in particular warrenties and guaraaotees,
{ndustrisl property rights, cosntract terminacions,
ate.);

(k) Terms of the contract, post-expiration
provisions;

(1) Contract lav and arbitration procedures;

(m) Batry into force stipulatioms.

As regards techaology ?rt-qnmnu the
Decttree stipulates thst the licensee should attempt
at securing the following is comtracts:

1. Ioformation ou the scope of patent protection
sod the extent of know—how,

2. Stipulstions regarding earlier licensess.

3. Possidbilities concerning the use of know—how
after comtrsct expiry.

4. Licensore’' fiunsocial gusraotee ss to
performance of the technology and the licensore’
respousibility for the possible infringements of
third party rights.

S. Varicus performance guarsotees,
6. Provision for sdequste techaicsl aseistaoce by

the licansocs during the spplication/intreductise
of a nav technology.

7. Provisioe for grant-back tights throughout the
duration of tbe contract.

8. Rights for sub-licensing wittim Polish
territory.

9. Most favoured licensee provisions.

The Decree, for the first time, explicitly
stipulates that technology agreements shall wvot
contain clauses which may bhave adverse effects 01
the economic and technologicsl progress of Poland or
internationsl trade in techoology. The following
provisioas are considered to have the sbove adverse
effects:

1. Ouoe sided obligation oo the part of the
licensee to freely gract back rights developed over
the period of the contract.

2. licensee's odligation not to contest industrisl
property rights of the liceasors.

3. Provisions that the licensee shall cxclusively
use the marketing organizations of the licensor for
marketing products mesufsctured under licence.

4, Price fizing provisions.

5. Limitations imposed on the licensee in terms of
free sdaptation of technology to his specific needs
(slsc including range of products bearing no trade
or service merk of the licessor).

6. Limitations coocerning further development of
scquired techoology inclusive of tie—out provisioas.

7. Tie-in clauces relsting tr the supply of goods,
know-hov or services (with exception to those
provisions where such tie-in clsuses decide on the
quality of the product, the performance of the
techoology, and the granting of trade merks).

8, Export limitations aod restrictions including
royalty differentiation and excluding esrlier
contractusl /industrial property rights of the
licensor.

9. Post-expiration rsstricticis relsting to the
use of the techoology.

10. Post-erpirstion obligations of payments to
the licensor over & period of three years but
excluding the termination of the contract by
fault of the licensee and normal secrecy
provisioas.

11. Post-expirstiva of industrial properry
obligations in the form of fees (applicable sleo to
know-how in tha public domain).

12, Ten or more yestfa terms of agreements providing
for sutomstic extensions.

As assy be seen from the Guide, its provisioans
are simed st eliminating most of the more common
restriztions as wall ss towards providiong the
poteacial licensess (and licenscrs) with s legal
frame within whici they may conduct businese.

It is hoped that the sbove rules - which will
be spplied flexibly and o1 & csse-by-case basis -
will ultimataly lead to s lsrge influx of such
veeded modern technology intu the Polish econowy on
the one hsad and on the other stimulate axports.

Ap evalustion within a yesr or so whould show
the affects of the newly introduced legislation.

* e 8 0d




Peru --Nev resolutions om foreign investment and
CEChBOLOKY

LESOLUTION OF THE BOARD OF DIRECTORS OF TME
RATIONAL COMMITISE ON FOREICH
INVESTMENTS AND TECHNOLOCY

Bo. 004-83-2rC, 35

Lima, 18 August 1983

Somsidering:

That by vi~tue of Supreme Decree
Ro. 246-83-ZFC, the Board of Dirsctors of the
Wational Commission on Toreign Investment and
Technology (CONITE) bas been empowered to establish
the general criteria according to which CONITE will,
in each case, grant the specific suthorization, as
provided for im article 37, psragraph 2, of
Decijion 24 as modified by article 10 of
Decision 103 ot the Commission of the Cartegens
Agreemsant, both of which have been incorporated inte
the national code of lavs under Decree Lav 18900 and
Decree Lav 218.6, respectively;

That the current internationsl economic
situation is exerting s limiting effect on the
country s debt capscity so that the attractiom of
exterual savings, as sa 2lement in support of our
balance of payments, must be preferentially directed
towsrds encouraging capital investments;

That, oo the other hand, the suthorization of
pe-centages exceeding the profit transfer limit
referred to in the sforementicoed srticle 37 of
Decision 24 sust tske into account ®he real
contribution of the dizect foreign investment to the
davelopment of the country; ’

That, similarly, it is necessary to supplement
the rules contained in Resolution Mo. 003-5i-EFC/35
of the CONITE Board of Dire:tors regarding the
procedurus governing the remittances of profits or
dividends abroad;

The CONITE Board of Directors, pursuant to the
dacisione sdopted at its meeting of 17 August 1983
snd in accordsoce with the powers granted to it
under Legislstive Decree Bo. 71,

Resolves ac follows:

Article 1. The owners of s direct fo.eign
iovestment shsll be entitled to trsnsfer abroad, in
freely convertible currency snd folloving
suthorization by CONITE, such verified met profite
or dividends as originate from their registered
direct foreign iavestment, in sccordsoce vith the
provisions of Resolution No. 003-81-EFC/35 of the
CONITE Board of Directors snd the pressnt Reso’ution.

Whatever the msximus suthorized percentage, in
no case shall it be perwitted to transfer profits or
divideods in excess of those sctually earned and
dispossble aftar taxes.

Article 2. 1la cases cslling for the
soplication of the 20-per-cent limit referred to in
article 37 of Decision 24, foreign iuvestors may
choose to use as an slternative lisit the percentage
obtsined by adding 10 points to the London
Inter-Bank Of fer Rate (LIBOR) for one-month
operstions corresponding to the last day of the
month prior to that in which the remittance is
affected.

Article ). CONITE may, st the request of the
interested parties, suthorise snnuslly, for the
fiscal yesr in question, rewittsoces of profits or

dividends exceeding the limit referred to in the
precediag articie, iR sccordance with the criteris
and percantages fndicated below:

(a) Exzport promotios:

Yor esch 10 per cent of the total value of
the sales of the enterprise intended for
export, an additionsl ooe percentege
point, with a limit of seven percentage
points, will be granted.

(b) Use of national imputs:

When 50 per zent of the totsl value of the
ioputs {s of nationsl origin, am
sdditional one percentage point shall be
granted, or if the percentage of oationsl
inputs exceeds 65 per cent, three
percentage points shall be granted, or if
it exceeds 30 per cent, five percentage
poiots shall be granted.

(:) Development of the more backward regions
of the country:

Additions] percentage points shall be
authorized according to the "strstua” as
indicated on the Poverty Map of Peru,
which has been prepared by the Central
Reserve Baok and vhich is shovn in detail
io the sanex to the present Resolution,
provided tbst the eaterprise has its
centre or certres of operatious inm ooe or
wore provinces of the stratum in questiom,
with at least balf plus ome of the totsl
mmber of its perssnent workers esmployed
there, is accordsnce with the following

table:
- Stratm 1 L4
- Stratus II 62
- Stratum IIX 42
- Stratum IV 2

- Stratum V

- $Stratm Lima

and Callao Bo percentage points

When no etratum accounts for half plus one of the

permanent employees of the enterprise, sccouant shall
be taken, in descending order for the respective
susber of emgloyees, of the strata makiag it possible
to comply with this requiremeut, and the weighted

aversge of these strats shell be swarded ss additionsl

percentsge points.

Article 4.
referrad to in the preceding article, the interested
parties sust submit as corroborsting documentation the
officisl cercification in cases in which it is
requirad, or, lecking this, esome other public

affidavit or sworn declaration, io the form ordered by

the Office of the Secretary—Geversl!.

Article 5. Resolutione by the CUONITE Office of
the Secretary-General asuthorizing totsl remittaances,
in the cases discussed in article 3, of more than
30 per cent shall require a vote of approvsl by the
CONLTE Board of Directors.

Article 6. The following texzt is to be added to
articTe 5 of Resolution Wo. 003-31-EFC/35 of the
CONITE Board of Directors:

"These remittances ussy also be made through the
use of bank certificates in foreigam currency,

12 (less Limse and Callaso)

Yor the purposas of the authorization




following the presentatiocn to the Bask of the
documents mentioned sbove, wheredby these temittances
shell he subiect to the verificstion establisbed ia
srticle 8",

Article-7. COMITE may, st the request of the
eaterprises, provide informstion on the results of the
verificatioe of the remictances of profite or
dividends effected in conformity with Resolution
Ro. 003-B1-EFC/35 of the CONITE Board of Directors and
the present Resolution.

Requests of this kiod may be submitted to COMITE
90 deys after the remittemces have been eifected.

Article B. The present Resclution shall apply to
remittances of profits and dividends for tte 1983
fiscal year and following years, vwith the exception of
the provisions of article 7, which shall apply to the
cases that CONITE has before it for verification.

To be registered and promulgated

Signed
JUAN ZEGARRA 30SSO
President
CONITE

RESOLUTION OF THE BOARD OF DIRECTORS OF THE
NATIONAL COMMISSION ON FOREICN
INVESTMENT AND TECHNOLOGY

Wo. 003-85-EF/35

Lima, 1 April 1985

€Consider ig:

That, in sccordance vith the provisions of
articles 2 and 6 of Legislative Decree do. 71, the
Mational Commission on Foreign Investment and
Technology (CONITE) is the nstional agency espoweied
to establish the rules governing the treatmwent of
foreign investmant, technology and trade marks;

That, in accordsnce with article 6 of
Legislative Dacree Wo. 71, one of the fuoctions of
the Board of Directors of the National Commission on
Foreiru Investmeot ani Technology ie to formulate
the provisions regsrding the procedures to be
followed in transactions with CONITE;

Thet it is the policy of the Constitutional
Govermment to simplify the existing procedural steps
required by the agencies of the Public
M ‘nistration;

That this simplification must include the
detersination of thoss spplications that sre to be
processed vithin one dsy of their submission, as
well as those that require preliminary study, that
is, those on vhich s decision is to be reached
following their evaluation vwithin the time limits
established uoder the present Rasolutiom;

That, Supreme Decree No. 499-83-KFC haviug bean
snnulled, the present Resolution is conteined in
article 13, subsection (s), of Suprems Decree
¥o. 071-84-PCH;

The CONITZ Board of Directors, pursuunt to the
decisions adopted et irs weeting of 1 April 1985,

fesolvas the following:

Article 1. The folloving applicstions shall be
processed within one day of their eubmission:

(2) Katerprise qualificatios certificates;

(b) Conmversioeo of foreiga isto satiocusl
invescors;

(c) Tressformation agreements (coeclusion,
amendsent sod annulsent);

(d) Certificates of direct foreign
favestwent; and

(e) Transfer of shares ewong foreign imvestors
regiscered with COMITE.

Article 2. The following spplicaticas shall
require preliwinsary evaluation by the Office of the
Secretary-Gensral:

(a) Direct foreign investment
in the establisbment of
CNLRTPTrises ..evrecstccsscovccscoces 20 days

(b) Participstion of direct
foreign investment in
incresses of capital ..cececciecs.. 30 days

(¢) Registrazion of direct
foreign investment .....cccvccveee. 20 days

(d) BRemittances of profits in
excess of the geperal limits ...... 30 days

(e) Transfer of shares smong
foreign iuvestors oot registered
with CONITE cccevcccossccccsscssnce 20 days

(£) Investmeots by uationals
in the Andesn subregiof ..c.c..... 40 days

(g) Contracts coveriag technology,
pateots or trade marks (spproval,
extension or modificstion)
involviog the payment of
TOYRLTi@8 ceveveccrsvatescsccnccsss b0 days

(h) Contracts covering tecbaology,
patenis or trade wmarks (approval,
extension or wodification)
not involving the payment of
TOYRLLi@8 .ccavccrvnccctcsccccesces 20 days

(i) Regulation procedures is the
APPropriste C8888 ...ccvncvecceccs. 90 days

Article 3. Ouce the time periods referred to
in the preceding article have slapsed without a
relevant decisiun having beeo issued, the
spplications shell sutomatically be regarded as
spproved, wvith CONITE required to deliver tha
corresponding ruling, provided the applicatios is
free of any defect that might render it invalid in s
way that canuo’” be corrected.

The time periode teferrad to ic article 2 are
expressed in vorking days. Days os wvhich, slthough
they were working days, sctual work st CONITE vas
not possible for ressons of force majsure shall not
be included in these periods.

In cases in which CONITE raquests the
rectification, correction or clarificatiso of the
documentation submitted or orders the modification
of contract, o> vhen this is done st the request of
the parties, the calculation of the time period to
which this article refers shall de suspended frow
the day on which COMITE gives ootice of its
instructions to the day following that on which the
information requested is submitted or the
wodification effected, as the cesse msy be. The time
periods to vhich this article refers shall nmot apply




i{s sech cases as require & vote of spproval by the
Board ef Directors. These cases shsll be decided by
& resoiution of the CONITE Bosrd eof Directors.

Article 4. The applications referred to ia
articTes | and 2 must be oubmitted om stamped paper,
addressed to the Office of the Secretary-Canersl of
CONITE, aad sccompanied by the complete
documentatios specified for each case in the gunexzas
that form sa istegral pert of the presest
Resolution, as well as by a receipt sttesting to the
payment of duties, when such are required.
Apelicsations that fail to comply witk the conditioms
indicated shall be returmed by the Office of the
Secretary—General to the parties coocerned at the
time they are submitted, and 20 processing of these
sppiications shall be regarded as haviag been
initisted.

Such documents as, in accordance with this
article, are required to be produced by the parties
concerned may be submitted in the original or im
sotarized copies.

Article 5. Applications submitted to CONITE
shall sot require any documsntatios or supporting
information other than that expressly stipulates in
the present Resolution or, in the case of those
applications the processing procedures for which
have not yet been regulated, in the iastructions
issued by the Office of the Secretary—Ceneral.

Article 6. Ia cases in which the information
or docusentation requirable under the present
Resolution h-s previously been submitted to CONITE
and has not besn returned to the party coocerred,
and has likewise not lost its validity or currescy
or passed out of force, it shall be sufficient for
the party concerned to note in his application or
written statement the dats on which this information
or documentation was submitted, aloang with a
reference to the aprropriate file or case pusber,
and to enclose & copy of the corresponding validated
receipt.

Article-7. Coucerned parties whoce
applications fall under tke terms of article 1 of
this Resolution may exert their rights oo the besis
of a copy of their application bearing the sesl snd
signsture of the Secretsry-Cenersl or his deputy,
whereby this copy shall be sufficient proof of the
approval of the application.

The certificates referred to in subsections (a)
aod (d) of article 1 shall bde delivered oo the day
following the submission of the ~pplication.

Article 8, Within the firet half of the time
periods esteblished “or the individual cases
referted to in article 2, CONITE mey require of the
parties concerned that they bring up to dste,
clarify, rectify or correct the docussentation
submitted as part of the procedures in question.

Such & requirement shall have the suspending
affect referred to ia article 3 end shall be precise
and unequivocal with respect to the updated,
clarifying, rectifying or corrective information or
documentation that the party concerned is required
to submit within the legally established time limit.

Article 9. 1In accordsace with the provisions
of articia &8 of the Regulations on Cenaral Rulas of
Aduipistrative Procedure, CONITE may issue a
requirement without observiag the conditions
indiceted in the preceding article, but in such
cases the requirement shall lack the suspending
effect referred to in article 3.
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Article 10. COWITE wsy mst deny o= application
on the grounds of 2 deZect or emission that has mot
been the swbject of & requir or ia respect of
which sich requiremsnt failed te cemply with the
conditions set eut ia the precediag srticles.

In either of these twe cases CONITE mmst isswe
a favourable decisioan, er such g decisisn shall be
regarded as isswad oe the conditiss thet the
presentstion by the isterested party of the missing
required clemests is suspended.

Article 11. The decisioms isswed by the CORITE
Office of the Secrstary-Cessrsl shall be swbject zo
patition for recoasideratiom, which shall be decidad
on by the same sutbority, or for appeal, which shall
be decided om by the Bosrd of Directors. Uhes a
petition for reconsideratios has bees estered, the
ruling oe this petitiom may be the subject of an
appeal to the Board of Directors.

The ruling of the Boerd of Directors om sppeals
sgainst the decisions of the 0ifice of the
Secretary-GCenersl represests the final level of
sdéministrative recourse. T psrties coscerned
shall be entitled to seek remed, from the courts.

Petitions for reconsideration amd appeal must
be entered withiz 15 working days from the date oa
vhich motification was gives of the decision being
challenged. Is appropriate casaes, the distance
provision, in sccordance with the Code of Civil
Procedure, sball be applied.

Article 12. The Office of the
SecretaryCeseral and the Boerd of Directors of
CONITE shall rule oo petitioas for reconsideration
or appesl, respectiwvely, withia 30 workisg daye from
the date om vhich the petitios is estered. The
parties concerned msy regard as rejected such
cballenges a3 bave oot been settled withis this
period or may await the express rulimg by CONITE.

Arzicle 13. All documents, requests sad
iaforsstion submitted to CONITE either for the
processing of cases uader its competemce or ia
compliance with such orders or requireseats as it
msy regard as relevant to the exercise of ite
functions, shall have tbe character of a sworn
declaration and must be suthemticated by the perty
concerned in the csse of matural persoss or by the
sppropriate legsl representstive or official ia the
case of juristic persouns.

The representative shall be respousible for the
truthfuloess of the inforwation and the sutbenticity
of the documentation submitted, uader penalty of the
sanctions provided for by the law sad the sutomatic
iavalidation of such administrative stepe as may
bave slready been takeu.

Article 14, The suthorisstions granted under
the present Resolution shall sot exempt the parties
concerned from obtaining say other authorization or
complying with any other procedure that msy be
required of them by other sgencies of the Public
Adainistration.

Article 15, All sspects not coveced in the
present Rusolution shall be governed by the
Regulstion on the Ceneral Rules of Admisistrative
Procedure, Supreme Decree Bo. 006-67-3C of 196).

Article 16. The folloving are sanulled:
articles &4, 5, 6, 7 and 8 of Resolution
Bo. 013-83-KEFC/35 of the COMITE Bosrd of Directors;
srticle 2 of Resolution Mo. 002-83-KEFC/35 of the
COMITE Board of Directors; article 2 and article 6,




peragraph 1, of Resclstion Bo. 003-83-EFC/35 of the
GORIiE somrs of SifscisTs; 2tticles £ sad ) of
Rasoletion Bo. 005-81-EFC/35 of the CONITE Board of
Directore; ead swch othar provisioms as mey be
costrary to the preseat Resolutios of the CONITE
Board of Directors.

Sepplemnntary-provisiens

Single-erticle. Swch cases es are pending at
the tims the preseat Resolution comes imto force
shall be settled in accocdeice with the previous
legisletion, waless the parties comcerned resort to
the procedursl steps set forth im the present
Resolution, to wvhich end they wust make sppropriste
svplication in sccordssce vith the provisions of
article 4.

To be recorded and prosulgated.
Asnex 1
APPLICATIONS PROCESSED WITHIN

OME DAY OF TREIR SUBMISSION

A. Enterprise-qualification certificatet

- Annex 3 of the presest Rasolution.
Is the case of enterprises with direct
foreign iavestment, this iavestment must be
duly suthorised end registered.

B. Conversion of foreiga into national investors®

The spplicstion must comtain am explicit
renuncistion of preseat and future investments
o/er the motarised signatucte . the party
concerned, together with:

- HNotarized copy of the Tax Book [Libretas
Tributarial;

- Botarized copy of the Alien Ragistration
Perxit [Cerné de Extresjeris].

C. Trsasformation sgreesents (coeclusion,
amendusnt asd sonulment)®

- Conclusion: The application must state the
time periods sad mivimm participetion
amounte in accordance with article 4 of
Resolution No. 004-81-EFC/35 of the CONITE
Board of Directors;

- Modification: The application must indicate
the pertioent changes in respect of time
periods and mipimm perticipstion smouats;

- Aanuleeat: The spplicatios must indicate
the sumber of the Resolution under which the
sgreement or the smendsent to it was
approved.

D, Cartificate of direct foreign investment?®

= The spplication msust be accompanied by a
copy of the CONITE decision uander which the
suthorised investment was registered.

Tranefer of -shares among-foreign investors

= Applicstion sddressed to CONITE ia
sccordance with the model of aonex 5 aod
accomrenied by s copy of the ruling gracting
the registration;
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= The registration of the trensfer of shares
to the mev foreiga iwvestor requires the
swbnission of sn applicetion to SONITE amd
sntarized precf of the estry of the tramefer
ic the Shars Ragister [Libro de Ragistro de
Acciomas].

Anasx 11

APPLICATIONS REQUIRING PRELINIBAKY EVALUATION

A. Foreige investmesut im the estsblishwent of
uugt{ﬂ;

- Application addressed to CORITE aad
containing the informstion indicated in
parts I to IV of the fors which as somex &
represeats s part of the preseat Resolutionm;

- The foreign iavestsest may be .ode according
to the wodalities described in
subsections (a), (b) svd (c) of article 2 of
Rasolutios No. 010-83~EFC/35 of the CONITE
Board of Directors.

B. DParticipation of foreign imvestment in
iacresses of capitsle

- The application mset costaia the isformstioe
indicated im snmex 4 of the preseat
Resolutiom;

= In the ccse of the capitaliszation of
externsl credits, the application shall aslso
include:

For credits in the form of money

(1) The registration certification issued by
the Central Reserve Back of Peru;

(2) The certification, issued by the bank
intervening ia the operatics, to the
effect that the psyment of the obligation
is outstandiag.

fo~ credits in the form of goods

(1) The commercisl invoice imdicating the
value of the goods;

(2) The impor: permit issued by the Customs
Department {Direccibo G al de Ad )

(3) Certification, issued by the bank
intervening io the operation, to the
effect that paymest of the obligation is
outstanding.

In the case of credits is the forw of goods,
the Office of the Secretary-GCenersl may sccept
the submission, in place of the documents
referred to sbove, of s report prepared by
independent externsl suditors and corroborating
the truthfulness of the imformation im question.

C. Registration of isvestsent*

- Book-keeping entry of the contribution or
capitalisstion, or eworn declsration by the
legal representative of the enterprise
regarding the date snd the amouat of the
eatry,;

- Simple copy of the corporstion charter, and
in ceses of an incresse in cepital the
notarized affidsvit indicating the




cavitalizastion. Im Doth cases, imecriptios
is the Peblic Registry is required;

= 1s the case of coatributions ia fereige
currency originatisg frem sbreed, evidesce,
isswed by & local besk, of the estry of the
foraigm curremcy iato the cowntry asd to the
sccount of the eaterprise;

= 1a the case of coutridbutions is the form of
physical or temgible goods origissting from
ebroed: (1) the peid commercial imveice
isdicating the value of the goods; (2) the
import permit isswed by the Customs
Departaat;

= Im the case of coutributioms im the form of
physical or tangible goods, the Office of
the Secratary~Ceseral msy accept the
subuission, in place of the docwments
ruferred to sbove, of a report prapared by
independent external swditors ead
cotroborating the truthfulmess of the
informatice ia questiom;

- COPITE will sot effect the corresponding
registration if chere is a discrepancy
Letween the corporation charter and the
suthorization or suthorisatious granted.

D. Remictance of-profits im-excess of the geseral
limits®

~ The requirements for this operatiom shall be
those specified in Resolution
Bo. 004-83-EFC/3S of the Board of Directors
of 18 August 1983,

Z. Transfer of -shares smong-foreign investors mot
registered with CONIIEY

- Application addressed to COMITE in
sccordance vith the sodel of sanex 5 of the
presest Resolution;

- The registration of the transfer of shares
shall require the submission of an
application sddressed to COMITE along with a
motarized statement sttesting to the

. transfer of sharas.

e

7. Investment by nationsls in the Andesn subregion®

- Application addreseed to CONITE describing
the investment to be carried out;

- Swvorn statement to the effect that the
iavestment to be carriud out will in no wvay
affect the existing investmeots in the
country;

= Copy of the records of the meeting of the
enterprise’s competent body at which the
decision to carry out the investment was
adopted.

C. Technology contracts®

(a) Approval or modification:

- Applicstion sddressed to CONITE asccording
to sonex 6 of the present Resolution;

= Two copies of the contrsct in Spaanish or,
lacking that, two copies of the
translaticn of the costract;
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=~ Copies of the valid certificstes covering
the trade marks or patents snd issved by
the lsstituts of Iadustrial Techsolegy
Research snd Techaical Standarde
(ITINTEC), in the evest they have mot
previocusly been subamitted to CONIIE or
have lapeed.

(b) Extessiom of velidity:
- Application addressed to COMITE according
to samex 6 of the presest Resolstion;

- Copies of the valid certificates covering
the trade marks or pateats and issued by
ITINTEC, is the avent they have mot
previously bees submitted to CONIIR or
bave lapeed.

TLCENOLOCY ACQUISITION

ZTopics for megotiators

We shall be presentisg in this issue end ia
subsequent issuves of the TILS Newsletter srme very
lecid parts of s peper written for URIDO by
Prof. F. Dessemontet, Univarsity of Lsusanne,
Switzerlead, begimning with a gemeral introductioa
to techaology transfer problems and giving sn
overviev oan the gemersl economic asd social issves
of technology trsmsfer policies, and followed by &
chapter os techanology transfer legislation is
developing countries.

Iadustrial development and technology transfer

Up to the 1950s, industrial developeeot
appesred to be sostly a northera hesisphers
pbenowenon. Within the following decades, however,
the importance of industry is the pon-Westeru world
has begun to grow, and cost-coepetitive manufsctured
goodas have been produced by the South and exported
to the North, It was extacted that the world
eccoomic growth would becoms interdependent,
industrialized countries furnishing techoology to
the South which, through its development, would sore
sod more open mev markets to the North, Altbough
this interdependence has worked in s negative vay
for developing countries since the 1980s - decline
of their groes domsstic product, debt crisis - it is
submitted that the ic develop of southern
countries is nacessary in the isterest of both
industrialized and third world countries. Economic
development is oot only & mesns to respond to the
need for welfare and social pesce; it is aleo s vay
to give an impulse to the world economy, which has
been subject to s slov-down since the mid-1970s.
Moreover, as a long-term perspective, econowmic
developmant could enhsoce the solution of the debt
crisis, since developing countries should be sble to
repay their debts by exporting goods to sorthern
markets. MNevertheless, as iodustrialized countrias
are facing unesployment problems (stagflation) and
consequently have sdopted protectionist messures
(tariff and non-tariff barriers), it is difficult to
rely upon an opening of their markete to southern
exports. Io viev of that situstion, South-South
trade should provide an slternative basis for
axports from developing cnuantries.

Tachnology end developaant

Arother objective of economic developmeat for
southern (especially Africanm) countries is

* TYolloving payment of the sppropriate duties in sccordsoce vith Supreme Decree Wo. 287-84-RFC, which payment
is to be msde directly through the Bank of the Nation and proof of wvhich must be subeitted to COMITE togetbher with
the spplication, in sccordance with asrticle 5 of the present Resolution.




self-sufficiency in vitil cosmodities, ewch as food
eWETEY, Bwiising suppiiss, 2. I this seemsrr it
bes beos srguwed st timas that developimg cowatries
should avoid the recowrse to the sev techmoiogias
beceuse thees would be imsdequate, too difficult to
lesra, eftes based om capital-intensive rather than
lebour-incensive s2thods, ond wasdapted to the meed
to be fulfilled. Alchough this is basicelly a
question of political choice, it is mecessary to
strass that by rencue<ing ke the acquisition of
{snovstive and most performimg techmologies,
daveloping covoiries would msincsin themselves in o
state of wnderdevelopsent and impede the development
process; the geods 50 manufactured would be moetly
waf’ . for export. Moreover, the mev techmologies
have their importance even for vital sectors such as
sgriculture: for exemple, biotechmology is destismed
to play ¢ role is the creatiom of fertilizers and in
obtaining mew vegetal varieties, which could be
esvecially sdequate for cultivetiom in tropical and
swb-tropical covatries. XK ic developmant is
1inked ia wost fields to the coatimwous scquisitiom
of technology. Productivity growth is sgriculture
and industry mainly depends on the techaical
esvirommeat (mechanisstioa, robotisation; inm this
regard, the perapectives offered by
micro~electronics, smong others, have to be taken
into cossiderstion). EKxploitstion of sstural
resources aleo requires & technological background.
In ov. °r words, techbnology is the mecessary support
for wtiiization of all hsean snd mstural resources,

Techoology dependence

Theoretically, techmology msy come from any
origin (indigenous, foreigan developing countries,
foreign industrislized countries). Practically, the
reslity is completely different: as far ss the
patents in force are comcerned, omly about
1 per cent of the world total are beld by sstiomals
of developing countries, and approximstely
80-90 per cent of the techmnology is transferred to
third world countries through transnational
corporatioas. This situstion of techmological
dependence of tha South vis-3-vis the Borth leaves
developing countries vith vo choice but to rely on
foreign technolegy. However, this foreign
. techaology bas to be scquired is order to enhance

the developing countries' owm-technological

tential. Otherwise, 't would increase the
techoological dependence of the South: the danger
of relying on foreiga imputs and coasequently
seglecting indigenovs development must be avoided.
In other words, acquisition of techoology sust lesd
to s raeversal of the present situstion of
techaological dependence. Thie is of course &
long-tere perspective; but it is clear that the
decisions wvhich are to be taken sov vill bave their
ispsct on the future, sad that is why these
decisions must sis st giving the developing
countries the fuor a techmological
self-relisnce.

Technological self-reliance

Technological self-tealiance does oot signify to
resch independence by cutting off the developisg
countries from Western techoology. It must be
uoderstood as the capecity to select and apply both
foreign snd domasric techoology under conditions
thst enhance the growth of nstiosal technological
capability., In this respect, the approach for s
technological salf-relisnce must be towards »
selective scquisition of technmology, 80 as to secure
the following objectives:

- Adaptation of the trasnsferred techoology to
local factor endowments, domestic
{afrastructure, social customs snd values
and national developwent objectives;
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= Absorption of the transferred techaology by
the indigenous ecosowy, which should bde sble
to use and to mastar this techmolegy;

~ Appropristion of knovledge and other mesns
of production, so 88 to ensure 8 coatimuous
developeent in the nstiocmal imterest.

Interrelationship between industrisl development,
bussn resource development and techaology policy

Techoology traunsfer supposes the scquisition of
kaowledges. But keowledges, by themeelves, are mot
productive. To bde effective, mastersd and
developed, they need finasciel sad humen swpports.
The sver-present requirements of finsecing are
well=known. Oe the other bsad, the importance of
the busen resource development has to be
emphasized. Tha basis for techoology adaptstioo snd
sbeovption, as indeed of techmological development,
is provided by qualified engineers and scientiste,
middle-lavel technicisns and skilled labour. By
promoting educationsl snd training facilities asd
resesrch, developing countries would strengthen
their scientific end techmological capabilities.
Measures which axe to de taken in this regard must
follov defimite objectives in linkage with the
guidelines established for saciomsl developmwest;
these messures would be weeless if their edoption
were not bdound with concrete and effective
ispleasntstion. Ia other worde, build-up of skills
must be oriemtated towards the development
prospects, 8o as to axploit these skills and help to
create 8 favoursble sociolo;.cal clisste for
activities of the trained people, which will io turs
minimize the so-called “brain draia™ or “reverse
transfer of technology”. The cowplexity of these
problems and the interrelationship between these
objectives clearly demonstrate tne need for a
technology policy, which should organize the
scquisition and development of technology or, at
least, estsblish §:oeral guidelines for govermmentsl
sgencies and private investors.

Msrketing

Acquisition sod mastery of techmology will give
the developing countries sn opportunity to increase
their iadustrial potential. Bowever, the capsdility
of msoufscturing goods is sot sm objective in
itself. These goods sre further to be sarketed.
Chaonels for trade sust accordingly be found or
opened up, snd they have to be dafined before
scquiring technology. Desling sccordingly is the
responsibility of businessmen, but this point is of
such & crucial importance that it csnnot de igoored
by oationsl techoology policies. Industrial
development is not only & question of tecnnicsal
koow-how, it is also s prodblem of msrket
developsent. For example, if manufactured goods are
destined for export, it is necessary, before
beginning production - sad consequently before
scquisition of the relsted technology - to know if
there are markers whare the goods may be sold and if
these goods have to fulfil certain requiresents
(technical, but slso legsl ones, such as domsstic
standard) which may have sn influence upon
feasidbility of their trade. As such circumstancas
msy be decisive in selecting techoology, it is clear
that the questions pertsining to marketing must be
revieved before scquisition of technmology.

Treods and prospects

Although technology policies are defined by
each country, the objectives linked with the
iodustrisl developwent caonot be sttained vithout a
common strategy. Technological self-relisnce
supposes & co-operation betveen developing
countries, 8o as to reduce their techoological




dependence vis-R-vis WUesters countries: exchanges
of experience, development of their compiemsntary
cepacities, mutual isformstios om available raw
materials, oo manpower and alternative sources ol
techoology, for exsmple. This co-operation should
take place whemever it is possidle, through traiming
programses, or common spplied resecarch, among
others. These commos actious should be organized at
sn imterregional level s0 88 to gein 3 maximm
efficiency and to shorten the costs imvolved.
Techoological developmant iwplies em industrial
rastructuring, which reprevents s ckallenge for
southers countriss. Rationslizatioe should be the
key for such s reorgsnisation. It sepposes s
co~ordinsrion at the local znd matiosal levels, but
also at an isterregiousl level. Opportusities for
co~ordinsted sctions between devaloping countries
have to be comsistently iavestigated. These actions
might consiat for exsmpie of joiat vemtures or
production sharing, each partoer baviag a speciality
which corresponds to bis adilities ssd the means at
his dispoesl (availadle msnpower and skilled labour,
rav materials, techmologry). 1In this regard,
industrial development does not imply ruinous
self-safficiency; it rather interdepend

in a constructive iushion, with & view to reaching
the highest degree of efficiency. Yor exsmple, if &
~ountry is mot able to produce certsin goods st a
competitive price,. it would be better mot to build
wp production facilities and to import these goods
from another country at a lower price. This
selectivity may sot help reduce unemployment in s
firet phase, but this should be balaoced by the
later development of industries more sdapted to the
local capabilities. The cost of techoology is too
high to justify the grant of subsidies to
enterprises vhich are aot competitive.

These so—~called “South-South” strategies should
not be limited to techoological aod industrial
co~operstion. Tariff and noo-tariff barriers should
be abolished to facilitate trade betvesn developing
countries. If reciprocal, this would enhance
commercial exchanges from which eech country would
profit; the opening of Southkern markets to Southern
countries would soreover cowpensate the fact that
the sccess to Northera markets has been impeded by
protectionist measuras tsken by industrialized
countries. Strengthened cowpetition on Southerm
markets ssong Southern suppliers and vith companies
of industrislized countries could isitiate a
learuing process and heighten technical and
marketing, capabilities.

Technoloyy-transfer-legislation in-developing
eoustries

The impact of foreign technology oo recipient
countries snd oo the develop of iodig
technological cspability largely depeods on the
capscity for local sbsorption and adsptation
thereof. In order to avoid increasing techoological
dependence, developing countries must have recourse
to & selective approsch in the scquisitiom of
technology, and this approsch should aim st
enhancing their own technologicsl potentisl.
Moreover, technology has to be scquired io s way
which is proper to secure the pursusnce of the
national development objectives. That is vhy some
third world countriss have enscted regulstious with
a8 viev to coatrolliag vhether requiremests
pertaining to fessibility, adequacy sad coet of
technology, among othaers, are fulfilled, und to
enclude or at least minimize restrictive conditions
sought to be imposed by technology suppliers.

The objectives of technology tivsosfer
legislations in developing countries enlighten the
differences betwvean these regulations and antitrust
leve of developed countries: wheress amtitruet lawve
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sim st promoting competitios, developing coustries'
.egiviscicns tend (O exeri s wore generai comirei
upos techoology trsnsfer, so as te guarastes fair
segotistion practices but aleo to essure that
scquisition of techmology will strengthen sstiomsl
capabilities. PFurther, specific attentios is
devoted to licensing between local affilistes and
foreign parent cowpsnies. These technology transfer
regulatioas differ from one country to avother.

They sometimes contsin very detailed provisions: o
the other hand, sose countries have enscted ouly
flexidle guidelines. In & general way, these
regulations inclwde the following items:

(a) L comwpulsocy registration of agreements
related tu the acquisitiom of technology. These
agreements are: )

= Liceoces on industrial property rights
(patents for ioventions, trademarks,
industrial s ‘els or drawings, trade names);

~ Assigomente of industrisl property rights;

- Copyright licences that imply industrisl
expioitation;

~ Transfer of know-how;

-~ Technical assistance contracts (shov-how);
- Engiaseering contracts;

- Iranchising contracts;

- Consuliancy contracts;

= Maoagemsat cootracts;

- Joint-venture coutrscts.

Some agreements of wisor isportance may be
excluded frow the registration procedure (technjcal
teaching or training provided by ceantres or
companies to their workers or employees of affiliate
corporations, for example).

(b) The competent agency is empowered to
refuse registration of agreements which are not in
sccordance with the naticaal development
objectives; the econowic, legel, snd technical
sspects of these agreements sre taken into accouct.
Registration will be denied wvhen:

= The techoology to be conveyed does not sees
sdequate, whes it does sot correspond to the
priorities defined by the goveroment policy,
or when it could sot be assimilated by the
economy of the relevant country;

=~ The technology to be transferred is already
avsilable in the country;

- 1lts cost would constitute sn excessive
burden for the nationsl econowy or for the
scquiring company, or when the price is out
of proportion to the scquired technology;
some countries have enscted vecy detailed
reguletions oa the royslties to be paid.
Yor example, 48 incentive for local
production, Indisns Guidelines for lodustries
provide that the percentage of royalty
should not ordinarily ezceed 5 per cent,
that royslty has to be calculsted ov the
basis of ex-factory selling price of the
product net of excise duties wminue the cost
ot standard bought out components sad cost
of imported components, and that lump~eum
paywents hsve to ba in am scceptadle
proportion to the value of production;




- Excessive terme are established. For
exsmple. the Mexicen law oo the control asd
registration of the trassfer of technology
provides that is 80 case such terms may
exceed 10 yosrs, obligatory for the acquirer.

Furthermore, registration will be denied when
restrictive provisions are included in the
sgreement; these restrictive provisioss say be
sumsarized a2 follows:

- Provisiocs under which limitations are
imposed om the scquirer’s technological
reasearch sad developwent;

- The recipient is charged royalties on
products which are mot or no sore eatirely
patented, or for the use of koow-hov which
has entered into the public domain other
than by the fsult of the scquirer;

- The recipient is under the obligatiom to
purchase goods (rav materisle, tools, etc.)
from a specific origin exclusively, when
other sources exist is the sationsl or
internationsl market;

~ The scquirer is probibited fros using
complesentary techoologies;

- The recipient is under the obligstion to
assign or grant a licence to the supplier,
in connection with the inmovations or
improvesents that are obtained by the
acquirer, except when there is reciprocity
or a benefit for the scquirer in the
exchange of informstion;

- Resale or export rustrictionms;
= Price restrictions;
= Production volumes limitstioas;

= Clauses which restrict the use of the
transferred technology sfter expiry of the
agreement (tne spplication of the mational
pateat lav being reserved);

- Provisions under which the recipient ic
requested mot to contest the validity of the
licensed patest, or of any of the pstents of
the supplier.

_owever, techoology transfer regulstions
generally provide that exceptions be made if it is
of benefit for the country.

(¢) 1f registration is denied, the agreement
is oull and void; 1ts fulfilweat canoot be required
before the pationsl courts. MNorsover, where foreign
currency psyments are subject to approval, no
payment can be made abroad for the benefit of the
technology supplier if the sgreement is not
registared.,

(d) 1o sany countries, the cowpetent sgency
shall-resder-o-decinion-wit’ in-a-prescribed time
{for Mexico it is 90 days); aftar the expiry of
this term, the agreement shall be ragistered; such
s rule avoids long-lasting uncertsinties which would
hsmper the technology transfer process.

(e) The competent agency is also charged with
monitoring -the -execution of the regiotered
agreements. In some countries, annusl reports have
20 be submitted to the agency.

(f) Sowe regulations provide penslties,
usually fipnes, for nou-complisace.
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At the isterregiomal level, the Agreemsot
relating to the Crestion of as Africsa latellectmal
Tropeiiy Sigs 2% 7 wereh 1977 (Rangui
Agreement) privides thst licensisg sgreemests,
sesigmeents and transfers of registered trademarks
or patents must be submitted, oa paia of mullity, tc
the competent natioasl authority for prior coatrol
ond approval wvithia the twelve mouths following
their cooclusion sad before their inserction in the
special register of the Organisation, if they
{uvolve paysests sdroad or if they are granted to or
obtained by matural or legal perscas who sre neither
astionals mor residents om the nations] territory of
one of the NMesber States. The comtroi of these
contracts consists of making sure that they do not
contain sny clsuses which impuse wpon the acquirer
restrictions pot deriviag from tbe rights cosferred
by the patent (respectively by registration of the
mark) or vhich are mot secessary for upholding such
rights (Articles 31 Annex I and 10 Asoex III of the
Bengui Agreement). Benim, Burkina Paso, Cameroon,
Central African Republic, Chad, Comgo, the Gabooese
Republic, the COte d'Ivoire, Mali, Mauritemia,
Biger, Senegel and Togo sre mow parties to the
Bangui Agreement.

=8
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An administrativa cootrol of technology
transfer is provided for ia other multisstiocunal
instruments, euch as the Andean Pact (for some Latin
Aserices countries).

Technology transfer legislations certainly
constitute s seans to enhsnce the developwent of
indigesous technology and effective absorption and
sdsptation of imported techmology sppropriaste to
sstionsl prioritiss amd resources. Wevertheless,
those legislations should be flexible so as to take
iato sccount the circumctences of each case. Even
if rigid rules may be cousidered as legitimaste with
8 view to securing the best terms for the recipient,
it wust be emphasized that techamology suppliers may
renounce investing is countries where their freedom
of megotistion is restraived in an excessive fashion
by ioflexible regulstions. Such & situation would
hamper the flov of techoology to developing
countries. To be efficient, a legislation sust be
realistic; if pot, its rules will be circuwvented
by ote way or another, even if criminal ssnctiouns
are incurred by infringers. Over-regulatioa
soreover involves ssother danger: the duratiom of
registration procedures would be so lengthened that
the technology transfer agencies could not render
their decision within the prescribed time; and if
such & terw is pot provided for im the legislation
of the relevant country, tne decision of
registration - and consequently the acquisition of
technology to be counveyed - would often be delayed,
at the risks snd expenses of the recipient, who may
lose its technical head-start over competitors
vithin the country and ou foreign markats.

Unpackaging of techoology

Technology transfer in packaged form relates to
operations which do sot involve any icdigenous
participation in the process of technology
acquisitions; the supplier is charged with the
feasibility sod project studies, the instsllation
and etarting—up of msnufscturing equipeent, and even
sometimes the sanagewsst of the receiving
eaterprise, including merketing and distributios.

An exsmple of packsging is gives by turn-key
contracts. Such s fors of techoology transfer has
been used in developing countries becsuse of s lack
of industrial experience, corporate skills and
indigenous consuiting firms. Its msin drawback ie
that it increases the dependence on foreign capitsl,
sachigery and materisls, and sccordingly weskens the
demand for indigenous goods end services, including
dowsstic research and development.




__________ techanlase rransfer solicies should
be directed towerds a grester imvolvemest of
nationsal firme ia the indwstrislizstion proceass. Ia
this coatext, umpackaging sesss resocuncisg ~ to the
wost feasible extent - sparatious such &s turn-key
coatracts, by having recourse as far as poesible to
iodigenous firms ia the scquisition snd adaptstion
of techmology. Domsstic 1ting firme ehould de
charged or at least associsted with the preparation
of project studies. Civil comstrection snd
socillary services should be provided by indigencus
enterprises. As regards rav materisls and goods
(composeats, tools, etc.), preference should be
given te those evailable or prodwcidble im the
country. 1Ia so far as it {s imitially mecessary to
enter iato msncgement coautracts with foreign
agencies, the period of such coutracts shouls be
kept to a minimue sad sdequate traiming amd
association in mscsgement must be ensured.

Ia msay developing count:ies, uopackaging of
technology bas comtributed to improving indigenous
capabilities. Uanpackaging should pley an importaat
role when technology traasfer sgencies sre
scrutiniziag techaclogy transfer agreemenrs.

Taxzstion, -foreign-currency-comtrol

1o additiocn to technology transfer regulatioms,
lavs coocerniag tsx, customs, foreign trade and
other matters also affect the techoology tranmsfer
agreemess. Is particular, the turmover and income
taxzgs to be paid by both parties ia their respective
countries may resch a level that would sske s
profitable business impossible. Nowever, many
countries have concluded double taxation agreements
that provide for reduction of the taxes thst have to
be paid by the parties to a licence sgreemsnt,
either through deductions for the taxes thst have
been paid in the other country or ~hrough a divisios
of the taxes paid between the two countries in
question.

Moreover, sowme covatries - Mexico, for
exswple - have established fiscal incentives to
promote resesrch, development snd the markating of
sationsal techoology. These incentives mey comsist
of credits agsinst taxes levisble om mationsl fires
wvhich iavest in equipment connected with the
performance of sctivities cf research and
techoological development. 1In meay other countries
- 1od is, for le - royclties to be paid
under technology trsusfer sgreesents by the scquirer
may be coansidered to & certaim extest as s
legitimste item of expense to be deducted from the
taxable iscome.

Legsl provisions comcersing foreign-exchasge
controls aleo vary widely. 1a most countries, the
trensfer of rcyslties is subject to permission,
whick sometimes is granted ouly sfter sn examinstion
of their adequacy. Other couatries. including those
vith centrally planned economies, require sdvance
permission for the technology transfer agreesent
itself because of rheir centrsliszed systems of
currency control. Om the other band, most Westernm
couatries have sdopted an incressingly liberal
approsch, and currancy coutrols nov seem not to be
carried out anywore ss regards rcyslty uader licence
agreemsats.

Others

(a) UWCTAD draft isternstionsl code of conduct
ou the traasfar of tecknology -

Since 1974, UNCTAD has been elaborating an
internatiosal code of conduct on the trensfer of
technology which should be universally applicable.
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Amoug other objectives, this code shbeuld facilitate
the formlazion, adoption sad implesestation of
satiossl solicies, lows and regulstioes om the
sebject of tramsfer of techoology. The code would
specify restrictive practices from which perties to
techoology tramsfer trasssectioms should refrais; it
would slso set forth respousibilities amd
obligations of parties to such trsssectioes.
dowever, coutroversies grose betwees iadustrislised
sod developing countries about the voluntary or
bisding mature of tiis code. Imdustrialized
countries have repestedly claimed that the codes of
coeduct om restrictive busisess prectices and
transfer of techoology should caly be guidelimes for
enterprises and should vot creste any legal rights
or obligations for States or esterprises, wheress
developing countries have expressed coscera that
mare juidelines would mot satisfy their meeds and

q ly bave supported "diading” or “legslly
enforceable™ codes of cooduct. Whatever the destisy
of this draft code may be, its rules may bhelp
developing countries towsrds emacting their owm
technology traasfer sgreements inasmuch as ite rules
are cousidered appropriate and ressomsdle.

(b) Basic principles of the lav of contracts

Yarious cypes of contracts wey de iavolved in
the technology transfer process, such as sales
contracts, licence agreements snd joiat ventures.
Rach of these contracts bas its own features and
cbsracteristics and accordingly carries various
coustrsints for both parties. Although the rights
sod obligations of parties to such contracts depend
on the applicable national lav, some basic
principles may be laid down.

Dader commoo lew, parties to a cootract have &
far-tesching autonomy in definimg their rights and
doties; the situstion is quite differeat ic
developing countries which bave enacted technology
transfer regulstions. Under common lsw, parties may
for example choosc the lav which will govern the
contract; on the other hand, developing countries’
regulations generally provide that the lev of the
recipient country shall be applied to technology
transfer agreements.

Among the bssic principles which seem generally
applicable, it is vorth mentioning the following:

= Valid contracts sust be implemented;
parties shall oot shirk their obligations
deriving from s contract (pactse-sunt
servanda);

= The good faith principle is that no coe
shall wisuse bis righte io 8 way contrary to
good faith; for exasple by circumventing
legsl rules with a view to eveding sn
obligation;

= "He who comes to court must have clesn
hands” (nemo proprias turpitudioem allegans
suditar).

LR 2 B AN J

The relationship of trassfer of iaformstion to the

traasler of techaology

The following article is sn sbetrect from a
paper written by s UNIDO conmsultant,
Jamas E. Deverley, who is associate director for
ioformetion services of the WASH project (Water asd
Savitation for Health),® based at Arliagtos,
Virginia, USA. The origical full length paper was




presented at the 5let Geveral Conference of the
Ieteraationsal Pederstion of Librsry Associstions amd
Institetions (IFLA) beld in Chicsgo issc augwsi.

The main chart om page 2] illustrates the major
phases of the technology transfer process is the
context of s satioosl plan. The insert chart ia the
wpper right ocutlines the role of informstion im the
geveral prodlew—solviag process, of which techoology
traasfer is a special case, and it applies to each
box os the major chart as indicated by the dotted
Tines.

The ¢o0lid lines on the charts indicate flows of
information and sssocisted feedbacks. The
relevance, adequacy and timeliness of information is
a major factor in determining the success of every
transfer of technology, yet this vital role of
information trassfer in the technology process is
oot widely recognized mur well understood. Bow
informatios is uwsed in each phase of the techmology
trasasfer process is briefly discussed belov. The
sequence of action from diagnosis through adsptation
and spplicstion of information to resolve s given
probles situation regquires different skills
(“know-how") -and-invelves -different -types of
information-in-eack step. Ihe correct diagoosis of
s preblem 18 the key element in the sequence. If
the diagnosis is incorrect, all subsequent sctions
are irrelevant snd wasted. You may have soswvers,
bur they woa't help solve the probles at hand.

The development of diagnostic problew—solving
skills requires educstion, training, and experience
(“know-how") st sli organizationsal levsls
= mechanics, clerks, supervisors, ssnagers, and
policy—makers. And at each level snd for esch
problem, the diagnosticiar brings a distinct store
of koowledge (information) to bear oo the
situstion. It should be moted that the kind of
information seedec to properly diagnose & problem
situstion mey be qu.ie different frow the kind of
informstion weeded to design s problem soletion
stractegy and its altermatives (Step 2).

The person who designa the problem solution
strategy may or may not be the same one who did the
diagnosis and wey or may oot be in-ide the
orgsnization having the problem. And he depends on
a different set of skills and information thaa the
diagnostician. He sust knov how to solve the
problem; what solutions sre Televant, fessible, and
sppropriate; what specific informatien is
required; where to go for it; and how to get it.
After all, you do not want to suggest searching for
so $800,000 process if only $100,000 is svailable
for iovestment, or to encoursge methods for
magufacturing a $5.00 product when the cospetitive
price is $2.00. This step slso identifies, directly
or indirectly, the informstion needs. This brings
us to Step 3: Acquisition of information.

As poverful sod complete as many information
systems are, for many orgssizations they create
their own kind of specisl problem - they mske the
scquisition of informstion too essy and too quick
(albeit not too chesp). Whet hsppens is that too
much iaforsstion is acquired - more information tham
can be properly anslysed (Step &) in relstion to the
capabilities snd problem st hand. A good librarian
in 8 fair sized information centre, vith or without
access to a "dats bank", can generate more saterisl
thas can be digested snd anslysed by & competent
engineer, economist, or agronomist in a ressonsble
leugth of time.

The last actios step in the prodlem solving
sequence (Step 5), sdaptation sod spplication of
infsremetine vo ressalve the uvroblem sfituation.
requires a special and relatively rare set of
skills -~ "know-how™. The prior steps of informstion
scquisition and spalyeis can be considered
"scademic” ot "theoreticsl”™ becsuse they only
involve dealing with words and concepts separsted
from the reality of the problem sicustiom. Ibe
sdaptation and applicetios step is pragmeiic ie that
it stteupts to put informatios to work ia the field,
in the face of s specific prodles, and tries to
solve that probleam. In the spplicatios of
informstion, we rela”e snd conmect isnformatiom with
reslity. The quality, relevance, sod completensss
of the sciction csonot be better thsa the
informstion supplied and the skills of the persoa
who uses it.

The iz2ic*metion flows inmvolved in che
prodblem-sviving sequence present very real dangers
of sab-optimication within the irformation system.

Civen the rspidly expanding volume of scientific snd
technical information, which is being paralleled by
the developwent of large-scale dats banks and
sutomsted information retrieval and disseminalion
services, it is nov relatively easy to drowan people
in s flood of ioforsation. More informstiom can be
acquired thao cso be properly analysed and

effectively spplied. The trap of sub-optimizstion
of 1nformation acquisition must be avoided, sioce
tue basic objective of iaformation systems is to
solve problems by spplying the approprisie
isformation derived from the asmalysis.

A fioal observation: the effective a3l proper
use of information is meither simple, mor obvious,
oor widely practised. Cood informatioo is necessary
for sound decision-ssking. But, if the decision-
making process itself is oot well orgenized and
uoderstood by all councerned, ¢ven the best
insformation will not be sble to play its vital
problem—solving role.

To summarize, ve say say that the technology
trsosfer process includes three kinds of transfer
probleas: transfer of informstion, transfer of
know-how, and transfer of hardware. ULsch transfer
probles has a Jifferent costest and requires
differec- wethodologies that must be carefully
integrated in the overasll process. Technology
transfer begins with the acquisition and trsnsfer of
information, either from the suppiy (production)
side, or from the demand {user or market) side. The
transfer of know-how, skills, snd applicstien
informstion is necessary to establish production,
markecing, utilisation, and probles-solving
capability in the individuals and institutiouns im
the receiviag country. Traosfer of koowhow is also
necessary to create understsndiog, scceptance,
motivation and effective operation and msintensnce
cepability in the users of the hardwere.
laformstion and know-how are then used to adapt,
transfer, msske, market, use sod maintsin the
hardware io completing the technoology trsasfer
process. Ioformation snd koow-how can be considered
the software side of the techmology transfer
equation with hardwsre on the other side. Bott
sides must be carefully co-ordinated sod integrated
if the technology transfer is to be successful over
the loog-term life-cycle of the hardwvare,
institutivas, and markets iavolved.
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Ceide om guazentes and warraaty provisioms im

technology trassfer transactiocans

In continuation of the series of erticles om
individual gusrantee and warranty provisions, we
present hereunder an item desliag with spare parts.

VYe would welcome sny cowments our resders may
have on the subject. These comments may Me
published in 8 future issue of the Newsletter, if
desired.

Spare parts
(a) Purpose and function

Interruptions caused by the breskdown of
certain perts of s plant must be reduced to the
shortest time possible iz order to limit the
oegative effects on sroductivity, turnover and cost
efficiency. Therefore, fros the recipient’'s point
of viev, the access to and srailsbility of spare
parts is & ;rerequisite for the continuous running
of the plant and the satisractory working of the
technology, especially when the supplisr is the
msjor or sole source of various epare parts, lhe
supply of which must be ensured at the time of the
sgreesent.

The prtovisions of spare parts may be an
important source of income for the suppliezr. The
supplier may regerd the technology tranafer as »
weans for ensuring a recipient's deperdence sn him
for spares for as long as possible. In such cases,
psyments for the provision of imputs over a mumber
of years usy easily outweigh the royalties paid for
the technology itself. A survey of contracts shows
that a gusrantee to provide certain spare parts is
often turned into & tie-in clsuse by the supplier,
vhere the acquisition of additionsl goods is &
condition for obtaining the techoology itself. The
recipient must therefore be swvare that though such 2
provision looks like s guarsutee, in reslity it
ensbles the supplier to enjoy s monopolistic
position in the supply of spare parts. To avoid
this situation the recipient should emsure that
provision is wade for possibly obtaining spare perts
from s third source.

(b) Present legal situstion and contractual

grncnce

Most nstionsl laus are mainly concerned with
negative aspects of the cvoligatory supply of
components and spare perts, i.e. vith tie-ins. They
usually prohibit contrsctusl clauses vhich oblige
the recipient to scquire additionsl goods not
needed or vanted from the supplier. Very fewvw
lavs expressly stipulate that the recipient is
entitled to obtain spare parts etc. if be requires
them.

Illustrative clause

"The transferor shall, if the transferee so
requires, continue to supply spare parts and
rav materisls for s period of up to five years
folloving the terminstion of the agreement.”
(Zawbis, Industrial Development Act 1977,
Sect. 15 g)

Illustrative clasuse

"An isdicstion that cowponents, spare parts and
services relsted to the technology concerned
vill be supplied st the request of tbe
recipient of the technology as well as an
indication of the terms governing the supply
thereof.” (Portugsl, Technology Regulations,
Are. 6.1.(d))

Ia countractual practice, different spprosches
are found. Ome approach is to specify all televest
isiwsrwedisis producis, spere paris sic. iu gresi
detsil, to sttech desigus, documents etc., to
identif> the prospectad quantity mesded, to indicate
sources of supply and in some cases even to prepare
procuresent documents. This is to ensdble the
recipient to decide for himself where and when to
purchase the items.

The followving clause illustrates the case vhen
the procurement of spare parts both of a
proprietary, respectively a non-proprietary, nsture
is to be carried out by the supplier (coatractor).
Similar rules would slso apply wher the recipient
purchases the spare parts himself.

Illustrative clacse

"10.1 The contractor shall supply to the
purchaser the following services in
connection with the procuresent of a
two-yesr requirement of spare parts, for
use froe the period sfter successful
completion of the Performance Cuarantee
Tests ...

10.1.1 The contractor shall submit a list of
spare parts for the approval of the
purchaser ...

10.1.2 Where spare parts of s proprietary mature
are to be procured, the contractor shsll
obtain from the suppliers directly in the
neme of, snd for, the purchaser a list of
s tvo-year supply of spare parts ss
recommended by the supplier, for spproval
of the purchaser.

10.1.3 For all other spare parts, snd for any
other equipment to be purchased through
the contractor, the cootractor shall
prepare bid documents on the basis of the
technical specifications prepared by him
and submit the ssme to the purchaser, for
relevant approval, and shall issue the
same to the vendors.

10.1.4 The contractor shall send the bid
documents on behslf of the purchaser to
the respective vendors listed in the
vendors list (which list shall be
previously agreed upoo between the
partias).

10.1.° The contractor shall use its best
endeavours to obtsin frow the vendors &
minimum of three competitive offers.”
(UNIDO, PC 74, Art. 10, p. 125)

Another approsch provides for the supply of the
necesssry spare parts or other goods directly from
the supplier for s specifiad time. This is
particularly importeat for isputs vhich are legally
protected or wvhich canvot be produced by the
recipient himself. A two-year period as in
illuscrative clause is frequent, but it may aslso be
far louger.

I1lvstrative clauss

"The supplier gusraatees the availsebility of
epare parts for ten years fros the date of
commissioning of the aquipment at ressonsble
prices to the owner.” (Provision ia a contract
for the erectios of s bottling plaat in Africs)

The term "reasonable prices” may give rise to
different isterpretations. Some laws and contracts
therefors state the requirement that the prices must




be "comsonsct with curreat world merket prices” or
"m0 less favourable than the price usually charged
Py the iicensor or ¥y oibear sslizlls 2ouccee far the
same istermediates, sod under comparsbdle
circumstances”.

A third appriach entitles - snd obliges -~ the
recipient to buy the squipment from the supplier,
but the recipiext is free to buy from other sources,
if these sre more competitive.

Illustrative clause

"The recipient will buy from the supplier, the
compouents snd spare parts which hgve to be
imported. Nevertheless, the recipient will
bave the right to directly consult the ususl
sub—countractors of the supplier indicated ou a
list supplied by the latter. Bowever it is
agreed thar vhen evual coeditions prevail as to
price and quality, preference will be given to
the supplier.” (Clause in a contrsct between
two parties for a motor—vehicle assembly).

(c) Problems and possible golutions

€lassification; identification of third
sources. A pre-coadition for say regulation of the
supply of components and spare parts is to have a
very clear picture of ali the items needed and of
their functios such as normal meintensnce, strategic
snd emergency spares. Por this purposs it may be
desirable to classify the various types of epare
parts sioce special provisions may be msde with
respect to certain types of spare parts.
Forthermore, the design, documeuntstion, and quality
tequirements must be set out in detail, the
projected demsnd sust be calculated and the sources
of supply must be identified, etc.

The identification of the supply sources is of
the utwost importsnce to the recipient in order to
purchase spare parts directly frow a third eource.
He must therefore know wko those source suppliers
sre and vhy they were chosen by the supplier. This
information is valuable especislly when it concerms
items which tend to change techomologically due to
process and market developments. The information
should be given by the supplier snd such an
obligation should bs set down in the contract.

Availability of components and spere perts. On
this basis, s decision can be takes on how to easure
the supply of these goods.

Just a simple obligation by the supplier to
furnish asoy components or spare parts that the
recipient mcy request, could create certais
obstacles especially in cases wvhere the supplier
does not himeelf produce the relevant parts. The
supplier may, for exsmple, charge the recipient s
hesadling fee which is higher then the cost price for
spare parts obtained fros a third source. This
could be avoided if the recipient were to desl
directly with the third source.

Ou the other hand, it is very important to the
recipient that the supplier gusrantees the
availability of certain important spares or those
thst require special procurement procedures. 1If
important spare parts are only svsilable froe the
supplier, i.e. becsuse they are legally protected or
because the supplier is the most economical source,
the contract should provide for the obiigation of
the supplier, at the request of the recipient, to
furnish spave parts produced by the supplier which
aru pecessary for operating the techomology.

To obtain safe procuremen’ at reasonable
conditions it is importsnt to scrutinize which parts
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snd components are to be obtsined from the suppliar,
st the ssse tise svoiding the inclusion of items
which can be obtained from othar sources.

For instance, some spare parts may be available
from a number of sources under competitive
conditions. It may slso be that the recipieat
himself, ot least after s certaie time, will be abdle
to produce the spare parts himself or that they are
produced by companies in the recipienmt's country.
Motreover, in certsin ceses etauvdardised equipment
can be procured for the replacement of old and
worn-out items.

Conditions of supply - gquantity and time. 1In
principle, the quantity and delivery tise of goods
is determined by the recipient. If bhe is obliged to
scquire a certain amount of spares which sre
supposed to cover requirements over s certain period
of time according to the recommendstions of the
supplier, the recipieot should be eptitled to remit
items vhich are found to be in excess of
requirements within that period.

Preedom of choice. The recipient should
protect himself sgainst economic or techaical
changes, especially in long-term contracts for
provision of sparee. He may eventuslly be able to
produce certain sriicles himself. Such spares may
also be availsble frcm other sources of supply or it
msy be possible to replsce them by other saterialc.
The recipient should therefore imsist oo 8 provision
which entitles him to produce spare parts, etc.
himself or to buy thems from slteruative sources.

The incerasts of the supplier say be taken isto
sccount by giving bim preferesce when his prices are
not above those of other suppliers.

Duration. The recipient needs maintenance and
spare parts ss long as the technology is being
operuted. He has therefore to ensure that
especially critical items csn be obtained during
this period. This is particularly relevant when the
supplier or s third person is the only or the aost
advantageous source for certain parts of equipaent.
The production of the recipiest could be bedly
affected vhen the supplier cesses to produce the
item, changes the design or transfers the production
rights to a third party who is less willing to
supply the recipient. Por these itews, long—tars
supply contracts or the right of sccess to
production dravings and relevant machines is
essential,

Efven vhen equipment is svailable from a variety
of suppliers, the provision of msintenance spare
parts by the supplier of the ssin techoology may
grestly fscilicate overcoming start—up aod
maintensoce difficulties during the ipitial stage of
the techuology's operation. A tvo—yesr period from
the time of commissioning is frequent, but it may
also be for s longer period.

Illustrative clause

"In respect of suy equipment acquired by the
licensee from the licensor ... the liceisor
shall cootinue to be obliged to msintain,
replace or repair such squipment or parts
thereof for s period of five years after the
acceptance of the equipment.”

Pricing. As mentioned before, the supply of
components snd spares is sn important source of
income for the supplier; the prices charged are a
decigive element of the ovarall cost of operatiog
the technology. This of course holds particularly
true when the recipient ie obliged to purchase &
oumber of items frow the supplier, In Iadia, public
euterprises are instructed to proceed as follows:




Tilustrative case
—————————

Where, bowever, it is wasvoidsble to agree to
channelise procurewent of equipment through the
colladorstors, ministries/wndertakiags as far
as possidle should mot agree to psy prices
which are higher than tie world msrket prices
as tested through glodsl teanders or through
consultants or otherwise by comparisos with the
prices of similer or mesr similar items
supplied by the same collaborator to other
parties in Indis end sbrosd. The prices to be
charged for the equipment, compoments snd
stores should mot be left to the

collaborstors. Right to procure

components /equipeent directly fros the
concerned supplier ought to be provided in the
sgruement im case the prices quoted by euch
suppliers are lower thsm those quoted by the
collaborators. Tae emtarprises should examine
carefully this aspect and resist any attempt by
the foreigm collsborstor te supply
squipment/materials at higher prices than the
global tender prices.

The sbove illustrative cese does mot define
world ssrket prices ia a precise manner. It may be
preferable to include transportatioas costs to the
recipient’'s country. This will glso make comparable
goods produced in the howe market more competitive.

Since the procurement obligation may cover a
long period, the price forwmula must sllow for some
flexibility to be sble to reflect economic snd
technological ch-.ages. At the ssmwe Cime, it must
contain ssfeguards against excessive pricing. The
two methods most commonly used are a reference to
world market prices or a reference to the prices
charged by the supplier to other purchasers. But
evan these references may create problems: it may
be difficult to determine worid market prices,
especislly when the respective goods are not sold in
large quantities or when world market prices show
differences according to the various circumstances
of the individual case. It msy also be difficult to
find out the sctusl prices charged by the supplier
to third parties, especially if hiddev rebates and
other price reductions are practised in the relevant
sector of industry.

€orrective action. Spare perts may not be
considered as part of the maio techmology covered by
the cootract. Therefore the contrsct should clearly
specify the rules to be followed vhen these itess
show fsults, vhen they sre not delivered in time,
etc. The contract should also clarify the effect of
delayed delivery or faults of spares, etc. om
guarsotee periode and the like. In most cases, &
reference to other parts of the comtract is
sufficient. Often, the anslogous application of the
provisions concerning msechanical guarastees say
prove to be adequsates.

Alternatives. The need for s provision on
cowponents and spare parts depends on the type of
technology, the general market situation, i.e.
availabilicy of the goods from other sources, and
the technical capabilities of the recipient. If the
recipient is sot dependent ou the supplier for such
goode, a clesr prohibition of the obligation to
purchase spsre parts from the supplier may be one
solution. The omittance of 8 provieion on spare
parts msy only be viasble in soms cases. At the
lasast, & detailed specification of sll the
intereediste products and spares seeded should be
part of the general documentsation. When the
recipient needs inputs, the supplier may also be
involved through some kind of techaical assistasce;
he could sssist in the procurement of the inputs, by
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providiag informetios sbost the sources of swpply
snd the prices thereof, by prepering tender
documents and by assisting is the evaluation of
offers. Be could also de charged with the
operation and/or maintemamce of the plant for a
certsin period, iscluding the procurement of spare
parts etc.

Ia some cases, the supplier may guaranotee the
sccess to certain spere parts or other goods for a
defived time. 1If he stope to produce those spare
parts himself before the end of that pericd he may
be obliged to transait all relevant know-how asd
poseibly all mechines etc. to esable the recipiest
to produce those spare parts etc. himself.

(d) Check-list

1. Clarification of objectives: unpackaging

2. Specification of relevant items

- List of items

-~ Designs snd documentation

- Quality requirements

= Projected. quantity requiremsnts
- Sources of supply

3.  Availabilicy

= Sources of supply

= Lagsl or fact=al womopcly by the
supplier

~ General market situstion

= Quality, quantity and price of goods
from other sources

- Separate lists/differentation ss to
availability

[ Quantity

- Quantity seeded for specified time
periods X

- Ramittance of excess quantitie
purchased

5. Tise of delivery
6. Treedom of choice

- Obligstion to purchase vs. option to
purchase

- Obligation to supply vs. option to
supply

= Adsptation to chenging conditions

- Criteris for preferestisl treatment of
supplier
- Price
= DPrice offered to other recipients
- Right to supply at the price of the

cheapest bidder

1. Duration

- Stare-off period
- Defined time after start-off
- One or two years
= Until expiry of last guarantee
- Period equivalent to the normsl
lifecime of the technmology

8. Pricing

- Tire price

- PFire price and indexation

- Coneonsnt with vorld market prices

=~ Conaonant with prices charged from
other recipients

= Coat reimbursemsnt forwuls




9. Corrective sctice

- Specific regulatioas

- Exemption from some of the general
regulations

= Reference tv the groersl cootract
regulations, especially thoee governing
squipment

10. Alternatives

~ Mere prohidbition of tie-ime

Omission

Technical sseistance provisios

= Transsission of all relevant
information to ensble recipieat to
produce the respective item himeelf

11. Lexal requirements
- Prohibition of tie-ia provisions

- Restrictions om importatiocs
- Obligetion to provide imputs

RECENT PUBLICATIONS

1D/340 Third Consultation on the

(ID/WG.448/6) Petrochemical inlustry. Vienns,
Austria, 2-6 Decemver 1985. Report

ID/3346 Internations] comparstive sdvantage

(85.11.1.9) in manufacturing. (LSBN
92-1-106210-1)

1D/SER.M/16 Iodustry and development ¥o.16

(25.11.8.10) (ISBE 92-1-106213-6) (ISSN 0250-7935)

Subregionsl Follov—up Meeting on-the-Initial
Integrated Industrial Prowotion Programme -within-the
Framevork -of -the- Industrial -Bevelopment -Decade for
Afriecs

Bujusburs, Burundi, 8-10 January 1986

Revised integrated industrisl
promotion prograsme for tha Centrasl
Afriran subregion

ID/WG.456/3/
Rev.l

Fourth-Consultation-on the Iron-and Steel Industry
Vienna, Austria, 9-13 June 1986

Issue paper I. The iros srd steel
industry: present situation,
prospects and the need for more
integrated development of the iren
sod steel and capital goods
induscries

1D/WG.458/11

I1D/WG ,458/12 Issue peper 11. The ssstering of
the techoology snd development of
the iron and steel industry io

devaloping countries

Issue paper 1II. Finsncisl
situation snd perspectives of the
iron snd steel industry

1D/WG.458/13

Workshop-on-Technolegical Services Delivery Svatem
T5BS)
Vieooa, Austria, 10-1] December 1985

1D/WGC.461/1 Tachoological Services Delivery
Systes (TSDS) issues
1D/WC . 461/2 Description of the organization

and wo~k of the Caribbesn
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Techoology Counsultamcy Services
(CTCS) watwork

ID/VG.461/8 Report

Expert Group kcting on Tisber Coastruction
i1e00a8, traa, 4

ID/WG 447 /14 Timber preservation standards

Informal UNIDO/WHO, UNEP Working Group on

Brotechnolc Safet
Vieona, Austria, 27-29 January 1986

ID/WG.A63/1

Safety guidelines snd procedures
for bioscience-based industry and
other applied microbiology

1D/ .463/2 Biosefety guidelines for
manufscture of vaccines and
biologicals

ID/WG .463/3 Report

Third Consultation on the Agricultursl Machinery

ladust

Balgrade, Yugoslavis, 29 September - 3 October 1986
ID/WG.462/1 Technological dependency and
choice of pumping techaologies for
icrigation systems

Readers may be interested in another of the
UNIDO Techmology Progrommes regularly appearing
publications - Alvances in Materials Technology:
Mopitor.

In each iss e of this series, a selected
waterisl or group of msterials is featured and an

in that field., In additionm, other relevent
information of interest to developing countries will
be provided. 1n this wmanser, over a cycle of
seversl issues, materisls relevant to developing
countries could be covered and s state~nf-the-art
assessment sade, hopsfully every two years.

The first issue was devoted to steel snd deslt
in particular with high strength, lov slloy (HSLA)
stecls; cthe second vas devoted to nev ceramics,
also known ss fine ceramics, high-performance
cersmics snd advanced cersmics; the third deslt
with fibre optics; the fourth with powder
metallurgy; and the fifth is devoted to
composites. The pnext ome in this series will cover
aluminiuve and sluminius slloys.

MEETINGS

3-4 June. B8th Meeting of the Inter-Agency Working
Group on the Education snd Traianing of Technmical
Personnel (LAWCETTP). (UMIDO Meeting), Vienna, VIC,
CO434, (CNDOS9).

9-13 Juase. Fourth Consultstion on the Iron and
Steel Industry. (UNIDO Meeting), Vienna, VIC
Bosrdroom, Conf. Rms. I, 11, (CNDO3SG).

16-20 June. Workshop on industrial finsnciog
activities of Islamic banks. (UNIDO Meeting),
Vienns, VIC, Conf, Rm. YII, (CNDO39).

Unitad Nations Commission on
Nev York,

16 June = 11 July.
Internstional Trade Law, 19th Session,
UsA, (Cwuo3la).




-23 -

18-20 June. Preparatory Committee on the region. (UWIDO Meeting), Manils, Philippines,
Establishment of the Istermational Centre for (CXD0SS).
Cenetic Eagineering sod Bictechmology, eighth
session. (UNIDO Meeting), Viamna, VIC, Conf. 7-10 July. Third Expert Croup Meeting om the
. III, (CNDOS4). capital goods industry inm Latin Aserica. (UNIDO
Meeting), Santisgo, Chile, (CMDOS6).
23-27 June. Regional Zzpert Croup Meeting oa
Busan Resources Development for Industrisl 28 July - 2 Auguet. ERighth Intermationcl
Maintensnce is Africa. (UNIDO Meeting), Masirobdi, Confereuce of Input—Output Techniques. (URIDO
Kenya, (CNDO3S). Meeting), Sapporo, Japas, (CNDO&L).
4
23-27 June. Workshop on the development of the 19 Seotember - > October. Investmsent Prosotion
machine tool industry in Asisn countries and the Meetizg for Indomesis. (UNIDO Meeting), Jaksrts,
. possibilities of TCIC to LDCs of the ESCAP Indonesia, (CNDOAS).
Interrelscionships Between Horizontal and Vertical
Technology Transfers snd the National Planning Procass
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