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Guarantees in Technology Transfer

iMost important factor for the transfer of
technology is that it takes oare oI the interest o7
both the parties and zaintains their interest. It
can only happen if the agreement is balanced, 223d
and fzir. This can happen when both the parties feel
that their legal interests are covered,obligation and
right s,obligations and considerations are balanced
and serves the economic aims and purposes of the
lic ensee. This all should result into a successful
transfer of techno:ogy.

2. On the completion of the project it is the
licensee who is in full command of botkr zlant 2nd
production inc luding marketing, Therefore a licensor
can not be held responsible for the financial success
of the project. His only responsibility is that the
technology transferred by him brings the results as
promised by him. Similarly the supplier of eguipaent
tugt ensure their gtated perfomance on the basis of
technical docunentation supplied by him and operated
under conditions and performance values stated
th erein. Such operation,however, shall be carried out
by the staff trained under the guidance of the licensor
who should pbe able to perfora.

3, How t, ensure these goals specially when the
licenaee doeg not have much knowledge about the exact
nature of the téchr.ologj? He only xnows the objective

not the procedure ind has to believs the statesent
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of licensor or oy phygsically seeins the perforaznce of
technology in an alien country. How szae performanc e |
>an bYe transplanted iato hiz factory. IMhal is the
juestion we have to tiCils uander this chapter.

4. Tha first ané forsaost is to carcsfully estaolish
all performance values that have bearing on the economy
of production and on the sale value of the product.
These are the parameters which require to be guaranteed.
These all values are not critical hence all of then
are not regquired to» be guaranteed. Therefor=s, it is
nec>zsary t0 define clearly ho=x performance valuas
chould be measured, by what method, how the average
over the period of the perfomance gwarantee test
should be calculated and how in general, the perfomance
guarantee test could be carried out.

5. io licensor can be made responsible for how you
run the plant. He only has % demonstrate that the
plant,.if,designed,congtructed and operated in
accordance with his docuunentation.advice and instructions,
ig capaole nf prnducing the products according to the
sp ecifications and with the performance values guaranteed.
This is the role of perfomance gwarantee test after
which Provisional Accentance pratocol should be sianed.

6. However, a reduction in product purity nay not
only reduce sales prices but conld increase consunption
fi qures and noxious oy-products. This could lead to
further investaments and result into health hazards.
fhese wnld affect the oroduction cost on a long tem

basis. Therefore it ig necessary to det ermine the limits
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nf tslerance for each ractor within which variation can
o2 tylerated without consaguencaz to the licongee 2nd
sz-nsor.  3uch variation within the tilsranze linit
c>uld be compensated Dy price reiuction beyond which
it should bs considered unacceptable and unsuitable.
However, it should be remeabered that nothing shouald
be overdone.

7. If the compensatisn is too heavy the licensor
may overdesign increasing the investnent cost. Hs may
ioge higprofit.ir the license ma<ing him uninterested
in the transfer of technology. Ze may alsc over-train,
prepare excess documentation,deploy excess staff ard
demand ideal situation. All this wouid jack up the
investment without any extra benefit to the licensee.
Bere the principle of balancing is put to the test.

8. The contract must provide the right of the
licengee to repudiate in case the guaranteced values
exceed limits and become unsuitadsle. metinmes,the
loser will te the licensee by being in greater need
for cooperation. Therefore, therd could b a chse
where he is forced to want it since he loses his
rights of license.too. Therefore, efforts ghould be
copcent rated on fixing the technology within a
reagonable time and if the guaranteed values could
not be reached then to rrduce the danage and find a
price reduction e'quitable to both the parties. It ie
not an easy job but a licenss agreenent,if success is
gought , should always be on mutual trust,goodwill and

friendly cooperation like a marriage.
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9. A performance guarantee test should also be

used as a demonstration of successful traininz. If it
is foungd that the staff has nu2t dbeen suffici=atly
drained and the niant dtherwiss ciuforms to t»= contractusl
stipulations and perfoms g39d the Provisional icceptance
Certificate should not be held but the licensor should
cont ractually undertake to provide furthe~r training.
10. There are various types of guarant ees which one
could stipulate in the agreenent depending upon nature
of technology,product and locations. i few 5f then are:-
(i) Suarantees against mechanical defects
(ii) Legal guarantess
(1ii) Suarantees against Rights
(iv) Suarantees relating to Fope and orm
(v) Guarant ees about riutual Obligation
1(").11. domally a technologr transfar agreenenmt until
and unlegs it is coupled with the supply of agreenent
shall not have any requirement about thig guarantee.
this rafers to defacts due to incorrect desizn,improper
material and inadequate workmanship. It does 20t cover
accidents during transportation, storage, erection or
from incorrect operation by the licensee's staff meabers
not in accordance with the operation manual of the supplier.
18. 3uch guarantees miist cover remedies for def-~cts
b, way of resair,replacement,price reduction,alt ernative
procurement or resudiation.of the contracts. A detai led
procedure shoulc; be aspecified in case Of enforcement of
-cuarantee ag wow the supplier is to be notirfied,inspection
and detennination >f defect,wrat exact action is rejuired

to make it operaole lice the new~ One wit out sacriticing
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the life and quality of equipment,period witkhin which
rectification action to be taken,loss or dielay due %o
such event how to be coamapensated etc.

13. The pariva of guuirantce,em when shiuld it start
or end is normally from the successful completion of the
performance guarantee till 12 months from the date of
Provisional Acceptance Certificate. In any case not
later than 36 months from the date of dispatch vhichever
ig first depending upon the technicai character of the
equipment. An unnec essary longer p- riod may mean 2ore
safety but more money too. A reas>nable experience may
assist in deternining this period.

1D. A longer period of erection means more guarantee
time is lost. An unreasonably early supply of equipment
will have the same result. Therefore a proper hamoni zation
of supply of machinery and erection would help in getting
benefit of a good gwarantee provision in case something
go~3 wrong and saves lot of botheration and moneg for
both the parties. The guarantee period aust be prolonged
by the down time.

{B 1t is also advisable if supplier is asked to
supply the expected spare parts for the operation of
machinecy for say next two years. Thi s should be added
in the price of the machinery at the time of naking a
comparison of prices with the competitdors. This would
ensure a fair price and tmuble free maintenance for
atleast 2 years. Any spare part rejquired during this
period over and above providel for will have to be
supplied by the supplier free of cost.
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1{F. It is useful :i representative of supplier is
present at the tine of opening of cassg of axpensive
ejuipment. 3imilarly any damage oacurred during the
transport ascribed due to inappropriate pacsiag s=ould
be chargsd to supplier and due to inappropriate handling
to the carrier or the forwarding agent. However, a
proper all risk insurance c>uld help ease the gi tuation
Ifor ooth the parties.

1G. The best solution in such case of damages is
replacement but it is always mo?d possible due to long
manufacturing time,heavy booxihg of Jrders and paucity
of funds with the licensee.

14. Oneof the solution could be that place of
delivery of machinery could be the site of the
construction of the project.

10.II. The guarant ees against legal defecis means
that the licensor has every right to provide both the
srocess anl the-quipment under twe coaditions of the
contract. rhe licensee will Zet no claims for infringes=nt
from any third party for the use of the techanldozgy or
any part of it including equipment,drai ngs and software
etc. for the application and mark~ting of any product
produced by such technolozy and sold under the conditions
o! the contract.

10.11.a. sost licensor would agree td provide this
clause but the p}oblen cones when a third party actually
presents a claia for infringesent, his could oe analysed
ag under:-

{a)If the technology ise patent ed,i? yes whether
in the country of the licensee algo oatented




(c)Patented but not iz the licensgee's country

ic)not patent ed
10.II.0. L[z the case 2f (a) it 1g rather sinple uscause
ths ourden 2i proof will de on the third parts claiaing
the infringeaent. 3ut situation ie difrficult if there is
no patent in the country of licensec2. sormally aicensor
Sffers a cliuse to indemnify the licensee 2gainst the
damage of a negative court decigion upt> a certain
percentage of nis license feas and will assist the
licengees in the defence o “is case. Mls has certain
elenments of risks.
10.II.c. T~ licensee does not have sufficient xnowledge
of technology to defend himself,absence of sufficiently
experienced attorneys in the country in this field,lack
of finances since such proceedings take years to come to
any conclusion,loss of narket during the pendency of
the suit and in case he loses he nay have to pay the
JdaszaZes to the claimant.
10.II.d. It is therefore necessary that an appropriate
patent search ig essential in his own country or in the
countriss wshich is going to be his sotential market.
He could seex help of experts and experienc~d people
in this field. it :nay roveal either the ris< is zero
or there are serious obstacles. He may reguest the
licengor,in case later happens, to modify or change
the technology. If there is no patent various safeguards
g1ould be provided,steps tO be taken,ass~ssing the fains
142l nst expen3ses and calculations of posaole lossges

if a0 action is taken 4t all. It is always advisable if
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further development and research work 13 patented in the
count ri es concerned.

10.I1i.. dshtes relats to sroduction,use and gale. This
a4, inzlude the rights and ae=thods %0 dasign jasel 24 the
arocess licensed. It could be patent license Or a £now=-now
license or a trademar< license. Sach license could te

't exclusive' meaning thereby,no one has ri ght to produce,
use or sell it including the licensor himself or "sole"
anly the licensee aad licensor have the right or
"non-ezclusive® anyone ~lse could have the rights. lne¥e
are nixed cases as well.

10.I[I.a. it is essential that if transfer is to be
successful, lucrative then the licengsee should acquire
narket rights which absorb his production and that he
hwag as few competitbrs in the market as possible. Such
rights w#ill depend upon the type and subject of license,
+hether the licensor himself is capable of covering that
aarcet,shether a ginilar licensee existe in the cwae
area, and whether the trangport cost and distriobution
expenses nake it unattractive for him to market his
goods in those countries.

10.III.b. In certain countries to liait the production,
sale market and volume,field of use is cosidered illegal.
Therafore it is necessary that the negotiating power

and ability of the licensee shou 1d convince the licensor,
futility of such provisions in the cintract. It wuld

no wever rejuire thu' gtudy in detail of the laws of the
particular country.

10.IV. 3cope and fom of tranaf-r 2f technology sh uld

be as imuch 18 neceasary tc ~baorb the toctnologs. ‘l0owevar
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this will depend upen how w2ll the <taff is trained,

coaplexit; of prdocess nad eyuizuent,degree of autozrtion,

facilitizs of maintepance i sparas,pravaniion 21 dnraige

-

(1

and sharsening of down Sime. Therefore th s Clpe 27
transf-r sh-uld incluie all inowledge how to run the clant
and operate the technology under a9 rmal commercial
operating conditionsyin a lucrative aanner.

10.1V.a. The form of transfer aust include written
technical and Basic engineering documentation. These

aust describe procsss,pro:duct,zuality cont ™1l and
production .nethods,axaintenr-nce,repair,pmcure:nent of
equipment ,construction designs and energy supply

systea stc.

10.IV.b. Any deficiency in the availability of drawings

and designs means aore aone;s to procure ther frusz it ~— et

sources, This may bring in conflict the two different
technoiogy aad a cechnical arguaent 237 ensue thus

j eopardising and atleast delayin; the project. It is
therefore ugeful if a system i provided Tor the
participation of the transfernr in the review of all
degign work done by the licensee and training of the
licensee's staff. They should be able to achieve from
<now=-how to show-how.

15.1Y.¢c. There may ce anoth-r fora >f tr-nsfer of
technoloysy by delegating nn exsert to lead the setting

gy 4nd coaaissipning i the :lant or a contract frr

tia trangfer oL future i~velonant results or training

‘

5f sncinoers in the licensor'~ ,iiot plant or arsistunce

soviid in th- aanag?2n nt v the licensor.
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2
10. V. a. .utual oolisation for free notification and
+ransfer of improveaents,offer of patentadie izprovenents
4t nct worst than thoce offered to others,lreedom to
suo-iicense after the expiry of agressent aycent the

trade marc,a=sursd suppl;y of spare carts,dcli-ation of
lezal defects until expiry of patent and otis:ation of
cecrecy are a few other provisions to be a2dded wherever
recuired.

11.. Jhen there is conpensation for delays it is9 logicsl
to provide bonus for early or tinely cotplietion of the
aroject. An early eraectiinn neesd not necezsarily aeun

early comsissizning. fnere should be ro "nanus I nothin,
is Sained. Penaltiex shyuld be calculates Ior days,

week: or months. Usually}xﬂgv 8-10.5 6 values of eyuipments.

It could be higher for failure to deliver docunentation

0

as whole project will get delayed wit* ut docunents.
12, The iicensdr will aost prosably want to set a
lizit on overall liasilities. If it is ted high he
aight not be interested in the prmject. I* would be
advantageous to cancel the contract if the delaye

exc eeded the linits of tolerance prescrioed, liability
means the acceptance of £inancinl congequences for

unimplenented 0obdligations causging losa °o the other

party. These ¢ .uld pe /-
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— Losses due %o delay ir izplementation

- 3xtra investaent du2 0 iapeoris ezulpzent

<
supplied and ©Hr 237 reac*in; the peridmnre

suarantse leovals

- Ixpenses due to clzins mzade 2y third parts
for infringeaent or damaze tc 1i

oroperty ¢f third parts.

Unusual long delay should provide for cozpensation
or repudiation of the contract in addition to penalty.
The *hird party liabilit,; should te insured adezuately.
“ho direct and indirect damages should te separit-~d to
avoid litigation.

Now question aris:=s ouce a clalm has aris=n "ow to
realise it. e best way is to open a revolving letter of
credit whenever possible to cover a guarantee. This will
mostly oe for supply of ejuipment and material,

It Zoes without saying that a technology transfer
agreement to become succ essful necessarily te based on
wutual trust,fairplay,i:lpartial,balanced and innovative.
it is not a short term arrangenent limited by tiae und
performance becguse certain obligations continue to exist
for a longtime even' after expiry of the formal agreement.
™us mutual accomodation and understanding of each others
difficulties will make it attractive to bot™ the parties.
Unlessg it is so it will not survive and collapse.
juarant ees are their for reminding the oblisations and
not the ooligations itarlf. The purpose of guarantee is
rot to earn any pecuniary benefit but to help to «eep the
project economically viaole., o it is the spirit of zve
and take which ultimately @makes it® successtul rather than

a binding.






