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Desr Reader,

The Niath Meeting of Head of Technology
ransfer Registries took place im Beijing,
China, from 8-12 October 1984 and was hnosted
by the Techoology Import Export Bureau of the
Ministry of Foreign Economic BRelations and
Trade. This department 1is responsible for
co-ordinating all technology influx iate China
and in that capacity, has been the TIES focal
point over the past years.

I am pleased to report thar cthe meeting
was a great success, and the warw hospitality
of the Chinese hosts will long be remembered.
The timiag of the wmeeting was very opportune
as the country has adopted several measures of
economic reform which bring the issue of
technology transfer to the wmainstream of
policy and acction.

[ should like to refer to the decision of
the Centras]l Committee of the Communist Party
of China on the reform of the economic
structure adopted by the Twelfth Cencral
Committee of the Communist Party of China at
its Third Plenary Session on 20 October 1984,
and [ quote:

"We must mobilize sll positive factors if
ve are to achieve rapid growth in all
fields of production and constructicn and
make our counctry strong and prosperous
and Jur people rich and happy st a fairly
fast pace. Under the guidance of state
policies and planning, the initiacive of
zhe state, the <collective and the
individual should all be encouraged. We
nust work to develop diversified economic
forms and various methods of managemenc.
And wve 3ust actively expand foreign
ecouomic co-operation and ctechnological
exchange on the basis of independence,
self-reliance, equality and autual
henefit, and autusl good faith."

an: "The productive forces including science
and technology in  our times are
Jeveloping ever faster. Alchough
international relations are cowmplex and
ridden with contradictions, international
economic and technologicsl <ties asre,
generally speaking, very close, and
national seclusion  canaot lead to
modernization. Since tne Third ?lensry
Session of the £leventh Cencral
Committee, we have cakan opentng to the
outside world to be our long-terms, basic
state policy, & sctrategic measure for
accelerating socialist modernizacion.
Practice has alresady yielded wmarked
results., Ye wmust concinue to pursue
flexitle policies, reform our coreign

trade structure in line with the
principle of both arousing the enthusiasm

of all quarcters and developing a unified
" spproach in our external dealings. de

will work to expand economic and
techuological exchanges aud co-operation
vith other countries, sctrive for Cthe
success of the special econosic zones and
open coastal cities wmore fully. Using
forerg funds and attracting foreign
businessmen for joint ventures,
co—operative wmanagem:nt or  exclusive
investment in enterprises are also a
necessary and beneficial complement to
China's socialist economy."

This policy was the underlying factor in
the discussions on aational experiences on
cechnology transfer by the Chinese
participants and they were keen to learn
respective experiences from other TIES members.

A principsl concerm of the Chinese
Government was related to information systenms
on technology transfer. A visit was organized
to the computer centre of che Ministry of
Foreign Economic Rclations and Trade, where a
pilot operation on the establishment of &
computerized information system on Ctechnology
transfer contracts vas demonstrated. As pover
tc agprove technology transier contracts is
more and more delegated co provincial
authorities, the need to develop a nacional
information exchange system Dbased on Che
principle of TIES, was recognized. This would
enable the Ministry of Foreign Economic
Relacions and Trade to perfora ics
co-ordinating function and enable provinces,
autonomous municipaslities and cosstal cities
to have reference data on contracCs negotiaCed
in other parts of China.

I would also like o mention that Ihrougn
the courtesy of the Covernment of China we nhag
the opportunity of visiting several cities 1in
China to exchange views on technological
co-operation, foreign investment and choice of
technology with the local authoricias.
Scimulacing informal seminars were held ian
Xisn, Shanghai, Hangzhou and Guangzhou on
these topics. The interest demonstraced gives
reason to believe that chere 1s jreat scope
for orgsnizing crsining sesinars on technology
ascquisition negotiation in order (o acquainc
more people with the basic issues concerned.

G. 5. Goury
Director
Division for Industrisl Studies

Compiled by the Technotlogy Group of UNIDO

P.0. Box 300, A-1400 Vienna, Austria

Not an official document. For information only.,
Opinions expressed in this newsletter do not necessarly reflect the views of UNIDG.




UNIDO activities

TIES MEETING

The Ninth Meeting of Heads of Tecnno—
logy Registries was held in Beijiag, China,

from 38-12 Occober 1984, Present wvere
25 participants from 19 countries and auine
observers. In his opening setatesent the

chairman of cthe wmeeting, Mr. Wang Zhixi said
that the Ministry of Foceign Economic
Relitions and Trade was responsible for the
co-ordination of techaology transfer in China,
sad in chat capacity had established a long
history of co-operation with TIES. With
respect to the TIES achievements, he observed
that good results had been obtained through
this cc—operative scheme and it was hoped that
the co-operation between his department and
TIES could be improved to mutusl benefit.

Mr:. Trina Michelangeli de Rodriguez of
Venezuela, in her capacity as Chairman of che
Eighth Meeting of Heads cf Technology Transfer
Registries, held in Caracas from
17-21 October 1983, commented upon the need
for developing countries o streagthen their
co-operative contacts in order to stimulate
increased trade between themselves. She
coamended the results so far achieved through
TIES, as the informstion obtained had been
very useful in assisting entrepreneurs in the
negotiation of techoology contracts. In
addition to this type of information, she
expressed the hope that TIES may be expanded
to include the exchange of information omn
available technologies within the regions.
She refsrred to che recommendations of che
Caracas meeting of TIES, particularly
stressing those vtelated to training and
compatibility of registry information systems
and again expressed the hope that the Ninth
Meetizg would elaborate on thess important
issues and reach some concrete comclusions to
strengthen TIES furcher.

Mr. G. S. Gouri, Director of the Division
for Industrial Studies of UNIDO, thsnked Che
Governmenc and the aation of the People's
Republic of China for kindly bhosting tche
meering and for the excelleat organizationsl
arrangements. Mr. Gouri described TIES as s
good, practicsl example of mutual co-operation
smong the developing  countries. While
spesking of the favourable rasults so far
achieved through the TIES programse, he
reitersted che wish that the Kinth Meeting say
arrive st concrete recommendations for action
on the key issues to be considered, especially
those on the regionalizetion of TIES
activities and the training programme.

Referring to the regionslization of TIES
sctivities, Mr. Couri commended the efforts
alresdy made in the Asisn and Latin American
regions, and staced that similar efforcs were
to be started soon in the Africsn region. He
expressed the hope that TIES mambers would
continue to extend assistance and training
opportunities o Cthe Africen countries, who
were just nov beginaning to establish
technology transfer registries. On the macrer
of training, r. Gouri expressed che desire
that & long-ters Crsining programse be
developed on specific sspscts of technology
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transfer processes. UNIDO would prepare a
compilation of the variouns training materials
used by UNIDO and other organizations as &
means of enhancing the effectiveness of the
training programmes to be initiaced.

The meeting then discussed current TIES
matters, in particular its organizational
aspects and such issues as training,
compatibility of registry information systems,
monitoring of traasfer of technology
agreements and case studies on contractual
arrangements in food processing and software.
A list of documents related to these items and
the report of the meeting has been included in
this issue under the hesding “Recent
Publications”.

Particular mention is made to CORIS, a
simulaced cowmputerized technology transfer
registry information systea. This model,
prepared by UNIDO im collaboratiom with the
Foreign Trade Data Centre of Poland, created
great interest among Che participants, and
further work in this ares was wvelcomed. The
issue of techoology cransfer payment
evaluation was extensively discussed snd it
was agreed that a thorough review of this
issue would be necessary in order to establish
some sort of guidance for a coumon approach.
An expert group meeting will be held within
six months and several registrars agreed to do
some further research on such issues as
taxation, service fees, Che role of market
size and export orientation, parent/subsidiary
payments, etc.

The meeting closed with an increased
avareness of the value of co-operation among
technology transfer registries and due credit
was given to the Chinese Government for their
generous hospitality and frieandship which
contributed considerably to the success of cthe
meeting.

SECOND MEETING OF HEADS OF NATIONAL TECHNICAL

CO-OPERATION ACENCIES

Following the recommendations of Che
High-Levei Conference on Economic Co-operation
among Developing Countries held in Caracas
from 13 to 19 May 1981, cthe Group of 77, in
co-operation with the Internstionsl Center for
Public Enterprises in Developing Countries

(ICPE) and the Research Center for
Co-operation with Developing Councries
(RCCDC), organized the Second Meeting of Hesds
of Nacional Agencies for Technical

Co-operstion among Developing Countries 1in
Ljubljana from 30 July to 2 August 1984, The
Meeting was attended by delegates from 23
member countries of the Group of 77 as well as
represencatives of intervacional organizacions.

Strengthening of Technical Co~-operation Among
Developing Countries

(a) National Mechanisms:

The Meecing noced with sacisfaction chac
most of the developing countries have taken
effective steps in establishing or designating
nstional focal points for ECDC and TCDC, and
in this connection, noted wich sppreciation
UMDP's imitiative in issuing & coamprehensive
Directory of Focasl Points for TCDC which




includes ianformation on the focal points of
governments, intergovernmental orgsnizations,
and organizations of the United Nationms
development system in four languages (Arabic,
English, French and Spanish). It wvas felc,
however, that the information in the Office of
the Chairwan of the Group of 77 and in the
UNDP's Directory of Focal Points be expanded
to cover relevant decails oa the fuactions and
operating procedures of the focal poincs.
This would facilitate periodical reviev and
possible improvemeat of Cthe functions and
procedures at the national level. It was felt
that s global seminar or a wvorkshop such as
UNDP's successful experience im organizing the
seminar for TCDC focal points of Asia and the
Pacific Region in Nev Delhi in 1982, would be
helpful in exchanging views snd disseminating
experieaces on the establishment and evolution
of the functions of these nstional focal
poincs.

The wmeeting s&lso discussed che project
proposal on the co-ordinstion and excharge of
information, multisectoral informaticn network
(MSIN) and it was envisaged that the pilot
project phase would start with one or wmore
sectors in order to test and summarize data
and information on particularities, problems
and experiences of participating countries in
collecting, processing, transmitting and
disseminsting information in one or the ocher
chosen sector. This would provide 3 base for
furcher  elaboration of the development
scrategy of the MSIN. The meeting expressed
genersl support for the idea of setting up the
Network which would satisfy a large variety of
the developing countries’ needs in the
exchange of information and experience on
TCDC/ECDC wmatters. While on che subject of
information exchange, the Meeting was inforwed
by the representative of UNDP of che progress
in che development of the TCDC Information
Referral System (INRES), and its computerized
Inguiry Service, which initially would incluae
in its data base informarion on the capscities
of 8,000 developing country inscitutions in
the fields of educstion and craiaing;
research and technological development;
consultancy and expert services; scientific
and ctechnical information services; and
bilacerasl and aultilateral project
experiences. The Meeting noted that MSIN
should cowplement sad not duplicate the work
of INRES. UNCTAD's representactive spoke of
their Trade Informstion System (TIS) developed
for South-3outh trasde, which would serve,

inter alia, as a basis for che forthcowing

aegotistions on GSTP (Global System of Trade
Preferences among Deveioping Countries). The
dars collected by TIS on cariff and non-tariff
restrictions are to be processed and analysed
Ln order to assist developing countries in the
preparation of their negotiating positions on
the various elements of the GSTP.  Again,
there will be no duplication betwveen TIS and
MSIN, especially since the member states of
the Group of 77 are derply involved in TIS.
The Meeting suggested that cthe services of
institutions of developing countries be used
in the implementstion of the TIS. The Meeting
was inforwed also by the represencative of ILO
on the L0 information networks which would be
examined Jith the view of re-orienting their
nperstions to weet the needs of South-South
co-operation to be synchronized with the

proposed MSIN. He also mentioned the two
specific informarion systems relevant to TCDC:

- the Management Development Referral
System (MDRS) which provides infor-
matioa on existing or planned manage-
ment development institutions 1in both
developed and developing countries with
regard to Craining capac.ties, pro-
grammes, materials, research and docu-
mentation;

- the Interregional Training and Research
Information System (IRTIS) which i3
being developed by the ILO in co-
operation with regional training and
research centres in Africa (CLADFOl),
Asia and the Pacific (APSDEP), Latin
America and the Caribbean (CINTERFOR)
in collaboration with the International
Centre for Advanced Technical and
Vocational Training im Turin, Italy.
The system provides for collection,
processing, correlation and dissemina-
tion of informstion Lo governments and
iastitutions in developing countries on
training systems, facilities and capa-
cities for TCDC, national legislation
and scandards, training materisls and
televant information.

Another subject on the agenda wvas 1inter-
enterprise co-operation and it was considered
of special importance to sysCematically inte-
grate the inter-enterprise TCDC activities
into the overall efforts of developing coun-
tries to prowote TCDC as ao instrument of
collective self-reliance. The important TCDC
potentials of enterprises in developing
countries remain at present to a great extent
outside the msinstream of organized TCDC
efforts of developing countries. The inter-
enterprise TCDC activities are also to a great
extent undertaken on an ad hoc basis, uctiliz-
ing the instruments and mechanisms which have
been developed in the North-South contexc.

The Meeting underlined the need ¢to
develop a qualitatively new framework and the
necessary guiding principles and instruments
for inter-enterprise TCDC chrough the joint
efforts of developing countries. A framework
anc instruments have to be developed
simultaneously for the direct TCDC asctrivicies
of developing countries’ enterprises in che
fcrm bf guidelines and operative iasCrumen(s
at the wmacro level in che form of
"diiferential” and "preferential” legsl
treatment and other supporting instrumencs and
mechanises oo the national, regional and
internationa' levels, The specific potential
of public enterprises of developing countries
as & channel for enterprise TCDC was
especially sctressed. In this connection, Cthe
representatives of the ICPE asnd Cche RCCDC
announced cheir readiness to provide
professionsl support for the activities 2f the
Group of 77 geared towsrds the proposed action
committee on intar-enterprise co-operation.

Representatives of the following mewber
states of the Croup of 77: Brazil, Indis,
Mexico, Romanis, Thailand, Tunisia, Venezuelas
and Yugoslavia recommended the crestion of an
Action Cosmittee on the basis of the Final
Report of tha Second Meeting of Heads of
Nstional Technical Co-operation Agencies,
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para. J&, to elaborate an operational
aechanism and propose guidelines oa che
intensification of inter—enterprise TCDC, and
on the basie of an offer of ICPE and kCCDC,
provide professional services to the work of
the Action Committeea.

Informal readiness to create an Action
Committee for inter-enterprise TCDC, pending
the decisions of the respective governments
was expressed, and the representatives of UNDP
and UNIDO voiced their support for
action-oriented TCDC activities which may stem
from the deliberations of the proposed Accion
Committee, subject to the availability of
funds.

It was agreei chat cthe preparatory
activities for the formal establishment of the
Action Committee start as soon as possible,
with the ICPE and RCCDC preparing a drafc
outline of the objectives, programmes and
methods of work to be seat to representatives
of the above—mentioned Stares and the Office
of cthe Chairmsn of the Group of 77 in
New York, for circulation among other member
States of the Group of 77 in order to
facilitate decisions and speed up the formal
establishment of the Action Committee.

At the same time, professional
preparatory work will be undercaken by ICPE
and RCCDC im co-operation with the experts of
the interested member countries ium order to
convene an Expert Group Meeting on inter—
enterprise TCDC, either at the end of this
year or at the beginning of 1985.

The interim contact point in Ljubljana
will be:

ICPE, telex No. 31400 YU ICPE,
Att. Mr. Rasco Macus or
RCCDC, telex No. 32139 YCS,
Act. Dr, Boris Cizelj

HMONITORING TECHNOLOGY TRANSFER AGREEMENTS:
PHILIPPINE EXPERIENCE

The creation of the Technology Transfer
Board on 11 June 1978 established a regulatory
mechsnism  which screens, evaluates aad
registers technology transfer agreements 1n
order to ensure that techoology is acquired
under fsir and equitsble terms. The setting
of clearcut rules and regulations, however,
has been viewed as only an initial scep Zo
make technology transfer really an effective
instrument in the technological transformation
of the country.

With rhe increase in the oumber of
agreements submitted for registration and
subsequent renevsl, expansion and
diversification of the agency's role have
become necessary. Morenver, ascertaining that
the technology purchases wcet the immediate
and long-terw development goals which imclude
evaluating the effec”s of the execution of the
approved asgreesents have been incegracted into
the existing concept of technology Ctransfer
regulacion. lmportance is likewise attached
to this emerging issue io view of the foreseen
need of the TIY o reassess its own
performance in the elfective msnagement of
technology transfer in the councry.
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It is within this broad coatext that the
monitoring function of the TIB has bdeen
established and incorporated into the overall
strategy for technology traansier regulation.
Rule VI, Section 3 of the TIB Rules and
Regulations provides that "the Board shall
monitor compliance with the conditions for
registration cf technology traasfer
arrangements. For this purpose, it may enter
into arrangements with appropriate goverament
offices which have supervision over the
techoology recipient to avoid duplication of
vork and for a wore effective supervisioa of
the applicant firm". Thus, the objectives of
sonitoring have been clearly translaced in its
Rules and Regulatioans, which provide the legal
framework for technology transfer regulation
in the Philippines. The integration of chis
function ia its legal fr k is d d
necessary in order for the Bosrd to perform
its function wore effectively.

The TTB has also incorporated, as part of
the general terms and couditions for
regiscration, the submissiom of anoual
progress reports to achieve its objective of
effective monitoring. In“ormation derived
from the annual reports include the following:

(1) economic data based on accual
operations of the firm related to the licensed
product(s)/activity;

(2) report om the benefits derived by
the recipient company from the specific
technology transf-r including new developments
and improvemen:s availed <f under the
Agreesent;

(3) programme of activities which
inciudes a report of services being rendered
or to be rendered for recipieant compsnies with
alien employees discharging techaical or
advisory functions and s programme of training
Filipino understudies in said function.;

(4) report on the implementstion of the
above training programme or trsining
programmss offered by the supplier ia its
iadustrial units for the recipiant's personnel;

(5) steps taken by the recipieat rompany
to establish research and development
facilities to eaasble the absorption of
technology;

(6) report on steps taken in the
adaptatioa of technology with respect to raw
materials, wmodernization of equipmeat and
implements in the specification of the end
prnduct; and

(7) report on the complisnce of the
specific terms and condi”ions, if any.

The reporting requirement has therefore
allowed the TT3 o monitor the progress of the
projects undercaken under spproved  and
registered agreemants. Projects which have
been deferred by the parties to soms Cime in
the future are brought to the atteation of the
Board. It has likevise been able to segregate
projects whose operations have Cemporsrily
ceassed from those which have been ongoing.
Information collected from these periodic
reports and checked ~»_sianst pre-registratioan
terms snd conditions provides valuable inpucs




for en ia-depth analysis oo the implementatica
2f registered technology transfer agreements.
The performance of the agreemeat can therefore
be appraised cthrough a comparison with the
pre-agreement situacion, includicg cthe
compiisance with expectations from the transfer
3f cechnology. Inforwmation available on the
implenentation of the previous sgreements also
prov:ides support in the evaluation of renewed
soncracts and may play a possible decisive
roie for the approvai of the renewal.

while the submission of annual progress
reports is a rtequiremeat for all agreements
registered with the TIB, a system for
anaiyring the effects of technology transfer
on all the registered projects as well as on
the var:ous sectors of the economy 1is scill
Yeing developed as s loug-ters objective to
complement cthe ongoing cowputerizstion of clte
itnformation system. Heace, cthe TITB  hus
identified agreements to be closely monitored
“hica include those with specific condirions
tmposed by the Board especially cthose
concerning Cechnology absorption, utilizacion
9f iocal inputs and those whose applicaticas
dre submitted ¢to the TIB for reneval.
furthermore, coatracts which include the
projected sw'unt of royalty payment, linkages
with asjor industrial projects, and sectoral
relevance are close’v monitored.

[n the monitoring of the implementacion
of registered projects, informatioa collected
rom  the recipient eanterprise may a0t be
adequate to fulfil TTB's reguirements for the
evaluation of conctracts. Field visits to the
recipienc’'s plant are often necessary to
compiete the information required for proper
monitoring. This would encsil conducting
intervievs vith the technicsl personnel oa ihe
geaeral assessment of the technolaogical
effects of the contract especislly with regard
to the dagres of the absorption of technology
and its coatribution to th~ upgrading of the
Cechnological level of the recipient firm.
Effects of imported technology on ancillary
industries and/or services are also taken into
account since ‘hese spillover effects are
usually related to cthe improvemeat of cthe
overall technologicsl level of wmanufacturing.
The plant visit by the TIB cechanical scaff
provides valuable information which may not be
availatle from the reports subamitted by the
firm and supplements the anslysis required for
proper moritoring.

Another important measure (o easure Che
effective monitoring of technology ctransfer
sgreements is che design of an efficient
information system. Recognizing the need to
sssure the evailability and gqualitcy of
informacion, & systes has been developed to
store, process snd disseminate informstion for
the smooth operstion of the TTB. Since
monitoring is viewed as an extension of che
registration and approval procedures,
processing of information between chese
incerrelaced functions have to couplesent esch
other. As such, accurste monitoring reports
msy be genersted frow updsted and accurate
dats eources of the registry ioformstinn
sysCes.

In view of cthe lerge volume of work
iovolved in the haendling of dacs for
monitoring on & per project and industry

basis, computerization of the current
tnformation system is being undertaken. The
computer bdased information system, which shall
be capable of providiag information and crends
on an industry basis, is envisaged to analyze
technology transfer trends in the country. In
addition to facilictacing an othervise
complicated and labour—intensive process,
computerization allows link—ups with other
jovernment agencies involved in the
supervision of techaology tr:uster as well as
possible information exchange from other
reyistries or other daca vanks for
international comparison.

Results of monitoring

As of 1983, out of a total of %09 TTB
registered firms, 374, or 91 per renc,
actuslly ioplemenced the respective projects
stipulsated in the technology transter
agreemencs. Non-implementat:ion of tne
agreements were attributed to deferments 1a
the project sctart-up schedule or the permanenc
or cemporary cessation of the projecc.

Generally, the monictoring activity
undertaken by the TIB was confined to those
agreements for which specific conditions hnave
been set by the Board. The review conducted
by the staff monitoring the resulcs reveals
that most of the conditions set by the Bosrd
pertaining <t the extent of techaology
abscrption Jafter five (5) years, uiilized
local inputs and the amount of technology
payments had veen complied with by the firws.

In the case of an international fastfood
chain, the obligations presented by che
parties prior to registration were subject to
3 review of the continced availability of che
previously approved rate. A cowparison with
the pre-agreement situation indicates that the
parties fulfilled most of the obligations they
were committed to upon registration with the
TTB. Support to local potato growers and s
fish processor were rendered by the technology
supplier in the form of providing superior
quslity seeds and experts to transfer more
effective Cechniques to increase production.
With wost of rthe sub-sectors in che
agriculture industry and local equipsent
suppliers in the “take-off stage” after
receiving a wide rsage of technica! sssistance
to update local techaiques in food production
and equipment design, continued availsdilicty
of che previously approved rate has been
recommended .

Moreover, claims with regard to
innovation in the technology have ¢t¢. be
validated, as in the case of s semi-conductor
manufacturing company. Other factors such as
the actual generation of substantisl foreign
exchange esrniangs from the export of licensed
products are also takea into consideration in
the reviev of the agreemenc.

Concrete efforts pursued by the parcies
to fulfil obligstions are also recogaized by
the Board, as in the case of a cable wire
company. Thus, in instances wvhere
difficulties in securing imported rav
nmaterials sre expsrianced but commencement of
the project operstion have been ensured,
flexibility is exercised by the Board.
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The Board likevise solicits the
co—wperatioa of other government agencies 1in
special cases such as those vhere transfer
pricing may have taken place. By doing so, &
more effective supervision of the registered
firm is ensured and a w®more appropriate
decisiou may be readered.

Coanclusion

The integration of the monitering
function by che Technology Transfer Board in
its technology policies may be considered as
the wmost effective approach to attain the
goals associated with the technology tranefer
regulations. It is only in the supervision of
the implemeatation of approved technology
transfer agreecents and cthe subsequent
evaluation of the long— and short-terw effects
of technology transfer that the regulations of
ke technology transfer process can be ctruly
aeaningful.

Presently, the wonitoring functiom is
still at its early stages and the possibilicy
of wesknesses ia the system exists. Hence,
the TTB is continuously reviewing the system
with the view of transforming it into a wmore
viable aud responsive vehicle for
technological change.

Redgistry news

COUNTRY PROFILE -~ MALAYSIA

Legislacion

A. Foreign investments

(1) Lavs and cegulations in force

Industrial Co-ordination Act, 1975
las ameunded) °

Investment Incentives Acc, 1968 (as
amenzes)

(2) Regisiration

All 1investment in the manufacturing
sector, both foreign asnd local, have to
apply for a manufacturing licence if chey
fall within che scope of the Industrizl
Co-ordination Act, 1975,

(3) Scope

Projects with shareholders’ funds
less than. 250,000 Ringgit and less than
twventy-five full-time employees are
exempted from the provisions of the
Industrial Co-ordination Acc, 1975 (as
asended) under Section Il of the said Act.

Information on the legislative frsmework re~
tited to technology transfer without repro-
iucing the full cext of chis legislacion.
41th Jhis informstion it should be ;ossible
t> interpret the Jacs on technology sransfer
trends.

Industrial property

(1) Lavs and regulations in force

(a) Peninsular Malaysia

(1) Registration of United Kingdom
Fateats Act, 1951 (revised
1978)

(ii) Patents (Rights of Government)
Act, 1967

(ii1) Trade Marks Act, 1976

(b) Sabah
(i) Registration of United Kingdom
Pacents Ordinance of Sabah,
1937 (amended in 1956)
(ii) Trade Marks Act, 1976
(c) Saravak
(1) Registraction of United Kingdom
Patents Ordinance of Sarawsk,
1927
(ii) Trade Marks Act, 1976

(d) Trade Marks Act, 1976

This Act came into force on
1 September 1983 and replaces cthe Trade
Marks Ordinsnce, 1950; Trade Marks
Ordinance of Sabah and Trsde Marks
Ordinance of Saravak and serves to
centralize the registririon of Trade
Marks in Kuala Lumpur.

(e) Patencts Acer, 1983

This act wvas given Royal Assent on
28 November 1983 and expected to be
enforced by the end of 1984. This Act
will serve to make better provisions in
the law relating to patents and for ocher
matters connected therewith. I is
envisaged that this new Patents Act will
replace the Registration of Uniced
Kingdom Patents Act, 1951, the Patents
Ordinance of Ssrswak, the Registration of
United Kingdom Patents Ordinsace of Sabah
and the Patents (Rights of Government)
Act, 1967 which will be repealrd.

(2) Scope

The previous separate Trade Marks
Ordinances provide for the registracion
of Trade Marks and control of its use
therenf in the respective aress of
jurisdiction. However, with the coming
into force of the Trade Marks Act, 1976,
all the separate Ordinsoces will be
repealed and there will only be s single
legislacion pertsiniag to the
registracion of trade marks for the whole
of Malaysia. Presently the Registracion
of United Kingdom Patents Act and :iCs
Counterparts in Ssbah asod Ssrawek only
provides for the registration of lecters
patent granted ian. the Uaited Kingdom.
However, ail these will be repealed and
replaced by the newv Patents Acc, 1983
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wnich is expected to !¢ enforced by the
end of the year.

(3) Regulation

All wanufacturing projects licenced
by the Mioistry of Trade and Industry
should obcain prior written approval of
the Ministry before entering into any
agreement involving foreign partoers.

(4) Scope 1/

Technology Ctransfer agreements cover
licence rights over specific processes,
formulae, or wanufacturing technology
(patented or unpatented) ; other
knovledge for setting up & plant; and
provision of various forms of technical
assistance and supporting services.

(5) Restrictive practices 2/

Provisions which restrict the
markets of the Mslaysian licensce
unfairly are not eancouraged. So are
tie-in purchase arrangements which compel
the Malaysian licensee to only purchase
components and rav wmaterials from the
licensor at prices fixed uailaterally by
the licensor. Restrictions on continued
use of the technology traunsferred afrer
teruinstion of the agreement are also not
alloved. In general, any provisions
which  unfairly restrict the local
licensee are not encouraged.

(6) Remuneration 3/

Psyment for techmology can be in the
form of a "fixed lump sum fee" or a
"running royalty” or a combination of
lump sum fee and running roysity for a
specified period of ctime. Rate of
royslty is aormally imported in relation
to the level of cechaology and che
principsl elements of ctrsasfer. A rate
of between 1-5 per cent of net sales can
be considered.

(7) Taxation 4/

A 15 per cent withholding ctax is
levied on paymants of royalties,
technical sand management fees, etc. made
to foreign suppliers of technology.
Where there is s double ctaxation
agreement exemption csa be obtsined.

17 Refleccs the scope of the Registracion

with regard to type of agreesent snd sactors
(IsIC).

2/ Clauses which are not allowed to
appear in contracte by law or regulacion.

3/ Technology payments restrictions by
law or regulstion.

4/  Taxstion policies on technology
transfer paymente.

Insticutional arrang LS

A. Competent Approval Auchority

Technology Transfer Unit,
Industries Division,

Ministry of Trade sad Industry,
Block 10, Tch Floor,

Jalan Duta,

Kuala Lumpur

(Mr. Saharudin Mohd Toha)

B. Office scaffing

Head of Unit: Piincipal Assistant
Director

Officers {Evaluation): 2 Assistant
Direccors

C. Co-zctcnce

All  agreements after evaluation and
recomsendstions are presented for approval to
the Licensing Officer iSecretsry General of
the Ministry of Trade and Industry).

D. Co-ordination

The Ministry co-ordinates clos:ly ics
work with the Malaysian Iadustrial Development
Auchority (MIDA) which is a statutory wody
under the Ministry.

E. Evaluscion 3/

Appraisal <i'! cake into account che
position of the licensee vis-k-vis the
licensor, the nactional interest, the level of
payments vis-d-vis the level of cechaology-
Royalty can be paid ia runcing royalties,
fixed lump sum fee, or a combination of chese
two, not exceeding a 5 per cent on net sales.
Net sales is defined as gross sales wminus
sales discounts, returns, Ctraasport coscs
(including freight), insurance, duties and
taxes. Duration of agreement is normally
approved for five years.

FOREICN INVESTMENT .AMD INNOVATION IN PORTUCAL

The following is extrscted from a paper
prepared by Mr. Victor Corado Siwes, Deputy
Direcror of che Studies Department of che
Portuguese Foreign Investment I[nscitute, and
presented at the Workshop on Innovation Based
on Technology held at PSvos do Varziam from 17
to 19 Occober 1984. Copies of cthe complute
text of the psper may be obtasined by wricing
directly to NMr. Simoes at the Foreign
Investment Institute, Lisbon, Porcrugal.

27 ﬂlj-ot evalustion criteria should

include internsl guidelines tor royalty rates
(+ definition), forms of payment preferred,
restrictive practices other than coversd by
law/regulacions, etz.




L. Iatroduction

The aim of this paper is to sketch a3
broad picture of the influence of direct
foreign investmeat (DFI) over innovation and
technological development of the Portuguese
wanufacturing industry and to point out some
key issues on this matter.

While overall measures for strengthening
innovation and upgrading the technological
level of domestic companies wmay induce foreiga
affiliates to estatlish wore sophisticated and
skill intensive wanufacturing units, the
"behavioural™ questions raised by foreign
“‘rms in the context of innovation policies
are to a large extent different from those
placed by domestic companies. The critical
1ssues associated with foreign affiliates are
neither the generation, availabilicy,
development nor acquisition of technologies
(since wost of them are found somewhere inside
the ccrporation network), nor the managerial
attitudes tovards innovation. From a
semi-industrialized country’s viewpoint such
as Portugal, they tend rather to be on the
urgrading of locsl wmanufacturing activities
and technological diffusion.

It is therefore argued that one should

not expect a foreign investment-led
industria'ization to induce a  coherent
technological development. But it is

considered that DFI could play a very positive

role in fostering technological efficiency and

developmenr, if it is to act as a complement

of local production factors and as a prompter

of Jomestic entrepreneurship.

2. Techiological features of foreign direct
investment in Portugal

2.1. Foreign penetration and
technological intensity

Civen both the characreristics of the
. and those of international invesctwment,
~aot surprising chat the penetracion of

t..e14n f:-as in Portugal is clearly higher in

ot

tecancl.g. .nrtensive industries. Ucilizing
daca for . B a strong correlacion was founc
(*y,718) haturea techrological intensity

(neasured 5y ' : ratic R&D expendituresssales
sor the United 3taces; and foreignm penetration
wn Portuguese aanufacturing industries
(seasured by the racio sales of foreign
affiliates im each induscry/toral sales 1in
each industry). (1) A similar conclusion was
obtained when utilizing a classification !
nigh, medium and low researcnh intensive
industries: foreign penetration in fae first
reached 5.2 per cent against as avirazr of
19.6 per cent for all manufactuting. (2)

This potcern scill  holds when the
analysis is restricted to large firums. In
fact, a study carried out for cthe top-200
wmanufacturing firms ia Portugil shows Che
existence of & rvelationship becwveen foreign
holdings and ctechnological inteasity, with &
high level of statistical significance. (3)

Howaver, Cthese anslyses sre a little bic
aisleading since foreign affilistes’
accivities in some high ctechnology sectors
consist, to sose extent, of assembling,
requiring low skilles work, It should be
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pointed out as well that in some foreign firus
oriented towards the domestic market, one can
scill find outdated technologies aad
products. These sre economically profitable
due to the weak purchasing power, the low
performance requirements of domestic
customers, the small market aod the low wages.

2.2. Local R&D activities

Research activities undertakea ia
Portugal by foreign affiliates are of samall
importance: in 1980 they amounted to about
227 sillion escudos; metal products,
machinery and transport equipment industries
accounting for 70 per «cent of cotal
expeaditures. (4)

In contrast, technology pay ts abroad
are significant, reaching 4,306 wmillion
escudos in 1983 (86 per cent of these vere
directed to affiliates). In 1978 about
35 per ceat of the foreign affiliaces’
production vas made under licence (46 per cenmc
for foreign majority-owmed firms), wvhile the
correspondiag index for domestic companies was
only 3.5 per cent. However, since most of the
flows are intra-firm, the corresponding
amounts do not trsnslate the real value of
cthe know-how involved; instesad these
payments sre chiefly determined by tax
reasons. (5)

Dat2 presented in table 1 enables a
comparison of the ratio R&D expenditures/
technology payments for domescic and
forzign-owvned firms. It is interesting ¢to
rezark that the index for foreign firms is
caly one-fifth of chat for domestic ones. in
all manufacturing sectors (except paper) the
latter have higher racios chan the former.
This patterns iy mainly influenced Dby the
strong licensing paywents propecsiCy of
foreign affiliates and =not by a Dbercer
behaviour of domestic cowpanies oo what
concerns the numerator.

In fact, table 2 shows cthat the research
efforts (defined as R&D expenditures/output)
of foreign-owne¢ firms is higher, reaching
1.3 per cent asgainst 0.9 per ceat for domestic
tirms. It should be pointed out chst Cchis
feature is not common to all sectors: in che
chemical, non-metallic minerals and
metallurgical sectors, domestic firms Ddehave
becter than their foreign-owned compeIilors.
In our opinion, hovever, the low level ot
boch indices 1s wore relevant than “he
Jdifference itself. Resesrch effort in outn
types of firms is extremely weak, mainly for
Jomestic firms wnich have no other "incernal”
sources of technology, unlike foreign
affiliaces.

2,3. Iantroduction of new technmologies and
technological diffusion

Unlike other countries cthere are no
studies on the spill-over effects and verticsl
linkages of foreign—owned firas in
Portugal. (6) Therefore the comments
presented below stem smainly from experience
and personsl contacts than from & systemsCic
empirical research.

Ic seems undeaiable thac foreign
investaent was responsible for introducing a
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Tuble 1: R&D Activities (1980)

Table 2: R&D Activities (1980)

for Scientific and Technological Research (Junta Nacional de
Investigagio Cientffica e Tecnolégica), on data published by the
Foreign lavestment Institute and on Estatf{sticas Industriais
(1980) .
Notes:

Notes: 1/ It vas assumed cthat the shares of Jdowestic and foreign firms

in manufacturing outputs 1n 1980 were identical tc those
estimated for sales in 1978,

Technology payments are referred to 1981, since a one-year
gap betveen sales and the payment of royalties was assumed,
Technology payments stem from long-term agresments (licenaing,
routine technical sssistance and franchising contracts).

1
~

R&D expenditures 1/ Mgt_nd%_c_l
technology payments 2/ output 1
Domestic Foreign Domestic Foreign

firas affiliates Total firms affiliates Total

Food induscry 0.32 0.0a 0.09 Food industry 0.17 0.40 0,20

Textiles, apparel & footwear 0.43 0.05 0.25 Textiles, apparel & footwear 0.17 1.15 1.17

Wood and cork 1.24 - :.03 Wood and cork 0,06 - 0.05

Paper and printing 0.01 0.08 0.05 Paper aund printing 0.02 0.56 0.16

Chemicals 0.44 0.05 . 0.23 Chemicals 1.88 1.04 1.71

Non-wetallic minerals 0.49 - 0.38 Non-wmetallic minerals 0,64 0.01 0.57

Metallurgy 0.30 0.03 0.17 Metallurgy 1.05 0.39 0.90
Metal products, machinary and Metal products, machinevy and

transport squipmsant 0.96 0.21 0.36 transport squipment 1.81 1.64 2.13

Other manufacturing - 0.02 0.02 Other manufacturing - 1.67 0.33

Manufacturing 0.47 0.10 0.24 Manufacturing 0.85 1.29 0.94

Source: Own calculations based on data provided by the National Council Source: Own calculations based on data provided by the Nacional Council for

Scientific and Technological Ressarch (Junts Nacional de
Investigagao Ciantf{fica e Tecnolégica), on data published by the
Foreign Llnvestment Institute and on Estacfsticas Industriais (1980),

1/ Tt was assumed chat the shares of domestic and foreign firms in
mauufacturing outputs in 1980 wers identical to those estimated
tor sales in 1978,




large aumber of new prnducts to the Portuguese
scene, which msctch a growing inCernal demand
and also stisulate it. Similarly, aew
processes and manufacturing and mansgement
mecthods vere introduced to rationalize
production and to cut down costs. The case of
the iatroduction of & new variety of pastries
vith a longer shelf life im the Portuguese
market by a small foreign firm, as presented
in  a receat publication omn industrial
innovation, (7) is just one among aumerous
possible examples.

A large part of "dependear ianovation™ in
the Portuguese economy is 1in fact due to
foreign investment. In many instances this
had a positive effect, aot omnly from Cche
consumer’s vi wpoint, but also in fostering
the innovation in Portuguese firms to cope
with the onev market conditions due to the
foreign-led innovation.

On che other hand it should be rvecalled
that the “truncated"” wanufacturing process
tharacterizes foreign investment in several
sectors. To profit from low wages and special
tax and cariff provisions, wanufacturing
activities located in Portugal are labour
intensive, requiring low skille, and are
highly depeadent on ioputs supplied by other
affiliaces. The output itself does not
constitute a final product, but is usually 3
part of &  component to be assembled
somewhere. This clesrly reduces the linkages
with local environment as well as the possible
spin-offs due to the departure of engineers
and skilled workers.

This raises the question of the diffusion
of ianovations (and technology in general)
betveen the foreign affiliate and cheir
domestic couterparts. Knowledge being one of
the cricical elements in wultinational
strategies, it is obvious that its circulation
is highly “internalized" and scrongly
controlled, in order to avoid its flow outside
the firm. Therefore most of the diffusion
takes place indirectly, due to the departure
of skilled personnel, to vertical linkages
(aamely subcontraction) or to competitive
pressure over domestic firms.

These are some good examples of outflow
2f former wmultinstional firms' employees to
1oin Portuguese firms in key positions or to
ireate their own companies; a number of
cases, from pharmsceuticals to electronics may
e recalled. It is common to hear Chese
people praising the positive influeoce chat
ssnsgemeant Cechniques used in foreign groups
had on their own success as msnagers of
dosestic firms, or stressing the importance of
production know-how scquired chere.

Concerning vertical linkages Cthey exist
of course, but they leave much Co be desired.
In facr che average imports/purchases ratio
for toreign maaufacturing sffilisces looks too
high, slightly exceeding 50 per ceat in 1981;
this figure is, however, probably inflated by
the high import propensity of eome firms with
simultaneous wsnufacturing and commercial
activicies. Furthermore, according to &
research conducted for 167 firms, it seems
that vertical linkages did not setreagthen in
recent years (between 1978 and 1981). (8)
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Case sctudy

With an aim at sharing experience on
transfer of technology issues, ve publish in
this issue a case study corresponding to an
sgreement evaluated by s registry. For
reasons of confidentialicy, the situstion is
described without disclosure of data chat
sight ideatify the parties ianvolved.

The readers sre invited to comment on
this case and to provide contributions on
their own experiences for the benefit of all
TIES members.

The present case is as follows:

"The agrasment between a foreign company
snd ite sffiliate in the couatry existed since
1971 snd stipuleted a duration of 10 yeasrs,
subjected o renewals for further eqve!
periods.




According to its wording, the object of
the agreewent was the license to use secret
knov-how, patents and trade marks, ss wvell as
the transmission of improvesents, providing
technical assistance, personnel trainiog, etc.

The compensation was established as s
toyalty of 5 per cent on the volume of sales,
representing about half a million dollars of
remittances per year.

Due to * recent legislation oo transfer
2f technolo,; introduced in the country, the
agreement was 3submitted to the registry in
1978 for evaluation, as s result of which ir
was found that the activities of the domestic
atfiliate were wainly of a commercisl nature,
and a reduction of the royalties to a level
not higher tham 2 per ceat on the net sales
vas proposed to the parties.

The company showed a totally negative
reaction and argued that:

- The position of the registry was

arbitrary and prepotent and could
result in the cancellation of the
company's operatons in the councry;

-~ The contractual products had a new and
sausual character and are coantributing
to increasing productivity, safecy and
industrisl development of the country;

- The value -of the services rendered by
the mother compsny exceed by far cthe
5 per cent royalties;

- The renewal of che agreement is
indispensable vithin the same
conditions and with the corresponding
Senefits for the domestic company and
for the country.

In view of the above argumentation the
registry requested the following detailed
information:

- Description of the company’'s activity
in che country;

- Evolucion of sales snd imports;

- Lisc of the wmost important zoncractual
products;

- Impact of cthe cowpany's activity in
other sectors;

- Description of all trsining actions and
technical assistance provided by the
sother company.

The answvers received ani further
invescigstion permitted the conclusion that,
in fact the company's sctivity is related to
medium/high cechaology products, but the
asffiliate has only commerciasl activicies,
acting as s trade agency wnich isports the
products as s package ready to be distributed
to the market.

Therefore, the agreement is inconsistent
vhen describing ics subject as & licence to
use know-how, patents snd crade marks.

Furthermore, it was found chaet all the
company's products had several substitutes on

the market and no similar agreement existed,
snd ncither had any such request been
submicted to the registry by the competitors.

It was also found chat a rtoyalty of
S per cent on the domestic sales represent
14 per cent of the FOB price of the products
and che obvious conclusion was chat the
company had beer enjoying a privileged fiscal
situation and an unfair competitive advantage.

Ultimately the company tried to
demonstrate that it was receiving <onstant
visits and assistance from foreign experts for
the benefit of the domestic customers.

The mouitoring of such actions led to the
coanclusion that:

— A part of the visits had no rcelagion
with cechnical assistance, neither did
such visits justify any payments;

- Accepting that some visits were useful
to the arffiliate's activicties, che
corresponding payment, according to
normal rates, shculd not be higher cthan
1 per cent on the net sales.

The evalution of the situacion in
relation to the payments was as follows:

- In a very flexible actitude, the
agreement was registered in 1978 with
the prevailing 5 per ceant royalty uatil
1981 in order to complete the
established duration of 10 years, but
vich a clear indication thac such a
level of payments would not e
permicted im che future. in che
request for renewsl the company
presented an entirely aew form of
agreement, in an attempt o keep che
paymeats as in the past;

- While negotiations were proceeding aud
for a period of some months, a royalty
of 2.5 per cent was accepted;

-~ Thea, as a result of a cthorough
analysis of the monitoring data a finsl
decision was taken establishing the
payments st 2 smaximus of 1 per cent of
the net sales.

) Later on, the tax authorities refused to
accept che deductibility of such paywments,
which are now accounted as a profit for fiscal
purposes.”

Technology acquisition

CASE-STUDIES N THE ACQUISITION OF TECHNOLOCY,
VOl.II - DTTB No. 13

This volume focuses on the difficuities
encountered by a developing country while
acquiring technology for & product or process
in which ic has no prior experience, and
especially while searching for & suitable
technology snd collaborator and negotiating an
agreement. It contains three decailed
case-studies of transfer and absorption of
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technotogy i1n Indis, and may be considered a
companion to volume [ i1a that it contains a
<hapter analysing not only chese three
case-studies but also the case-studies of two
other Indian enterprises described in che
eariier valume.

One of the three companies studied is
dindustan Machine Tools Ltd. (HMT)}, which is
1a the publiz sector. The inicial
collaboration agreement was arranged by the
Govermment 3¢ India even before the plant
existed. The experiences of HMT have beea
somewnat varied, since a complex technology is
involved, but the company has successfully met
1Is i1mport-substitution objective and has
é¢iversified with considersble success 1iato
areas outs:ide ics principsl industrial
activity, uvhich is the making of machine tools.

The octher two companies are Jyoti Limaited
anc Eicher Tractors India Limited, both of
whicn ar= in the pcivate sector. They differ
from HMT in aany ways. Both illustrate che
isportance of entrepreneurship ia imporCing
technology and asiimiiating it in spite of the
naraships faces dy enterprises in a developing
sountry. Jyoti Limited is a good example of a
company in & developing councry that has
2nzered into collaboraticon agreements with
toreign companies on a highly selective basis
ané has completely assimilated Cthe imported
tecnnology during the peried 2f csllaboratise
chrough indigenous research and development
(R and D). The case-study on Eicher Tractors
ind:ia Limited shows how a trading concern can
transform itself into a wsanufacturing concern
and, while doing so, find a good balance
between traditional and modern manufacturing
technology in the face of a shortage of
capitsl and introduce a product obsolete in
the country of origin but appropriate for the
technology-starved rural environment of India.

The anslysis of the five case-studies
provides a comparison of their experiences in
the acquisition ot technology, the
assimilation and adoption of foreign
technology and the tol. of R and D. The
conclusion is reached that the traansfer of
complex technology to & newv environment
creates problems that often defy theoretical
solutions. Hence, the compeny acquiring the
technology wust either find a solutioan through
trial and error, costly in terms of time and
money, or obtain help from the experienced
foreign collaborator, which means continued
technical dependence on the collaboraior. The
scceptance Cests in agreements should be so
specified that they are carried out not at the
collaboracor's plant  bur iz the onew
environment and possibly with locsal raw
saterisls.

The major indices of technology
sssimilstion by an industry in a devsloping
country will be its success inm import
substitution, export performsnce sand degres of
horizoncal and reverse transfer of
technology. Constreints srise not only from
technological problems, but also from the
small volume of production usually encountered
in developing countries. The ability tco
manufacture a complex product im aa industry
in & developing country, based on the design
and manufscturing Kknow-how supplied on s
turnkey bssis by s foreign collaborator, may
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help to achieve the aobjective of import
substiturion, but oeed not always signify that
technology absorption has taken place and that
the country is seif-reliant ian the technology
concerned. The assimilation of ctechnology is
a multi-iayered process; unless emphasis is
placed on basic and applied R and D, che
industry in che developing country will find
itself peeling off the layers and discovering
more areas ian which dependence on the
collabarator 1s necessary.

SRAZILIAN TECHNOLOGY 1IMPCRIS: SCME  (OMMENTS
ON THE FOOD PRODUCTS SECTOR

Payments for techmology imports 1ia the
food products sector represent 4 very saall
part (0.7« per cent) or the total
technological payments made by Siezi: dwting
the period 1965 cte 1933. By industrial secter
and remittances, this activity holds tke
2ighth posiztion  after tron  and sceel,
mectallurgy, Ccracsport  eqQuipment (busicaily
automobiles), chemical, mechaaical, electrical
and electromic, non-metallic winerals and
rubber.

Data and methodology

Data wvere ob-ained at [NPL based on the
effective remittances between 1965 and 1980.
Iz 3kzuld be noted, however, cthat before
Jaguary 1972, cthe Central Bank had the
responsibility for screeaning and approving
foreign technology agreements and from this
date onwards INPI scerced to scrutinize these
agreements.

The currency of the agreements is usualiy
the same as chat of the technology supplier,
using the market exchange rates (yearly rates)
published by the IMF for coaversion into US
dollars.

Due to the influence of inflation during
the period 1980, constant prices were takeu as
s basis for comparison. The information is
presented according to the year of the
Brazilian Govermment's approval of the
agreement .

Annual paywments

The annusl paymeats for technological
imports by the fooa products sector do "ot
follow a regular pattern. The five years from
1968 to 1971 were respoasible for more than
46 per cent of remittanze over the whole
period from 1965 to 1980, while the following
five years had the lowest remittances with a
little more than 13 per cent of che total (see
table I).

The figures point to the possible effect
of INPL intervention which drastically
decressed remittances in earliar years.
However, Che last three years also suggest the

possibility of further increases in
remittances (ses cable II).
The concentration

The food products sactor, although

representing a emsll parc of the industrisl
spectrum, shows similer chsrscteristics to the
other sectors.
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Fiist, there is a heavy concentration of
sayments on a small number of agreements;
secand, tiere is a predominance of a few
w@porters of techomology; and third, the onus
3% the burden of Brazilian remittances rescs
on the subsidiaries of foreign techuology
suppliers.

These chu’nc:eriitics are Jommon LS Che
BOST important industriai activiiies,
2speciadly vhere some ilarge
invesiments exisC.

foreign

’

in additiom to the above, it 1s important
25 note the dominance of know—how agreements.

Coancentration per agreement

Onlv 20 agreements are responsible £or
almos: 80 per cent of the total remittance
in fcod products, while cthere are ac leasc
two nundred agreements approved oy the
Braz:iian Government during the period 1903
to 1530. There is also a strong concentration
withiin. the group of che 20 most important
direements, as can be perceived from tsble [I.

The 20 largest agreemencs can be analyzed

by the equity relationships between the
companies involved: 11 are parent-
subsidiary; four are Brazilian-controlled
wiiso tne  minority partaer (less than

50 per :zent of the shares); four are between
non-reiated cowpsnies and the last s an
unidentified relationship (see table I[}.

Taking the oaumber of agreements as a
reference, the major country licensing to

Brazil Ls the United States with nine
agreements, followed by Switzerland with five
agreements, France with four agreements and
the Federal Republic of Germany with onlv two
(see table II).

Concentration per licensee company

The phenomenoec of econowmic concentration
can also be seer from the remitrances of the
licensee's companies to their various
suppliers of ctechnology. The cowmpanies are
identified according to -he nationality of
their share controliing foreign partner or oy
tne country of origin of the pareat company
{see table I1Il).

The cten largest licensees hold almost
5l per cent of tne cotal remittances for the
f50d products sector. The major licensee, a
Swiss subsidiary, alone paid more than nal:f of
the cecnnologicai payments for foreign
rechnology (see tabie [1I).

Amcngst the w®ma&ajor companies, there are
three American and French svbsidiaries, Cwo
3wiss subsidiaries, one German-American joint
venture and only one Brazilian—coatrolled firm
{see table IIIj.

These concentrations are impressive ang
rarse the hypothesis that 1n Brazil, there :s
nardls any wnceanZive a*t innovatiom by foreign
subsijiaries operaiiag 1in tne food proaucts
sector.

TABLE I BRAZILIAN IM?JIKTS OF TECHNOLOGY
FOOD PRCOUCTS: 1965-1930
uss10d
Implicit A" as % b4
! Year price deflator Import payments (A) Brazil yearly Activiey 1
EEUU-GNP Current 1980 prices payments
1965 41.95 725 1,729 2.09 3.87
66 43.28 735 1,698 1.60 3.80
67 44,58 984 2,207 1.55 4.94
68 46.54 4,414 9,484 5.98 21.22
69 48.93 2,432 4,970 3.09 11.12
1970 51.56 1,694 3,285 1.68 7.35
71 54.13 2,295 4,260 1.79 9.48
72 56.38 1,713 3,038 l.11 6.80
73 59,59 481 807 0.27 1.81
14 64,79 921 1,422 0.42 3.18
1975 70.74 132 1,035 0.26 2.32
76 74.79 652 872 0.20 1.95
17 78.84 1,646 1,834 0.39 4.11
78 84,60 2,862 3,383 0.73 1.57
79 9.n 1,406 1,532 0,27 3.44
1980 100.00 3,134 3,134 0.52 7.01
TOTAL - 26,626 44,670 0.74 100.00

1/ At constent prices.

Source: INPI.
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TABLE 11

BRAZILIAN IMPORTS OF TECHNOLOGY

FOOD PRODUCTS: TWENTY CREATEST AGREEMENTS PER VALUEZ

1965-1980
us$103
Yesr of Licensor's 1980 constaat value 3/
Pos. 1/ Govc. Licensor's share r:lations Current 3 H
approval country with licensee 1/ value Value 20 Agr. &/ Activity 3/
L 1967 Switzerland Parent 7,135 16,005 45.76 35.83
2 1965 usa Parent z,819 6,723 19.21 15.05
3 1965 USA Parent 613 1,462 4.18 3.27
<+ 1973 USA Parent 841 1,411 4.03 .16
5 1967 Switzerland Parent 4717 1,070 3.06 2.40
6 1971 France Minority partner 520 961 2.75 .15
7 1966 France Parent 154 318 2.34 1.83
8 1966 usa None 337 179 2.23 1.76
3 1967 Switzerland Parent 329 738 2.10 1.65
i0 1974 USA Minority partaer @33 699 2.00 1.56 !
|93 1967 Switzerland Parent 102 677 1.94 1.52 '
12 1966 Switzerland Parent 277 640 1.83 1.43 |
13 1979 France Parent 532 580 1.66 1.30
16 1967 Germsny (R.F.) Minority partner 261 S4l 1.55 i.21
15 1967 Usa None 232 520 1.49 1.16
16 1971 USa Unidencified 180 33 0.96 Q.75
L7 1977 USA Parent 225 285 0.81 0.64
18 1974 Germany (R.F.) Minority partner 174 269 0.77 0.50
19 1978 USA None 224 265 0.76 0.39
20 1978 France None 168 199 0.57 0.46
9 UsA {1l Parent
TOTAL 5 Switzerland 4 Minority partner g 433 34,975 100.00 *8.30
4 France 4 None
2 Germany (R.F.) 1 unidentified

Source: INPI.

Noces: 1/ Per constant price value.

2/ Pareat mesns control over 50 per cent of the licensee's shares.
>, USA - GNP lamplicit Price Deflator.

+/ Represents 78,10 per cent of cthe total food products paymeats.

5/ Total food products paymencs is US$44,670,000 ac 1980 constant vslue.

Concluding remarks

Third, there are a few cowpsnies who
food concentrate their technological remictances,

The above <conclusions on Che " chuolo
generslly foreign subsidiaries.

stcducts sector should not oe tonsiderea
unique; in fact very similar results were ) . ] )
found in other activiries of Che induscrial Finslly, the financisl series of annual
sector. payments and the twenty major agreements ([or
the period clesrly demomstrate the good
results of the Brasilisan policy and the role
played by INPI. All the more so since INPTL
started screening technological agreesents acC
the beginning of 1972, 13 of the 20 aajor

First, it is ususl to have such annual
payment concentrations before or during :he
carly yasrs of INPl operacions.

Second, a small number of asgreements are agreemsncs were spproved and 46 per cent of
responsible for up to 80 per cent of ctoctal the total sanual payments were concentrated
payments of the respsctive industrial activicy. within the five years bufore its establishmenc.
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TABLE III

BRAZILIAN IMPORTS OF TECHNOLOGY

FOOD PRODUCTS:

1965-1980

TEM GREATEST COMPANY IMPORTERS PER VALUE y

uss103
Licensee's Amount paid 1 tocal Accum.
Pos. share coatrol by licensee accivity 4
-
1 Switzerland 8,531 32.04 32.04
2 Usa 3,548 13.33 45.37
3 UsA 1,142 4.29 49.66
) GCerwmany/EEUU 637 2.28 51.96
5 Prance 1/ 587 2.20 54.14
6 Frsoce 532 2.00 56.14
7 Brazil 456 1.71 57.85
8 usa 453 1.70 59.55
9 France 354 1.33 60.88
10 Switzerland 254 0.95 6L.83
TOTAL - 16,464 61.83 -
Source: InPI.
1/ Selected che ten greatest importers of Che periods 1965-1970,

1971-1975 and 1976-1980, and the selecced the ten greacest on the vhole period of

1965-1980.

THE CHANGING REMITTANCE BEHAVIOUR OF US

MANUFACTURING FIRMS 1IN LATIN AMERICA: A

COMMENT

Vassilis Droucopoulos*®
University of Edioburgh

In [T sxticle authored by
Deniel Chudnovsky (1982) it is claimed chat
for the period 1975-79 US manufacturing firme
in Latin Americe had reduced their remittances
of paymente for techoology, dividends and
interest as a proportion of their overall
earnings, compsred to the period 1966-70.
Moreover, it is srgued that profic
resittances - chsnnelled either as rojysities
or as dividends and interest psymencs -~ a5 3
percentage of the sctusl expenditure on fixed
assets had shown a declins betweas cthese two
periods. Certain explsnations are also
offered by the suthor for Chese two newly
observed phenomena (pp. 519, 520).

———————

* Theoks go to John S. Henley for his
insightful comments.

In this comment we would like to argue
that Chudnovsky's analysis is tenuous and Cthe
daca used sre  marrad by significant
imperfections. We also present dats of s more
recent vintage which cast doubt on che
validity of the suthor's conclusions, although
the use of older data not examined by Che
suthor bears out his thesis that recently s
higher proportion of earnings has Seen
reinvested locally.

1. The dacs

(a) Firsc of all, whereas data on
toyalties and fees etc. (Chudnovsky's ctable 1)
refer to affilistes "in which single US
direct investor owns at least 10 per cent of
the voting sacurities, or Che equivalenc”
(Whichard, 1982, p. 11), dats oo sctual
expenditures on plant and equipment (prior >
the 197] benchmark survey) refer to affiliaces
"in which a eingle US parent had an ownership
interest of st lesst 50 per cent” (Lowe, 1981,
p. 67). Therefors, Chudnovsky's cemark
"uhile, in 1965-70, royalties, dividend and
interest psyments by us ssaufacturing
subsidiaries in Latin Americs represented on

15




average 49 per ceant of cthe iavestmeats in
fixed assets made by these firms, in 1975-79
they accounted for &0 per cent of such
investweatrs” (p. 516) requires two extremely
heroic, snd mutually exclusive, assumptions,
either that the proportica of majority- and
minority—owned firms has remsined unchanged or
that cthere is no difference in the pattern of
profit remittances between these two groups of
firms. Moreover, changes in legislution (e.g.
the 1978 Mexican law restricting new foreign
firma, <o xcept in certain cases, ¢to &
49 per cent stake) adds further spuriousness
to the comparative anaslysis.

Secondly, “capital expenditures are oot
sdjusted for price changes in host couutries
or for changes in the value of foreign
currencies because the dacta needed for those
adjustments are unavailab.e” (KXozlow, 1982,
P- 42;. The same applies to the figures on
royaities and fees etc. in the data cthat
Chudnovsky used (Whichard, 1981, p. 49,
fn. 13). This weans Cchat whereas pay-out
racios (Chudnovsky's table 1) do retain their
validity, to talk about "upward treads” or
reductions in "absolute terms” (p. 514) s
misleading.

(b} Two further objections on che
methodology could also be raised. Firscly,
the author claims that "Royalty payments were
usually calculated on the whole output of the
subsidisry, iadependently of cthe specific
technology received from the psrent company”
(p. Sl4). However, this runs contrary to the
conclusion reached by Kopits (1976, p. 795}
according to which royalty payments are
associated with technologi:al intensity”.
Moreover, output or sales bv country are
lacxing, with the consequence that cowparing
the value of royalty payments between
different countries, as the auchor attempts in
P+ 314, is a futile exercise. The same point
zan be equally made for Laterest payments and
amount of debt.

ezondly, the indus®risl structure of
eacn ountry within the '4-year pericd under
examir4t . r. @aust have changed. Yet, no gata

are proviied. is it correct thea Co assuxe,
as the author seems to do, that either the
sectorsl Dbreaksown of subsidiaries hnhas a0
effect on the amount of royalty payments oc
that the structure 1as remained unchanged?

2, The evidence (old and t_‘.Ev_l_)_

After Chudnovsky wrote his article, a
different set of dsta became avsi.avle frowm
the US Department of Commerce. This set is
based on the new benchmark survey of 197/ and
some relevant data are reproduced in cable 1.

Ignoring for a wmoment sll our previous
objections and following Chudnovsky's
spproach, the wain conclusions are as follows:

(a) For ihe period 1977-79, the years
for which a compariscn with Chudnovsky's dsta
1s possible, the incresse in royalties and
iees is substantia.ly higher.

(b) Mo ciscernible trend exists in the

payments of dividends and ioterest charges
wheress Chudoovsky's dats show an upward trend.
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(¢) The overail earnings tread im bo:h
sets of data is upward.

(d) The Chudaovsky dats exhibit a
45 per ceat pay-out ratio for 1977-79 whereas
the corresponding figure f{or the oew data is
considerably higher (61 per ceamc). However, a
full examination of the pre~-1977 data to check
whether the pay-out ratios have gove down in
the later period, as Chudnovsky =maintains, is
not poesible due to the umavailability of
comnparable data.

(e) Had Chudnovsky ch to argue his
case on cthe bLa2sis of dacta (our table 2)
aveilable to him but noc used by him his

position concerning the percentage of
“einvested earnings would have been more
credible. indeed, the reimvestment rates tor

1966-70 average out at 57 per cent vhereas the
correspending percentage for 1975-79 is
84 per cenc. 1/

Chudnovsky actributes (p. S519) tne snift
from a remittance—oriented behaviour to a more
investment-criented  approach in the us
affilistes to the emergence of a aore
attractive iavestment euvironment snd to an
incressingly Testrictive framevork for
remittances. However, he fails to wmencion,
let aslone examine, other factors, pointed out
by  previous researchers (e.g. Stobaugh,
Robbins, Robock and others), which decermine
the oreferred sources of finsace, e.g. cosc
and availebility of funds from excternal
sources. exchange risk and financial struccture
(ratio of debt to equity) comsideracioans. It
is only then we could better explain wnv the
affiliaces have reinvisted the amounts Chey
did.

Furthermore, a possible explanatioa for
the low pay-out ratios for che years 1973-75
could be zhe petroleumprice increases of that
seriod and their effect om sources and uses of
funds of affiliates, especially those tnat
purchased petroleum feedstocks and sold
petroleumbased products. As Mantel (1379,
?p. 10-11) cogently argues, ceceris paridus, 3
sharp rise in petroleum prices, in such a2
short neriod of time, would result ia a
sizesble increase in undistributed profics, as
well as, of course, in the other components of
sources of funds. Moreover, “these components
would subsequently level off or deciine as
price increases slow; however, they would be
larger than before the price rise, because of
the higher price level®™  (Mantel, 1979,
p. 10). This is indeed the picture conveyes
by Chudnovsky's table i; however, he fails to
consider this effect.

Moving now to table 3 based on the 1977
benchmark survey, we can estimate that whereas
in Chudnovsky's article the sum of royalties
and fees, and dividends and interest payments
4s & percentage of investments in fixed assecs
far 1977-79 is 42 per cent, the corresponding
figure from the new data is 55 per cest. 2/

We also observe from table 3 cthat for
Argentina asnd Brazil the new series offers
higher values than those of Chudooveky's while
in cthe case of the Latin Americsn cotal,
Mexico and Venezuels, the opposite occurs for
the period 1977-79. Purthermore, comparing
the two sets of data sad aslso looking beyoand




Table L. Remittances and earnings from US manufacturing firme in

Latin America (million dollars)* o/

1977 1978 1979 1980 1981
(1) Royalties snd fees
Total 119 141 200 265 288
K2) Dividends and interest %/
Total 460 917 815 652 880
]
K3) Overall earnings &/
Total 1,050 1,628 1,701 2,401 2,015
* (&) Pay~out ratios Sll_:r§§l x 100
Total 55 65 60 38 58
Source: Whichard (1982).
*/ Full dats were not available at country level.
;I The f{igures are corrected for curreacy fluctuations (Whichard, 1981,
p. 49).
b/ Including earnings of unincorporated affiliates.
) Includes reinvested earnings, royalties and fees, dividends and interest.

CHANGING REMITTANCE BEHAVIOUR

Table 2. Earnings, reinvested esrnings and reinvesteent raies of

US incorporated affiliates (millions of dollars or rstio)

Lastin America, manufacturin
1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1919
Earnin;s (1) 278 215 366 419 454 452 599 759 907 1,091 949 1,035 1,583 1,680
einvested
learnings (2) 174 83 209 263 259 46 364 476 568 <0l 515 678 1,119 918
einvestmeant
atio, X
2)/(1) 63 39 57 63 57 54 61 63 63 73 5% 66 71 55
Source: Survey of Current Business, various issues,
Table 3. Actual expenditures on plant and equipment by US foreign
manufacturing subsidiaries (million dollars)
1977 1978 1979 1980 1981
Latin America,
bf which 1,355 1,491 1,957 2,760 3,114
Atgentins 9% 117 17 426 414
Brazil 857 886 964 1,286 1,325
Mexico 164 167 332 624 913
Venesuela 105 164 276 189 197

Source: Kozlow (1982) snd Lowe (1981).
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S, s

i979 we oobserve cthat deveiopments ia Brazil
and Mexico conform to the picture depicted by
Chudnovsay (p. 519); however, those for
Venezuelsa an! Argentina contradict :c. 3/
More specifically, we see that, in contrast to
Chudnovsky's evidence, expenditures in
Venezueia after naving reached a peak in 1979
have declined anc -emsined static in 1980 and
1381. This rucs Jgainst the concerted efforcs
af the verezueian  Government towards a
friendizer attituce vis-d-vis foreiga
itnovestmen: iMana, 1981;. F—inllly, as far as
Argentina .s concernec, despite the polttical
situaticn and Chudnovsky's remarks, the level
¢ expenditures in plant and equipment has
been quite impressive in the last few years.

in coacludicg we might remark that =he
ma1n message of Chudnovsky's paper, rnamely
that US afi{’iiates have changed from a
Temitrance-orienced approach Cowards a wmcre
investment-oriented approach, is considerably
veakened being freugn: with so many caveasts
anc qualificarions. We offer instesd a2 more
dgnoscic  view on the wmatter ior Cche
methodological problems involves in
interpreting the available data are such as to
cast serious doubts ua che validicy of the
exercise. At  any rate, »s Baran (1957,
p. 184) charscteristically pointed our: ™...
it 1s very nard to say what has Dbeen Cthe
greater evi. as far as the (conomic
deveiopmen: of underdeveloped countries is
soncerned: tne removal of cheir economic
surplus by foreign :zapital or its reinvestment
dy foreign enterprise”.

Notes

1/ Ne comparison with the "1977 benchmark
survey” data is possible because the data on
earnings for 1977 and 1978 are not available.
For the period 1979-81 the reinvestment ratio
is 58 per cent (Whichard, 1982).

2/ For the whole 1977-81 period the ratio is
44 per cent.

3/ with reference cto all transnational
corporations operating in Brazil, instead of
jusc the US firms, it is interesting to note
that the work of Possas (1979), especially his
Short survey on economic policy (pp. 119-131),
orings out certain aspects of royalties,
Cechnical assistance sad remitrance payments
which seem to have been in the wmain
disregdrded by Chudnovsky's snslysis.
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BASIC TECHNOLOGICAL  DISAGGREGATION MODELS .

THE PETROCHEAICAL INDUSTRY, DTIB No. L8

The disaggregation of a Cechnology
package is necessary for the development and
utilizacion of local ssnufacturing sod human
capabilicies. The capacity for dissggregation
promotes and is in turn prowmoted by che growtn
of technologicsl cspabilicy. It could
therefore be a key elesent 1in the
technological self-relisnce of developing
countries.

This disaggregsacion mocel of the
pecrochemical industry was prepsred by the
Board of che Carcagens Agreement and reflects
to [ cercain excent the level of
industrializecion in the Asndesn region. A
practical method, it was the result of (a) &
general ansiysis of the development of
industrial projects im che petrochemical
sector; (b) s detailed asnalysis of all che
activicies and elemencs that go iato
successful petrochemical projeccs; and (c)
the systematiszstion of isclated technological
dissggregation efforts undercakea in the
Andesn region.




The disaggrogation proposed ia this wodel
i3 Jes:gned tO be applied continuously frow
the time of tne first idea for a plaat to the
lime 2f 1its start-up. The wodel :an be
exzended by ansiogy from cthe petrochemical
iasietry te the chemical industry in general.

The structure 7f the maod>l &aad of each of

parts is Sased om quaiizative,
nlicative, Jesciplive and ordering
teria. The <first three make a detailed
aggregation possible, wniie the last serves
13 2 guideline for the oversli scruc-ure of
ite :ii:saggregal:ion.

s

The qualitative criteria cover oniy whac
(8 12 ~e dcne ane who is to do 1c.

The gquantitative criteria place a2 value
= the disaggregated parts cthat is tased on
¢ aacunts of aational, subregicnal ane
8= <¢osts and labcur involved in easck

the descriptive :riteris, all
TAKIng  up the fraject ate
azé characzerized according 2o
cirate ia it.

The criericg criteria are the basis for
tie estaolistmen: of a coding system ased witn
3tesid. sets ol forms tharl  are  Lsed or

o

rexariing a:il the Z4ra chat make s The scdel.

The sez.nc part of the werk s i xmanual
c tne use of Ine model. It consists aainly
iies-sut forms, glossaries,.

the coding system  and
Zhe user. A compiece set of
sv:ded.

te fcllcwicg article is repriated frow
nfcraszics iz a cnanging wor.i, dacted

The Haintenance gairact by Alberfo Marchii:

i13%  recnnology products sust generaily
e serviced rsfler jurchase Co keep trem :in
‘PeT operaling congition. For this reason,
users prefer tne product for whican tne best
a rrance service can be found, price and
;erformance neing equal. 8ut for Che same
Teascn, users can cecome heavily lependent on
l=nance service contractors. Comtract
ins. “terelors, ought Co bSe seen as
¥ < el{.3insle uncertainciel and
sant surprises. They offer the
tes” oppavtuniCy for che user to specify
exacliy what he requires.

—ain
Tegati

4o Ddopuriun
avsid wani

We'l-informed public and private sector
users woridvide use standard contracts, such
as  those of the US Govermmsut's GCenersl
jervices Adsmisistration, the world’'s largest
user, &8 sodels during negotistions co
appraise the terms offered by suppliers and
contraccors. This is recommended by the
specialized literscure.

Historicai background

informatics contraccs used %20 be nybrid:
1:tferent services vere offered tnrough the
sime contract. The IBM sales contract, tor

exampile, used Ic state zhat e compagy
affered “its customers, withoul supplemencary
charges sod at cheir discretion, its
educationsl servizes, technical supporc and
prograss™. The scope 3{ these extra services
depeaded on the user's negotiating skills and
IBM's markering poiicies. Thaey could 1include
transport and installatioa  of hardvare,
sesinars for =mansgers, programmer :rainiag,
technical publications, software, programme
supzort and conversion, aaintenance, etc.

In 1969, (3% began separately 1invoiciag
esch of the services meantioned ia :its lease
and sales contraccs. A number of diffevest
reagons have been advarced s explain this
“unburdling®:

- It had previousiy teen very difficc
to make price cocjarisons tertweea [
products ané  services 1
products and serv:iies o

- IBM waniz:c :loser :iost oanaly
products znc sesviles
PTEVICUSi> ceer  exITas

comply wich ant:-zrust lavs;

- Users were untascv Secause Inev 3id ¢
know whether :Iney Jere ce:ing ciargea
the same as otner 134 CusCioers Zar
similar services;

- IBM wanzedé -

using secarate
SuD-yystea an: service

- It was a

z I3r  incTeasiag
prices. In an , usbuadiiag s$oIR
became noToel Itice ane e

mainteranze contra

Similar instrucents

The maintenance :33CTacI s a Silsleral
2zreeaent under wvnin cne carIv, the
contracror, tnceclaxes I: iandependenily ensure
the sound working order of Ine hardware ar
softwate indicated tv the other oparty, the

user, in exchange ZIor a ‘ee. It zreaces
obligations on toth parcies. tecause e
exact amoual o zaintensnce (o be 9rivided Ls
uncertain, the asi1acenance contract ]

aleatory. it i3 executed va a :catinuing oOF
scheduled baeis because cthe services are
provided over a periog of Iime.

The fact chat che parties use zercsin
customary foraulae and other ienerally
accepted practices for :he performance of tne
contract shows that the =zaintensace countract
relaticaship 13 not a wnoily new type.
Therefore, even if specific regulztions exist
for wmsinCenance contracts, one should not
neglect appropr.ate scatutory, common or case
lav prianciples for sisilar contracts. The
following all have festures in common with the
maintensnce coairact:

Labour snd pubiic service contracts. The
user can tske responsibility for che main-
tenance service at his own risk by contracting
employees 0 undertske it according co the
pro-visions of labour law (a isbour concrace)
or adwinistrative lawv (in che case of & pudblic
enticy).
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Hite of common servizes. Common services
are tiiose which fall outside the ambit of
labour law and are governed by civil or common
lav. Common services are involved if cthe
persounnel hired to perfors the work are subd-
ordinate to the direction of the party hiring
the service The obiigstion oa the perionnel
consists of sork per se. If it is agreed that
ihe service will be perforwed independently by
the concractor, such that the .untractor takes
ot a2 techmical risx, che agreemen: s 2
maialensance oncracl.

Tecnnical assisctance contracts. i
speciailzez personnei alone are proviaec,
vocrking under cne supervision of the user <o
periorc Che marlnlenance service for. a fee, Cthe
Ionlract may  de  a  temporary  empioyment
contracc. 1 tne confractyr uncertakes Co
Supervise Ine tersonnei ana guarantees Lo keed
tne hnardware OI SOItware i SOuUnd WOCKLLZ

Jreer, the zontracl 1s 4 maintenance conCrac:t.

Rental zanrractis. The aatural effec: of
a TenZa. confrac:z :s che .essor’'s obligat:ion
Iz weep tne Jnjlect leased 1a sound operating
candition. informatics rental cContracts are
no siffereat, save wnere IRe parties expressiy
agree Jtherwise. If the lessor is the manu-

facturer  o: ine  nardware  orf sofrwvare,
maintecance s uscally i1acluded among i
specificazions of nis obligations. If the
lessar ¥ aosz the manufacturer, thLs
ooligszion may de expressly excluded. If na:,
the lessee may De abie to require the lessor
¢ perform 1if under common law. To easure
tha- wmaintenance i3 1included, users are
acvisec to reserve tne r.ght to have it listed
separateiy 1u Cthe renZai contract.

Hidder defects varranties. Hidden
defects in a product are defects wvhich 2xist
4t Tne Zime oI acquisition, and wvhich make the
proauct  uaf or reduce 1ts capability ¢to
achieve tne purpose for which iZ was inteaded,
suchr that if tne user knew of them in advance,

ne would not nave acquired the product or
would have paid less for it.

If hardware or software is assigned in
consideration of paywent, an implicit hidden
defects warranty exists when the parties make
no other provision. If there is sn important
hidden defect, the user may opt Lo Cterminate
the contract or reduce che psymeat. It should
be recalled, however, tnat high technology
periodically requires adjustuent and may break
down. For this reason, an implicit warranty
is not always enough (o gusrsatee sound
functioning.

Hardvare vendors ususlly issue genersl
explicit warranties for the sound functioning
of their equipment. But they have been known
to take advancage of users, wvhile trying Co
creste cthe impression of doing them a favour,
by actuslly reducing or even disclsiming
liability for hidden defects, increasing the
price or obliging the purchaser to take oul &
sepsrate smaincensnce contract with the vendor
or a firm linked to the vendor. The explicit
hiddea defects warrsncy is chus often not
iocluded in contracts imposed by vaendors.
Hnreover, if 1t is included, there is ueuslly
& shore warranty period.
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Classificacions

Maintenance coatracts csn be usefully
classified for legal purposes 1o terws of the
instrumenZ used, the features of Cthe servize
and the objecr of the service.

Instrumert. A mainienance contract
form oar: of the suppiy conEralt or it <San
the subjlecl o0f a separate agreemen:. Toe
contract 13 vrealiy 1Lndepencent it 1L 13
vritten iato a separate instrument, ags ii
contractor i3 aot a&lsc zhe supplier
suDordinate to the suppiier. indepecaence .3
pureiy formal if the maintenance £OnIT&ZI L&
containez it a separale instrumeni Jul I e
contractor is aiso the supoiter CT IL $Ome —..
subordinate Io the 3supotlrer, there s r=..
indepencence., Cne user JanncT usr Ine SLr o
contract to avai. mwmsell o aws rignts o
respect 2 the confrvactor of (ne mainlfenan..
service. If the :iacepencence 13  dure. -
formai, aeifner Ine :saCractar nor oz us
can use Ine zontract ar a orelex: for ¢
that tne c¢oatrscior ané che supp:ler &ar:
autualiv independen:.

Featurcs of the service. Contraczs :=a
be classifies in terms of Ctime ana ooat:
accordingy ts cthes <features oI tre serv::
conCraciai.

Preventive meaintenance 13 perrormes o-
scheduled oas:s bDefore an emergency 4&ris=:.
Emergency maintenance 1s perforwmed wheaeve: s-

emergency arizes. althoug=n prevenc:ve
msintenance invoives a degree of uncertain:
as to  whetner or not parts requir?

replacement, 1t 1s bes: seen :iu terms of Ch:2
prevention of breskdowns.

Resident msintensnce service 1s carriec
out by personnel provided withn the equipment.
On-call maintenance service is supplied if anc
when the user requests it. While resigec:
maintenance service is ususiiy contracted om ¢
temporary basis when ecuipment is firsl
installed, or on a semi-permanen: basis 1in tre
case of larger, wore costly equipmenl; Ch:
®most commcr Cype 1s on-call msincenance.
Preventive and emergency services are ususi.-
contracted together on an on-call basis. Some
users prefer an emergency on-call coatract ana
take advancage of the service to nave
preventive maintenance performed.

Object. Althougn ar informatics syscCer
comprises various sub-systems, as a rule oniy
two of them, the nardware and the softvare,
jointly or seversily fors the object of
saintenance contracts. Although hardvare
maintenance contracts are Che most common, &
far as possible s maintensnce service shoulc
be contracted jointly for hardware and
software, since iZ is not alweys essy to
decide wvhether failures have occurred in oaly
one sub-sysctes, and if so, vhich ooe.

Moreover, unbundling should not lead us
to forget thet there is always s possibilicy
that cthe systes, the sub-systems, or syetes
components will not interscc effectively. In
other words, they may curn out Co be
incompatible. Ie is very important ¢to
remesber cthat, even if a contract does not
concern a totsl system, the services will not
be performed properly unless the total syscea




1s cakem 1imto  account. Solutions are
meaningful oaly if cthey are undertsken from
the staundpoint of the total sysces.
Therefore, counsideratioa should be given,
particularly im a wulti-vendor facility and
even if a state monopoly provides the data
transmission network, to hiring a cthisd party

ssintenance service. This puts an independent
group betveen the user and all the suppliers,

each of whom may bleme competitors vhen the
system goes down. With third parcy
msintenance, the user has to look only act oae
individual or group to be responsible for all
maintenance.

The contractor's obligations

The contractor's main obligation 1is to
keep the equipment indicated by the user in
sound working order. The legsl nature of this
obligation may take one of ¢two forms,
depending on whether the contractor promises a
given result or merely the wmeans to obtain
that result. Mot only does this distinction
differeatiate Che waintenance coatract from
the hire of common services coantract, but it
is of wvitsl importance wvhen determining
lisbilicy.

When there is an undertaking Cto provide
the mesns, it is the user who has to prove
negligence or w=mslice on the part of the
contractor. But when chere is an undertaking
to provide the result, the mere fact of not
having achieved that result can mske Cthe
contractor lisble.

This is mnot a hypothetical issue.
Certain suppliers, IBM for exsmple, include &
provision is their comtracts which stsates chac
they will perform their obligstions "vith all
possible and reasooable diligence”. This
could lead to doubts as to whether the
obligation is to provide s means or a result.

Prevenrive waintenance. Preventive
a:intensace usually includes checking,
cleaning, lubrication, ad justment snd
replacemsnt  of parts. It would seem

ressonable for the preveative wmain~enance
requirements to be stipulstad by the
ssnufacturer, when the msintensnce service is
also carried out by him. There are (wo
reasons for this: firsc, because Cthe
ssnufacturer has laid down the tecannicsl
specifications for Che product, and second,
since the obligetiom is to guarantee & result,
s certsio degree of independence must exist in
the selection of the wost sppropriate means to
be used to actain cthst result. However, it
should be possible to interpret preventive
maintenance clauses according to technical
specifications which have been made public in
an asppropriste form. Preveniive masintensnce
should never be left totally to the arbitrary
judgement of the ssaufaccurer, siace, in such
s case, the obligation would be Jiscretional.

Parts replaced become the property of che
contractor uader the terms of a cleause usually
included in ssintenance contracts.
Replacement parts do oot sormslly heve to bde
new, so loag as they perform as well as nev
perts. It is comsom €0 require the esmergeicy
service contractor Co keep 8 supply of spares
on, or nesrby, the user's premises (o avoid
down-time dus to service delayr. [Finslly, s

§ood response Cime is two hours between the
Celephone call anc arrival of the =maintenanc:
engineers.

Preventive software msintenance coasists
ot trouble shoctiag under certain
circumstances and/or the issuing of circulars
from time to Ctime, based on user experience
with the packages. For emergency wmwaincance,
provisional solutions are normally adopted
until final solutions can be found, which are
then incorporasted into new versions of che
softvare. Norwally, the wuser details his
difficulties which are then submitted to a
special wvorking party, which centralizes the
maintensace tasks. In the case of specially
written programmes, the msintenance service
nearly alwvavs foras part of the software
development coantract snd is undertaken by the
programme supplier. In order to avoid
becoming wholly dependent oa the supplier,
users must demand complete documentstion and
source codes, so chat chey can resort <o
another maintensunce service, or carry out the
masintenance themselves if the need arises.

Excluded obligations. A list of excluded
obligations may be established in [
saintenance contract. This list might exempt
the coantractor from carryiag out maintenaance
if any unsuthorized waintensance or repairs
have been carried out by or for the user; if
failure or damage has resulted from the
negligence or malice of the user, his agents
or employe-.; in the case of a nstursl
disaster; if failures occur as the result of
causes external o :the equipment, such as
pover or air-conditioning breakdcwns, etc.

The user's obligations

The user has two basic obligations
towards the coatractor. His main obligation
is to pay the fee stipulated in the contrsct.
The fee may be established in advsace and,
therefore, remsin invariable. This prevents
the user from being subsequeatiy charged
higher fees. A aumber of users have found
the.r budgets thrown off substantially by
incresses in the cost of waintenance. The fee
say be a lump sum or it may be per call, the
user paying for che service each time it is
rendered. Most contracts combine these two
foras of psyment.

In addition to paying the fee, tha user
sust undertske to co-operate with the
contractor so that he :sn keep the equipment
in sound working order. Por example, the user
sust ally provide the contractor, free of
charge, with adequate spece to store spare
parts and to wvork at the right Ctesperacure,
with the right asmount of ventilation and
electric power snd within & reasonable
distance of the facilicy. The user msust give
the contractor full and free asccess to the
equipment, subject naturally ro securicy
rfequiresents. The user wmust refrsin from
carrying out ssintensace work, or causing it
to be carried out by others, unless expressly
suthorized to do so by the contractor.

Lisbilicy and che optinn to terminace

Nearly all msinctenance contrects contsin
clauses wvhich liwmit the concractor’s
liabilicy. In cases of negligence, delsy or
poor performance of its obligsctions, the
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usually
the maintenance
again ot to pay a certain sum, wvhich in no

independent w=msintenance firm is
required oaly to carry out

tase can exceed the cost of similar
zaintenance charged by the manufacturer. 1t
the manufscturer is also the coatractor of the
zalnzenance service, the liability expires
afzar one yesr, except as far as payment is
zoncerned. Whether or not the acanufacturer
zaintains the equipment, Lliability is never
recognized for indirect damage, cor, ia some
cases, even for direct damage.

As far as terminatrion 18 ccacerned, :In
a2dédizion o the grounds commonly availadie Zor

veiding any type of contract, lavs usually
frovide i{or certaim specific rrounas for
vc.ding Labour contracts. Since cthe
Tairtenance contract is a kind of labour

zontract, these grounds usually apoly.

In the case of rentsl contracts, it s a

videiy held priaciple that che lessee aay
cancei the coantract ac his Jdiscretion and
“1l%0ut adducing any grounds. However, in

n.s case, he may be liable zo pay & renality

ooy

s the iessor. Maintensnce <conCracts are
s.31iar except that they do ocot usvaily
sroviie for these penalty paymencs. To avoid

zontroversies because of this difference, che
twvo parties should ezpressly stipulate lerms
and conditions for cancellstion.

As an execurtory contract =ither f{or :Ine
sermanent of periodic performance of i
service, the msintenamnce conCract may aormaily
te cancelled by the user as iong as ke
=otifies the coatractor, usually ZIrom one to
itree months in advance. Siten, e
tcniractor may also cancel the contratt under
‘tese same Cerms, aithough someCimes cthe
ceriod of notice is louger.

In viev of the aleatory csture 3£ =zne
.sintenance comtract, Chere is anocher form of
Tilection possible againsct zae soor
snctsoning  of  equipmenc: an iasyrance
.17,  This solution may bDe less costly <o
.+ .ser and may even provide betier coverage,

;jar-i:.larly im relation to third arty
BT - TUS TSI Therefore, maintenance insurance
Ziied aveniually replace the rnaintenance

zinlract aito etaer.

Alberto Marcaii... a lawyer aaa consultant
in .egsl i1nformacics and informactics law, s a
TcrTer adviser to Che dinisctry of Justice in

A:;ennna.

Publications

cist of doc s prepared for the Ninth
Meetiog of Hesds of Technology Transfer
Registries, Berjing, China, 8-12 Ocrober 1934

ID/WG.429/1 Zstablishment of the compatible
registry information systems

{0/WG.429/1/ [Lsctablishment of tie compatible

Corr.1 registry informativa aysCems

1D/WG.w29/2

ID/4G.429/3

ID/WG.429/4

ID/WG.429/5

ID/WG.4629/¢C

ID/WG.»29/7

D/NG.427/11

CRP I

(o328 ¢

CRP III

Manual oa the estabirsiment of
registry information syscemas -
some comsiderstiocns

UMIDO's training progfamme ia
scquisition of Ctechanology - 8
review

Mounitoring of technology trans-
fer agreements Dby regulatory
ageacies - some contribucions
for action

technolcgy :sav-

Evaluation of
ment s

Trends amd issues in confrac-—
tual arvaagementc io the food-
processing industry

Progress report

Trend and issues in contractuai
arrangements ia the Zooa cro-
cessing i1adustry

The commercialization oz 1oIC-
ware: Main issues aund -onCrac-
tual Cerass and congiticas - a
preliminary version

Qraft country profiies I se-
lected TIES 3ember countries -~
1983-1984

Model computerized registry -a-
formation system -~ a nole

H“zior printed publicatious

27323
™NIDO/LIB/
iER.B/56)

iD/WG.393/2/
Rev.l

I2/WG. 39373/
Rev.l

I0/WG.e25/1

I6/WG.433/3

ID/WG.433/4

1D/WG.433/5

Manual ou documencation ang 10~
formation svstems for furniture
and ‘oioery ;lsats in ceveiop-—
10§ coumCries

Industrial Deveiopment adstrscts
UNIDO  Iadustrial Iaformation
System (INDIS) 13601-13300

Directory of sources 3. <uppiv
of pharmaceurical inemticals,

rheir intersediates ata jome
raw materia.s includes . INe
UNIDO lisc

Eléments pouvanl faice rarlie

des dispositions en vue au
transfert de :téchnoiogie pour
la productiun e Creparations
pharmsceut iques

Report of tne JClobai T“repars-

tory dAseting fur Che Firsc
Cousultacion on the 2uildiog
Materisls ladustry, Vienns,

Austria, 24-28 September 1984

Techmical Advisory Group mew

bership aod wmeecings (Agends
item 8)
Decenatralization of RN-SHP

sctivicies (Agends item 5(c))

Review  and evaluation of
sctivities during 1982/83/84
{Agends item 4)




13,/%WG.«32/0

12:WG.«33/7

iD /Wi.w33/8

ID:WG.«33/3

T, AL

PNIDO’15.330/
Rev..

UNIDO/1S.+9G

LNIDO/ 1S .92

UNIDO/I5.493

UNIDO/15.494

UNIDO/I15.496

UNIDO/1S .97

UNIDO/15.498

UNIDO/10.600

Proposal for 1984/85/86 (Agenda
item 5(a))

Designation of national sub-
focal poists for smaili hydro-
pover {(Agends item 7)

Priocrity sub ject areas and

proiects (Agenda item 5(b})
Final resources (Agenda item <

UMIDC industrial training offer
programmc 1985

Guidelines for the establisnmen:
of solar salt facilities froz
ses-vater, underground
and salted iakes

brines

and mediuc—
Jil

The role of smali-

scaie industries 1:n the
member States

State — of - the -~ art series
on aicroelectronics, No. l:
Venezuela

State - of - the - art series

on microelectronics, No. 3.
Republic of Korea
Measuring the relative degree
of industrialization

State - of -~ the - art series
on microelectrosmics, Na. 2:
India

State - of - the - art ser-es
on microelectronics, No.
Pakistan

Re-industrializscion 1n the
advanced countries and its
effects ou che developing

countries, im psrticular in

Latin America

The firet Arab Gulf conference
on biotechnology aand applied
microbiology, Riyadh, Saudi
Arabis, 12-15 Novesmber 1984.
The potentisl of biotechnoiogy
for the Gulf region and the
role of the Internationa.
Centre for Ceneric Engineering
and Biotechaology

State - of - the - art series
on microelectroanics, No. §:
Bangladesh

South-South co—-operation i
minersl rasource-based indus-
tries

Second Mimisterial Conference on
Industrial Co-operstion among
Islamic Covatries, 13 - 16
November 1984, Iandustrial msn~
pover requiremsats of the member
Scaces of the Organization of
the Islamic Conference (OIC) and
wveays snd esaas of establishing
sod/or stremgthening Craining
centres to serve all amember
countries of the OIC

UNIDO/10.991

Meetings

li-15 Feoruary

26=30 marcxn
March

March
March aori!
{4-3 zays

10-27 April

22-25 april

April

May/lune

3-21 June

10-14 June

23-26 Sept.

Aluminium production and use it

developing countries wich
specral eaphasis oa the
maautacture of aluminium semis
and finished products

Hign - levei
Meeting on

Deveiopment.

intergovernmenta.
Agro—-lnauscr
Srasiiia, Sraz:.

investmen: Prom:-—
Khartoum, Suda:

Sub-regiona:
100 Meering.

Expert Group Meeting on IRxe
Restructuring of the Nen-
Ferrous Metals lcduscry. Vienna.
vIid

Firstc Consuitation an Ine
3urlding Maceriais Iaduszr-.

AChens, Greece

Investment Promotion MeeCing
for Argentinas. Buenos Aires,
Argentina

Demonstration Workshop cn

Laborato and Pilot Scais
Ty

2auxize Processing. Kingsco:,
Lameica

“eeting on European Regiona.
Co-operation on Energy Conser—
vation in Industry (RER/63°
0C3). Vienna, VIC

Workshop on Production Manage-
ment of Public Sector - Mecna~
anical Wood Processing Iandus-
tries. Ljubljana, Yugoslavia

Expert Group Meeting on
Guidelines and Master 2Agree-
ments for the Import, Assembly
and Manufacture of Agricui-
tural Machinery and Training.
Vienna, VIC

Investment Promotion Meeting
for Central Africa. Libreville,
Gabon

Invesctment Promotion
Iscanbui, Turkey

Meecing.

United Nations Comwission oc
Incernational Trade iLaw,
eighteenth session (Genera:
Asseably resolution 2205 (XXI))

(UN Meeting). Vienna, VIC

Second Consultacion on cthe
Capital Goods Industry and
Energy-related Technology and
Equipment. Stockholwm, Sweden

Expert Group Meeting on Indus-
trial Co-operation in the Field
of Agricultural Machinery
Design and Msanufacture with
Special Emphasis oo the Role of
the Medium~ asnd Small-scale
Enterprises. Caracas Venezuela

23




REQUEST FOR TIES NEWSIETTER

For new subscribers only

If you wish to receive the TIES Newsletter
please camplete the form helow and return
PH

UNIDO

TIES Newsletter

Develoment and Transfer
of Technology Sranch

£.0. Box 300

A=1)0 Vienna, Austria

Please type or print in dlock letters

NAME ....... eereceseceansesescarrrocaas
TITLE ...... tesvesesesearesra-cesoannee
ORGANIZATION ...cvvcvvevncrancorcconcs .
ADDRESS ....... teeecaveerescosanne vee
cIrY ...t Weeeecsscsnnunorsonssosennns

COUNTRY ..ccccvvevccences vosceonvessrnas







	0011A01
	0011A02
	0011A03
	0011A04
	0011A05
	0011A06
	0011A07
	0011A08
	0011A09
	0011A10
	0011A11
	0011A12
	0011A13
	0011A14
	0011B01
	0011B02
	0011B03
	0011B04
	0011B05
	0011B06
	0011B07
	0011B08
	0011B09
	0011B10
	0011B11
	0011B12
	0011B13

