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Dear un-r.—"'

The finsl month of 1983 and the first of
1984 have been filled with sectivities in

prepsration for the rather large work
progremme that the Technology Programme has
before it. TIES Itself has plenty of
interesting work shead. Pollowing the
recommendations of the Caracss mesting.
preliminary steps have been undertsken to

initiste regiomal co-operstion within the TIES
context, to advise member countries om their
information processing systems, to prepace
training progremmes for registry personnel asd
to complete osngoing studies and to initiate
oew ones.

Towsrds the end of December we hosted s
very lively expert group meeting on technology
exports from developing countries, a short
résumné of which you will find in these pages.

We would slso like to draw your sttention
to two articles, one from Costa Rics on @
draft lav on the tranasfer of technology, and
the other from Malaysis on royalty payments in
technology tressfer contrects. In both cases,
comments sre earnestly sought and we would ask
thet these be sent to the editor of the TIES
Newsletter.

Preparastions for UNIDO IV, to be held in
Vienna from 2 to 18 August 1984, sre well into
their finsl stages, and its Dbackgrouad
documents will be availaebdle ia all
United Nations langusges shortly.

G. 8. Gouri
Divector
Division for Iadustrial Studies

UNIDO activities

TECHNOLOGY EXPORTS FROM DEVELOPING COUNTRIES

An Ezpert Group Mesting on Technology
Zxzports from Developing Couatries was held in
Vienns from 19 tc 21 December 1983, The
purpose cf the meeting was to review the
experience of some leading developing
countries in the field of technology esxports
and to identify constraints end potentisls for
ideatifying policy sctions to be tsken by the
governments of developiang countries in order
to promote technology ezports. The meeting
was to discuss end meke recommendstions
concerning informstion sechaaisas for
promoting and facilitating en internstionsl
exchange of commercially available
technologies developed or sdepted in
developing countries and to identify the lines

for internstional action and, in particular,
further action to be taken by UNIDO in this
field.

UNIDO, guided by the recommendstions of
fts Third Generasl Conference, hsd collected
information on technologies from developing
countries which were published {in UNIDO's
Development and TIrsnsfer of Technology Series
(DIT Series). In prepering these volumes,
UNIDO undertook a survey of selscted resesrch
and development institutes in developing
countries tYrough the use of questionnsires.

With respect to studies, UWIDO initiated
five country studies (Acgentina, Portugal,
Yugoslavia, Egypt and Pakistan) on technology
exports from developing countries. Further-
more, s summary report, bssed on the findings
of these scudies and available literature was
prepared.

The studies provide s rich basis for
observation aeand cross compsrisons, as the
field surveys carried out st the enterprise-
level ia this respect were guided bty s
specially eleborated questionnaire simed at
the existing and potentisl exzport enterprises
or associations. These gquestionnaires were
complemented by direct interviews. Preli-
minary conclusions with rcespect to the pro-
motion of technology exports from developing
countries, besed on the cross compsrison of
the five studies end supplemented by aveil-
able litersture, were drewn in four asction
aress namely: nationsl aection; internationsl
action; study end informstion.

Seversl of the participents of tle
meeting presented their countries’ experience
with respect to technology exports and these
will be published in letec issues of the TIES
Newsletter. In this issue we give you s paper
presen*el by Mr. Y. H. Kim of the Republic of
Kores.

SECOND CONSULTATION ON THE
INDUSTRY

PHARMACEUTICAL

The Second Genersl Conference of the
United Nations Industcisl Development
Orgenization (UWIDO), held et Lims, Paru, in
March 1973, recommended that UNIDC should
include smong its activities s system of con-
tisuing consultstious between develnped and
developing countries with the obtject of
raislng the share of the developing countries
in world iadustrisl output through increesed
international co-operstion.

Twenty Consultstion Meetings have been
convened since 1977 covering the following
industries end fields: rapitel goods, egri-
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cultursl machinery, iron and steel, ferti-
lizer, petrochemical, pharmaceutical, leather
and lesther products, vegetsble oils and fats,
food-processing, wood and wood products,
industrial financiog, sad training of indus-
trisl manpower.

As such, the System of Consultations has
developed to be en instrument through which
the United Mations Industrial Development
Orgsnization (UNIDO) is to serve as a forum
for developed and developing countries in
theic contscts and consultations directed
towsrds the industcialization of developing
countries.

The Second Consultation on the
Pharmaceutical Industry wes held et Budspest,
Hungsry, from 21 to 25 November 1983 and was
atrtended by 215 participants from 66 coun-
t-ie:, with 18 observers from 12 inter-
national orgsnizations.

The wmeeting included among its main
iss'cs the contractual arrangements on the
productio. of drugs. An ed_hoc pansl of
experts had prepared several backgrouad
documents for considerstion which were celsted
to Lhe items to be incorporsted in contractusl

sccangelants fo- the trsasfer of technology
for the men. scture of bulk drugs/inter-

medistes (ID/WG_293/1) snd the formulation of
ptarmsceutical doss:ge forms (ID/WG.393/1).
FPurthermore, the ed hoc panel of experts
reviewed the items related to the coatractusl
srcangenents for the setting up of & plent for
producing drugs in bulk (ID/WG.393/4). Dis-
cussions on these documents were lively, with
s genersl commendation for the quality of the
documents. but it was considered thst certain
parts could be improved. The meeting there-
fore advised thet the final versios of the
sarlier mentioned documents should teke into
sccount the comments snd suggestions made st
the Consultation Meetings. With respect to
other sreas of concern im contractusl arrange-
ments, the meeting recommended thet UNIDO, in
co-operation with the sd hoc pane), should
prepere docunents on items that could be
included in contrsctusl srrasngements for the
setting up of turn-key plants for the produc-
tion of bulk drugs or intermedistes included
i the UNIDO illustrative list snd for the
production of formulstions.

A full list of the do..ments presented st
the Budspest meeting are to be found in the
section of this Newsletter devoted to
pudblicsations.

Registry news
COSTA RICA

We sce bringing to the atteation of our
readers s review of the current situstios in
Costs Rics with regsrd to trsansfer of
techanology comtracts end to s tresslstion of s
draft lav oo the traasfer of technology.
Comments on this dreft law would be very much
welcowed by the Nimistry of Industry, Esecgy
and MW.aing, Cos’.s Rica, es well eas Dby
ourselves bhere st UNIDO. Plesss send your
comments to the editor of the TIES Newsletter.
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I. Summary

At present, there is no control of
transfer of technology tsking place through
licensing contracts.

However, the Legislative Assembly now has
s bill before it which would lay the bases for
this control. The bill provides for the
establishment of s transfer of techaology
contract register and specifies the
institution crcsponsidble for maintaining it, ino
this case, the Ministry of Industry, Enecgy
and Mining, through its Directorate-General
for Industry.

For its pert, the Directorate for
Industry has st the seme time been carrying
out & persoonel treining programae for
different levels of —responsibility, which
would ensble it to operste the ragister once
the law was spproved.

II. Bac ound

Several yesrs sgo, an initial effort was
made to esteblish o trsasfer of tuchnology
cegister in Costa Rica, when & deputy in the
Legisletive Assembly submitted s bill to that
effect, but the initistive did not succeed.

In 1981, project COS 81/T0I (Development
of Infrestructure aend National Plsnning
Capability in Science end Technology) was
started up. The project is co-ordinated by
the Ninistcy of Planning and funded by the
United Nations Interim Fund for Science and
Technology for Development. There are seven
national institutions concerned with science
and technology, co-ordinsted, as we have
already ssid, by the MNMinistry of Plenning,
participeting in this project. These
institutions include the Costa Rican Sccisl
Security Fund, the universities, the National
Scientific and Technologicsl Resesrch Council
(CONICIT) end the Ministry of Industry, Energy
end Mining.

The project covers s number of areas such
es research, training of humen ressucces,
co-ordinstion of research with the country’s
production sector snd the carrying out of
studies on the various espects of science and
technology (stete of the art) to be used es a
basis for recommending specific policies.

In the genersl context of point 2 of the
project outputs (establishment of msachinery
and policies for transfer of technolcgy), the
Ministry of Industry, Energy end Mining was
responsible for working on specific output
2.2.1 (establishment of & traasfer of
technology register).

First of all, & study wes preparad on o
sempliog of licensing contracts concluded Sy
enterprises esteblished im Costs Rice with o
view to snalysing the situstion im the country
iz this ares. It should be noted that these
contrects, in the possession of the Centrsl
Benk, hsd been submitted to it only ss s proof
for obtalining suthorizetion of foreiga
oxchange for the peyment of royslties, without
any study @naving been msde of thea. In
sddition, the information gemersted by other
studies carried out under projnct COS 81/101
crelsted to the same field were used. A few of
these studies were: “~Adoption of techaology
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in Costs Ricsan fiadustry: s study of fovc
fodustrial branches”, “Over-invoicing in
respect of Imports™ and “Import moucpolies:
the case of propanyl™.

Oun the basis of this informstion, e« first
draft legislative bill was prepared.
International experts Pedro Roffe of UNCTAD
and Antonjio Figueira Barbozxe of Brazil then
provided advisory services to help improve tdle
drafting of the bill. Then, in keeping with
established procedures in Costa Rica, the
Hinistry of Justice <convened an inter-
fastitutionsl committee involving the imstitu-
tions to which the proposed mechin.ry was
relevant (Central Bank, Hinistry of Finmance,
Hinistry of Rcoacmic Affaircs, Nationsal
Register, MNinistry of Planning, MHNinistry of
Industry end CONICIT), which prepared the
final bill sent to the Legislstive Assemdly,
where it is being studied by the Law
Commission. As was stated asbove, while the
bill was beirg drsfted, the Ministry of
Industry wes implementing s programme to trsin
personnel et various levels of cesponsi-
bility. The personnel in question belong to
the Depsrtment of Industrial advisory
Services, siace they are experienced in
evaluating industcisl projects submitted to
the MHinistry to obtain incentives under
existing laws.

Draft lsw on the trsisfer of technology

(This draft hss been sent for stuiy end
informution to the Permaneat Committee on
Legal Affairs)

1. The idea of regulating the transfer of
technology, particularly its importation,
dates back s number of years in Costs Rica.

In recent yesrs, the NMinistry of Nationsl
Plani iog snd Economic Policy, in the framework
of the science end technology project,
thoroughly studied the problem end f€inslly
worked out a preliminsry °draft lew which
served s & bssis for the dreft thst we are
asow submitting for the consideretion of the
Hembers of the Assemdly.

The draft was prepsred by an inter-
institutional committee co-ordinated by the
Netional Unit for Legsl Studies (Ministry of
Justice - WIDRPLAN) and mede up of: Dr. Mauro
Murillo, Chelcrmen, and Mr. Enrique Pochet, of
that Unit; Ms. Msrfs Teresa Elizondo,
Ministry of Iadustry, Energy end MNining;
Ms. Patricia Mora end MNr. Jorge Leivs;
NIDEPLAN: HMr. Rodrigo Checdn, Central Benk;
Hr. Jeime Weisleder, MNetionsl Registry;
Nr. Refsel Brenes, Ministry of Finence;
Nr. Edusrdo Dorysn, CONICIT; and Mr. Porfirio
Lizeno, MNMinistry of GELconomic Affairs and
Commecce.

It sbould be pointed out that the
majority of Letin American countries
(especislly Mexico and South American coun-
tries) now have speciel legislation on the
question.

In genezal, it is considered that
regulation of the tremsfer of technology
produces pueitive benefits for the country sad
that it is slso useful even to the supplier,
who then bas cleesrly defined rules of play.

2. Promotion of the transfer of technology,
especially if it is of foreign origin, must
guarentee effective national development. In
this context, the present draft law intends to
achisve the following objectives:

(a) To westadblish & legal instrument
that, together with other policy measures,
world make it possible to reduce excessive
technological subordinetion of the country
with respect to developed countries, since
such dependence brings with it inter alia »
considerable drein on foreign exchange for the
use of foreign trade marks, invention pstent:
and know-how for production, technical
assistance snd technical services:

(b) To permit the acquisition of foreign
technology only when there is no demonstrated
national capacity to provide the necessary
technological knowledge:;

(¢) To ensure thet foreign technology is
not scquired on conditions that are
undesirable for the country;

(d) To promote & genuine transfer of
technology that will permit the effective
assimilation of technology by recipients in
order to achieve e greater degree of
technological self-determination;

(e) To ensure aen appropriate balance
between the legitimate intecests of suppliecs
and recipients of technology and the national
interest; and

(£) To avoid a drein of foreign exchange
for unnecessary imports of technology or
imports that imply an excessive or unjustified
burden om our economy.

3. Basically the drsft contains s definition
of the verious instruments that would be
subject to the low (article 1); the
stipulstion of the inefficacy of such
instruments vis-i-vis third pecties if they
have not been duly aeuthorized (article 2);
the description of the necessary content of
the instruments (article 5); the prohibition
of the existence of “"restrictive practices”, s
number of ezamples of which are given
(articles 6 and 7); the psyment mexims for
the acquisition of technology (scticle 8);
regulations regarding the expenditure of
foreign exchange for such pasyments
(article 12); the prohibition against
scquicing useless or undesirable technology
(articles 16 sad 17); the confidentislity of
information regerding instruments for the
transfer of technology (srticle 25); snd
provisions guverning instruments slready
signed (trsnsitory article).

The administretion >f the lew would be
the responsibility of the Minjistry of
Industry, GEnergy end Mining, through its
Directorste Genersl for Industries.

All sspects of the procedure for
suthorization of instruments sre regulated in
detsil.

Consequently the following dreft law is
brought to the notice of the Members of the
Assembly,
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The following (Draft)
LAY ON THE TRANSFER OF TECHNOLOGY
CHAPTER I

Genera] provisjons

Article 1. The present law regulates all
those instruments and contracts whose purpose
is the transmission of informstion and
knowledge for the masufacture of s product or
the use of s productius process that are in
written form aad sre intended to take legal
effect in Costi Rica, when the recipient of
the technclogy is a cesident of or domiciled
ic the country.

The following i{astruments and contracts
are subject to the present law:

(s) The assignment, sale asnd licensing
of trede marks and invention psatents, regis-
tered according to naticnal laws;

(b) The provision of informstion and
know-how in the form of sketches, diagrams,
models, instructions, guides, formules, basic
or detailed engineering drawings, specifica-
tions snd training materisl not patented in
Costa Rica;

(¢) The provision of technical, sci-
entific and administrative sssistsace in any
form, ss well as services for the operation,
msintenance, repsir, instslletion and assesbly
of equipment or the mansgement of enterprises;

(d) Pranchise licences for the produc-
tion, msrketiog and sdministrstion of goods or
services; and

(e¢) Any other form of the transaission
of information eand know-how.

Article 2. Instruments or contracte
linked with intecnstionsl techmical cc-
operstion agreements concluded with govern-
ments or public iaternstionsl asgencies are
exempted from the provisions of this law.

Article 3. Instruments and contracts
covered by the present law shsll not have any
effect vis-d-visg third parties nor vig-i-vis
the pudblic suthorities erycept through the
intermediary of the suthorizstion regulated in
this lew, and psrticularly shsall not have
effect in the following cases:

(a) As proof of the effective use of
fadustrisl property rights;

(b) Por the determinstion of texsble
property and cslculation of the tsx on jncome,
without prejudice to the fact that the
beneficiacy o° the payment or credit must
consider the latter ss taxable ‘ncome; sead

(c) With regerd to foreign exchange per-
mits for payments t"ast sust be made abroad.

Article 4. The ianstruments aand contracts
subject to the prisent law shall be governed
by the laws of Costs Rica, without prejudice
to the internationsl sgresements and trestles
spplicadle.
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CHAPTER II

ostruments and contracts: ob ations of the
artie strictive tices snd psyments

Article S. Any lostrument cc contrasct oa
the transfer of teclnology must coatsin:

{(a) A detailed description of the
specific forms end menners in which the
transfer of techanology will take place;

(b) A clear and precise indication of
the contrsct value and the forms of payment,
including information about the constitueat
elements of the technology to be transferced,
in order to facilitate their techanical and
tinsncisl evslustion;

(c) an identification of the goods or
sorvices to be produced with the techmology to
be transferred;

(d) The period of validity, its
beginning snd end;

(e) A promise by the supplier that the
technicsl documentation and other  dats
requested fo- the specific purpose stated will
be dispatched complete and in good time; and
that the technology trensferred will
correspond to the description given in the
irstrument or contract;

(f) A sworn ueclaration *» the supplier
that the technolugy to be trausferred is not
the property of a third person;

(g) A provision thst any invention or
refinement made by the scquiring party related
to the technology trsnsferred will belong to
the latter;

(B) A promise by the recipieat of
technology to observe the sgrsed quality
levels, when the (instrument or contract
provides for the utilization of [y
manufecturing trade mark, e trade nrse or
othse similer identification of the supplier,
snd the promise by both parties to -~~frain
from tsking sction calculated to injure the
good neme of the other party;

(i) The obligstion, sccording to the
terms of the instrument or ccmtract and in
those ceses in which it is jJustified, to
provide due trailaning for the stsff of the
scquiring perty, or steff designated by the
letter, in the principles end operation of the
techaology trensferred;

(§) The  maximum paywent limits for
contracting necesssry technical services for
the implementation of the {ustruments ead
contre~ts; and

(k) Acrrangements for reciprocity of
trestment between the parties.

Article 6. Without prejudice to the
provisions of article 19, the instruments end
contracts must not conteln cestrictive :lsuses
that would directly or indirectly sffect
technologicsl development, 1limit the freedom
of mansgement action by the reciplent,
restrict industrializat.on or merke-ing, or isn
goneral represent aa unjust or abusive
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Practice or one emtailimg legal imequslity for
one of the parties.

Article 7. The following. jnter
shall be considered restrictive practices:

(a) The regelation of or direct or
indirezt intervention im the mansgement of the
recipient firm;

{d) The prohibition or limitation of the
oxport of goods or services produced by the
recipient;

(c) The obdbligatiom to scquire iaputs or
components necessary for the msnufacture of
the product from a specified source;

(d) The prohibition of the use of
additionsl, supplementaery or competitive
technology;

(e) The obligstiom to acquire additionsl
technology, inventioms or futurs improvements
from a specified source;

(£) The 1limitetion of the recipient’'s
cresearch rod techmological development
sctivities relsted to the technology
transferred;

(g) Restrictions by which the recipient
{s compelled to imtroduce to the design or
specifications chasges thst sre not desired or
not needed;

(h) The obligatiom to assign or graat
licences for the use against payment or free
of charge of the techaology, patents, trade
marks, {ionovetioas or improvemwnts that are
developed by the recipiest, except in cases in
wvhich there is reciprocity or bemefit for the
recipient;

(i) BRestrictios of the recipient’'s
liberty, for the sssigmmeat of exclusive sales
or representation rights to the supplier or to
sny person designated by the latter;

(§) Provisions stipslstisg thst the
recipient should use staff designsted by the
supplier or vrestricting the use of 1locs!
pecrsoanel;

(k) Lisitations oa the volume of
production or the fixiag of ssle or resale
prices for nstionsl prodectios or exports;

(1) The obligstios to scquire from a
specified source the publicity materisl that
the recipient vses or mmst use:

(m) Provisions stipulatisg that tae
tecipient should abstsia from impuguing the
velidity of industriel property rights thst
are the subject of the iastrumest or contract;

(8) Provisions stipsleting that pasyment
must be made, or imposing other rbligstions,
vith respect to the costimued use of
industrisl property rights that have bees
sanulled or revoked or have lapsed;

(0) The imposition of quality costrol
methods or quality steaderds sot compstible
with nstiosel legislatios, oxcopt when the

product is intended for markets that demand
such staadards;

(p) The obligation to use a trade marck,
tcade name or aeny other distiactive form of
the supplier’s enterprise whean the principal
subject of the instrument or contrsct is not
the use of a trade mark or trade name;

(q) The imposition =i conditions that
violste the principle of reciprocity of
trestmeat between the parties;

(c) The obligation to submit sny
differesces that may arise to foreign laws or
to courts in other countries;

(s) Restrictions om ths utilization of
the technology after the termination or the
contract, wunless such technology is still
legelly protected ia Costs Rica; end

(t) The odligetion to make fized mininum
payments for the transfer of technology,
independently of production.

Article 8. The payments or credits that
the recipient must honour by reason of the
ects cr contracts specified in article } (s),
(b) end (d) may not exceed the equivalent of
5 per cesmt of the bese smount, which shall be
stated.

In the eveat that such pasyments sre made
in respect of 1i for trade marks, and
for this purpose exclusively, the maximum
shall be 1 per cent.

It is  understood that the asxima

_ indiceted above shall be applied to an

instrumeat or contrsct or to the total velue
of instruments or contrscts related to a
single instance of the transfer of technology.

The basis of celculaticn  shall be
determined as follows:

The totsl gross ssles made by the
recipient less discounts or refunds on sales,
commissions, freight charges and taxes and

security determined by the tegulations of this
law.

Article 9. The HNinistey of Industry,
Energy ead Nining may establish lower limits
theo those specified in article 8 for certain
economic sectors or types of products, in
consideration of their importsnce for the
development of local industry, import
substitetion, industrisl exports gand the
country‘s econoalc snd social development

Article 10. In the case of the
instrumeats end contracts specified in
srticle 1 (c) remunerstion must be bassed on
the nwmber of teckhaicians, the respective
individual fees and the estimated period which
in the view of the parties will be ascessary
for the provision of the service; for this
type of iastrumeat or contrsct, the payment of
royslties or other remuneration besed on
percestages of iavoices or production shall
Aot be accepted.

Article 11. Peyment for the use of trade

Sarks, trede names or inveation patents shall
fot be allowed im {istruments eand costracts
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signed between associasted enterpcrises.

In order to establish the calculation
base referred to in aerticle 8, the CIF velue
of imported inputs ocriginating bDoth from the
supplier of the technology and from any other
company directly or indirectly sssocliated with
the latter shsll slso be deducted from the
gross ssler.

It shall be understood that essocistion
exists [between enterprises) ian the following
ceses:

(a) Wiin en enterprise has sufficien®
shares of another aenterprise to control it;
snd

(b) Wwhen both enterprises are controlled
by one snd the same enterprise.

Article 12. The smounts or
considerstions asuthorized shell be paid in the
currency of the supplier’s couatry or ia
United States dollars, st the discretion of
the Central Bank of Costas Rice. Payments made
by the recipient for the travelliog and living
expenses of the supplier’s technicisns in
Costas Rice hall be meade exclusively in
nationsl currency.

The Centcsl Bank of Costs Rica shall not
authorize foreign exchenge exzpenditure for the
respective remittances to foreign suppliers
unless it has been previously demonstrated by
means of attestation issued by the Collection
Department of the Directorate Genersl for
Direct Taxation that the relevant tsx on such
disbursements has been paid.

Article 13. No instruments or contracts
shall be suthorized whose period of validity
ezceeds five years.

Instruments or contracts for the
sssigoment or licensing of {invention patents
sod their resewal shell be suthorized only for
the peciod of their validity after
corroborstion where applicable of their
exploitetion in aeccordance with the relevant
law.

Instruments or contracts for the
sssignment or licensicrg of trade marks may be
cenewed once only.

CHAPTER III
_ Authucizetion

Article 14. All physicel or juridicel,
pudblic or private, nationsl or foreign persons
established in the country who are recipients
of technology shall request authorization of
the ir..ruments snd contrects referred to in
srticle 1.

Article 15. The exeminstion snd
suthorization of the instruments snd contracts
regulated by this lew shsll be within the
competence of the Directorste Genersl for
Industries in the Ministry of Industries,
Energy snd Niniag.

Article 16. The contracts snd their
renewsls, amendments end edditions must oe
useful for the country's technologicsl,
economicel and social development.
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Article 17. The Dicectorate Genical for
Industries shall refuse authorizaticn of an
iastrument or contract whose object it is to
transfer techaology for which there is proven
natjonal supply capacity of equivalent
craliability oc technology considered to be
polluting, when other less pollutant
technologies exist, or technology that eatsils
wasteful use of ewmergy or employs imported
msterials or componeats instead of national
substitutes.

Article 18. When it is coasidered
necersary, the Directorate may request the
opinion of experts, providing where
appropriste for the deposi® of the
corresponding fees.

The adviser must trest the information
thet is provided to him as confideatial.

Article 19. The Directorate Genersl for
Industries shall mot authorize imnstruments or
contracts containing one or more rcestrictive
clsuses ss defined in article 7 of this law,
unless the supplier of the technology proves
in the opinion of the Directorate that in
certain csses ome or some of the practices are
not restrictive im cherscter ocr that they
correspond to practices that are justifiea in
considerstion of the specisl nature of the
technology provided.

Article 20. Instruments and contracts
subject to this lew must be submitted to the
Directorate Genersl for I[ndurtries in Spanish
or, failing that, xust be translated
ofticially; in the latter csse, the version
in the originel langusge shall also be
submitted.

Instruments or coutracts must be
submitted within the two months following the
date of their signature.

Anendments or additions to the
fnstruments aend contracts shsll be subject to
the sams regulations as the ocriginals end
shell not be valid without the corcresponding
suthorizatjon.

Article 21. If, when the instrument or
contract has been studied, correctsble defects
should be discovered, the party concerned will
be aotified so that he <cs. make the
corrections required within & period of two
months.

Article 22. The Dicectorste Genersl for
Industries must decide whether the aspplication
for authorization ls justififed or not at the
latest one month efter the submitter has
prepared it for finel decision. The
Directorste shall determine what beckground
information must be sent by the perties
concerned in order to mske possible the study
snd suthorizetion provided for ia this law.

If applicstions sre presented within the
time-limit established in article 20 of this
law, authorizatios shall tske effect as from
the dete on which the (instruments end
contrects were concluded. After that period
hes elspsed the suthorizstion shsll take
effect only from the date on which the
application was submitted.
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When the period stadlighed for the
decision on applicatic.s has elspsed without
any decision having been tskem, the Instrumest
or comtract in questioa shall be uanderstood to
be suthorized witk full legal effect.

Article 23, Vhen the requirements
provided in this lew have been satisfied, the
Dicectorste Gsameral for Industries will
dispatch en authorization certificate.

It will be cosmunicated to the Industrial
Property Register in the case of instruments
end contracts referring to industrial property
cights., so that the sppropriate snnotatioa can
be made. .

Article 2a4. 4 decision to refuse
suthorizstion may be sppesaled sgainst within
ten working days to the Ninister respounsible
for the branch in gquestioa, who must decide
the matter within the subsequeat month.

CHAPTER IV

?insl provisjons

Article 25. Information regarding
authorizetions cegulated by this law shall be
considered confidential, with the exception of
the following particulars: the name of the
supplier; the neme of the recipient; the
subject of the instrumeat or contract; the
period of walidity; authorized values: and
the purpose of the instrument or coatract.

Article 26. The Directorate Genersl for
Industries aay request any information
cosducive to verification of the form in which
the instruments or contrects authorized are
implemented.

If it should prove that inm practice the
instrument or contract is being implemented
contrary to the provisions of this law, the
suthorizstion shall be revoked, *he interested
party being given & heering.

Article 27. A National Committee for the
Teensfer of Techoology is set up and will be
oryioized by executive decree as sn advisory
bo y to the Directorate Ceneral for Industries
¢y matters related to the implementation of
this law.

Article 28. This lsw comcerns s mstter
of pudblic order aand shall teke effect as from
the dete of its publicatios.

Transitory provision: Clearly dated
fastruments sad contrscts signed before the
entry iato force of this law must be submitted
for registration to the Directorate Genersl
for Industries within onme moath. The
Directorste ney oot rofuse their
registcation. In the event that this
requirement is not fullilled, %% imsirumests
or contracts shall be considered as
ineffective for the purposes of this law.

Contracts is which smendment s or
extensions asgreed upon are signed aftec the
entcy into force of this law shell be subject
to its provisioas.

TECHMOLOGY EXPORTS FROM THE BEPUBLIC OF KOREA
Intcoductjon

In genecral, the natural process of
technologicsl development in developing
countries starts with the importing of
advanced technologies. The issue of
internationsl technology transfer has Jdrawn
wide attention from both technology giving and
receiving countries and international
technology transfer becomes more and wmore
importent.

As many studies pointud out, economic and
nationsl development rests Dheavily on the
development of science and technology. To
achieve a rcepid and solid development of
techmology, one should consider all the
relevant environmental constraints and
national resources. For s number of years,
Korea has been going through a rapid - in some
sectors - explosive economic development, end
has now reached a technologicel stsndard which
in many production sectors cen oaly be
improved by better, more modern processes. As
s result, the products and production
processes which are of interest a3 wmany
sectors of the [Korean economy end, in
particular, in the manufacturing industry, are
mainly those which sre of the ssme standacrd as
is the industrislized countries and only need
wodifications to mske sllowaace for tbe
differing national snd regionsl background
conditions rellecting the availability and
costs of existing -=-~urces. The orientation
of production to the standards of the
industrislized countries is very significant
because of Korea's dependency on exports of
commercial products, industrisl plsats send
technologies.

With ez eanusl aversge growth rste of
SO per cent during 1970, production of
machinery and equipment in Korea achieved the
highest growth rate among developing
countries. In 1980, cspitsl-goods production
was of the vslue of US$14 billion, thirteen
cimes sbove the 1970 level. (llowever despite
the rapid growth of domestic production, about
50 per cent of the country’s machinery demand
had to be covered by imports and thesy reached
close to US$7 billisy in 1980, inmcluding
considersble mschinery imports for the Chenwon
indastrisl complex.

Perticularly high import dependence
charscterizes the user iadustcies of
mechanical equipment, accounting for over
75 per cent of locsl demend. The growth in
imports and domestic production wes slso
sccompanied by a repid incressv in exports ead
ia 1980 Kores exported capital goods worch
UsS$6 billijon, sccouating for 28 per cest of
the country’'s totsl exports. A substantisl
shart of exports was aslso sccounted for by
psrts ead components of machinery, ¢and |in
psrticular by small- sad medium-scale
industrisl pleats.

Since the eerly 1960s, the technological
capecity of the capitsl goods sector has
developed repidly. “n the esrlier stsges,
smell- end medium-sized engineeriag wockshops
developed techmological capabilities 1largely
through copyiag., wmodifying or isptoviag
imported machinery. Nedium-sized companies
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sre presently making an iacressed use of the
licensing mechanism, wmeinly with foreign
companies from advanced countcies, for the
ssnufecture of small- and wediuwm-sized
mechanicsl and electriceal plasts, which are
mostly expected tu be exported to other
developing countries, largely as a rvesslt of
these companies’ considecradls resesrch wocrk to
adapt to specific local conditioas of other
developing countries.

e tus on ¢t no ct {rom
( ] 14 evelo [ [

Kores expocted s totsl of 48 techaologles
ian the five years from 1978 to the ead of
November of 1983, and royalties emouasted to
some US$252 million. 1In coasiderstios of the
curreat trend of the coswatry's ecoaomic
expansion end for domestic production of
various kinds of {industrisl equipment and
plents aad for quality improvemest, s slight
but coatinuous transfer of local techsology is
ezpected in the years to coms. With respect
to the trend of the country's techsology
ezport Iz terms of its nature, the results
were amalysed end evaluasted by the Techmology
Trapsfer Center on this techmology export date.

The yeerly analysis on the basis of the
incressing number of technology exports shows
s slow incresse from 1978 throsgh 1981,
followed by the stert of s sharp expamsion in
1982. The yearly royslty payment is the same
five-year period indicetes US$40 million in
1978, US$16 million in 1979, US$ss million in
1980, US$Al million in 1981, US$21.3 million
in 1982, end US$4aS million et the end of
November 1973 respectively.

Seen from the angle of couatry paying
royalties, the distribution of each country
bresks dony iato US$110 million for Saudi
Arsbia with 13 csses of technology Iimports,
UsS$51 wmillion for Indonesis with 2, US$a0
sillion for Iren with 4, US$24 milliom for
Bangladesh with 1, US$9 million for Libys with
2, sad so0 oOn0.

8y fndustrisl sector, the chemicals
fadustry canks the bhighest with 23 cases,
followed by the electrical end electronics
industry with 11, the machinery industry with
6, sad the metsallurgical snd other industrles
with 4 respectively.

The exported industrisl techmologies
mostly consisted of technological kaow-how
relsting to menufacturisg, opersting sad
engineering services which were developed and
{mproved by local pactaers so as to be
sdaptsble by foreign customers because of
thelr low wunit cost aend Dbigh opersting
officlency and economy.

The main resson for the disproportionste
emphasis on Middle Eastern coustries is mainly
sttributable to the fect that more sctive aad
progressive technologicel co-operstive
projects were made betwees them dse to the
repid increase in comstructions service ezports
to these countries over the past decsde. 1In
these tecbnology exports by Koresa compasies,
the export of industrisl plast is not iscluded
since information eand dats are sot esslly
svailsble. A recent Covernmeat report
{adlcates that this garticular industry bhas

8

been meking rapid progress ia recent years
through the expansios of plant design and
project eagineering for overseas clients, and
it shows that the supply of related machinery
sad equipment for imstallstion in various
industrial plants ebrosd is also steadily
rising im ezteat, as well s vaciety.
Nowsver, the criticel problem in exports of
industrial plaats, from the point of view of
Korean costractors, lies ia that they are not
fully sble to desiga asd eagineer all types of
plants wpom the request of oversess clieats.
Dee to this lack of eagimeering capability,
they have to carry ost the projected business
with the help of foreigs esgineering firms on
the basis of sub—comtractiag, resultiog in
lowsr profits or evea occasionslly showing s
loss becsuse of the high cost of fees.

The Governmeat therefore strongly urges
Korea's plest industry to make grester efforts
to export smell- end medium-sized industrial
plants where coansidershle research work on
modification and improvemeat of indigenous end
imported technologies have been done to match
their own techmical cepsbilities.

Industrjs}l techjologies and plants asvajleble
om Kocea

The concentrstioa oa the promotion of &
mstual technology hang programme emong
developing countries har an important
sigaiffcsace for their isdustrisl snd econoaic
develorment in view of limited domestic
merkets for their products as well as their
relative shortage of capital.

The Korean Goverament places great
emphasis on strengtheaing the co-operstive
relsticoship emong dJdeveloping countries so
that esch developisg country's techmical
development capecity ces be improved on a
mutusl benefit besis. As & wmove in this
direction, the Techmology Transfer Center in
1982 selected some 126 technicsl {itess
sveilable from Koresn industrial techaologies
sad plants from the chemical, textile,
electricsl and electronics industries,
macizscT, iron and steel, and other
induscrlal aress.

The distributios of esch industrisl area
cas be broken dows isto 45 items of the
chemicel, 10 of the textile, 27 of the
electrical and electromics industries, 37 of
the machioery, 5 of the iron aend stesl
industries, snd 2 from other industrisl aress.

In sddition, 97 techaical items were also
identified in 1983, bresking down Into 46
items for the chemical, 10 for the irom ead
stesl, 29 for the wmechisery, 7 for the
electrical and electromics iandustriecs snd 4
for other industries.

The technizsl conteats disclosed Iin
Indestrisl techsolosies ead plepte sveileble
from Kores <cover e broed spectrum of
techaologies sad pleaats reanxing from highly
sophisticeted techmological sress such as
polystyrene resia makiag plests to emell snd
simple omes 1like socks kaitting machines.
They ece iantended to preseat other developlng
couatries with ¢ comprehensive guide to plants
aad its masufactering ead operating kaow-bow
aveilable from relsted isdustries in Kores.




PORTUGAL'S FOREIGN  INVESTMENT INSTITUTE'S
ACTIVITIES

The foceign direct investment operstions
spproved by the Institute throughout the first
half of 1983 creached Esc. 7,470.8 million, or
& 93 per cent incresse as against the same
period of the preceding year. That value does
not iaclude an smount of around Esc. 6 nillioa
relative to cspitsl incresses by means of
capitalization of the asset cevaluation
reserves.

The portion coiresponding to currency
imports totalled Esc. 6,058.3 million,
accounting for 82 per ceat of the totsl
foreign direct investment operatioas.

As for the outstanding foreign direct
investment operstions, ceference should be
made to:

- the operations connected with the
creation end expansion of companies, which
accounted for 66 per cent of the total
approved;

- the share of foreign direct investmesnt
channelled into stabilizetion projects, which,
in comparative terms, aeaccounted for 16 per
cent of the total approved, experienced a
significant incresse, in value terms, s
sgainst the similer period of the preceding
year, l.e., three times snd a half greater
than the samount for the first half of 1982.

A bdreskdowmn sccording to the origic of
cspitel shows that the EEC countries tsks the
lead accounting for 45 per cent of the totsl
foreign direct investment operstions
approved. Among those countries, France holds
s privileged position (26 per cent), followed
by the United Kingdom (9 per cent) and the
Federsl Republic of Germany (6 per cent). The
EFTA was rtresponsible for sround 13 per ceant of
the totsl aproved, most of the Cfuands having
come from Switzerland.

The United Ststes of America and Spain
were cCesponsible for 10 per cent and 8 per
cent respectively. The positions held by Hong
Kong (9 per cent) and by Brazil (6 per cent)
are also worth mentioning.

A sectoral breskdown shows that banks end
other monetsry snd financisl Iinstitutions
gtand out sccounting for 26 per cent of the
totsl spproved.

The manufacturing of metsl products comes
next with 19 per cent, followed by wholesale
trade (12 per <cent), end restsurants and

hotels and metal ore aining, both with 9 per
cent.

Technology acquisition

ROYALTY PAYMENTS IN  TECHNOLOGY  TRANSFER
AGREEMENTS

At the Csracss meeting of Heads of
Technology Trensfer Registries the issue of
technology tressfer peyment evsluation was
estensively discussed. The Melaysian

participsnt contridbuted to the discussion with
an jaterest’ag paper questioaing some of the
basic issues related to technology payments
and introduced am innovative asppriach to the
besis of royalty csalculatiza. In this
article, several of the issues raised by the
Malaysian participant are presented and our
readers are rcequested to send their comments
to the editor of the TIES Newsletter.

si or fo t slculetio

The present basis in Malaysia for
calculation of running royalties is based on a
percentsge of the net ssles value which is
defined as:

“Gross sales Jless sales discouats or
returas, transport costs (including
freight), insurance, duties, tazes and
any other charges.”

In cases where the Licensee imports raw
msterials, components or parts either from the
Licensor or from other related sources the
costs of such rew materisls, components or
parts are also deducted from the gross sales
value ino determining the net sales value.

It is srgued that although various costs
and charges have been deducted from the
present net ssles velue, it still contaias the
element of profits. Royslties zslculated on
the present basis of net sales would in effect
mesn paying s certain percestage of royslties
on profits. The Ministry of Trade aad
Industry in Melsysis is considering whether
this is an equitable prasctice particularly is
cases where the Licensor is also a shareholder
in the Licenses compsny and as such, also
receives a share of the profits in the form of
dividends. The Ministry is considering an
alternative Dbasis for royslty calculstion

based on the °Standerd Works Cost'.

The ‘Stenderd Wocrks Cost’ being the
estimated production costs of the licensed
product calculated by taking fato
ccnsideration all estimated factory overheads
in respect of the licensed products legs:

{1) the aggregste invoiced smount of com-
ponen”s and rew msaterisls for manu-
facturing 1licensed products puvchased
from the Licensor (iacluding Liceasor's
subsidiary companies and/or relsted
compenies);

(if) import duties sand various exzpenses and
charges incurred for importing such coe-
ponents aand raw meterials;

(111) trsasport costs (including freight);

(iv) insursnce.

Use of the sbove proposed basis would
eliminate the inclusjon of imported meterials/
components asnd the profit elemeat in the
celculation of royalties.

The concept of Standerd Works Cost raises
certsin questions, in particuler whether it [s
a more equitable snd pragmastic besis then Net
Seles, and if it would be scceptsble to
potentisl licensors. It may also be argued
thet °‘Standard Works Cost’ be a good baeis for
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calculatio. when it concerns techmology
transfer transsc.ions where the Licensor has
countcy participation in the Licenses's
enterpcise.

. ot of fees unde a t 8 nts

Thers have been cases where the msjority
foreign partner in & local joint-venture
company imposes fees for mancgement services
provided to the joint-venture company under a
masnsgement agreement. Such services primarily
cover the appointment of & General NMsnager or
Managing Dicector for the joint-venture
compeny by the foreign partner snd the
functions and services to be provided by
them. Other services included sre ususlly
assistsnce in t.e selection of a management
team including foceign specislists, training
of company employees, msrketing and sales
management (including exzport ssles), adminis-
trative and financiel mensgement.

The question here is whether such
services provided by the foreign pertner to s
joint-venturs company should be the subject of
s sepsrate management agreement and whether
they should be paid for by the joint-venture
compsny. The foreign psrtner to a joiat-
vegture project (more so if it is s majority
foreign partaner) should provide such manage-
ment services freely as part of their con-
tribution to the joint wventure in order to
ensure the success of the venturs. As a
psctner in the Jjoint venture, the foreign
psrty is represented on the Board of Directors
end if it is e msjority pertner, it normslly
sppoints tbe Msenaging Director or Genersl
Mensger. Should this be the subject of s
separate mansgement agreement and payment of
management fees? In Malaysia one is of the
iocreasing view that mansgement secrvices
provided to a joint-venture company by the
msjority foreign partner should not be subject
to sany psyment of fees nor should it be the
subject of s separate mansgement agreement.
This is all the more so if one considz-s the
fect that a jJoint venture in which ine foreign
party hes s majority share is in reslity the
oversess subsidiery compsny of the forcign
party. As such, the foreign perty should not
impose fees for providing mansgement services
to its own subsidisry compeny, even though it
is 8 joint venture with local interests.

However, it remains uncertsin if the same
view of oo pasyment of fees should be epplied
to joint-venture companies where the foreign
pesrtner holds s mioority share (e.g.: 49 per
cent and below) or if there should be some
distinction between those cospsnies where the
foreign equity, although below 49 per cent, is
still substantisl and those where the foreigs
eyuity is sctually very nominel (e.g.: below
10 pet cent) and {f so, what should be the
cut-oi'f point.

Shouid mansgement agreements snd menage-
ment fees between s foreign mensgement sup-
plier and @ locsl recipient be only permitted
where the parties are totally uncelsted, thst
is, the foreign psrty providiag the mansgement
services do not hold any equity ias the local
recipient company.

LI BN B B
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CONTRACTS FOR THE CONSTRUCTION OF OIL AND GAS
PIPELINES

The following is an article based on the
report of the UNIDO/RSCAP Symposium on
Contrscts for the Construction of 0il and Gas
Pipelines held last Movember and on individual
reports prepared by various participants. The
proceedings of the Syzposium are Deing
prepared and are expected to be avsilable in
the second helf of 1984. A list of documents
of the wmeeting <can be found in the
publications section of this WNewsletter and
may be ordered from the Joint ESCAP/UNIDO
Divisicn of Industry, Human Settlements and
Technology. United Nations Building,
Rejsdammern Avenue, Bsagkok 10200, Theiland.

The objectives of the Symposinm were to
initiste a dislojue Dbetween suppliers and
recipients of technology im the pipeline
constructjon industry; and to discuss
specific provisions of lzternationsl offshore
and onshore pipeline coastruction contracts
between national o0il end yes compenies and the
internstional pipeline contcsctors.

In perticular the discussion was to
cenvess which terms of s “"fair snd equitsble”
nature should be included in pipeline
construction contracts. Also to be considered
was the review of information end curreat
practices with regard to pipeline construction
contracts. These matters were considered witl:
s view to formulating basic guidelines for the
negotiastion, conclusion and ezecution of oil
and gas pipeline construction contrscts.

The participants of the Symposium
consisted of representatives from Bangladesh,
Chine, Pedersl Republic of Germsny, Indis,
Jepan, Mslaysia, Netherlands, Republic of
Korea, Thsilsnd, Iadonesis, IBA, ripic,
various Indonesian government organizations
snd state enterprises, private Indonesian
nstional companies, foreign enterprises and
oil contractors snd, of course, the initiating
UNILO/ESCAP bodies.

Based on several country pspers, seversl
important sreas of concern were identified sad
discussed with respect to the contractusl
srrangements.

[] d n 0 [

sKreement

Here it was stressed that when a contract
is entered into between individusl partiss who
sre themselves made up of Joint venture
psrticipants, then each individual joiat
venture perticipant should sign the agreemest
on its own behslf.

It wss sgreed between the participests
that eome form of s formsl {mstrument of
sgresment should be eZecuted by the parties to
the agreemeat efter sll the negotistions had
been completed.

There was s grest difference of opinios
with regard to just how involved & principsl
should become in this sreea.




Basically, three views were put forwarcd:

(1) The priacipal should bhave a pecfect
knowledge of all facets end aectivities
which occur in relation to the
sub-cont-act and the work beiug
performed vuader the sub-coatract snd
further, that principal sepproval should
be sought and obtained;

(i1) The principal should be involved in the
technical and financial assessment of
potentisl  sub-contractors end their
sbility to perform and complete the work
to be performed but should not become
involved in the terms and conditions
contained in the sub-contract or its
day-to-dey operstion;

’

(i11) The principal should not 1in sy way
interfere in the sub-contrscting, either
in the selection of the sub-comtractor,
the formulating of terms and conditions
to be contsined in the sub-contract or
its day-to-day operations.

It wes recognized that if the principsl
becomes closely involved in the running of the
sub-contract he might lose Bis contraccual
rights against the contractor.

Scope of work

The question rsised hece was whether or
not the scope of work should be exhaustively
defined in the contract, or whether it should
be espressed in geners]l terms so that whet the
contrector is required to do is fulfil its
contractusl obligations by producing the final
product to minimum contrect specification
requirements.

It was generslly felt that there is &
need to define the scope cf work in dJdetsil
because the contractor must have s guide by
which to price his tender for the contract.
It vas stated that, where tschnical
developments occur after the tendering bas
closed, asny edditionsl costs caused by the
technological developments i.corporated into

the contract should be recovicable by the
contractor.

Irensportetion of Jlinepipe, other msteriels
and equipwent :

On considering the question of
transportstion the followin; questions were
considered:

(s) Whet s the most ressonsble wey to
tegulats the gquestion of tresnsportstion
under the terms of tke pipeline
construction contract?

(b) 3hould there be & distinction drawn
between transport by land end transport
by seat

(c) What asrrangements should be made with
regard to delsy, risk aellocation aad
fasurancef?

(d) Wwhat should the transport cosntrsctor be
sdvised cegsrding the supply of his
services pursuant to the cootraect?

It was agreed by the participants thet in
order to best regulete responsibility for the
transportation of pipe, materials and
equipment, a thorough inspection of the pipe,
ssterials and equipment should take place
immediately prior to and aefter transportstioa
hes been effected. It was agreed that the
mode of transport, the time at which property
in the pipe and materisls passes, the time at
which the trensfer of risk passes, and the
delivery points and dates at which and by
which the pipe, materisls and equipment must
be delivered must be clesrly set out in the
contrect documents.

Finally, with cregard to the costs of
transport, it was agreed by the msjority of
country participants thet any extrs costs
incurred in the transportstion of the pipe
materials and equipment, should lie with the
contractor. Presumably, of course, this
proposition is only in relation to
non-principal caused incresses in costs.

Price asnd terms of psymen:

The first question put Fforward in
relation to the matter was whether the
contractor should be given the contract og a
lump sum basis (s unit price basis) or oo &
cost plus besis.

It wes generally felt tuat in pipeline
construction contracts s lump sum unit price
is the appropriate pricing system and that
only in exceptionsl cases should cost plus
acrangements be considered.

Other questions which were raised were:

- Who vakes the rcisk of exchange
fluctuation?

- Who is to bear the risk of government
interference with regard to payment?

- Should there be clesr procedures set
out in the coatract document for the making of
progress paymeats and the issuing of payment
certificates?

- Whet is the appropriste deduction to be
mede for security of performancet Should the
deductions be reduced or extinguished when the
pipeline is teken over?

- Whet should be the position with regard
to the taking over of separable portions of
the pipeline?

- How 1s the messurs of delsy in progress
of the works to be sscertained? 3Should it be
escertained by reference to criticsl path
milestone dJdetes, or just et the end of the
contrect?

- Should force msfeure be catered for in
pipeline construction contractst If it |s

felt thet force meieure should be included,
should the force msieure be defined

exhaustively or in genersl terms?

-~ Should the contract contein penslties
for late pecrformance etc.?

- Should provisions be asde for
liquidated damages?
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- Who sbould pay for the extras costs
incurred as a result of non-excussble delsys?
Should thkis include 1liability to pey for
economic consequentisl loss?

-~ When should the principal take over the
works?

Iime of deljvery and consequences of delay

It wes generally acknoowledged that in
many pipeline coanstruction coatracts the
period ellowed for the completion of the
pipeline was extremely short, thus requiring &«
fast track operation by the coatractor.

Tt was generally agreed that only
circumstances of force majeure should excrse s
contractor’s delay in completion of the work
under the contract in seccocdance with the
construction progrsmme to which he has bcund
himself and in that event the standdown time
resulting frox the force msjeure would be
compensated to the contrsctor by the principsl.

In the event >f an inexcusable delsy by
the contractor, the contractor should be
obliged to make good the delay at his own cost
by accelerating his wock programme. If the
contractor has slresdy exceaded the relevant
milestonv dates, then liquidated damages
should be paysble by the contractor to the
principal. Some participants suggested that a
grace period be considered which could ba
provided for im the contract document or
grented to the contcactor where the principal
has not suffered disadvsatage from the delay,
espacially in cases in which it is not yet
resdy to take over the pipeline systes.

The perticipants
mechanicsl
completion of
pipeline system should be tsken over by the

agreed that after
completion end successful
performance testing, the

principel. One country wurged that the
contrsctor remain responsible for a specified
perind after the tske-over. It was mentioned
that iske-over procedures for o1l and gas
pipelines sre different, but that im sny csse
taske-over activities should be planned well in
sdvance. In order to reduce stsndby snd other
costs chargeable to the principel in ceses in
which performance testiug snd teke-over cennot
teke place due to ressons for which the
principsl is responsible, one countcy stressed
the need to come to diverging take-over
srrangements in such csses. In asppropriste
cases the possibility of taking over part of
the pipeline was mentioned.

u (] d

gvsrgntees

One of ths contractor participests
expressed concern sbout professional 1lisbility
snd wented s limitstion to be placed oa the
eztent of 1liebility. It was felt that the
contractors were beld 1lisble wunder the
contracts for damsges completely
disproportionste to the fee received under the
agresment and, in his view, the 1liability in
this regard should not exceed the sum of the
fee pasysble for the services rendered pursusnt
to the contract.
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It was agreed by the perticipants thaet.
when considering the question of 1liability,
the contractor csea onlvy be held rcespomsible
where the cause of the defect results from a
contrector supplied item or from his
workmanship.

Another Oof the country perticipants felt
that s clear stipulstion should te made in the
contract for the immediate cepair or
replac:ment of parts by the coatrsctor during
the werrenty period, thus amitigating tne
pcincipal’s losses for the time the pipeline
would otherwise have been in operation.

It was generally accepted that the
contractor should not be lisble foc
consequential losses of the priocipsl as &
vonsequence of defects. With respect to the
question of warranty period it was suggested
the” s one year warranty period was
appropriste and that afier longer periods the
sllocation of responsibili:y for the defect
would be extremely difficult.

In ceses in which the principal delivers
the complete design and engineering peckage
for the constrcuction of the pipeline, no need
for extension of liability would exist.

Security

It was a genecslly sccepted view that bid
bonds and performence bonds were & justified
security snd thst in most cases the amount of
the bonds was between 10 per cent and 15 per
cent of the contract velue.

Some of the contractor participants
expressed concern asbout the use of on demand
bonds by the principais. It was mentioned
that in certain instances the bonds had been

called upon without proper csuse. It was
suggested by one of the contractor
participsnts thst these bonds should be

paysble upon objective events or should be

conditioned upon the delivery of & favoursble

scbitrstion awerd.

Applicab wg and the set t of dispute
It was mpooted that various applicabdble

laws could epply to the contract, these

spplicable laws being:

(a) the law of the country where the project
is teking place - viz. tax lsw and
specisl considerstions;

(b) the law which desls with the
interpretstion of the contrsct - viz. the
reference laws;

(c) the laws epplicable for the resolution of
disputes - viz. s neutral lsw (e.g. the
Internstionsl Court nf Justice);

(d) the law of the place where the
scbitration is to be carried out.

It was felt that problems could srise as
s result of the operstion of the various
diffecent spplicsble lsws. One country felt
that its nationel laws should apply to sll
contracts executed s that country sad slso
thet It would be ressonsble to heve all
contract documents dJdrawn in the 1locsl




languege. It wes stressed that, in certain
cases, the use of & language different from
that used when the contract was originally
drawn may creste a situstion whers the laws of
the country whose language was used might
govern the Iinterpretation of the contract.
Por example, if a FIDIC contract is redrawn in
Indonesian one may enzounter problems because
the contrsct terminology is based on an
Anglo-Saxon interpretation whick may become
ambiguous or even entirely different on its
trenslation into the Indonesian language.

Jermination of contract

It wes felt that ¢ termination or
cancellation of e pipeline construction
contract would delay the oversll project and
therefore should be very carefuily considered
by the parties snd especislly the principal.
It was suggested that in addition to the
termination or canceliation of the contract,
the possidility of suspension of the oversll
project due to national economic reasons
should be canvassed in detsil in the contract
documents. The view was expressed that in
such  an instence where the project was
suspended and the perticular pipeline
construction contract was either suspended or
terminated, the particular rontractors
involved should be compenssted for any
sdditional costs (actual costs) which srise as
a result.

In addition to the discussion on the
major contractual provisions in such
sgreements, the meeting focused on the issue
of transfer of technological know-how, the
development of local engineering and
construction capabilities and the asppropriate
use of local materials end equipment in this
specific sector.

From the various pspers presented on this
subject aend the discussions which followed
their presentation, there was genersal
agreement that:

~ Fzch country should develop & detailed
strategy on the choice of technologies tu be
transferred.

~ Turn-key scquisition of contract
systems would not promote the desired transfer
of technological knowledge.

- Deteiled concept for the schievement of
technology transfer should be elsborated sad
fized already at the fessibility stsge of the
project.

- Technicesl
personnel should be tsken into aeccount so as
to be able to receive, retsin asad absorbd
relevant techoologicsl kaowledge.

- Cere should be teken to ensure that
scquired skills would not be lost sand that the
trained personnel ere not transferced to other
jobs just sfter beisg traised.

The seeting concluded that the discussion
acd dielogue initisted by UNIDO snd ESCAP were
extremely useful for the exchange of views and
disseminstios of knowledge between employers,
contrectors end englaneers of the reglon in the
pipeline construction ares. All participents
espressed their comcera os unressonable

quelification of locel’

demands being often made during the
negotistion of pipeline construction contrscts
and they felt that any efforts by UNIDO and
ESCAP would find their approval which could
promote the Iidea of fair and reasonable
contract terms and facilitste the burdensome
steps of theicr negotiations.

The Symposium therefore recosmended that
UNIDO and ESCAP should prepare s manusl on the
preparation and negotiation of pipeline
construction contracts in co-operstion with

relevant international professionsl
orgsnizations and other experts. The manual
should contain guidelines to employers,

contractors and engineers. It should specify
cisk areas, cessonable and unreasonable
demands which fall within the responsibility
of the relevant parties. It should also
propose the asppropriate reguletions to ensure
technology transfer aend the use of 1local
materials, equipment and services. The
question of stendecd forms for pipeline
cuastruction contracts (offshore and onshore)
for nse in the Asian and Pacific Region may
also be examined.

The Symposium urged UNIDO and ESCAP to
study sppropriste means which could activate
and promote the technology trsnsfer process in
connection with pipeline construction
contrects and releveat wuse of domestic
consultency services sad materisl supplies.
This appropriate mesns msy be conveyed to the
donor agencies for the useful utilization of
their resources, edopting 1local supplies and
services.

It is rcecommended that environmentasl
risks arising from pipeline coastruction
should be examined end closely studied by
UNIDO and BESCAP is order to take adequate
precsutionary messures.

The Symposiur strongly wurged member
countries, profes - ° orgenizstions of
engineers and co ad nstionsl oil
companies to enst e liakeges with
each other in o @ the use of fair
and equitable : _..ms in contrectual
practices, th. 4ology trensfer process sad
the use of locs upplies sad services io the
pipeline construction industry.

STUDY ON THE [EVALUATION OF CONTRACTUAL
ARRANGEMENTS OF THE FOOD PROCESSING INDUSTRY
IN SELECTED DEVELOPING COUNTRIRS

Those of our resders who were in Caracas
last October to tske part in the Eighth TIES
meeting of Hesds of Transfer of Techmology
Registries will recsll that the mesting
requested the UNIDO secretarist to present s
study at the Ninth TIES meeting to be held
later this yesr, oo the evelustios of
contractusl scrangements of the food
processing industcy in developing countries.
In view of the fect that & similer study bas
to be prepsred for the Second Consultation
Meeting oo the Food Processing Industry
(October 1984), a decision wes resched that o
joint study will be prepered by the relevent
sections of the UNIDO secretariat.

As & contribution to this study, TIES

will provide background informstion which will
help to identify the most criticsl issues and
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elements which ere found in comtrsctusl
srrangements in selected food processing
industries. First priority will be given to
the vegetadle fats and oils processing
industry (ISIC No. 3115) end vegetsble end
fruit processing industry (ISIC mo. 3113),
followed by the sugar (ISIC No. 3118), meat
(ISIC No. 3111) and dairy (ISIC MNo. 3112)
industries.

The information thet UNIDO requires is
the type of contractusl aerrangement (i.e.
joint venture, franchise, licessing, turn-key
delivecies, msnagement and training); the
ducation of the contract; tie number of
contracts with foreign holdings and the
percentage of these holdings; the fees,
whether lump sum or royalty as well as the
cate; the country(ies) with whom these
contreactusl srrangements were made.

In view of the complexity and
differentiation of the food processing sector
and  the existence of sub-sactor specific
contracts, the document will be divided iato
two parts. The first part will define the
various contractual srrangements with foreign
participstion and/or co-operation ia the food
processing sector in developing countries and
the major provisions incorporated im such
contracts; the second part - with empirical
cheracter - will poiat «t the most critical
elements and provisions included in selected
contractusl arrangements. Due o0 the scope of
this work and the limited time aveilable, two
consultants will be involved in the project
and work in close co-operstion with the UMIDO
secreteriat.

The fioal study will anslyse the role of
various cootrectual srrangements s
slternatives to direct foreign equity
psrticipstion and identify the most common
srrsngements presently epplied in the food
industry and its individusl branches, with an
indication of which arrangemeats are likely to
gein  importance in the (future. It will
contain ss well a concise description of the
most essential provisions, with en emphasis on
elements typicel fo- the food industry, and
sesk to identify the most critical issues and
elements contained in contractusl srrangements
pertsining to the food industry.

It is aenticipated that the cossultants
will conduct field missions to selected
develcping countries in order to obtain
comments from representstives of the food
processing enterprises aend the respective
goverament sgencies on the mejor problems in
the process of implesentsiion ss well s the
importance and possible formulation of
individual contractusl provisions.

$ 5 %5 8
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Publications

List of documents tor the Second Coansultation
on tke Pharmgcestice]l JIedustry {Budapest,
gary, 21-25 November 1983)

ID/WG.333/3  Progress Report

Issue end bsckrjound papers

ID/WG.393/6 Contractual Arrsngements for the
Productioa of Drugs - Issue
Paper.

ID/WG.393/1 Items whlica could be incor-
porated in coatractusl errange-
ments for the transfer of tech-
nology for the manufscture of
those buslk drugs/intermediates
included in UNIDO's Illustrative
List.

1D/UG.393/4 Items which could be included ia
contraztual arrangements for the
setting wp of a plant for the
production of bulk drugs (or
intermediates) included in
UNIDO's Illustrative List.

ID/WG.393/3 Items which could be included ia
licensing arrangements for the
transfer of techanology for the
formulation of pharmaceuticsl
dosage forms.

ID/WG.393/7 Contractusl Arcangements for the
Productios of Drugs - Background
Paper.

ID/WG.393/8  Availebility, pricing snd trans-
fer of technology for bulk drugs
and their intermediates - Issue
Paper.

ID/WG.393/9  Aveilability, pricing and trans-
fer of techmology for bulk drugs
end their intermedistes - 8ack-
grouand Psper.

ID/WG.393/10 The development of drugs based
on wmedicinal plants - Issue
Paper.

ID/WC.393/11 The development of drugs based

on medicinal plsnts - Background
Paper.

ID/WG.393/12 The meaufacture of vaccines in

developing countries - Issue
Peper.

ID/WC.393/13 The masufscture of veccines In
developing countries - Back-
ground Paper.

Reference papecy

ID/WG.393/17 Relevaat topics to be takem isto
account i the prepsrstory phase
of techmology transfer arcange-~
menie for the productios of
pharmeceuticals.

ID/WG.393/1¢ Swmmary of iadwstrisl property
protectios os phermsceuticels in
developiag countries.




ID/WG.393/ Nultipurpose  plant for the
pcoductios of UNIDO‘s List of
Essential Orugs bDased on raw
materials and interwediates.

ID/WG.393/2 Directory of Sources of Supply
of 26 Rsseatisl Drugs, their
chumical iatermediates and some
taw materisls.

UNIDO/IS.388 VWater use end eoffluent in the
Pharmaceutical Industry.

UMIDO/IS.402 Prospects for production of
vaccines and other immunizing
sgents in developing countries.

ID/WG.393/15 The need of drug policies.

ID/WG.393/14 Industrial profiles of phar-
meceutical production units for
formulatioas and bulk drugs.

UNIDO/PC.76 Report of the MNeeting about
Technical Co-operation Among
Develapling Countries (Tunis,
September 1983).

Iwo pspers presented at tk; Eighth Meeting of

Head o echnolo Iransfer Registries
d at_ Car Venezu om 7 to
tober 1983

ID/WG.405/5  Restrictive clsuses in licensing
sgreements in the pharmaceutical
industry by J. Cleslik.

ID/WG.405/7 Monitoriag of technology transfer
agreements by regulatory sgencies
- an overview of policies snd

issues.

t do t th um_on ¢con-
trectus]l erre s Bstruction of
oil end gas pipelines (Jekspts, Ipdonesis,
28 Auguyst - 2 September 1983)

INT/SYM83/T1 Overview of coatracts for the
construction of oil and ges
pipelines ia developing countries
by J. R. Seclter, Consultant,
Secretarist’'s paper.

INT/SYNS3/T1A Overview of curreat interastiossl
prectices is comtrects for the
constructios of o011 and gas
pipelines by Robert W. Jewkes,
Cossultaat, Secretariat’s paper.

INT/SYNS3/T2 Regulatory {afrastructure sad
contract approvel requirements
is  developing comatries with
specisl reference to  E3CAP
coustries by N. A. Jeaiszewski,
UNIDO, Secretarist’'s paper.

INT/SYNS3/T) TIressfer of techaical kaow-how
in pipelise comstruction pro-
jects by Paul R. Strusk, ESCAP,
Secretariat’s peper.

INT/SYNS)/TAA Developmeat of Eagismeeriag Caps-
bilities by R. N. Notosuwarso,
E3CAP, Secretarist’'s paper.

INT/SYNS3/T4 Country peper of Beagladesh by
Gissuddin Admed ead M. A. Nanne.

INT/SYN83/T5 Country paper of Chins - A gene-
<sl iatroduction tec pipeline con-
struction contracts ia Chine -
by zheng Zhong Lisn send Song
Zhen Zhi.

THT/SYN83/16 Country psper of India by
T. M. Bhargava.

INT/SYM83/T7 Couatry paper of Indonesis
prepered by Pertaming.

IHT/SYMBI/T8 Couatry paper of Malaysia by
Mohamad Nor Heji Hemid aad Chew
Boon Cheong.

INT/SYMB83/7T10 Country paper of Thailand by
Bodin Asavanich.

IHT/SYM83/T11 Transfer of technology. Involve-
ment of national resources and
eoginearing contractual as-
pects by Ary Mochtsr Pedju,
P. T. Encona, Indonesia.

IHT/SYMBI/T12 Use of local resources in the
Bsdsk - Bontang ges pipelines
project - by Tri Pstra Englneer-
iag, Indonesis.

IHT/SYH83/T13 Construction of oil snd gas pipe-
lines in Indonesia - Role of a
nationsl conmtractor - by Triawen
Saleh, Meta [Epsi Engineering,
Indonesis.

IHT/STM83/T14 Repudblic of Kores experiences in
the desigr and conmstruction of
oil end gas pipelines by HNin
Che Chonm.

IHT/SYHB3/T1S Contracts for the construction
of oil end gss pipelines by
G. D. Campbell, FIDIC.

IHT/SYM83/T16 Allocation of risk in the cons-
truction contract by Richsrd B.
Rastaan, IBA.

IHT/SYMBI/T17 A specifically formated prograsme
to bo msde mendstory for cross
country engineering contrects by
R.M. Hedjiwibowo, P.T. Branuss,
Indonesis.

INT/SYM83/T18 Oi1 and gas pipeliane comstruction
transfer of techaicsl know-how by
Harli Saled, Pertamins, Indonesis

Meetings

We list hereunder s selection of the
meotings to be held during the course of this
yesr and which mey be of assistesnce to our
readers should they bhave long-range travel
plans to work out. The 1list is of course
liable to chaages, esdditions and deletlions.

6-9 Februery - EGM oo (s) machinery and spere
pert problems iam the food-processing iadustry
(b) dowmetceam processing ectivities ias the
vegetsdble oils and fats {ndustry in developing
countries, Vieanas, Austris.
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6-10 Pebruary - [Expert Group Heeting on
Shipbuilding sad Ship Repair Development ror
Asian and Pacific Countries, Jakarta,
Indonesis.

6-10 Februsry - Regional Workshop on
Formulation of Pesticides, New Delhi, Indis.

2ad Belf of PFebruary - Subregional Meeting on
the Promotion of Iatre-African Induutrisl
Co-operation within the Framework of the IDDA,
Tunis, Tunisis.

20-24 Fsbruvary - Regionsl Workshop on
Iadustrisl Contingency Plans in the West aad
Central African Region, Dskar, Senegal.

12-16 Narech - Meeting of ad hoc growp of
ministers of industry for Asis sad the Pacific
preparatory te UNIDO IV, organized by ESCAP in
co-operstion with UNIDO, Bangkok, Thailand.

25-30 March - Soliderity HNinisterial Meeting
for Co-operation in the Industrial Devslopment
of the Yemen Arsab Republic, Ssas, Yemen.

26-28 March - Seventh Confereace of African
Ministers of Industry preparstory to UNIDO IV,
organized jointly by ECA, OAU and UNIDO, place
to be determined.

26-29 March - Investmeni Promotion Meeting for
Mepal, Kathmandu, Wepal.

2-6 April - Workshop on tim plate production
ic the Asian and Pecific Region, Jamshedpur,
Indis.

9-13 April - Investment Promotion Meeting for
the Caribbesn, Bridgetown, Bscrbados.

16-20 April - Expert Group Mesting on Quslity
Control of Pesticides, Baugladesh.

16-20 April - Third Consultstion on Lesther
and the Lesther Products Industcy, Inasbruck,
Austris.

28-30 May - Latin Americes rcegionsl meeting
preparatory to UNIDO IV orgsnized by SELA,
Hevans, Cubs.

$-8 June - Solidarity Meeting of Ministers of
Industry for Co-operstion in the Industrisl
Development of Rwanda, Kigali, Rwands.

25 June - 13 July - United Nations Commission
on Internstionsl Trads Law, 17th session (UN
Meeting), New York, USA.

23-27 July - Investment Promsotion Meeting,
Suve, Piji.

30 July - 1 August - Interregionsl Preparstory
Meeting for the Fourth Genmersl Conference of
UNIDO (UM Meeting), Vienna, Austria.

2-18 August - Pourth General Conference of
UNIDO (UN Meecing), Vienns, Austrie.
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