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Issue '!‘""?,22-, '%%

Dear Reader,

1 an pleased to report that the next TIES
Meeting of Heads of Techmology Transfer
Registries will be held in Caracas, Venezuela,
from 17 to 20 October 1983. The meeting will
address itself to the consolidation, strength-
ening and broadening of the co-operative scheme
among technology transfer registries. 1In
addition several topics of cammon interest will
be discussed. The background papers will
include various UNIDO studies on the evaluation
of technology transfer agreements in specific
Sectors. These sectors are the hotel, fastfood
and software industries. A major publication
Jointly prepared by UNIDO and the Intermational
Centre for Public Enterprises on guarantee and
warranty provisions in technology transfer
agreements will be reviewed as well.

Since UNIDO will be organizing an inter-
national conference on industrial develomment
(UNIDO IV) in 1984,  the TIES meeting will
address itself to some of the major issues to
be discussed.

As can be observed from the above, the
Jagenda is busy and stimulating and 1 hope to
report to you in one of our next issues of
the TIES Newsletter on the outcame.

G.S. Gouri
Director
Division for Industrial Studies

UNIDO activities

The Meeting of Selected Heads of Technology
Transfer Registries was held at Viema fram
6 to 8 July 1983 and was organized by UNIDO
at the request of the Seventh Meeting of Heads
of Technology Transfer Registries, held at
New Delhi, India, in December 1982. The
purpose of the meeting was to discuss the
future orientation of the TIES systes and new
areas of the system's activities which would be
considered by the eighth regular meeting of the
TIES system, to be held in October in Caracas,
Venezuela. The objectives were to review the
feasibility of a periodical review of trends in
technology transfer and to prepare suggestions
and recammendations for the further crnsolida-
tion, orientation and extension of the TIES
systezs. A number of items and issues wers
discussed and the following conclusions and
recamrendations were adopted for further

hugust 1983

aiscussion at the next meeting of the TIES
system in Caracas. The following are the
conclusions and recammendations, and we would
gladly welcame camments and/or suggestions from
owr members concerning these.

(a) It was agreed that a publication on tremis
in tecilmology transfer, as discussed at Kew
Delhi would constitute a unique contribution
toswards the provision of a consolidated infor-
mative report aimed particularly at policy-
makers, registries and academin and business
cammmitie: invalved in the process of tech-
nology transfer in the developing cowntries.
The paramount importance of technology transfer
to industrial develomment makes it even more
desirable that such a publication be issued as
soon as poasible by UNIDO. An outline of a
periodical review of techmology transfer trends
was discussed and adopted with the recammenda-
tion that UNIDO premre a draft issue paper
on the basis of this outline for discussion at
tre next TIES meeting in October.

(b) It was decided that an increased msmbership
of the TIES system by those countries having a
central registry on technology transfer con-
tracts would enhance its value, and in this
connection it was recamoended that regional
focal points be established. UNIDO would then
provide these regional focal points with a list
of potential new member countries and a cor—
solidated set of information on TIES in order
to facilitate the pramotion of the system in
the region. If appropriate, regional or
swregional organizations may assume the role
of focal points.

(c) The level of active participation of
present TIES members in the regular exchange of
information was found to be lacking and should
be asuwbstantially improved. Therefore, greater
efforts should be undertaken to urge the
members to provide as Buch inforwation as
possible to the TIES system. In particular,
the recently initiated system on servics
agreements has received an inadequate response
froe mesber comntries and UNIDO is requested to
evaluate the potential value of continuing this
part of the information exchange.

(d) It was agreed that an organized information
system on technology transfer contracts at the
national level is indispenmable for *he active
participation in the regular exchange and
contribution of information at the national
level towards the preparation of an annual
review and in this conneccion the meeting
recammended that UNIDO assirt the TIES members
in strengthening their national information
systems and ensure that those systems are
compatible for the purposes of information
exchange.
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(e) The informal information exchanged on
experiences related to the evaluation of
specific contracts was considered to be an
important element of the TIES system and
the meeting recaommended therefore that this
ad hoc exchange of informalion be prcuoted
either at the bilateral or regicnal levels, in
addition to the already accepted modus operandi
for all TIES members.

(f) The training programmes for registry per-
sonnel was considered to be an essential
canponent of all registry activities and in
this comnection it was recamvended that train-
ing programmes be made available for registry
personnel either on a regional or glodal
basis. UNIDO was urged to locate suitable
financing for these training programmes.

(g) In view of the fact that the pramotional
aspect of technology transfer is considered to
be ar important element of the registries’
activities, it was recommended that those
registries having experience in such pramo-
tional activities (shich could take the form of
sewinars on technology transfer negotiation)
show:d make available to other registries the
iruits of their experience. WNIDO is requested
to collect all available information that may
be utilized fcr pramotional activities and is
urged to locate suitable financing for assist-
ing in their executiorn.

(h) Technology transfer among developing coun-
tries could play an important role in the
TIES activities and the meeting therefore
recrmmended that the registries should study
the modalities under which such transfers take
place in detail. In addition, the technologies
available from other developing countries
should be maa: available to respective regis-
tries by the potential ljicensees. Lists of
suwch technologies have been prepared by India,
the Republic of Korea, Spain, Portugal and
Yugoslavia and registries were urged to follow
their example and prepare similar lists con-
cerning technologies available from their
comtries. 'NID0O was requested to assist the
TIES members in preparing guidelines for
dealing with transactions for techrologies
capning fram other developing cowntries as well
as descriptions of technologies available.

(1) It was felt that the registries could play
an active role in the preparation of long and
medium term technological import requirement
forecasts, which may be exchanged among the
menbers of the TIES system.

(§) A more active contribution fram the TIES
Newsletter was called for and it was recum-
mended that inter alia registries should
prepare brief 7500 words) case studies on the
evliamation of technolcgy transfer contracts
wvhich were subsequently tc be publisned on a
regular basis in the TIES Newsletter.

(k) The importance of the various stuiies the
TIES systep has produced over the past years in
the field of technology transfer was recognized
and it was recommended that at least three
Joint studies per year should be initiated in
the fields of common interest, UNIDO was
requested to co~ordinate these stuilies on the
basis of inputs received fram the TIES meabers.
WNIDO was also requested to secure sufficient

funding in order to ensure that tr2se studies
react. a high standard and that the results of
these studies are disseminated among interested
parties other than TIES.

L I

INDUSTRIAL CO-OPERATION AMONG _DEVELOPING

In preparation for the Fourth General
Conference of WNIDG, a high-level expert group
meeting touk place in Bangkok, Thailand fram 18
to 22 July 1383 on the subject of Industrial
Co-operation among Developing Countries (ICDC).
Considering the siow progress towards achieving
the Lima target of increasing the share of
developing countries to at least 25 per cent of
world industria! production, co-operaticn among
developing cowntries was bound to became the
focal point of a new international strategy for
development in order to strengthen their
internal eronomies and enable them to deal with
the industrialized cowntries on a more equit-
able and balanced basis. The meeting undertook
a thorough examination of ways and means to
exploit the full potential of industrial
co-operation among developing oountries amd
gave attention tuv harmonization of industriali-
zatior policies, joint investment programming,
joint development of production units, physical
and institwional infrastructure develomment,
develoment of human resources, and of tech-
nological, energy and financial capacities, and
the strengthening of negotiation capacity
vis-a-vis the developed countries in the
acquisition of technology and other resources
for industrial production. In order to
establish an effentive South-South co-
operation, changes would however be required in
infrastructure links, in laws and regulations
and administrative systems which for historical
reasons were geared to the North and thus not
apt to South-South co-operation.

There was considerable discussion on the
kind of industrial develomment which should be
pramoted by developing countries, as well as on
the need for alternative industrialization
strategies which could be stuiied by UNIDO, and
ICDC was felt to be more meaningful if the
strucwire and pattern of industrialization took
into account the human and material resource
endowments of the developing cowmntries, the
basic needs of the population and the need to
enswre an equitable distribution of incame.

Triangular arrangements could be envisaged
with an international agency such as UNIDO
acting as "moderator” to ensure equitable
terms of technology transfer. Multilateral
arrangements could also be envisaged which

could enable matching one country's resowrces
to the technology, management and finance of
others. Trade among developing countries in
products appropriate to their needs and markets
would provide an important means for accelerat-
ing industrialization in many developing
cowntries. However, ICIC would only be viable
if it provided credible alternatives to North-
South industrial links either in terms of
access and/or conditions of availsbility of
factors of produciion, The effectiveness
required the will and commitment of sovereign
States and goverrmental action was necessary to
provide a suitable framework. Naturally,
account should be taken of the entrepreneirial
capacities and capabilities at the national




level, with a pooling of scientific resources
for undertaking education, training, research
and development activities as well as an
efficieat and effective organiza:ion of
collecting and dissemin:ting information on
ICDC supply and demand. In this latter aspect,
UNIDO could and should perform the fimction of
a2 clearing-house by providing information on
technology, human resources, raw materials,
etc. INIDU couid be a sort of matchmaker by
identifying pramising areas or projects shere
co-operation wuld be beneficial and effective.

Registry news

QJUNTPY PROFILES - ARGENTINA

One of the items which came up for dis-
cussion at the recent meeting of Sclected
Heads of Technology Transfer Registries,
6-8 July 1983, Viemma, was the wish to publi-
cize country profiles which would cover
different countries' legislation governing
fcreign investment, technology transfer,
industrial property, payments, institutional
arrangements, etc. In this comnection, we are
pleased to iasue the first of these profiles on
Argentina:

Legislation

A) Foreign Investment
1) Laws

a) Law No. 21,382 (1977), amended by Law
No. 22,208 (1980).

b} Decree No. 103/81 (1/19,81),

2) Registration

The law divides foreign investment into
three categories for the purpose of authoriza-
tion, namely:

- Investments for which priur roval t
the National Executive Power is md%maﬁ
(‘lational Defence and Secwrity, Public Ut
lities, Sanitary Services, Postal Services,
Electric Light and Power, Gas, Transportation
and Telecammmnicaticns, Radio Broadcasting and
Television Stations, Newsnapers, Magazines and
Publishing Companies, Energy, Fducation and
Banks, Insurance and Finance Companies;
Investments that exceed US$ 20 million, and
others).

- Investments that onl* require Erior
approval by the .mplementation Authority (Under
Secretariat for Economy of the Ministry of
Econany) .

Investments that may be made without
any prior approval whatsoever (Reinvestment
of profits, and others).

Vil

Once the approval requirements have been
met, foreign investments are to be registered
with a special register kept for this purpose
by the Central Bank of the Argentine Republic.

3) Scope

"Foreign investments can be m=2de in the
form of Intangible Assets, in accordance with
the specific legislaticn™ (Art. 3.5 law No.
21,3825,

Law No. 19,550 (Business Association Law)
allow2z only investments in the form of
Intangiole Assets if it is possible to execute
it (only Industrial Property Rights).

B) Industrial Property
1) Laws

a) Patents Law No. 111 (1864).

h) Models and Industrial Designs Law
No. 16,478 and Decre: Law No. 6,673/63.

c) Trademarks Law No. 22,362 (1980).
Decree No. 557/81 (3/2u/81).
2) S

a atents: Are not allowed in pharma-
ceutical sector (products).

b) Trademarks: Are allowed in all sectors.

C) Technology Transfer
1) Laws

a) Law No. 22,426 (1981).
“®0/81 (3/25/81).

2) Regulation

Onerous legal acts whose objective is
transfer, assigmwent of licensing of technology
or trademarks by persons damiciled abroad 1n
favour of persons domiciled in Argentina,
alvays provided that such acts produce effects
in the Argentine Republic, are included in the
regime of the law. The legal acts formalized
between a foreign capital local company and
the company that controls it directly or
indirectly, shall be subject to approval by the
Enforcing Authority. HRemainder acts shall be
recorded for informatjon.

Decree No.

3) Scope

Technology is understood to m=ai, invention
patents, industrial wmodels and designs and all
technical knowledge needed to menufacture a
product or to provide a service.

§) Restrictive Practices

The law does not fix clauses which are
not allowed to appear in contracts. Only
allowed are the clauses that are in line with
normal market practices among independent
enterprises.

5) Remuneration

Payment for the use of trademarks will not
be approved (related business enterprises
only).

6) Taxation
a) Federal Income Tax

The effective withholding tax rate on
payments is 18 per cent (45 to 4O per cent).
These payments are tax-deductible to licensee,
always provided that the licensee withholds and
pays the appropriate tax within the due date of
the respsctive tax retuns (the 20th day of the
fifth month after the end of the ;’«cal year).

b) Federal Stamp Tax
The rate is 1 per cent.

Institutional Arrangements

A) Campevent
Same text.




B) Office Staffing

Management - 3

Evaluvation - Engineers: 2
Lawye:s: 3
Econamist: 1

Study/Evaluation

- Technical, econamic and legal evaluation
on contracts between related business enter-
prises.

- Legal evaluation about object of contracts
included in the r2gime of the law, between
unrelated business enterprises.

- Statistical evaluation atout all con-
tracts registeral and approved in the Tech-
nology Transfer Office of the Instituto
Nacional de Tecnologia Industrial (INTI).

C) Competence

INT? is the competent authority for all
acts included in tne regime of law 22,426
(Technology Transfer).
D) Co-ordination

Figure 1 shows INTI's relation with the
National Executive Power.

Figure 1:
NATIONAL EXECUTIVE FOWER

MINISTRY OF ECONCMY
SECRETARIAT OF INDUSTRY AND MINING
INTI
TECHNOLOGY TRANSFER (FFICE

E) Evaluation

1) Payments
- Related business einterprises:

INTI allows payments shen they do not exceed
5 per cent net value of product of serviue
sales; or when they do not exceed foreign
enterprises’ RAD expenses as a percentage of
their sales; or when they do not exceed the
rate between wunrelated business enterprises of
similar products or services,

- Unrelated business enterprises:
Does not require evaluation.

2) Forms of payment

INTI does not have preferred forms of pay-
ment .

3) Restrictive Practices

INT]1 does not have a 1ist ol restrictive

practices that are no' allowed.
T2 I
THE NATIONMAL PAPER ON EVALUATION AND ANALYSIS

OF_TECHNOLOGY TRANSFER TRENIS_AND ITS FUTJRE
CY IN THE REP'BLIC OF KDREA

The fundsmental objective of technology
develomment lies in techwological self-reliance
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making it mandatory for developing nations to
concwrrently implement technology import and
their own research and development. Since
developing countries cannot permanently break
away fras their dependence on foreign tech-
nologies they vill need to accumulate technical
capabilities and enhance their technical levels
shich will be capable of creating technologies
resulting frum the absorption and adaptation of
imported technologies.

The Republic of Korea's madel of the past
technoiogical development process and its
future ccurse is briefly outlined here, using
the machinery and elect.onics industries as an
example.

Between 1950 and 1960, the two industries
chiefly imported components for assembling
and in the 1970s they began tc import scme
mechanical processing and design technologies
for modification and application in order to
increase the produwt localization rate. In
the 1980s, when the Fifth Five-year Econamic
Development Plar. is to be carried out, the
industries are seaking the so-called advanced
country type technology imports, acquiring
industrial key technology on a selective basis
under the strategy of technological innovation.
In the other hand they are making efforts to
build the capabilities for developing new
technologies and adapting and modifying
imported technologies for achieving techno-
logical self-reliance in the end

As an institucional support policy of
the Govermment for the prasoticn of technology
imports the idea of the “gradual liberaiiza-
tion policy of technology import™ was conceived
as a means for allowing private business firms
to quickly import required advanced techno-
logies at their own discretion. With this
particular policy, the Government took insti-
tutional measures to switch the leading role in
the technology develomment programme fram tnz
Government to private industries, and to
pramote direct importation of industri~l key
technologies fram their sources in 1978, Urder
thess measures, the first step of tecinology
import liberalization was taken, and this was
followed Dy the second liberalization step in
1979, ard the third in 1980. Under these
steps, imports of technology with a contract
per~iod of less than 10 years and running
rovalties at less than 10 per cent of net sales
are automatically zpproved upon request to the
pertinent Govermment agency, thus greatly
simplifying the procedures for approval of
technology import applicaiinns and shortening
the Goverrment's lead time for approval. When
the capital linheralization policy, now being
considered by the Coverrment, is set in motion,
it 1is expected that imports of foreign tech-
nology will be completely liberalized and the
present approval systex replaced by a reporting
system.

Between 1652 and 1982 there were a total
of 2,281 technology transfer projects with a
rovalty payment of US$ 681 million during the
whole period The contribution of foreign
investaent to the promotion of “‘echnolcgy
transfer activity in the countr . has been
significant. Generally speaking, developing
nations attract foreign investment to meet
their financial reouiresents, increase employ-
ment and production, introduce advanced tech-




nology and develop overseas markets. The
major motive in the case of the Republic of
Korea, however, was and remains the transfer
of foreign investors' technology, business
experience ard marketing capability. A survey
of natiomal business motives for joint ventures
with foreign companies revealed that 35 per
cent of local business establisiments surveyed
had been motivated dy technology transfer.
This seans that many damestic firms want to
have access to advanced technology through
joint ventures with foreign partners.

The transfer of technology is possible
with teclmology licensing agreements, but many
INCs with industrial key technologies in
strategic industries are reluctant to provide
the required technologies without their capital
participation. This is why domestic firms
prefer joint ventures with foreign investo:s,
especially in technology-intensive industries.
Foreign fimms investing in national strategic

industries, such as chemicals, machinery and -

electronics, represented over 70 per cent,
shoving that foreign investment in the econoay
is closely related to the coumtry's industrial
development policy.

In recent years, the pattern of foreign
investment in the republic of Korea has under-
gone some changes as the country's econamic
cczaiiiions heve changed. ror instance, the
increaseu wage level has driven foreign
investors to move from the labour-inteasive
sector before 1976 to the technology-intensive
and capital-intensive industries. The contri-
bution of foreign investment to the development
of natiomal industrial technology, especially
to the develomment of strategic industries, in
the course of technology transfer is particu-
larly clear in the machinery and electronics
sectors. The electronjcs industry is highly
technology-intensive and, the Republic of Korea
is far below the level of advanced cowuntries in
this particular industry, but today, its
electronics industry is one which has strong
international campetitiveness. In 1980, the
industry achieved exports totalling US$ 2,003
million, 11 per cent of the country's total
export achievement, including US$ 1,049 million
earned by fimms with foreign equity. In otner
words, campanies with foreign equity contri-
buted more than half (52 per cent) of the
industry’s exports,

In the case of the country's machinery
industry, there had been little technological
now-how until the early 1960s, but over the
past 20 years foreign investment, along with
tecnology transfer franm advanced countiies,
has provided the motivating force for the
industry to grow to the present level. PEetween
early 1960 and 1980, the machinery industry
drew 121 foreign investment projects and
512 techmolagy transfer projects. Included
in these are 109 investment projects and
451 technology transfer projects (ram a'vanced
countries, such as the United States, Japan,
Federal Republic of Germany and France.

Thus the Goverrment of the Republic of Korea
1s closely studying concrete measures for
improving the investment enviromment and
providing incentives to pramote foreign irwest-
ments, especially those of TNCs in posseasion
of highly technology-intensive industrial

technologies, in addition to eliminating
institwional impediments to the pramotion of
foreign investments.

With respect to the trend of royalty
payments, contract periods and ::her restric-
tive business practices, the results were
analysed and evaluated by the Technology
Transfer Center based an a total of 200 import
contracts for techmologies which damestic busi-
aess firms have introduced since 1979. The
recent report of the suvey shows that same
gradual changes in the country's techology
transfer trend have occurred in terms of the
ahove contractual arrangements.

The annual analysis on the trend of royally
payments shows a slow increase from 1962
through 1976 followed by the start of a sharp
expansion in 1977, with the royalty payment in
the same year amounting to US$ 58 million,
US$ 85 million in 1978, US$ 94 million in 1979,
US$ 107 million in 1980 and almost the same
level in 1981 respectively. Despite such
serious factors as the global recession,
coupled with social unrest and econamic
recession at home caused by the rising oil
prices on two occasions, a continued increasing
trend, though gradual, has been noted. It is
evaluated as attributable to the results of the
liberal policy snich was gradually introduced.
An analysis has shown that the overall royalty
payment has increased as a result of an in-
crease in royalty scale for each technology
imported since the policy, but not because
of the sharp increase in the number of techno-
logies actually imported. Illustratively, fram
the report's data the total annual royalt
payment for 296 cases of technologies in 1975
recorded US$ 85 million, while the amount
totalled US$ 107 million in 1981 for 247 cases
of imported technologies, representing a
decrease of 49 cases fram the previous year and
giving an increase of US$ 22 million in pay-
ments over the 1978 figure. Such an increase
in the scale of royalty payment per imported
technology has several reasons, one of the most
conspicuous being that a high royalty has to be
paid because the level of technologies imported
is gradually becoming more sophisticated.

One »of the most important contract condi-
tions is its duration. The comparative
analysis of trends of contract duration, as
shown in the survey report, indicstes that the
duration gradually becomes longer following the
liberal policy, with contracts of 5 years and
over occupying 67 per cent of the total. When
analysing reasons for the longer period, it may
be suggested that firstly, the import of highly
sophisticated technology requires a longer
period for its digestion and absorption, and
secordly, the request fram the licensor as a
Joint venture partner has naturally to be

camplied with because the technology import is
contingent to the joint venture.

In the meantime, the analysis related to the
expost restriction clause for the licensed
product shows that 48 cases, or 24 per cent out
of a total of 200 cases of technology import
contracts surveyed, are totally banned fram any
export, rea'ricted fras the export territory or
prior approval is required from the licensor
shen the export is desired.

When reviewing prescribed clauses obligat-
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ing the licensee to procure raw materials,
intermediate proaucts and other requipment fram
the licensor, (called the tie-in clause), 33
cases coxTesponding to 16.5 per cent of the
total cases include such clauses.

In the case of prohibiting or restricting
the manufacture of products which are identical
cor similar to licensed products during the term
of technology import, 23 cases corresponding to
11.€ per cent of the total cases are noted.

Regarding the clause prohibiting any
continued use of the technilogy on expiration
of the term of contract, 17 cases corresponding
to no more than 8.5 per cent of the total cases
belong to the category of this clause.

The clause obligating the technology
importer to obtain prior approval from the
technolagy supplier when the former wishes to
conclude a separate technology import contract
with a third party, represents as many as 23
cases corresponding to 4.5 per cent of total
contracts.

In the case of the grant-back clause obli-
gating the technology recipient to awthorize
the technology supplier to unilaterally aecide
on the right of use when the recipient so
desires regarding the products of their own
invention or finding, totals 23 cases corres-
ponding to 11.5 per cent of the total con-
tracts.

The last is the (.lause relating to the
arbitration and goveiming law. The problem of
arbitration and governing law is cne of the
most difricult clauses experienced by damestic
business firms duwring the course of negotia-
tions for technology import. Before the
implementation of the policy, the Govermment
encouraged use of the good offices of the
International Commercial Arbitration Associ-
ation when arbitrating and settling matters in
accordance with the laws of a third country, as
far as the applicable law was concerned.
However, in most technology import contracis
witn TNCs, such goverrmmental administrative
guidance was not necessarily successful because
most of the TUNCs insisted that the issue of
litigation be settled under the )<gal system of
their own country. In the report, the clauses
claim that the technology supplier should
settle the issue of aroitration and governing
law in their own cowntry and their own laws
occupy respectively 7 per cent and 4.5 per
cent.

In the past four years of the Republic of
Korea's gradual technology import liberali-
zation, the simplified approval procedures
and the reduced approval time enabled local
industries to import advanced industrial
technologies in good time, and this insti-
tutional support is of great significance to
the pramotion of techmology import. However,
the said policy has given rise t several
problems in terms of high royalty payment and
restrictive business practices mentioned
before, as was expected to be befre the poiicy
was implemented.

In order to effectively cope with such
problems, as well as in preparation for the
capital liberalization policy now being con-

sidered by the Goverrment, the Coverrment has
enforced the Monopoly Regulation and Fair Trade
Law since 1981. In a nutshell, the Govern-
ment's basic direction of technology import
policy willi be placed on the posicive support
for local industry with pricrity being given
to private businesses under the concept of
prior approval and subsequent guidance, to be
followed by the administrative guidance
designed to effectively help wtilization of the
transferred technolcgy.
s &8

PORTUGAL - FOREIGN INVESTMENT INSTITUTE'S
ACTIVITY

Direct foreign investment operations made
from January to March 1983 reached Esc. 3,169
millior or 2.7 times the value authorized over
the same period of the precedisw year. Of this
amount, the share that concerned capital in-
creases by means of capitalization of the asset
revaluation reserves was mmall as it accounted
for 2 per cent in the first quarter of this
year, as against & per cent in the first
quarter of 1982.

As for currency imports in the period under
analysis, in the first three months of 1963
they dropped to 72 per cent from 87 per cent in
1982. This decrease was, however, due to the
greater inportance, up to this mment, of the
capital increase projects in which capital
import is lower than 50 per cent of the value
of the operation.

Nevertheless, it is to be underlined that
39 per cent of the foreign direct investment
authorized so far tnis year was channelled
into the creation of new campanies, while in
the first quarter of (932 the share ascribable
to this kind of operation was 13 per cent.

b sectoral breakdown shows that banks and
other financial institutions (37 per cent)
restaurants and hotels (13 per cent) and the
manufarturing of metal products (13 per cent)
are the branches that received most of the
funds caming frae foreign d.~ect investments.
The most important sectors in the first half of
1982 were sholesale trade (40 per cent), manu-
facturing of metal products (17 per cent) and
real estate operations (13 per cent). Out-
standing among the countries of origin of the
funds were, in the three months under analysis,
Hong Forg (22 per cent), France (21 per cent)
2d the United Kingdam (12 per cent}. In the
same period of the preceding year, the first
positions went to France (23 per cent), Federal
Republic of Germany (12 per cent) and the
United States (9 per cent).

Recent legislation

ANDIA ISSUES NATIONAL TECHMNOLOGY TRANSFER
POLIC

Since India acquires a major part of its
technology fram abroad, the nation's policy
makers are becaming increasingly interested in
the various aspects of technology transfer, and
in particular its regulation and control.
Being aware of the imperfZect mariet in tech-
nology, and with a view to achieving a multi-




tute of other objactives, the Indian Lovermment
has announced a Technology Transfer Folicy.
The national aims have oeen indicated as
follows:

The basic objeciives of the Technology
Policy will be the development of indigenous
technology and efficient absorption and adapta-
tiou of imported technology appropriate to
national priorities and resources. Its aims
are to:

- Attair techrological campetence and self-
reliance to reduce vulperapility, particularly
in strategic and critical areas, oaking the
mxxisum use of indigenous resources;

- Provide the maximum gainful and satisfy-
ing employment to all strata of society, with
enphasis on the employment of women and wealer
sections of society;

- Use of traditiomal skills and capabili-
ties, wmaking them commercially competitive;

- Enswre the correct mix between mass pro-
duction technologies and production by the
Basses;

- Enmre maximm develoment with minimum
capital outlay;

- Identify obsol escence of technology in
use and arrange for modernization of both
equipment and technology;

- Develop technologies which are inter-
nationally competitive, particularly those
with export potential;

- Improve production speedily throwgh
greater effinfency and fuller wtilization of
existing capabilities, and enhance the quality
and reliability of performance and output;

- Reduce demands on energy, particularly
energy fraa non-renewable sources;

- Enswre harmony with the enviromment,
preserve the ecological balance and improve
the quality of the habitat; and

~ Recycle waste material and make full
utilization of by-products.

L IR BN

M SCIEWCE AND TECHNOLOGY POLICIES IN MEXICO

The Mexican Govermment has defined its
sciente amd tecimology policy for the caming
five years (1983-1988) in the recently
published Mational [DCevelopment Plan for
1983-1988. Por the interest of our readers, we
have summzrized two important science and
technology developzents. of particular
in' erest is the intended reassement ->f the
F.°esent technology transfer policy.

1. Strengthening of the infrastructure

The growth of the national system of science
and technology will be stimul ated throwgh:

- The allocation of resowurces strictly in
accordarce with the science and technology de-
velopment plan applying criteria related to the
quality and efficiency of the research centres;

- The development of human resources throwgh
scholarship programsez in natioral institutes
having SiT capecities ard which have proven
research programmes in tneir respective fields;

= Pramotion of a better utiliztion of the
present. scisnce and tecnnology infrastructure
through the development of a greater co-
operation to oomplement capabilities and to
share financial resources and facilitate the
repair and maintenance of installed equipment;

- National integration of information
systems on science and technology according
to b ject;

- Develomment of co-operation between the
productive sector and the research and develop-
ment centres;

-~ Strengthening of tre programmes of shared
risk or other financial schemes which involve
the participation of the private sector in
research and develoment projents;

- Stimulation of the demand for technologi-
cal advisory services by the productive system
through the establisiment of information
centres and advisory and extension services
centres by sector spread thioughout the cowntry
in association with development services like
standardization, metrology and quality comtrol.
Technology transfer and international co-
operation

- An evaluation committee will be incor-
porated in the existing legal framework goverm—
ing technology transfer in order to review a
structure vis-a-vis the current situation in
the country.

- Studies will be carried out on how the
public sector's buying power can be utilized in
the rationalization of acquisition of foreign
tecnology and for the pramotion of nationai
research and development.

- National engineering and consultancy
firmms will have their capacity to identify,
select, assimilate and adapt scientific and
techmological knowledge fram abroad strength-
ened .

In order t. ensure that the intermational
teechnical Cco-Operacive Will be consistant
with the development objectives of the cawntry,
particularly in the field of science and
technology, a8 co-ordination committee in-
volving various ministeries will be estab-
lished.

* & 8
FORTUGAL - THE. NEW INVESTMENT INCENTIVES
SYSTEM

1. Introduction

Decree-Law 132/83, published the 18th March,
creates an Investment Incentives Systam shich
constitues a new IIIS (Integrated Investment
Incentives System), replacing the one in force
since Decree-Law 194/80 was published.

sesides setting off both the sectoral
and regional localization camponents, in what
concerns project evaluation, two new regimes
have been created - the regional/ sectoral
priority and the incentives to the transfer of
location - vhich by their own far-reaching aims
greatly improve the set of opportunities which
are offered to investors by Portugal.

The new System car be defined, after all
these improvements, as a se% of fiscal and
financial benefits which are granted to irwvest-
ments in mining, quarrying and manufacturing
industries.

Besides all installation or expansion of
productive wnits projects, those conczrning the
replacement of equifment may now be considered
too under the scop: of the System.

2. General requisites

The tangible fixed assets eligible for
incentives may not cumprise, in general, used
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equipment or light vehicles, and land in the
case of the manufacturing industries.

Each firm may be only entitled to financial
incentives provided its own funds finance the
project by, at least, 30 per cent of the
overall value thereof or its own funds exceed
3C per cent of the fixed assets.

The project promoter shall prov2 the
project is econmmically and financially
feasible.

Firms shall own an adequate accourting
system and ove they have no debts towards
both the State and/or the Social Security.

3. Regimxes

The System comprises 8 distinet regimes,
which are not cusulatively applicable, except
for those mentioned in F) and H) below.

All the amounts indicated below may be
yearly adjusted by a rate equal to 75 per cent
of the offical inflation rate established every
year by the Institute of National Econamy.

A - General regime

This regime is to apply to all projects
higher than 20 million escudos.

Incentives are granted should the pro-
Ject's clessification by points (P) be equal
to or higher than 5. That score is obtained
through the weighed swm of three factors cam-
puted according to the following forwula:

P =0.35P) + 0.35P2 + 0.30 P3
where

Py - econmic productivity

P> - sectoral productivity

P3 - regional productivity

For projects higher than 250 wmillion
escudos a macroeconomic appraisal of the

project is also required.

The econcmic productivity (P;) relates, ty
means of formulas, the value of the directly
productive investment with praduction, exporis
being rewarded and imports penalized.

Py will be reduced should raw and subsidiary
materials account for over 70 per cent of the
sales generated by the project.

The sectoral priority (Pp) varies according
to the item of the Economic Activity Classifi-
cation of the project and ranges fram 0 to 10.

The regional priority (P3), which ranges
fraz 3 to 10, benefits the regions located far
fran the big centres to the deriment of the
already existing industrial poles of Lisbon,
Oporto and Setibal.

The mining and quarrying industries and, in
general, those that use national resources or
waste products for energy purposes score the
oaximum classification by points regardless of
their geographical location.

The financial incentives consist of interest

rate rebates for up to five years, at the -
most. The formula, by swhich that sbsidization
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is computed, relates the classification by
points (P) with the basic discount rate of
Banco de Fortugal and also with the degree of

proportion of the praioter's own funds in the
project's financing.

B - Regional/sectoral priority regime

This regime, which is to apply to projects
lower than 100 million escudos, does not take
into account the economic productivity referred
to above as Py but otherwise only considers P,
and P3. The scores of both these two factors
classify the projects entitled to different tax
and financial incentives.

Thws the maximm values (Pp=P3=10) provide
the tax benefits set off in thé table in A
above and a 7 per cent interest subsidization.
Under this regime no incentives are available
should P> = Q.

C - Simplified regime (for small-sized pro-
jects)

Projects lower than 20 million escudos may
qualifiy for this regime provided they create
new jobs in sectors shere P> # 0 and should
firms employ less than 50 workers and have made
no collective lay-offs throughout the preceding
year.

The tax incentive consists in a deduction
fra: the industrial tax base of 50 per cent of
the vaiue of the new equipment, which may reach
up to 70 per cent in case P3;7.

The financial incentive consists in a non-
repayable suwbsidy granted for each job created
(and maintained), equal to 1§ times greater
than the unemployment allowance per month in
case P3 = 3. Shou.d P3 be 7 or 10 that susidy
is increase¢ by 25 per cent and 50 per cent
respectively.

Together with those incentives, swventions
can also he granted for purposes of the train-
ing of staff, provided that they do not exceed
by 50 per cent the financial incentives
referred to above.

o Zxtraordinary regime of capital dmations

These subsidies 3 fonds perdu, which are
to be used in the acquisition of new tangible
fixad assets, are unly granted in case P)7 and
P25,

They directly depend on both the final
classification by points (P) and the smant of
own funds invested in the project.

E - Contractwml 1egime (for project of high
econmmic and social impact)

This regime is to apply ‘o projects hLigher
than 1 billion escudos and the incentives are
camputed on a case-by-case basis.

F - Regime of incentives to the tranafer of
location

This regime is to apply to firms that,
vithout reducing the mmber of jcbs, wish to
transfer the productive units from regions
wh=re P3 = 3 to regions where P3 = 10,




Fraz the fiscal point of view they benefit
fram both real estate transfer tax exerption
(on the acquisition of buildings and land) and
fram capital gains tax (on gains resulting fram
transfers, when reinvested).

The financial incentives available are as
follows:

-~ A subsidy a fonds perdu amounting to
50 per cent of the total costs of the transfer
of the productive equipment;

- A subsidy a fonds perdu for each dis-
missed worker entitled to redundancy payment,
the maximum value of shich being 12 months the
unemploynent allosance:

- Sundry subsidies 3 fonds perdu to be
directly granted to workers with respect to
dislodgement and settlement expenses.

G - Tax incentive regime for merging and ro-
operation among rirms

These incentives are granted to fimms
under reorganization throwgh either wmergers
(merging of firms or the merging of one fimm's
total or partial assets into another) or
co-operation agreements for the mrposes of
marketing, praomotion, lnow-how transfer, staff
training, etc.

The tax incentives to be granted are as
follows:

- Exemption fram real estate transfer tax
(on the transfers of buildings) and from
capital gains tax resulting fram the operation
concerned or fram capital increases;

- Deduction fram the taxable incame of the
losses in the previous thre: years up to the
fifth financial year;

- Maintenance of the ceductions already
granted to the merged firms as a result of the
investment carried out in tangible fixed
assets.

F - Subsidy regime for research and techno-
logical development

Tnis regime is to apply to the firms
eligible for any of the regimes mentioned above
and that conclude, through the competent
entities, a research and/or technological
develofment contract approved by the Ministry
of Industry. It consists in a swsidy a fonds
perdu equal to 50 per cent of the expenses
resulting from the contract for a maximum
period of three years.

k. Submission of the applications for incen-
tives

Ir general, the applications for incentives
are submitted at the Foreign Investment
Institute (FII) by means of an application
form addressed to the Minister of Finance and
Planning:

- Should they apply for the contractual
regime foreseen in the Foreign Investment
code;

- In the case of new fims with more than
25 per cent of foreign capital;

- In the case of firms, already established,
with more than 50 per cent of foreign capital.

In the remaining cases applications may be
directly made at banks or at the Institute for
the Support tc Suall and Medium Industries
(IAPMEI) shonld the firms be duly credited
by that Institute.

Swuld the incentives be exclusively of a
tax nature and not fail under the jurisdiction
of the FII or the IAPMEI, applications are to
be made directly at Direcgao-Geral das

Contribui¢des e Impostos (the General Taxation
Board) .

Technology acquisition
and TAS

INDUSTRIAL CO-OPERATION

Industrial co-operation with the Associa*ion
of South-East Asian Nations (ASEAN) is pursued
through three different schemes, namely the
ASEAN Industrizl Projects to serve regional and
international mariets, the ASEAN Industrial
Compl ementation Scheme involving specialization
in production and exchange of products and
camponents within specific industry sectors/
subsectors, and the ASEAN Industrial Joint
Ventures in the private sector. Priority shall
be given to projects which utilize the avail-
able materials in the member states, contribute
to the increase of food production, increase
foreign exchange ea-nings or save foreign
exchange and create employment.

1. ASEAN Industrial Projects (AIP)

The large-scale goverrment-sponsored AIP was
conceptualized fram the advantage of econamy of
scale within a market mechanisn. At least one
ASEAN industrial project will be set up in each
member country. The first five projects have
been identified and agreed won as follows:
ammonia-urea project (Indonesia); ammonia-urea
preject (Malaysia); copper products (the
Philippines); diesel engines project
(Singapore), this project was cancelled; and
rock salt-soda ash project (Thailand).

In terms of the total capital investment of
the AIP, it was agreed that 70 per cent will be
fran concessional long-term borrowings fram the
Japanese Goverrment, the remaining 30 per cent
being shared betweén five member cowuntries.
The host country shall have 60 per cent of the
equity, with the remaining 40 per cent to be
shared equally by the other fowr cowuntries.

The establishment procedure of each AIP
normally proceeds along the following lines:

a) Identification of large-scale industries
which require a regional market to be viable
in the early stage.

b) Removal, complete or partial, of intra-

regional trade barriers facing these industrial
procduets,

¢) Declaration of govermment volicy support
(effective suwsidy) for investment in these
areas.




d} Response forthcaming fram the private sector
by way of investment proprosals.

e) tstablistmer: of institutionmal arrargements
to improve such conditions as may be required
tc achieve other normal goals, swh as equi-
table cdistribution of benefits and costs
resulting franm the regional industries.

2. ASEAN Industrial Ccaplementation Scheme
(RIC)

The idea of AIC is to co-ordinate the indus-
trial production of various casplementary goods
within the private sector and to give these
goods preferential treatment within the ASEAN
regiorn. The Basic Agreement on AIC signed
in 1981 provides the guidelines and insti-
tutional framewoir : within shich the ASEAN
govertment machinery and the private sector,
through the ASEAN Chambers of Commerce and
Industry (ASEAN-CCI), will collaborate in
pursuing industrial complementation. The
ASEAN-CCI has a significant role to play in
.ais scheme and has been one of the mos: active
organizations among the ASEAN institutions. A
nunber of regional clubs have been set uwp, and
‘hey attempt to co-ordinate production among
members. These arrangements indicate the
crucial role of the private sector in regional
co-operation. AL present, a camplementation
programme or paclkage in the automotive industry
has been agreed upon. The allocation of the
first package consists mainly of the following
existing products.

Indonesia: diesel engines (80-135 mi/h);
axle, wheel rim for motorcycles,

Malaysia: spokes, drive chains and timing
chains for moter cycles, safety belt, crown
wheels and pirions.

Philippines:
cars transmission.

body panels for passenger

Singapore: universal joints, oil seals and
V-belt.
Thailand: body panels for commercial

vehicles of one ton and above, brake drues lor
trucks, heavy duty shock absorbers, stabilizers
bumpers and trunnion brackets.

The AIC Guideiines are set out as follows:

a) An AIC package must be participated in by at
least four of the five mamber countries, unless
oltherwise decided by the ASEAN govermmental
bodies.

b) Identification of products for inclusion in
an AIC package shall be done by ASEAN-CCI;
apyroval of the paciage and assocjated trade
prefc-ence shall be undertaken by the ASEAN
goverrmental bodies.

¢) "Exciucivity privileges” shall be enjoyed by
AIC products. The exclusivity period for
ongoing projects (existing products) is limited
to twy years fraom the date of accreditation,
and fowr years for new projects or new products.

d) "rade Preferential Arrangement” shall be
applied to AIC products, i.e. the reduction of
tariffs by 50 per cent for products manu~
factured under the AIC scheme.
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3. ASEAN Industrial Joint Ventures AIJV)

while the AID and AIC projects are primarily
for large-scale projects, the ALJV is an indi-
vidual and smaller project which can be
approved individually by the ASEAN Ecoromic
Ministers who will have to maintain an equi-
table distribution of benefits accruing trom
the AIJV in the long run. The proposal for
ALJV was made by ASEAN-CCI for a new concept to
speed up the rate of implementing industrial
co~operation. In fact it is a new option for
such co-operation among ASEAN countries. the
AIJV is different fram the AIC in that the ALJV
does not require total ASEAN ownership. Non-
ASCAN nationals could take part in an ALJV
praject. It caax be observed that the AIC is
concerned witl reciprocity as implied in
equitable package provisions, whereas the ALJV
has emphasized equity sharing and market.
Fram this ccamparison, the latter has some
attractive features and has gained some
favourable reception fras the private sector.

The main principles of ALJV are as follows:

a) Participation in an AIJV will comprise at
least two ASEAN countries but is not limited to
only ASEAN countries, provided that membership
by the ASEAN nationals is at least 51 per cent.
ASEAN investors in AIJV projects are tc be
accorded national status by the host country
for the purpose of qualifying the projects for
national treatment;

b) An approved AILJV product is to be granted
ASEAN Preferential Trading Arrangements (PTA)
to the extent of 50 per cent preferential
treatment; further tariff cuts can be nsgoti-
ated among the participating ASEAN cowntries;

c¢) The AILJV product will have "exclusivity
privileges" (similar to those under the AIC
progranmes) ;

d) Other ASEAN countries, which choose not to
join the AIJV, are free to do so but their
similar products cannot enjoy such an exclusive
and special tariff preference;

e) Without prejudice to the right of identifi-
cation by ASEAN Govermments, the ASEAN-CCI
shall identify AIJV produzts for possible
allocation to member countries. The principle
is to have equitable distribution of benefits
for the ASEAN countri:s. Whenever feasible,
AIJV products are to be equitably allocated to
the participating ASEAN countries;

f) An AIJV product shall be of internationally
accepted quality, the price shculd be rels-
tively competitive and there should be an
assurance of continuity of supply.

s s
TECHNOLOGY PAYMENT EVALUATION IN INDIA

In the TIES Newsletter No. 17 and No. 20 we
reported on a methodology for establishing fair
prices for technologies, based on the concept
of profit-sharing. The methodology followed a
simplified discounted cash-flow analysis and
caspared technology fees paid to the licensor
and the expected profits the recipient may male
thrwgh the use of the technology over a ratio.
This ration is called "licensor's share of




enterprise profit® (LSEP). It is argued that a
fair price for technology can be translated
into a {air profit share.

The following article will discuss further
the use of the methodology for the purpose of
evaluating technology transfer agreements,
based on an analysis carried out by the Indian
Secretarirst of Industrial Approvals. The full
text of the stuly will be published shortly by
UNIDO and may be ordered fram the Technology
Programme .

A: the teginning of this year, the Indian
Govermment issued a technology policy statement
swhich has as its main objective the develomment
of national technologies with an efficient
absorption of imported technologies appropriate
to national priorities and resources. Tris
policy statement (the main elemerts of shich
appear on page 17 of this issue of the TIES
Newsletter) is one of the main guidelines for
the evalumtion of techmology transfer agree-
ments by the Central Technology Transfer
Registry System. The task of the Central
Technology Transfer Registry Sysiem is to
evaluate and approve ljcense agreements for all
industrial sectors with the exception of the
simpler types of contract such as the purchase
of capital goods or simple technical training
agreements, dealt with by the Central Bank of
India or the respective ministeries, and in
cases where foreign collaboration is associated
with unusually large state investments (e.g.
fertilizers, oil exploration, etc.) shich are
handled by e Prime Minister's office. In
19682, the Central Registry approved 477 purely
technical collaboration agreements. Addi-
tionally, 113 technical collaboration agree-
ments shich were associated with some form of
financial collaboration were approved. The
evaluation criteria applied has been sumarized
in the form of guidelines. With respect to
technclogy payments these guidelines stipulate
that royalties should be calculated on the net
ex-factory sales price of a given product,
exclusive of excise duties and minus the cost
of the imported components. Also, minimum
royalties should not be permitted.

The administrative mechanian of the system's
method i3 as follows: after acceptance by the
Secretariat for Industrial Mporoval, a given
contract will be evaluated by a iechnical
evaluation coamittee and after consultations
with the respective administrative ministry, an
evaluation report will be submitted to the
Foreign Investment Board for ult‘mate approval.
Although the technical evaluation cammittee has
no obligation to review the financial aspects
of the techmology transfer proposal, it can and
does give its views on the payments. Although
no specific criteria are being used ior the
assessment of payments, some rough indications
are trat, apart fram exceptions, royalties must
not exceed 5 per cent. When down payments are
added, total payments should not exceed 8 per
cent of the net ex-factory price of the
product, minus excise duties and the c.i.f.
value of imported camponents. It is therefore
difficult to quantify the methods which the
Indian authorities use for their method of
technology payment evaluation. The most cammon
method applied is the camparison of what was
previously acczpted in similar ceses (although
for this method, a well-functioning insti-
tutional mewory is a prerequisite. Since no

specific method sas applied, thc Secretariat
for Industrial Approval was very interested in
investigating the LSEP method as a goal for the
avaluation of technology payments, and with the
assistance of INIDO initiated an exercise shich
involved a detailed analysis of approved
technology transfer contracts.

Results

For the purpose of the study, a randoc
sample of some 60 contracts was selected.
Since the Central Registry dce®? not monitor
technology transfer agreements and only records
the approved payments, it was not possible to
obtain all the information in order to apply
the method and additional information was
obtained directly fram the enterprises con-
cerned. Factuml data was obtained on actual
profits and technology fees, but it was rot
possible to obtain this informatioa on all
enterprises, and the coantracts were therefore
classified into groups according to the type of
information obtained, namely:

1. Where the information was obtained on
actual payments for technology and profit
(12 contracts);

2. Where information was obtained on actual
payments for technology while profitability was
estimated using statistics fram the Reserve
Bank of India (20 contracts);

3. Where no addition2] information was obtained
from the recipient enterprise and the inforwma-
tion on techmology payments and profitability
were projected (25 agreements).

An interesting comparison with respect to
the usefulness of the LSEP for monitoring the
impl ementation of agreements (groups I and II)
and e-aluation of agreements (group III) was
therefore possible. The r2asults of the
exercise are represented in the following
tabies.

Assessment of results

In view of the difficulties encountered in
obtaining the necessary information from the
enterprises concerned for the applicatinn of
the method, the most striking fact observed was
the limitations of a method for monitoring
purposes which is based purely on factual
information. The use of average profitability
can overcome this limitation, but is probably a
bit unreliable as far as monitoring a contract
is concerned.

The results indicated that the average LSEP
ratio is 19.85, 30.06 and 34,00 for Tables I,
II and III respectively, with fluctuations
between 0.2 and 60 per cent. It can be seen
that for the same product (items No. 9, 17, 18,
19 and 20 of Table II) the LSEP varies con~
siderably on agreements which were concluded on
almost the same terms and conditions. All the
contractual arrangements analysed show a
profit, not due to the managerial capacity of
the Indian entrepreneur, but largely to the
fact that those agreements which showed a loss
were exciuded fram the sample as no LSEP could
be calculated. Furthermore, a statistical
analysis determines that there 1is ro relation-
ship between 1oyalty and LSEP,
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TARLE 1
No. IS1C Rate of Royalty Term Equity cf Foreign Down Payment NSV ROS NPAT LSFEP
Collaborator
1 2 3 4 ] 6 7 8 9 10
1 3710 2 8 3.232 NIL 254908 SA77 22582 202
2 18s1 b 6 NIL 792 319154 1430 5886 207,
3 3819 3 10 25% NIL 67861 1141 3461 24,812
4 3829 N1L 5 25% ann 83282 1667 7478 182
per annum
S 3829 3.1x / s2 2 5 NIL 949 58258 2842 29A7 49
6 3851 S 5 NIL 1046 20696 1477 949 D)
? 3831 S S NIL 745 13422 1126 1458 L8
] 3811 NIL S 24 f183 102531 6183 23365 20
9 3710 s 3/ 10 31.0% 1000 467400 1000 48635 0
10 3829 Y ? 402 NIL 2026267 19978 86PN 2)
11 5000 5 4 40% NIL 99252 1185 12447 8
1/ Calculations based on historical value, discount factor 102, all calculationa in thousands of Indian Rupees.
2/ Royalty rate 5 for exports
3/ Yaarly
Y

Us$ SO0 per machine to 1981, USS 15 per machine from 1981, ‘

NSV - net sales value; RO3 - royalty on sales; NPFBT - net profit before tax; LSEP - licensor's share of enterprise profit.
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TABLE 11
No. 18IC Royalty Tern Equity of Dowm Profit Nat ROS NPBT LSEP
Rate collaborator payment percentage sales (includ~ (as 2)
assumed and value ing down
used payment)
1 2 3 4 5 6 ? 8 9 10 11
t 3829 ) S NIL 100 9.74 13968 338 1361 0
2 3811 S S NIL 150 9.74 3927 338 382 47
3 3811 S 8 NIL . 700 9.74 16108 1179 1569 43
4 3824 S 10 NIL 3000 9 181644 7016 16348 30
b) 31839 k) ] N1L 150 ? 1111 168 100 62
6 6100 S S NIL 175 9 5A11 540 505 51
? 3720 S S NIL RIL 8 31855 1791 2867 k1]
8 3 S S NIL 1147 9 95266 2576 8574 23
9 nn 5 S NIL 590 9 9233 858 831 50
10 3559 2.5 5 NIL 1070 5 242960 $876 12148 1]
11 3823 6 10 NIL 300 8 2475 400 198 hé
12 3829 7.5 10 NIL 50 8 1862 126 149 4h
13 3699 4 ? 202 NIL 8 69237 2770 5539 k]
14 3823 5 10 NIL NIL 8 9h67 200 m 20
15 3824 3 10 NIL 250 11 2385 257 262 49
16 3824 7 10 NIL 228 10 21334 538 2133 20
17 3720 S 4 NIL 157 7 17430 1220 Bl6 40
18 3780 3 S NIL NIL 7 168461 5280 11792 30
19 3720 3 5 NIL 204 ? 33134 720 2319 24
20 3720 3 5 NIL NIL 7 57893 847 4052 17

1/ Calculations based on historical value except
factor 10Z, all amcunts in thousands of Indiar

NPBT., which has been calculated assuming average profitability, discount

1.
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TanLe Y

No. 1s1C Royalty Tern Equity of Down NSV ROS Profit NPBT LSFP
rate collaborator payment percentage
asnumed
and used
] 2 3 4 S [} 7 8 9 10 1
1 3819 ) 5 2% 1263 217307 93156 10.7 23252 28
2 3824 ] 5 39% 970 62377 2026 8.5 5302 27
3 339 3 5 VIL 900 151N 2448 7.7 270% 47
4 3829 S 3 NIL 986 39,11 2844 7.2 2859 5N
S j851 S S NIL 49) 22365 1508 7.2 1610 1]
[ 382) 4 S Kb} 4 201 42639 1619 7.6 3240 33
7 3851 3 S 402 700 Lk 1222 13 1109 52
8 3829 S ) NIL 310 232283 9901 7.2 14721 37
9 3824 S 3 NIL 1460 208252 11371 9.7 19909 36
10 s S ) NIL 829 4828) 6114 11 5311 53
11 J82) S S k1) 912 102513 4803 9.3 9533 ki
12 kt V3] L} 3 NIL 624 46839 2395 1.3 4920 32
13 381 S S NIL 47 56596 6078 7.4 4188 59
14 3219 3 S NIL 828 83834 3244 13 1090 32
13 3819 b S NIL NIL 94138 3821 9.7 9133 29
16 35l 3 S NIL 244 319941 19379 13 41592 32
1? 3699 3 S NIL NIL 27100 1528 10 2710 35
18 3851 S ] NIL N'L 13991 741 12 1679 in
19 3420 S S N1L s 1399$8 124646 9 12596 30
20 3823 3 5 NIL NIL 71582 2935 10,5 7512 28
21 3211 5 ) NIL 309 3228 478 10 332 59
a2 3823 3 S NIL 300 52216 2661 9.4 4908 33
) 3829 5 3 NIL 1000 37638 4110 7.3 4322 48
24 3829 ] 3 NIL - 418 10107 1144 7.4 747 60
23 3839 k) 3 NIL 300 116299 1093 12 139535 07

1/ Calculations based on projected values, discount factor 10X, alil amounte in thousands of Indian Rupess, profit remittance

to foreign equity hclder.




Conclusions

The wefuiness of the LSEP method for msoni-
toring oontracts by a regulatory bady in the
present form 1is rather douwbtful. First, it
seems to be difficult to obtain accaurate data
on all contracts. Furthermore, it is doubtful
whether the information obtained is useful for
making a relevant LSEP calculation because
actwal profit depends on many factors that
cannot be quantified. Taxation also plays an
important role, as profits can be hidden to
avoid having to pay it. If a registry attempts
to monitor contracts, an in-depth study on
individua]l ocontract would be much mare useful
than a method shich relies on indicators, such
as the LSEP one. In other woids, the results
found in Table I cannot be used to determine
benctmarks or any other monitoring criteria.
However, the Secretariat for Industrial
Mprovals concluded that for an evaluation of
agreements and even during the negotiation
period, the concept of profit-sharing as a
criteria for evaluation/negotiation could be
useful .

While evaluating an agreewent certain
assusptions on the profitability of the use
of the acquired technology have presumably
been made by the recijpient enterprise and
the concept of profit-sharing may give the
registry/recipient enterprise an additiomal
tool in determining a fair techmology price.

In determining that the concept is useful,
several weaknesses in the meth.” were also
identified which requires a more in-depth
study. In particular, the tax problem was
identified as a major hindrance. The price of
technology is determined by the mmamnt, after
tax, which the technology supplier receives
from the licensee and in this connection,
different tax structures on lump sum payments,
royalties and profit remittances in the case of
jJoint ventwres, can diffuse che concept of
profit-sharing if used in a camparative sense.

It could be argued that the profit share
should be calculated over the duration of the
contract as only then does there exist a
relationship between the parties. On the other
hand, the life of the technology may go beyond
the duraticn of the contract and hence will
continue to ocontribute to the profit of the
recipient enterprise.

All these comments will be included in a
detailed report on this swbject which will be
presented at the forthcaming TIES meeting in
Caracas.
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BILATERAL INVESTMENT TREATIES

The following article has been contributed
by a former UNIDO staff member, presently
woridng for UNCTAD. It analyses the conse-
quences of bilateral investment treaties for
the developing countries, in particular those
of the Unfited States vis-a-vis the existing
techrology transfer leglslatlon in developing
cowntries.

A notewothy develomment shich deserves the
greatest attention on the part of developing
country goverrments is the systesatic effort
of the United States Govesmment to pramote

bilateral investaent treaties with as many

countries as possible, particularly the
developing countri=s.

These proposed treaties embody the principle
of "national treatment™ and aim at guaranteeing
the free transfer of capital and earnings
between the "parties® concerned (i.e. the
Goverrment of the United States and a govern-
ment of a developing country). It also aims at
"promoting greater econamic co-operation
between the US and any given country" by
agreeing upon the treatment to be accorded to
such investaents as well as their encouragement
and protection.

To date the US Administration has signed
bilateral investment treaties with Panama and
Egypt. In Jammry 1983, a2 similar agreement
was initiated by (bsta Rica and negotiations
are being pursued with Morocco, Zaire,
Honduras, the United Republic of Cameroon,
Gabon and Burundi. "Contacts" have been made
with Malaysia, Philippines, Argentina and
Colambia. Initial talks have already talen
nlace with Jamaica, Barbados and Antigua and
negotiations with China were to start in
June 19683

While the two concluded treaties, i.e.
Panama and Egypt have yet to be ratified by the
respective goverrments they no doubt constitute
a departure fram previous efforts by these two
countries to fommulate and apply national
policies seeking to orient foreign direct
investments in key sectors of the economy.

A fact shich cannot be overlooked is that
in the national context foreign investment
activities remain hig’'ly sensitive issues with
overriding political and econamic implications.
A bilateral treaty by its »wn nature will
considerably reduce the bargaining position of
govermsent agencies vis-a-vis potential US
investors and could jeopardize the sovereign
right of a developing country's govermment
which needs to regulate such activities in
strict accordance with national development
goals.

It has been reported that the investment
treaty with Egypt presently under review by the
Egyptian Cabinet met increasing "political
opposition® on relinquishing Egyptian sover-
eignty over certain sensitive areas.

The proposed treaty is also brund to cause
considerable apprehension on the part of
developing countries that have enacted legis-
lation in this field and acquired considerable
experience in the enforcement of these poli-
cies. In this connection bilateral investment
treaties aight be construed as an attempt on
the part of the US Administration to provide
relief to US i{mvestors in fulfilling specific
requirements with respect to their operations.

To the extent that bilateral investment
treaties camply with goverment development
policies and laws and do not interfere with the
host govermment's decision making process
regarding, inter alia, (1) econcmic priorities;
(11) the degree of foreign equity participation
in key sectors of the economy; (1ii) the
development of natiomal technological cape-
bilities; (iv) trade expansion policies; and
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(v) social policies in general; these treaties
rmight be construed as wseful instruments for
the pramotion of increased co-operation in this
field.

Exarination of key provisions

An objective exmmination of sme of the key
provisions contained in the proposed irrzestment
treaty, has enabled us to reach the fellowing,
though preliminary, conclusions:

1. The scope and aim of .he treaty is ambiguous
and one-sided. Its introductory part calls for
the desire to promote "greater economic co-
operation between the parties, particularly
with respect to investaents by nations and
cancanies of one party in the territory of the
other party". It also calls for the parties to
conclude a treaty concerning "the encouragement
and reciprocal protection of investments®.

In this comection, it can only be expected
that the flow of investment (not incluling
portfolio-investment) fram developing countries
into the US is bouxd to be rather negliyible
and therefore the degree of reciprocity is
questionable.

2. The proposed treaty will considerably hinder
the negotiating position of host developing
cowntries by imposing upon them a pre-conceived
notion as to how foreign investment activities
can contribute to national develnment goals.
The treaty wrongly pre-supposes Liat by agree-
ing upon the treatment to be accorded by the
parties “such investments will stimulate the
{flow of private capital and the economic
development of both parties®. 1In this connec-
tion, cost-benefit considerations at the enter-
prise level for convenience sake are equated

;ﬁtr.l socio-econamic dbjectives at the macro
evel.

. The treaty is in direct cnnflict with
rational iaws and policies of many developing
countries over: (i) thelr sovereign right on
the use and exploitation of natural resou-ces;
(i1) the permissible level of foreign equity
participation in key sectors of the economy ;
(ii1) the juridical status of an econmic wnit;
(iv) fiscal, monetary, technology transfer and
employment policies, etc.

As already indicated the proposed treaty
embocies the principle of "national treatment”
and calls for the parties to agree that "dis-
crimination on the basis of nationality by
either party against investments in its terri-
tory by natjonals or campanies of the other
party, is not consistent with either a stable
framework for investment or maximum effective
utilization of econamic resources”.

Article 1 states that for the purpose of
this treaty, "the juridical status of a campany
or a party shall he recognized by the other
party”. Uder mi3t national laws including
those of developin: countries a natural or a
legal person as w:ll as "an economic wnit"
assumes specific jaridical status. The pro-
pesed treaty therefore might run into conflict
with national legislation in this area. It
should also be noted that many countries in
latin America adhere to the "Calvo Doctrine”
which calls for the settlement of disputes

16

under nationcl jurisdiction and cowrts. This
is bound to entail certain difficulties for the
entering into a bilateral investment treaty of
the kind currently proposed.

With respect to foreign equity participation
the treaty defines investment as to mean “every
kind of investment", including but not limited
to: (i) tangible and intangible property;
(1i) intellectual and industrial property
rights;  (1ii) now-how and goodwill; (iv)
rights to search for or wilize natural re-
sources; (v) rights to manufacture, use and
sale of products, ete.

To illustrate some of the areas of potential
conflict, we could refer to well-established
Goverrment criteria in regard to limitatioms
on: the level of remittances in the forms of
dividenis or royalties; meawmres that dis-
courage the capitalization of foreign inow-how;
limitations on the permanent employment of
foreign personnel; limitations on the acqui-
sition of damestic firms; 1limitations on the
borrowing of funds fram local firancial insti-
tutions, etc.

It should be mentioned that the proposed
bilateral treaty and other related initiatives
in this area, seem to ignore althogether the
existence of national laws and developwent
policies which in the context of many de-
veloping mations provide the legal foundation
and rationale vis-a-vis foreign investment
activities. -

One of the treaty's major shortcmiggs

is that while providing a general framework for
US investments, ‘t implicitly disregards the
proper consideration of those issues that fors
part of the decision making process at the
national level. The treaty for instance
undermines or ignores the role that goverrment
agencies are called to play i determining
whether foreign investment propsals are lilely
to be of significant benefit to the developing
courtries’ economy. Similarly, the treaty does
not seem to respond to the need for selectivity
ir this area and for the examination of invest-
ment proposals on a case-by-case basis.

Among those provisions that make the draft
treaty totally inconsistent with developing
cowntries' develomment programmes, one might
Qote the following:

Article II, paragraph 7 (Treatment of
Investments) "neither Party shall impose
performance requiresents as a comiition for
the establisiment, expansion or maintenamre of
investments owned by nationals or campanies of
the other Party, which require or enforce
commitments to export goods produced, or
swhich specify that S or services must be
purchased locally, or which Impose any other
similar requirements, and which potentially
or actually have an adverse effect on the
trade and/or investments of the matiomals or
campanies of th? other Party”.

Article TII, paragraph 1 (caspensation for
expropriation) "No investament or any part of an
investaent of a national or a campary of either
Party shall be expropriated or national izmd by

the other Party or a political subdivision
thereof....”




Article V T 1 .transfers). Each

Party shall permit ansfers related to ar
investment in its territory of a national or
company of the Party to be made freely and
without delay into and out of its territorv.

Such transfers include, but are not limited
tc, the following: returns; cempensat ion;
Jaymenis made arising out of a dispute con-
cerning an investment...."

Articie VI, paragraph 1 (consultations).
"The Parties shall, upon the witten request of
either of them, pramptly hold consultations to
discuss the interpretation or application of
the Treaty or to resolve any dispute in connec-
tion therewith. (bnsultations shall be held
should one Party request consultations on
grounds that its nations interests are or are
likely tc be adversely affected by iaws,
regulations, acdministrative practices or
procedures, adhdicatory decisions, or policies
of the other Party that pertain to or affect
investments of its nationals or campanies in
the territory of such other Party, includi
conditions imposed on establishment. %e
consul tations will alm at correcting the
potential adverse effect that laws, regulations
administrative practices or procedures, ad-
Julicatory decisions or policies may have on
the Party reguesting the consultations®.

Concluding remarks

From the above it can be seen that the
efforts of the US Administration in these areas
are closely interrelated a... veserve to be
followed in a systematic mamner.

- Those govermments of developing countries
that have initiated contacts towards the
negotiation of a bilaterai investment treaty
with the United States might wish to seek
appropriate counselling and tc carefully
nonitor develoments in this area.

- In this connection it has been reported that
the present Administration continues tc be
concerned about the perforwmance requirements
inposed on US investors such as local procure-
ment of goods and services and minimum export
requirements and it is felt that bilateral
investment treaties provide a partial solution
to suwch proolems.

- Finally, the US is considering other related
unilateral actions, such as: tying Generalized
System of Preferences benefits to the remcval
of performance requiresents or denying finan-
cial coverage (i.e. through the Overseas
Private Investment Corporation) to projects
where these requirements exist.

Recent publications

iD/299 Manu:l on the production of rattan fur-
niture.

ID7265 Manual on jigs for the furniture indus-
try.

ID300 Froduction management for small- and
medium-scale furniture manufacturing
firms in developing countries.

ID/7301 Industrial Development
Nos. 11701 to 12000.

Abstracts

ID/SER.

M/5 Industry and Develomment No. 5.
and

ID/SER.

M7 Industry and Development No. 7.

ID/282 Envirommental protection within the
context of the work of UNIDO.

Meetings

29-30 Angust - High-Level Meeting of Legal
Experts (UNESCO Meeting), Vienna, Austria.

2) August-2 September - High-Level Prepara-
tory Meeting for the Fourth General Conference

of UNIDO on Energy and Industrialization,
Oslo, Norway.

7?9 August-9 September - UNCITRAL Working
Group on International Contract Practices,
6th Session (UN Meeting), Vienna, Austria.

30 August-2 September - Meeting on Contractuml
Arrangements for Pipeline Construction Industry
of ESCAP Cowuntries, Djakarta, Indonesia.

2-5 September - Tecmical Consultation on Co-
operation among Developing Countries in the
Pharmaceutical 1Industry, Tunis, Tunisia.

7-13 September - Ministerial-Level Plenipo-
tentiary Meeting on the Establistment of the
International Ceqtre for Genetic Engineering
and Biotechnology, Madrid, Spain.

19-23 September -~ First Consultation on the
Wood and Wood Products Industry, Helsinki,
Finland.

25-26 September - Investmen: Promotion Meeting
for Permanent Missions (UN Meeting), Vienna,
Austria.

17-20 October - Bth Meeting of Heads of Tech-
nolagy Transfer Registries, Caracas, Venezuela.

17-21 Oclober - Regional Investment Pramotion

Meeting for Southern African Cowntries, lusala,
Zambia.

1721 October - UNCITRAL Ad Hoc Expert Grouwp
on the New Intermational Econmmic Order (UN
Meeting), Vienna, Austria.

7-11 November - Expert Group Meeting on Popul ar
Participation in Local Planning for Social
Integration in Urban Areas, Vienna, Austria.

14-16 November - Investment Pramotion Meeting
for Peru, Lims, Peru.

21-25 November - Second Consultation on the
Pharmaceutical Industry, Budapest, Hungary.
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