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TECHNOLOGICAL INFORMATION EXCHANGE SYSTEM 

llt-588 
Dear Reader, 

I m pleased to report that the next TlES 
Meeting of Heads of 'Iecllnol.CWJ Transfer 
Registries wil.l be held in Caracas, Venezuela, 
fran 17 to 20 October 1983. 1he meeti~ will 
address itself to the conmlldation, suw.~ 
en~ and broadenq of the ~ratiwe scheme 
among technology transfer registries. In 
addition several topics of~ interest will 
be discussed. nae background papers will 
inclme various llfIIXl stul:lies on the eval.mtion 
of technology transfer !lgrements in specific 
sectors. These sectors are the hot.el, fastfood 
and s:>ft"8re industries. l ujcr (Ullicat1Dn 
jointly prepared by ~IIXl and the Intemational 
Centre for Public Ebterp-ises on gmrantee and 
warranty provisions in technology transfer 
8ireemerJts will be reviewed as well. 

Since UNIDO will be organizing an inter­
na~ional conference on industrial developient 
(UNIDO IV) in 19811, · the TIES aeeting will 
address itself to soae of the 118,jor issues to 
be discus3ed. 

M can be ob.served frc:. the abOYe, the 
agenda is busy and stimulatq and I hope to 
report to you in one of our next issues of 
the TIES Newsletter on the outcome. 

G.S. Goiri 
Director 

Division for Indust:-ial Stmies 

UN/[)() activities 
1be Meeting or Selected HeaOs of Tecmology 

Transfer Registries '8S held at Viena.a f\"Cllll 
6 to 8 July 1983 and ies organiad by UNIIXl 
at, the request of the Seventh Meet~ of Heads 
of Technology Transfer Registries, held at 
New Delhi, India, in Dec•ber 1982. nae 
purpose of the meeting was to discuas the 
futw-e orientation of the TIES 1,staa llld new 
areas or the systm' s activities Wiich would be 
considered by the eighth regular aeeti~ of the 
TIES aystea, to be held 1n October 1n Caracas, 
Venezuela. 1he objectives were to review the 
feasibility of a periodical rwiew "f trns in 
tecmology trm'1Sfer and to prepare qpationa 
and rec~tions for the f\rther CM80lid .. 
tion, orientation and atension of the Tl!S 
syst•. A n\Sber or 1tns and issues wors 
dia:L8sed mid the followinl conclmiona and 
,.ecm.-endations were adopted tor turth11r 
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August 19a3 

oiscw.sion at the next meeting of the TIES 
system in Caracas. nae following are the 
eanclusions and rec~tions, and we N>uld 
gladly welcmie ~ts and/or siggestions fr~ 
ou- ambers concern~ these. 

(a) It ws agreed that a pit>lication on tre!lis 
in tecmolagy transfer, as discussed at New 
Delhi tlDul.d constitt&e a mique contribution 
to1'1lrds the provision or a consolidated info~ 
mUwe r"etX>rt aimed particularly at policy­
makers, registries ISld academi-: ISld business 
~itie: involved in the process of tee~ 
nolagy transfer in the c!evelor)i~ comtries. 
The pal"'mCUJt importance of tecmolagy transfer 
to industrial developnent makes it even more 
desirable that sx:h a pti>lication be issued as 
soon as possible by ~IIXl. An outline of a 
periodical review of tecmolagy transfer trends 
tillS discussed ~ siopt.ed with the recamenda­
tion that llfIIXl prepare a draft issue paper 
on the bub of this outline for diacussion at 
tt.e nat TIES meeting in October. 

( b) It teS decided that an increased msaberSlip 
of the T1ES system by those CO\lltries having a 
central registry on tecmolagy transfer ~ 
tracts would enhance its value, and in this 
connection it \oBS recamended that regional 
focal points be e'Stablished. llNIOO would then 
provide these regional focal points with a list 
of potential n!V member comtries and a ccr ... 
solidated set of infonaation on TIES in order 
to facilitate the p-cmotion of the systm in 
the region. If appropriate, regional or 
smregional arsanizations may assuae the role 
of focal points. 

( c) The lerel of active particiPltion of 
;>res:nt TIES m•bers in Ult regular ex~e of 
infonaation '8S fol.l'ld to be lacki~ and Slould 
be :n.t>stantially improved. 1beretbre, greate~ 
efforts should be ll'ldertal«n to urge the 
member a to provide as auct. in fo,,.ation as 
possible to the 1IES system. In part!cular, 
the recently initiated system on servic~ 
agl"f!ments has received an inadequate response 
t'r01! 881iber COl.l'ltries and llUOO is recpested to 
eva1'8te the potential value of continuing this 
part or·the infonaation exctange. 

( d) It 1'111 agreed that an organiad 1nfonaation 
systm on technology t.raiafer contracts at the 
national level is indt.penable for ~.he active 
participation in the regular exchaf11e and 
contribution of intbnut.ion at, the national 
level tot.ards the preparat,.,n of an annual 
review and in this connet-c.ion the meeting 
rec~ed that UNIOO auit.t the TIES mebers 
in st.rerw~n~ their national 1nfonaation 
systn11 and ensure that tho• systems are 
ccapatible tor the purposes or inform2t1on 
•ctarwe. 

P.O. Box 300, A·1400 Vienna, Austria 

Not.,, oHiclM tlocumM11. For lr.for,,,.tion only 
O,,inion1 ••,,,...In dli1 _,.,,.,do not ,__lly ,.fl«t ,,.; ,,,._of UNIDO. 



(el The info1111al infb1111ation ex~ed on 
experiences related to the evaluation of 
SJ>t'C iric contracts was considered to be an 
important elment of the TIES system and 
the meet11"@ recamended therefore that thi:s 
ad ho~ exchange or info1111~tion be pr~oted 
either at t~ bilateral or ngicna.l levels, in 
addition t.o the already accepted modus operandi 
for al! TIES mmbers. 

(fl The training progranes for rep;istry per­
sonnel was considered to be an es31!ntial 
ccmponent of all registry activities and in 
this connection it wts recam.>ended that tr~ 
~ programmes be made available for registry 
personnel either on a regional or global 
basis. UNIDO was urged to locate suitable 
financin& for these training programmes. 

(g) In view of the fact that the prcnotional 
aspect of tecmology transfer is considered to 
be al" important element of the registries' 
activities, it wa~ recanmended that those 
registries having experience in ~h p-cm~ 
tional .:ti1ities ( Viich could take t.he f'>nD of 
seir.inars on tectnology transfer negotiation) 
st".OUld man available to oUier registries the 
rruits of their experience. tllIOO is requested 
to collect all available infonaation U.at may 
lie utilized fer prmotional activities and is 
urged to locate suitable financing for assist­
lng in their executior •. 

(h) Tecmology transfer 1111~ developing COU'l­
tries could play an important rolE" in the 
TIES activities and the meeting therefore 
l"'eC':lllllleed that the registries should stwy 
the modalities U'lder "1ich su::h transfers take 
pla-::e in detail. In addition, the tectnologies 
available from other developing countries 
Should be maa•! available to respective regi:t­
tries by the potential licensees. Lists of 
st.eh technologies have been preJBred by India, 
the Republic of Korea, Spain, Portugal and 
Yugoslavia ano registries were urged t.o follow 
their exaaple aid prepare similar lists con­
cerning technologies available from their 
cO\lltries. 'JNIOO was requested to a.sSist the 
TIES members in preparing guidelines for 
dealing with transactions for techrologies 
cming frm other developing oountries as well 
as descriptions of technologies available. 

( il It was felt that the registries could play 
an active role in the prepAration of l~ aid 
lllediUD term tecmological import requirement 
forecasts, which uy be excharged anong the 
ID8llbel"'S of the TIES system. 

( j) A more active contribution frcm the ~ 
Newsletter toas called tor an:S it toas r-ecai­
mended that inter alia registries should 
prepar-e brief (500 words) cue stwies on the 
evlauation ot technology transfer ;:ontracts 
which were S\bsequently tc be publisned on a 
regular basis in the TIES Newsletter. 

(kl The illpor-tance or the various at.u:Uea the 
TIES syste has pn:idl&led '11/er the past years in 
the field or tectllolcgy tl"3nSrer toaS ~ized 
and it was recomMnded that at least thr-ee 
Joint atwiea per ,..,. ahould be initiated in 
the fields or comion inter-eat. UNIDO was 
requested to oo-ordinate the• at11Uu on the 
basis of inputs ~J.Yed frCJD the TIES ._bera. 
llUOO .. s allO recr.-.stec1 to •ct.re sufficient 
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fmding in order to ensure that ~~lie stwies 
react; a high standard an:S that the re$.ll ts of 
these stw1es are dissminated -~ interested 
parties other than T:::ES. 

• • • 
INDUSTRIAL CO~RATI.QH_ _Mi_ON!i___I!f;VE.!.QfillG 
CQOORl..ES 

In preparation for the Fourth General 
Conference of llHOO, a high-level expert group 
11eetil"@ took plre in l'B~kok, Thailcr.d thm 18 
to 22 July 1:183 on the Stbject of Industrial 
Co-.:iperation eorg Developing Countries o:oc). 
Consider~ the slow progress to\Brds achiev~ 
th~ Lima target of increasing the share of 
developing c.x.ntries to at least. 25 per cent of 
world industrial production, co-operatit'n aa~ 
developing countries \BS bound to beccme the 
focal point of a new international strategy for 
developnerat in order to strengthen their 
internal ~<XXDies aoo enable theD to deal with 
the industrialized COU'ltries on a more equit­
able and balanced basis. 1he meeting unde:-took 
a thol"Olgh exaaination of .ays and means to 
exploit the full potential of industrial 
co-operatior. 1111org devtlopi~ a>mtries an:S 
gave attention tu te1111oni:ration of lndust.riali­
zatior. policies, joint investment programmirg, 
joint developnent of prod1.etion mits, pnysical 
and instit~ional infrastructire developnent, 
developnent of hl.lllCln resol.ll"'ces, and of tech­
nological, energy aoo financial ca:acities, and 
the strengthening of negotiation capacity 
vis-a-vis the de,,eloped countries in the 
acquisition of technology and other resour~ 
for industrial production. In order to 
establish an effet: tive South-South co­
operat;on, charges i.ould hOwever be required in 
infrastru::ture 1 inks, in 1 aws and regulations 
and administrative systems "1ich for historical 
N!aSC>ns were geared t.o the North and thus not 
apt to South-South co-operation. 

There was considerable discussion on the 
kind of industrial developnent "1ich should be 
prcmoted by developing comtries, as well as on 
the need for alternative industrialization 
strategies tllich could be stu:iied by llUOO, and 
ICDC was f<!l t to be moro: meaningful if the 
strt.ei.ure and pattern of iooustriali:ratioo took 
into accomt the hman and material resource 
endowner1ts or the developirg co111tries, the 
basic needs of the population and the need to 
ensure an equitable distribution of incme. 

Tria~ular arrangements could be envisaged 
with an international agency such as UNIDO 
acting as "moderator" to ensure equitable 
terms of technology transfer. M..iltilateral 
arra111tments could also be envisaged which 
could enable matching one com try' s resources 
to the technology, managment and finance of 
others. Trade 1111~ developing CO\.lltries in 
products appropriate to their needs and markets 
would provide an mportant means for accelerat­
ing induatriali:iation in many developing 
COll'ltries. However, ICOC would only be viable 
1r it provided credible alternatives to No:-th­
South industrial links either 1n terms of 
access and/or conditions or availPbility of 
factor• of produc ;;.ion. The errec tiveness 
r-equil"'ed the will and ~itment or sovereign 
States and gcwena911tal a::tion '8S necessary to 
provide a a1;1table frmework. Naturally, 
acc0111t ahould be talen or the entrepreneirial 
casacitiea and casabllitiea at the national 



l '!'Vel , 1o1i th a pool~ of sc ienti fie reso..-ces 
for i.nde,..takil'@ ech.cation, traini~, research 
and developiient activities as well as an 
erficie:it and effective organiza~ion or 
collecting and di53emiN ti~ inf't>r.ation on 
I:oc Sl.flply and dmand. In this latter aspect, 
IJNIOO could Sid should perform the "-1ction of 
a clearing-holl!e by pravidq infon111ttion on 
tectwiology, hU11an resoirces, raw aaterials, 
etc. llUIX> coui.d be a :!IOrt of aatchlaker bv 
idmtifyil'@ premising areas or projects ~re 
co-operation would be beneficial and effective. 

Registry news 
cnJtrl"P.Y PPCFIU:S - AllENfINA 

One of the items which caae up for dis­
cussion at the recent meeting of S;?lected 
H'!a1s or Tecmology Transfer Registries 
6-:8 July 1983, Yiema, was the wi:!h l<' pmli~ 
cize country profiles which would cover 
different countries' legislation governing 
fcreign lnvestllent, technology transfer 
industrial praperty, payments inst.itutiona:i 
arrangmenui, etc. In this c~tioo, we att 
pleased to issue the first of tti£se profiles on 
Argentina: 

Legislation 

A) Forei@TI lnveslllent 
1) :...aws 

ili.aw No. 21, 38.? ( 1977), amended by Law 
No. Z2,C'08 (1~). 

b) Decree No. 103181 ( 11191111). 
2) Registration 

Th<! law divides foreign lnvestmer:t into 
three categories for the ptrpase or authoriza­
tion, n•ely: 

- Investments for which prfor approval ~ 
the Natio·u1 Exe~utive Power is indi&;bt! 
elational Defence and seci.rity. Pub ic ti­
lities, ~ian\tary Services, Postal Services, 
Electric l.ight met Power, Gas, Transportation 
and TeleccmM11cat1cr1S, Radio Broadcast~ and 
'l'elevision Stations, Newspapers, ttigazines and 
Publishi~ Companies, Energy, Fducation and 
Banks, Insurance and Finance Co•panies; 
Investments Uat exceed 1.5$ 20 aillion, and 
others). 

- Investac.nts that onll require %rior 
approval bl' the 111J>lementation uu.orlty ( nder 
Secretariat for Econ011y or the Ministry of 
Econmy). 

Investments that aay be made without 
.!!!l'.. prior approval whatsoever (Reinvestment 
or pr oh ts, and others J • 

Once the approval requirements have been 
me::., foreign investllents are to be registered 
with a special register lcl!pt for this iu-pose 
by t.he c:entral Bank or the Argentine Republic. 

3>~ 

"Foreign investments can be •~1e 1n the 
ronn or Intaigible Assets, in accordance with 
the specific legislatiGn" (Art.. 3. 5 law No. 
21,38Zi. 

Law ~- 19, 550 (&Jsintitu As80Ciatiori Law) 
alluwz only investments in the rorw or 
lntang~Dle Auets if it is possible to execute 
it (only Industrial Property Rights). 

Bl Industrial Property 
1) Laws 

arl'a tents Law No. 111 ( 18611 ). 
h) Models and lndu:strial Designs l.aw 

No. 16,•1'78 and Dectt.! Law No. 6,6731{)3. 
c) Trademarks l.aw No. 22, )62 ( 1980). 

Decree No. 55';/81 (3124/81 ). 
2)~ 

aJ----i>atents: Are not allowed in pharma­
ceutical sector (products>. 

b) Trademarks: Att allowed in all sectors. 

C) Techoology Transfer 
1)~--

ar-l.aw No. 22,1126 (1981 ). Decree No. 
-°0181 (3125/81 ). 

2) !!.!S!!!!lli!! 

Onerous legal acts "1ose objective is 
transfer, assigment of licensing of tecmology 
or trademarlc:s by persms dcmiclled abroad in 
favour of person!> dcaiclled in Argentina 
always provided that such acts produce effecb 
in the Argentine Republic, a~ included in the 
regime of the law. 1he legal Ets fonaaliz.ed 
bet.ween a foreign capit.al local ocmpany and 
the COllpany that controls it directly or 
indin!ctly, shall be si>ject to approval by the 
Enforcil'@ Authority. llmainder acts shall be 
recorded for information. 

3)~ 

Tecmolce;y is mderstood to m~. invention 
patents, industrial models and designs and all 
technical knowledge needed to 112nufact.1re a 
product or to provide a servfoe. 

11) Restrictive Practices 

The law does not fix clauses which are 
not allOW!!d to appear in contracts. Only 
allowed are the clauses that att i"I line with 
normal market practices mong independent 
enterprbes. 

5) Remmeration 

Payment for the use of tradmarlc3 will not 
be approved (related business enterprises 
only). 

6) Taxation 

a) Federal Incme Tax 

The effective withholding tax rate on 
payments is 18 pe:- cent (115 to 110 per cent). 
These piyments are tu-deductible to licensee 
always provided that the licensee witttiolds and 
pays the approp-iate tax within the due dat.e or 
the respective tax retlrJIS (the 20th day of the 
f1 ~h month after the end of the ,·!~al ~ar). 

bl Federal ,l,tallp Tax 
The rate ls 1 per cent. 

Institutional A rral)lements 

A) Caapetent 

Slllle t.ex t. 
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8) Office Staffing 

ltlnag•ent - 3 
Evall.ation - Engineers: 2 

Lawye;·s: 3 
Econcmist: 

Study/Eval\.lltion 

- Tecmical, econcmic and legal evaluation 
on contract.a between rel.a~ business enter­
prises. 

- Legal evaluation about object or cont.ra::ts 
included in the r:?gime of the law, between 
1.r1related business enterprbes. 

Statisticu evaluatio'l a!;out all con­
tracts registere.J and B?prav~ in th!: Tech­
nology Transfer Officf: of the Instituto 
Nacional de Tecnologia Ir.dustrial CINTI). 

C) Canpetence 

INT: is the com~tent authority for all 
acts included in tne regime of law 22,426 
<Technology Transf~·). 

D) Ccrordination 

Figure 1 sho;r.i INTI's relation with the 
National Executive Fower. 

Figtre 1: 
NATIONAL EIECUI'IVE IUIER 

MINISTRY CF ECCKMY 

SECRETARIAT CF IHIXJSTRY AND MINING 

INTI 

TECfl«ll.DGY TRANSFER CFFICE 

E) Evaluation 

1) Payiuents 

- Related business e;iterprises: 

INl'I allows payments "1en they do not e:.<oeed 
5 per cent net. value or product or servi'.:e 
sales; or when they do not exceed foreif;r. 
enterprises' R&D expenses as a percentage of 
their salt~; or tben they do not exceed the 
rate between mrelated business enterprises of 
similar procha:ta or services. 

- Unrelated business enterprises: 
Ik>es not require evaluation. 

2J Fonas of payment 

DII'I does not tave preferred fonns of pay­
ment. 

3) Restr1ct1vfl' Practices 

INTI does not have a list 01" restrictive 
pr.ctices ti.t are no•. allowed. 

• • • 
THE NATIDNAL Pl"'Ji at EYA~.T~~iND ANAL.!>_~ 
CJ DCIDl::)l.OGY TRANSFER ~Jim. rrs rvr.n 
FQLICY IN 1ME REl\'BLIC CF llDREA 

The t'wid•ental objective or tecmology 
devel~t lies in tectw.ol~ical aelf-re11Mlce 
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making it mandatory for developing nations to 
conc1rrently implenent tech:"lOlogy im;x>rt and 
their o..-i ,·esearch and development. Since 
developing comtries cannot permanently break 
a'8y frail their dependence on foreig'l tech­
nologies they t'i.11 need to accunulate tectnical 
c~i>ilities and entance their technical levels 
"1ich ..tll be cap1ble of creati~ technologies 
resulting t'r<.a the abs:Jrption and adaptation of 
imported technologies. 

the Republic or N:>rea' s maiel or the past 
techno~ogical development process and its 
fut.ire cc1rse is briefly outlined here, using 
the aachinery and elect. -onics indust:-ies as an 
exaaple. 

Between 1950 and 1960, the t1«> industries 
chif:ny imported components for assembling 
and in u.e 1<;'70s they began to mport some 
mechanical process:.~ and design technologies 
for modification and application in order to 
increa!le the p-odu::t localization rate. In 
the 1Qfkls, \tlen the Finh Five-year Econanic 
Development Plar, is to be carried out, the 
industries are !le·!lci.~ the S>calle:1 a:!vanced 
col.Sltry type technology imrorts, acquiring 
industrial key technology on a selective basis 
Wider the strategy of technological innovation. 
In the other hand they are making efforts to 
buil<I the capabilities for developi~ new 
technologies and adapting and modifying 
iaported technologies for achieving tectnr 
logical self-reliance in the end 

As an institu.:.ional support policy of 
the Govenaent for the praaotion of tecl'rlology 
imports the idea of the "gnKlual liberaii.7a­
tion pol.icy of tecl'rlology import" ws conceived 
as a means for allowi~ private business fil"llls 
to quickly import required advanced techncr 
logies at their o..-i discretion. With this 
particular policy, the Govenaent took insti­
tutional meastres to switch the leading role in 
the tecl'rlology developaent progl"llllllle fran t re 
Goverraent to private industries, and to 
prCJDOte direct importation of industri.?~ key 
technologies fran their l'IOl.rCes in 1978. lk':ler 
these meaStres, the n.rst step of tec1:..>logy 
import liberalization was taken, am thi:s was 
follo..ed ·;,y the second liberalbation step in 
1979, ar.d the third in 1980. Under these 
:.•.eps, imports of technology with a contract 
iie:-iod or less than 10 years and rwining 
royalties at less than 10 per cent of net sales 
are automatically 11.ppraved upon :-equest to the 
pertinent Goverment agency, thus greatly 
!';i.mplifying the procedures for approval of 
technology import appl ica\ il)ns and shortening 
the GoVernaent IS lead time fOr &pprOVal • When 
the capiUll lil:lerali:ration policy, now being 
cM!lidered by the Govenaent, is set in 111C1tion, 
it ia expected that iaports of foreign tech-
1"10logy will be ompletely liberalized and the 
present approval systeir. replaced by a reporti~ 
systal. 

Betwaen 1g62 and 1982 there were a total 
of 2,281 technol~y transfer projects with a 
royalty payment of l.5$ 681 mUlion diring the 
whole period The contribution of foreign 
investaent to the promotion or ·~echnolcgy 
transfer activity in the countr, has been 
signit'ic1nt. Generally speaking, ,1evelopi,. 
nations attract foreign investment ~o meet 
their financial reouirr.ients, increase aaploy-
11ent am ,,-oduct\on, .. ntroduce advanced tech-



nology and develop overseas market!:. The 
major •otiYe in the case of the Republic of 
lorea, tiowe•er, .as and nnains the transfer 
Of fo:-eign investors' technology, business 
experience and aarlaeting capability. A si.rvey 
of national business •otives for joint ventln!S 
With tbreign ocapanies revealed that 35 per 
cent of local business establishllents SlrVe)'ed 
bad been •otiYated by technology transfer. 
1h1s ~ that many dcmestic nrms 1oBnt to 
have access to advanced technology throt.gh 
joint n:nbres with foreign partners. 

1he tran3fer of technology is possible 
With technolagy licensi~ agreeaents, but •any 
lNCs with industrial key technologies in 
strategic industrie..> are rellrtant to p-ovide 
the required technologies without their capital 
participat.ion. This is "1y dcmestic firms 
prefer joint •entires with foreign investo:·s, 
especially in tecmolcgy-intensive industries. 
Foreign firws investing in national strategic 
industries, SI.Cb as chemicals, machinery and 
electronics, represented over 70 per cent, 
:.hovi~ that foreign investment in the econaay 
is closel.1 related to the COU'ltry' .s industrial 
develQl:aellt policy. 

In recent years, the pattern of foreign 
investJlent in the nepubl ic of Korea has mder­
gone sme ctatges as the comtry' s econanic 
cr.:-ai.i.tiuos t2ve ~ec1. r"or instance, the 
increaseti wage level has driven foreign 
investors to 110¥e fran the laboi.r-inte,uive 
sector before 1976 to the t.ecmology-inten.sive 
and capital-intensive industries. 1he contri­
bution or foreign investment to the developnent 
of national. industrial technolqJy, especially 
to the develqment of strategic industries, in 
the cow-se or tecmolagy tnmsfer 1-' particu­
larly clear in the machinery and electronics 
sectors. 'Die electronjcs industry is highly 
t.ectn>logy-int.ensive an(, the iiepmlic of Korea 
is far below the level of advanced comtrie.s in 
this particular industry, but today, its 
electronics industry is one lotlich has st~ 
international CCDpetitiveness. In 1980, the 
industry achieved exports totalling US$ 2, CX)3 
million, 11 per cent of the comtry' s total 
export achinment, inclllling US$ 1,049 million 
earned bf nnas with foreian equity. In other 
words, cmpanies With foreign equity contri­
buted more than half (52 per cent) or the 
industry's exports. 

In the case or the country's machinery 
industry, there had been little tecmological 
know-how mtll the early 1960s, but aver the 
pest 20 ,..-s foreian investment, al~ With 
tectnology tf'Wlsfer fran a1vanced C<U1t;-ies, 
has prO'tided the •otivating force for the 
industry to grow to the present level. B!tween 
eerly 1960 .m 1980, the machinery industry 
drew 121 foreign investment projects and 
512 tecmology transfer projects. Incluled 
in thaM are 109 investment projects and 
1151 tecmology tl"lnsfer projects f'rCll CVSICed 
comtries, such a.s the United States, .:apan, 
Federal Reld>lic of Genaany and France. 

1h111 the Govenment of the Reiu>lic of Korea 
is cloMly studying concrete measures for 
improving the investment environaent and 
pravidinl incentives to praaote foreign tnvest.. 
llerlts, e1P9C1ally those or nca in possession 
or highly technology-intensive industrial 

technologies, in addition to eliminating 
institlLional iapediMnts to the p-anotion or 
foreign investments. 

With respect to the trend of royalty 
payments, contract periods and :.:her restric­
tive business practices, the result~ were 
analysed and naluated by the Tecmology 
Transfer Cent.er based en a total or 200 import 
contracts for tecl:nolog1es "1icti dcmestic busi­
;,ess firms have introdu:~ .;.ince 1979. The 
recent rep:>rt or the S1.rVey s!'loWs that SCJ11e 
gradml c~es in the C01.11try' s tectnology 
transfer trend mve occi.rred in tenas of the 
ahove contracbal arrangments. 

The annual analysis on the trend of royalty 
payments shows a slow increase from 1962 
throt.gh 1976 followed bY the start of a S\arp 
expansion in 1977, with the royalty pa)Ulent in 
the :same year •ounting to US$ 58 million, 
USS 85 million in 1978, 15$ 9q million in 1979, 
US$ 107 million in 1C}a) and alaost the SIDie 
level in 1981 respectively. Despite suet-. 
serious factors as the global recession, 
coupled with social unrest and econmic 
recession at home caused by the rising oil 
prices on two occasions, a continued increasing 
trerxl. tho~h gradual, has been noted. It is 
evalmted as attributable to the resW. ts of the 
liberal policy ~ich wes gradually introdu:ec1. 
An analysis has shoVl that the overall royalty 
payment ha:! increa.3ed as a resW. t of an in­
crease in royalty scale for each tectnolce;y 
impor:.ed since the policy, but not because 
of the sharp increase in the nunber of techno­
log ies actually iaported. Illustratively, frcm 
the report• s data the total annual royalty 
pa)'lllent for 296 c.a.ses of tectllologies in 1978 
recorded US$ 85 million, while the amount 
totalled USS 107 .Ul.i.on in 1981 for 247 cases 
of imported technologies, representing a 
decrease of 49 cases fraa the previous year and 
givi~ an increase of 15$ 22 million in pav­
ments over the 1978 f1g1re. !AJch an increa3e 
in the scale of royalty pB)'llent per imported 
technology has several reasons, one of the 111ost 
conspicuo1.13 being that a hiah royalty bas to be 
paid because the level of technologies imported 
is gradually becming more sophisticated. 

())e '>f the 110st important contrrt concli­
tions is its duration. 1he cmpa1·ative 
analysis of trends or contract d1.ration, as 
shol.rl in the S1.rVey report, indic•tes tlBt the 
diration grad\Blly b.caaes lorwer following the 
liberal policy, with contncts of 5 years and 
over occ•JPYing 67 per cent or the total. When 
analysing reasons for the lqer period, it may 
be suggested tt.t firstly, the import or highly 
sophisticated technology requires a longer 
period for its digestion and absorption, and 
secomly, the request. t'raD the licensor a.s a 
Joint ventlre partner has naturally to be 
CCDpl ied vi th became the technology import is 
conti~ent to the Joint vent.Ire. 

In the •eant!.ae, the analysis related to the 
expo:-t restriction clause for the licensed 
prodiz:t smws ttmt •8 cams, or 2q l'er cent out 
or a total or 200 cams or technology import 
contracts SlrVeywl, are totally bsined t'raa any 
export, re3•.ricted t'raa the export territory or 
prior approval is r9411red t'raa the licensor 
W'len the export is desired • 

itien reviewing prescribed cla..oses obligat.-
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inE the 11cen:see to procure raw materials, 
inten11ediate prooix:ts and othe:- requipment from 
the licemor, (called the tie-in clause), 33 
ca~s c:o.Tespondi~ to l 6. 5 per ~t or the 
lot.al CB!!leS inclu:le six:h clause.3. 

In the case of prohibiting or restricting 
the manufecti.re of products .tlich are identical 
O!" similar to licensed prodix:ts di.ring the tenn 
or tectnology import, 23 cases corresponding to 
11. ~ per cent or the total cases are noted. 

Pep;arding the clause prohibiting any 
car.timed use of the techn >logy on expiration 
or the t.enD or contract, 17 cases corre:!plnding 
to no aor~ than 8.5 per cent or the to~ ca!!le3 
belorg to the category of this clause. 

The clause obligating the technology 
i111porter to obtain prior :\;>proval frOlll the 
tecMology supplier '*1en the fonaer wishes to 
concluie a separate tectnology import contract 
with a third party, represents as many as 23 
cases con-espondl..ng to ii. 5 per cent of total 
contracts. 

In the Ca!!le of the grant-back clame obli­
@'ating the tecmology recipient to al1'.horize 
the tecmology supplier to milaterally oecide 
on the right of use when the recipient so 
desires regard~ the prodix:ts of their own 
invention or finding, totals 23 cases corre~ 
ponding to 11.5 per cent of the total con­
tracts. 

The last is the ~~ause relating to the 
arbitration and goveming law. The problan of 
arbitration &nd governing law is c.ne or the 
most difiicul l clames experienced by danestic 
business finns dir~ the course of. negotia­
tions for technology import. Before the 
illlplmentatlon or the policy. the Goven111ent 
encouraged use of the good offices or the 
lnte~tiDnal C~ial Arbitration Associ­
ation "1en arbitrati~ and settling matters in 
accordance with the laws of a third cointry, as 
far as the applicable law was concerned. 
11owever, in most technology import contrac~ 
witn TlCs, such goverrmental ministrative 
guidance was not necessarily successful because 
most of the MCs insisted that the issue of 
litigation be settled l.llder the J "'gal system of 
their own com try. In the report, the clauses 
claim that the technology supplier should 
!!ll!ttle the issue of aroitration and governi~ 
law in their own COU'ltry and their own laws 
occupy respectively 7 per cent and 14.5 per 
cent. 

In the past fo1.r years or the Republic of 
Korea's gradual technol~y import liberali­
zation, the simplified approval procedures 
and the reduced approval time enabled local 
industries to import advanced industrial 
technologies in good time, an<! this in::ti­
tutional support is or great significance to 
the prmotion or technology import. However, 
th" said policy has given rise to several 
problms in tenns or high royalty pa)'lllent and 
restrictive business practices mentioned 
berore, as '8S expected to be be~-:>re the policy 
was impl•ented. 

In order to effectively cope with such 
pr )blms, as well as in preparation for the 
capital liberalization policy now be1~ con-
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sidered by the G:lvenment, the Q>wea-naent tBs 
enf,,rced the tt>nopoly Regulation 31111 Fair Trade 
Law since 1981. In a nutshell, the G:lve~ 
ment. !t basic direction or tecbno\~ 1mport 
policy will be placed on the pos1'1n aipport 
for- local industry with prkrity ~ given 
to private businesses mder t.be concept of 
prior approval aid S\.bsequent guidance, to be 
followed by the adainistratiYe guidanc.? 
desig~ to effectively help !Lili.at.ion or the 
transferred tectmolegy. 

• • • 
PORTUGAL - FOREIGN IllYES'IMDT DSTITt1I'E'S 
~gJ!IT_! 

Direct foreign investment operations made 
fran Jan\llry to ltlrch 1983 rerhed Esc. 3, 169 
lllil 1 ior or 2. 7 times the value ~12.ed O'ler 
the S!Ulle period of the precedi.'"41t JUI". or this 
llDOU'lt, the S1are that concerned capital in­
creases by means of capitali2'ation or the asset 
revaluation reseNes 'Ill-' Sllall as it llCCOlllted 
for 2 per cent in the first qmrter of this 
year, as against II per cent in the n:-st 
quarter or 1982. 

As for c1rre.icy imports in the period uider 
analy!<is, in the first ttree llClDths of 1983 
they dropped to 72 per cent fl"'CJI 87 per cent in 
1982. This decrease was, howeYer, due to the 
gre~tl!r icportance, up to this mmmt, or the 
capital increase projects in "11cb capital 
import is lower than 50 per cent or the value 
or th~ operation. 

Nel.'ertheless, it is to be mderlined that 
39 l)f'r cent of the fore~n direct investment 
authorized so far this year •• channelled 
into the creation o'" new cmpanies, wile in 
the fir~t qmrter of ~982 the are ascribable 
to this kind of operation ws 13 per cent. 

~- :iec toral break! 'XI shows that banlc:s and 
other financial institutions (37 per cent) 
resta1rants and hotels ( 13 per cent) and the 
manuf2,.t1ring of metal products ( 13 per cent) 
are the branches that received •ost of the 
fU'lds caning frm foreign d~""eCt imestments. 
The 111ost important sectors in the n.rst half or 
1982 were '*1c>lesale trade (110 per cent), manu­
factll" J.ng of metal products ( 17 per cent) an! 
real estate operations ( 13 per cent). Cklt­
standing an~ the COl.lllries of origin of the 
fuids were, in the three months under analysis, 
Ho~ Y.o~ (22 per cent), France (21 per cent) 
~-xi the lkliled Ki~dcm ( 12 per cent). In the 
S!llle period or the precedint ,..., the nrst 
positions went to France (23 per cent), Federal 
Republic of Germany ( 12 per cent) and the 
lklited States (9 per cent). 

Recent legislation 

Since India acquires a ••Jor part of its 
tf'Chnology frcm abroaS, the ration's policy 
maker:i are becmirw increasirwlJ iatensted 1n 
the various aspects or tectnolagy tnnater, and 
in particular its regul•tion mid control. 
Being inere or the mper!ect ...-i in techo­
nology, and with a view to ~~a •ulti-



ti.lie Of Otber obj~tiYe.s, the J..nrllan 1.Dvenacnt 
has anB:QICed a Tecmolc:gy Transfer 1-t>licy. 
The national aims have oeen ind icaled as 
foll<MS: 

The basic objec:Uves of the Technology 
~licy ..Ul be the development of incHgenous 
tecmolcgy and efficient absorption and adaptr 
tioi. or imported technology appropriate to 
national priorities and reS>u-ces. Its aills 
are to: 

- .ltta1r. tecmolc:gical OCJDpetence and self­
relianee to reduce vulneraollity, particularly 
in sR:rategic Sid critical reas, maid~ ~ 
~-- me or indigenous resoirces; 

- Prorl.de the llaXillua gainf\Jl and satisfy­
q ~Cll}l9ellt to all strata or 30Ciety. with 
mpasis on tbe mpl.OJ!af!'lt or ~ and M!!aler 
sections or aociety; 

- Use or traditioral skills and caplbili­
ties, ~ them ccamercially ~titive; 

- Ensre tbe con-ect 111.x between •a.'IS pro.­
duction technologies and production by the 
9aS!l!s; 

- En.are lllllt!am develop:ient with •inlllm 
capi ta1 cd.l•y; 

- ldentU)' obsolescence of technology in 
use and arrange for •odernization or both 
equipiellt alld tecmolc:gy; 

- Dewelop technologies which are inter­
nationally cc:apetitive, particularly those 
with nport potential; 

- X.prme production speedily thro~h 
greater ettir.iency and fuller ~libation or 
edstq capmbil ities, and enhance the qua1 ity 
and reliability or performance and output; 

- Reduce dmands on energy, particularly 
energy frm non-reneiable sources; 

- Ensg-e harmony with the env iroraent, 
preserve tbe ecolc:gical balance and illprove 
the qmlity or the habitat; and 

- Recycle wste •aterial and make full 
utilmtion or by-products. 

• • • 
r£W S:IEICE .lJID 'l'ECH«J'..OOY POU£~-~ ~ 

The llHic., Goverraent has defined its 
sciew:e md tecMolc:gy policy for the cc:aq 
five :pears ( 1983-1988) in the recently 
published lational Cevelos-ient Plan for 
1983-1988. fbr the interest or our readl!rs, we 
have ---.rized hlo important science and 
ter llnolagy developments. Of partk ul ar 
in· erest 1s the intended reassesent '>f the 
i;..·esent tec:bnolcgy trmsrer policy. 

1. StrqUlenq or the infrastructure 

1be gnlllth or the 1111tional syst.m or science 
and technology will be stimulated thro~h: 

- 1be -1.location or resources stricUy in 
~cord1me Mith the acience and technolc:gy d&­
velop11nt plm applying criteria relal«I to ~ 
Q\81 ity and emciency or the research centres; 

- 1be dwelopMl'lt or huaan resoirces t~ 
acoolanlhip ~,._:; in nattonal institutes 
havq ST c..-cities •:d Illich rave ~en 
rearch ~..-s ln tneir respective field•; 

- Pralot1on or a better utlliat.lon or the 
pr-e•nt acS...:e and t.ecilnolagy inft-a:stn.ict.\ft 
through the development or a greater co­
operation to ompl•ent capmbil lties and to 
lll'are tlnanclal re10urces and ntcllit.ate tne 
~ir and Mintenmnce or install.S equipment; 

- lational integration of information 
~yat.ms an acience n tecmolagy ~cordq 
to IM>ject; 

- Develop1ent. of co-ope rat ion between the 
productive sector and the researct. and develop.. 
merit centres; 

- St~thenq of tt<!! prtgM!Jllllle.S of shared 
risk or other financial s:hemes v.ich invo!ve 
the participation or thE: pri\."C?te .sector in 
research and developaent pr-oje-:ts; 

- Stimllation or the d-00 for tecmologi­
cal a:lvi:sory services by the prodiz:tive ~ystem 
through the establist.ent of inform.?tion 
centres and advbory and extension services 
centres by .sector spread througmut the cOUl try 
in associal;.ion with developaent services like 
standardi2ation, metrology and quality control. 
Technology transfer an1 international co­
~ration 

- An evaluation cmaittee will be incor­
porated in the eitistq legal f\"llllfl'l«)rk gOlt'em­
q technology transfer in order to review a 
structire vi.3-it-vis the arrent sitiation in 
the COU'ltry. 

- Studies will be carried out on how the 
public sector' s buyi~ power can be utll i.2Je<1 in 
the rationali2ation of ;.1,.-qui.sition or foreign 
tectnologr and for the p-motion or national 
research and development. 

- National engineering and consultancy 
finas will have their capacity t.o identify, 
select, assimilate and adapt scientific and 
tectnolc:gical knowledge ft-cm abroad strq~ 
ened. 

In order t...· ensure that the international 
t..?Chnical co-aper .. ;.,;,.,., will be oonsistant 
Wl. th the developDent objectives Of the COUltry, 
particularly in the field of science: a'ld 
technology, a co-ordination ccmmittee in­
volving various •in1steries will be e.stab­
li.~t.ed. 

• • • F01rroou ~-- !El INVES'llfENT INCENTI_vt;S 
SYSTQ! 

J. Intratuction 

Decree-Law 132183, publi.stled the 18th ltarch, 
::reates an Investment Incentives Systan Witch 
constit!Les a new IIIS (Integrated Investment 
Incentives Systm), replacing the one in force 
since Decree-Law 194/&."I wa.s published. 

J!sides setlifl6 orr both the sectoral 
anJ regional localization ccmponents, in Wiat 
concerns project evaliation, ho new regimes 
have been created - the regional/ sectoral 
priority and Ule incentives t.o the transfer or 
location - \lhich by their OWi ~r-reachq aims 
greatly Ulprove the set or opportwiities Wiich 
are offered to investors by Porti.Gal. 

The new System car be defined , a ft.,r al 1 
these improvements, as a set or fiscal. a~.d 
financial benefits "1~h are granted to 1rive.st-
11ent s in •in ing , qmrry1~ and manufact.r ~ 
industries. 

Besides all in.stallation or expanslo11 or 
pr-odictive 1111ts projects, toose conc:.-ni.~ t.he 
replacment or equi~t may now be considered 
too 111der the scop~ of the Syst•. 

2. General requ1s1 tes 

The ta,..1ble fixed assets eligible for 
incentives aay not ca1pr-ia, in , .. .era.1., used 
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eq..iipne=it or l:ght vehicles, and land in the 
ca~ of the manufactiring industries. 

F.ach fi1111 uy be only entitled to financial 
in::ent1ves provided its Otll t\mds nnaice the 
project by, at least, 30 per cent of the 
overall val\2 thereof or its om fla'lds exceed 
30 per cent of the fixed BS3ets. 

The project prcmoter shall prov~ the 
project is econcmically and financially 
fea3ible. 

Firms shal 1 own an adequate accom:ting 
systm and sroore they hrte no debts tOlollrds 
both the State and/or the Social Set!lrity. 

3. Regi&es 

The Systea comprises 8 distinct regimes, 
which are :iot cunulatively awlicable, except 
for those mentioned in F) ant H) below. 

All the •oirats indicated below may be 
yearly adjusted by a rate equal to 75 per cent 
of the offical infiation rate establUlled nery 
year by the Institute or National Econa11y. 

A - ~neral n!lime 

This regiae is to apply to all projects 
higher than 20 EU.lion escudos. 

Incentives are granted should the pro­
jf?C't • ~ cl2Ssification by points (P) be equal 
to or higher than 5. 'Dlat score is obtained 
thro~h the 11eighed ... or ttree factors ccm­
puted according to the following formula: 

P : 0. 35 P1 + 0. 35 P2 + O. 30 P3 
where 
P1 - ecoricaic prodmtivity 
P2 - sectoral p-odmtivity 
P3 - l"efional prodmtivity 

For projects higher than 250 million 
escudos a macroecono11ic appraisal of the 
project is also required. 

The econmic prodmtiTity (P1) relates, ty 
means or ror.ulas, the Talue or the directl., 
prodmtive investaent with prodmtion, fl!Xpor\s 
being nNtrded end !mports penalbed. 

P1 will be reduced should raw and smsidiary 
materials acCCU1t for over 70 per cent or the 
sales generated by Uie project. 

The sectoral priority (P2) T.U"ies according 
to the itm or the F.concaic Acti't'ity C.assifi­
cation of the project end ,...es Crm 0 to 10. 

The regional priority (P3), which ranges 
fran 3 to 10, benefits the regions located far 
fran the big c-.nll'es to the de'71ment or the 
already existing industrial pol• or Lisbon, 
~rto and SetUbal. 

The mining Ind qiarrying industries and, in 
general , those that me national reso1.rces or 
"8ste products for -..1 prpo•a score the 
maxi.mm claasificatlon bJ polnta reglll'dless of 
their geographical location. 

The financial incentives consist of interest 
rate rebates for 'IP to nve ,..,-a, at the \t.­
most. The to'9ula, by "1ich Lhat usidmtion 
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1~ ccmp:rt.ed, relates the classificatit'n by 
points (P) vi th the basic discount rate of 
Banco de Port~al atd abo w1 th the degree of 
proportion of the pnuot.er' s Olol'I finds in the 
project's !lnancing. 

B - Regional/sectoral priority regille 

nus regime, "1ich is to apply to projects 
lower than 100 million escudos, does rot take 
into aceomt the econmic productivity referred 
to atio.re as P1 but otherwise only considers P2 
and P3. The scores or both these tw factors 
classffy the projects entitled to ditrerent tax 
and nnancw incentives. 

'Dun the aaxiln• val'2s <Pr-P3=10) provide 
the tu benefits set Off in the table in A 
above and a 7 per cent interest smsidimtion. 
~er this regime no incentives are available 
should P2 = 0. 

C - Siapl ified regime (for sul.1-sized ~ 
jects) 

Projects lower than 20 million escudos may 
qmlifiy for this regille provided ttJey create 
nev j~ in sectors lohere P2 t 0 and sbould 
firms mploy less than 50 workers am have llade 
no collective lay-offs throtgmut the preceding 
Jl!BI'. 

The tax incentive consists in a deduction 
fr<ll' the industrial tax ba.~ or 50 per cent or 
the value of the new equ'.pment, tlhich uy reach 
up to 70 per cent in c;..se P3~ 7. 

The financial Incentive consists in a ~ 
repayable sms1.dy granted for each jct> cnated 
(and maintained) , equal to 111 times greater 
than the unoaployment alloience per 11mth 1n 
case P3 = ~. .9x>u:.d P3 be 7 or 10 tbat sd>sidy 
is increase<', by 25 per cent and 50 per cent 
respectively. 

Together w1 th th>se incentives, s~entions 
cm also be gr11nted fbr pirpose.s or the train­
ing or staff, pr01rided that they do not exceed 
by 50 per cent the financial incentives 
referred to above. 

~ ~traoNinary n!lime of capital dmations 

1bese sub:sidies i fonds oerdu, which are 
to be used in t.'le acquisition or new tarwible 
fixsl assets, are ool.y gnmted in case P>7 and 
P2>5· 

They directly depend on both the final 
clusificatton by points (P) am the •eu1t of 
CM\ fla'lds invested in the project. 

£ - Contract.1Bl regime (for project or high 
ecOOC11ic Ind social impact) 

This regime is to apply ~ projecta higher 
Uv.n 1 billion escudos and the incS1t1ves are 
computed on a cue-by-cue basis. 

F - Regime of incentives to the tranitr.. or 
location 

n11s regiae is to apply to flrwa tbat, 
"1t.mut reducing the maber or jd>a, Vialtl to 
transfer the productive 1.11its from regions ""'re P3 • 3 to regions Vlere P3 = 10. 



Frat the fis:al point of view they benefit 
fran both re.11 estate transfer tax ec81!ption 
(on thP> acquisition of buildings and i.aoo) and 
fran capital gains tu {on gains result~ n-an 
transfers, Mien reinvested). 

The financial incentives available are as 
follows: 

- A subsidy a fonds perdu amo1.r1tlng to 
50 per cent of the total costs of the traisfer 
of the productive ~quipnent; 

- A subsidy a fonds perdu for each dis­
missed worker entitled to rechndancy pa)'lllent, 
the llBX imun Value 0 f "'11c h being 12 lllCllU'..S the 
inanployment allo.ance: 

- Sundry subsidies a fonds perdu to be 
directly granted to workers with respect to 
dislodgement and settlmaent expe~s. 

G - Tax incentive regime for merg~ and r.o­
operation 1111~ flnns 

These incentives are grantc.1 to firms 
inder reorganization thr~h either mergers 
(merg~ of firms or the merging of one firm's 
:.otal or partial assets into another) or 
c~operation agreements for the purposes of 
marketing, promotion, know-how transfer, staff 
training, e:.C. 

The tax inceritives to be gran~ed are as 
follows: 

- Exmption fran real estate transfer tax 
(on tht- transfers of building~ l and from 
C'api tal gains tax resul tint; fran the operation 
concerned or n-an capital increases; 

- Deduction fran the taxable incane of the 
losses in the previous thret: years up to the 
fifth financial year; 

- Maintenance of the C:eductions already 
p:ranted to the mergee firms as a result of the 
investment carried out in tangible fixed 
assets. 

p - Subsidy regime for re:5e<'rch and tecmo­
log1cal developaent 

Tnis regime is to apply to the firms 
eligible for any of the regimes :nentioned above 
and that concll.lde, through the competent 
entlt ies, 11 :-esearch and/ or technological 
devel opnent contract approved by the Hinistry 
of Industry. It consists in a s\tlsidy a fonds 
perdu equal to 50 per cent of the expenses 
,.esul tin(! frrn the contract for a max illlin 
period of three years. 

4. ~bmission of the applications for incen­
tives 

Ir. general, the appl ication!I for incentives 
art- submitted at the Foreign Investment 
ln sti tute ( F'II) by means or an appl !cation 
form addressed to the Hl.nister of finance and 
Planning: 

- Should they apply for the contractual 
re(!1me fore:ieen in the Foreign Investment 
code; 

- In U\e case of new f1ms w1 th more than 
25 per cent or foreign cap1 tal; 

- In the case or firms, already established, 
w1 th more than 50 per cent of foreign capital. 

!n the Mmainir.g C'lses applications may be 
directly made at bank-; or at the Institute for 
the support to ~all and Hediun Industries 
( IAPHEI l sho•tld tre finns be duly credited 
by that In-,t!tute. 

Slould the incentives be exc~usively of a 
tax nat1.re and not ful l.l'lde- Ule j1.risdiction 
or the F:::I or the IAPHEI, applications are to 
be made directly at Direc~i~eral das 
Contribui~ees e Impostos (the General Taxation 
Board). 

Technology acquisition 
and TAS 

INIXfiTRIAL CO-OPERATION 

Industrial ~operation with the Associa':ion 
of South-East Asian Nations (A.SEAN) is pursued 
throl.f;h three different s:helles, nan'!ly the 
A.SEAN Industrial Projects to serve regional. and 
international markets, the A.SEAN Industrial 
Caaplementation Scheme involving specialization 
in production and exchange of product:s and 
caaponents within specific industry sectors/ 
:subsectors, and the ASEAN Industrial Joint 
Vent1.res in the private sector. Priority shall 
be given to projects i.tlich utilize the avail­
able materials in the ml!!llber st.l.'tes, contribute 
to U\e increase of food production, increase 
foreign exchange ea.-nings or save foreign 
exchange and create employment. 

1. ASEAN Industrial Projects (AIP) 

The larg~scale gcwernnent-sponsored AlP was 
concepttal ized f'raa the advantage of econany of 
scale within a market mechanisa. At least one 
ASEAN industrial project will be set up in erh 
menber catntry. The first five projects have 
been identified 21d agreed ~n as follows: 
am.inia-1.rea project (lnd~esia); lllllllonia-1.rea 
prC'ject (Malaysia); copper products (the 
Philippines); diesel engines project 
(Si~apore), this project tas cancelled; and 
rock sal t,..90da aSi project (Thailand) • 

In ternis of the total capital investnaent of 
the AIP, it ws agreed that 70 per cent will be 
n-a:i concessional lcqi-term borrowings n-aa the 
Japanese Goverrnent, the nmaining 30 per cent 
being shared between five member co1.r1tries. 
The ho~t co1.r1try shall have 60 per cent of the 
equity, with the nmaining 40 per cent to be 
shared eQ\Blly by the other foir cOll'ltries. 

The establ1shaent procedure or each AIP 
normally proceeds alq the follOwing lines: 

a) Identification of larg~scale industries 
i.tlich require a regional marlGBt to be viable 
in the early stage. 

b) Removal, C(llllplete or partial, of intra­
regir>nal trade berriers fac~ theae industrial 
proc:'u::ts. 

cl Declaration or gcwernnent ~licy support 
(effective s\tlsidy) for investment in these 
areas. 
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d) liespon!!!! forthcani.ng frail the private secto!" 
by way of investment prosr-='ll.s. 

el E.stablistmer:t or institutional arrargenents 
tci 1111prove such con::litions as may be required 
tc aczueve othe!" nonnal goals, su::h as equi­
table C:ist!"ibution of benefits and costs 
result i~ frail the regional industries. 

2. ASEA~ Industrial r.cmplementatlon Scheme 
(AIC J 

The idea of AlC is to co-on:linate the indus­
triai. produ:tion of various callplmentary goods 
wi tt1in the private !!ll!ClO!" and to give the!!!!! 
goods preferential treatment within the ~ 
regior.. The Basic A1treement on AIC signed 
in 1981 provides the guidelines and insti­
tutional framewor : Wl thin "1 ich the ASEAN 
gcwennent machinery and the p-ivate sector, 
through the ASEAN Chambers of Commerce and 
Industry C ASEAN-CCI l, will collaborate in 
pursuing indJstrial C0111pleaentation. The 
~~CI has a significant role to play in 
.11is scheme and ha:i been one of the most active 
organizations ammg the A.SEAN institutions. A 
m.mber of regional cloos have been set ~, and 
-~Y att.8Dpt to co-ordinate produ::tion mmg 
members. These arrangements indicate the 
cru:ial role of the private sector in regional 
ccroperation. At present, a ccmplementation 
progranme or paclcage in the autmotive industry 
ha:! been agreed upon. The allocation of the 
first package consists mainly of the following 
existing products. 

Indonesia: diesel engines (80-135 mi/h); 
axle, wheel rtm for motorcycles. 

"'11.lays1a: spokes, drive chains and timing 
chains for motor cycles, safety belt, cl"Ol«l 
.tieels and pir.ions. 

Philippines: body panels for passenger 
cars transnission. 

Singap:>re: universal joints, oil seals and 
V-belt. 

Thailand: body panels for commercial 
vehicles of one ton and aboVe, brake dn.ms !"or 
tru:ks, heavy duty shock absorbers, stabilizers 
b1.111pers and tr\l'lnion brackets. 

The AlC Guidelines are set out as follows: 

al An AIC package must be participated ill by at 
least four of the five mmber coll1tries, l.11less 
o\.herwise declda:1 by the A.SEAN gO'lemDental 
bodies. 

bl ldentif'l.cation of products for illclusion in 
an AIC package shall be done by ASEAN-~CI; 
al'>oroval of the pickage and associated trade 
preft.'"ence shall be \l'ldertalcen by the A.SEAN 
gO'lerr.mental bodies. 

cl "Exci~.i.vity privileges" stall be enjoyed by 
AIC products. The exclusivity period for 
ongoing projects (exist~ products) is liait.ed 
to t"' years frail the date of accreditation, 
and foir years ror new projects or new products. 

d l "Trade Preferential Arrmgment" all be 
applied to AIC products, Le. the reduction or 
taritrs by 50 per cent for products •anu­
ractired \Jlder the A1C sctime. 
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3. ASEAN Industrial Joint Ventures \AIJV) 

\tlile the AID and A.i:C projects are primarily 
for largf!-scale projects, the AIJV is an indi­
vidual and smaller project \bich can be 
approved individually by the A.SEAN F.ca'OlliC 
Hinisters .tio will tave to llaintain an ecp.li­
table distribution of benefits accrui~ rn:m 
the AlJV in the lorg nl'I· The p-op:>sal for 
AiJV was maie by ASEAN-CCI for a new concept to 
speed up the rate ~f iaplmenU,. industrial 
c~operation. In fact it is a nev option for 
such ccroperation ammg A.SEAN comtries. The 
AIJV is different fral the AlC in that the ALJV 
does not require total A.SEAM ownership. No&­
ASEA~ nationals could take part in an AIJV 
pr.,ject. It ca;1 be observed that the AIC is 
concerned wilt. reciprocity as implied in 
equitable paclca~e prc:Ni.sions, whereas the AIJV 
has emphasized equity sharing and market. 
From this cr.mparison, t.he latter has some 
attractive featur~s and has gained some 
favcu-able reception frca tbe p-ivate sector. 

'ille main principles of UJV are as follows: 

al Participa~ion in an AlJV will C011prise at 
least ti.o A.SEAN COlntries but is not limited to 
only A.SEAN comtries, provided that ••bership 
by the A.SEAN nationals is at least 51 per cent. 
ASEAN investors in AIJV projects are tc. be 
accorded national status by the h:>st CQl.l\try 
for the p1.rpose of Q\.Blifying the p-ojects for 
national treatment; 

b) An app-aved AIJV product is to be granted 
A.SEAN Preferential 'lhd~ Arrangments (Pl'A) 
to the extent or 50 per cent preferential 
treatment; further tariff cuts can be negoti­
ated 1111mg the pirticiptt~ A.SEAN comtries; 

c) The AIJV product will have "exclusivity 
privileges" (similar to those mder the AlC 
prog ramnes) ; 

d) Other A.SEAN COlntries, ..tiich choose not to 
join the AlJV, are free to do so but their 
similar p-oducts camiot enjoy su::h an exclusive 
and special t.ariff preference; 

el Without prej'1'.!ice to the right of id9'1tif'l.­
cat1on by ASEAN Goverrments, the ASEAN-CCI 
shall identify AIJV produ..:ts for possible 
allocation to member cot.11tries. The principle 
is to have equitable distribution of benef'l.ts 
for the A.SEAN COll"ltr!is. ttienwer feasible, 
AIJV products are to be equitab!y allocated to 
the participating A.SEAM cCMltries; 

rl An AIJV product shall be of internationally 
accepted qlBl. ity, the price lhould be rela. 
lively competitive and there shOuld be m 
ass1.rance of continuity of s~ly. 

• • • 
MIH>LOGY PAYHENI' EVAUJAn<Jt DI IMDIA 

In the TIF.S Newsletter No. 17 and ND. 20 we 
reported on a •ethodolcgy f'or establUtiirw f'air 
prices for techlologies, bued cri the concept 
of prof'it-sharuw. 1he aethodolagy followed a 
sillplitied di800!nted cuti-now 811alysis Ind 
cmpared tecl'rlol~y reea paid to the licensor 
and the expected profita the recipient uy ule 
ttr•qh the UN of the techlolagy OYflt' a ratio. 
'nlis ration is called •licensor' a share or 



enterprw profit" (I.SEP). It is argued that a 
fair p:-ice for- tecmology c1r1 be translated 
into a fair profit stare. 

Th'! followi.~ rticle will discuss fl.rt.her 
th!? u~ of the methodology tor the purpose of 
evaluating technology transfer agreanents, 
ba!led on 1r1 analysis carried out by th!? Indilrl 
Secretari;ot of Ind~rial #.pprovals. lhe !\ill 
text of the stmy will be pt>lished shorUy by 
l.JHOO !trld 11ay be ordered n-an the Tecmology 
ProgMl!lllle. 

At the t:eginn~ of this year, the Indilrl 
Governnent issued a tecmology policy stat811ent 
i.tiich has as its aain objective the developnent 
Jf national technologies with an efficient 
absorption of iaported technologies appropriate 
to national p-iorities and res:nrces. This 
policy statement (the main elmer.ts or W\ich 
appear on page 17 or this issue of the TIES 
Newsletter) is one of the Ila.in guidelines for 
the evaluation or tectnology tra."lsfer agree­
ments by the Central Technology Transfer 
Registry System. n1e task of the Central 
Technology Transfer Registry Sysi.em is to 
evall.ate and appnwe license agreeaents ror all 
industrial sectors with the exception of the 
simpler types of contract sucll as the purchee 
of capital goods or simple tecmical t.rain~ 
agreements, dealt with by the Oentr:il !Bnk of 
India or the respective ministeries, arid in 
cases Vlere foreign collaboration is associated 
with musually large state investments (e.g. 
fertilizers, oil etploration, etc.) W\ich are 
handled by tlie Prille Minister's office. In 
1982, the Central Registry approved 477 ptrely 
technical collaboration agreements. Addi­
tionally, 113 tecmical collaboration agree­
ments W\ich were associated with sai:e form of 
financial collaboration were approved. lhe 
evaluation criteria appl 1ed tas been smmari.zed 
in the for111 of guidelines. Wit!\ respect to 
technology payments these guidelines stipulate 
that royal ties l!hould be calculated on the net 
ex-factory sales price of a given product, 
exclusive of excise duties and minus the cost 
of the imported ccaponents. Also, minim111 
royal ties should not be pen11i tt.ed. 

The acministrative •echanis11 of the systea' s 
method i.J as follows: after acceptance by the 
Secretariat for Industrial #.p,roval, a given 
contract will be evaluated 11y a tecmical 
evalmtion camitt.ee and after consultations 
with the respective acministrati\'e ministry, an 
evaluation report will be submitted to the 
Foreign Investaent lk>ard for ult '.m.'!t.e approval. 
Al th.:>i«h the teclnical evaluation C(Jlllllittee has 
no obligation to review the financial aspects 
of the tectnology transfer proposal, it can and 
does give its views on the payments. Al tho~h 
no spec 1f1c criterta are being used &or the 
asses!llllent of payments, SOiie r~h irldications 
are tt.at, apart frca exceptions, royaltif'S 111~t 
not exceed 5 per cent. ~en down i:ayments are 
added, total payments should not exceed 8 per 
cent of the net ex-factory price of the 
prooLCt, minus excise duties and the c.1.f. 
value of imported canponents. It is therefore 
difficult to Q1.Bntify the methods Wlich the 
Indian authorities use for their method of 
tectvlology payment eval1.11tion. The most cmmon 
method applied is the canparison of 11\at '8S 
previously acc2S)ted in 3illilar cues (altho\Ch 
for this •ethod, a well-f1.r1ctioning insti­
tutional ••ory is a prerequisite. Since no 

specific method Wls applied, the Secretariat 
for Industrial 1.pproval WlS ve:-y interested in 
1nvest4r:ating the LSEP method as a goal for the 
!!Valuatioil of tectnology payment.:!, arid witn the 
.issistaoic~ of l..'NIOO initiatll!d an exer.::ise i.tiich 
involved a detailed analysis or approved 
tec:mology transfer contracts. 

Results 

for the purpose of the stooy, a rand~ 
sample or some 60 contracts was selected. 
Since the Central Registry d~'! not monitor 
tecmology transfer ag!"P.811ents arid only records 
the apprC"leci i:ayments, it '8S not possible to 
obtain all the 1.t1formation in order to apply 
the method and additional informP.tion was 
obtained direc:Uy f!"aD the enterprises corr 
cerned. Filctl.Bl data "8.S obtained m actual 
profits arid technology fees, but it was r.ot 
possj ble to obtain this informatio.1 on all 
enterprises, and ~ coatracts ~re therefore 
classified into gro~ accord~ to the type of 
information obtained, namely: 

t. Where the information was obtained on 
actual payments for tor?chnology and profit 
( 12 contracts); 

2. '1here information ies obtained on actml 
payments for teclnology W\ile profitability was 
estimated using statistics f'raa the Reserve 
Bank of India (20 contracts); 

3. Where no addit1oll21 infonnation was obtained 
f'rcm the recipient enterprw an:! the infonna­
tion on technology paymmts and profitability 
were projected (25 agreanents). 

An interesting oanparis:>n w1 th respect to 
the usefulness of the LSEP for monitoring t:le 
impls.entation of agrements (gro141S I and II) 
and e:aluation of agreements {group III) "8.S 

therefore possible. The r ?Sul ts of the 
exr.rcise are represented in the following 
tabiel'I. 

Assessment of results 

In view of the difficulties enco1.r1tered in 
obtaining Uie necessary information f'ran the 
enterprises concerned for the application of 
the method, the most strikirg fact observed was 
the limitations or a method for monitoring 
purposes which is based purely on factual 
infonnation. The use of average profitability 
can overcaae this Hmitation, but is probably a 
bit mreliable as far as mmitoring a contract 
is concerned. 

The results indicated th:lt the average I.SEP 
ratio is 19.85, 30.0& and 34.00 for Tables I, 
II and III respectively, with fluct1.&tions 
bt'~ween 0.2 and 60 per cent. It can be seen 
that for the sme product ( itellls No. 9, 17, 18, 
19 and 20 of Table II) the I.SEP varies con­
siderably on agreements i.tiich weN: conchlled ai 
almost the same terms and corlditions. All the 
contractual arrangements analy!!ed show a 
profit, not due to th~ managerial capacity of 
the Indian entreprenar, but largely to the 
fact that those agrements which showed a loM 
were excluded f'ran the sample as no LSEP could 
be calculated. Furthermore, a statistical 
analysis detemines that there is r.o relation­
ship bet~en r-oyalty and LSEP. 
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No. l!llC Rate of Royalty Tera !qutty cf Forei•n Oovn Pa)'lllent NSV ROS NPllT LSF.P 
Col laborat<>r 

2 3 4 5 " 7 8 9 10 

l 3710 2 8 3.23% Nll. 254908 5(,77 22582 20% 

2 '.\851 s 6 NIL 792 39154 Jlo30 ~88fo 201. 

3 3819 3 lO 25: NI!. fi78fil 1141 34fil 24 .81 % 

4 3829 Nll. s 25:: 40() 83282 1M7 74 75 18% 
per annum 

s 3829 3.1% I 5% ']_I 5 NIL 949 58258 2842 29(,' 49 

6 3851 s s NlL 104(, 20fi9fi 1477 949 f.O 

7 3831 s s NlL 745 l )427 ! '\2f, 14 58 48 

8 3811 NIL 5 24% (,183 102531 f,183 2l3fo5 20 

9 3710 s 11 10 31.4% 1000 4f, 1400 1000 48fo)5 02 

10 3829 - !!_I 7 40% NIL 202(,2ft7 19978 8fiP.1'4 23 

11 5000 5 4 401. NIL 992S2 1185 1241, 7 8 

!/ Calculatlone baeed on hi•torical value, diacount !actor 10%, all calrulattona in thnuaanda of Indian Rup•••· 
11 Royalty rate 5 for export• 
11 l"larly 
~/US$ SO per .a~hlne to 19Pl. u~s 15 per m~chtne from 1981. 

-~ 
NS~ - net aalea value; ROS - royaltt on anlea; NrBT - net profit before taM; LSEP - lt~•n•or'• ahdre of enterpri•• profit. 
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'.f A I L I n !I 

No. !SIC lloyalty Tena lqulty of Dovn l'roflt Met JltOS MPIT LSEP 

ll•t• co\hbo.-ator p•ywwnt percentage ••l•• (tnclud- (u %) 

•••u-d and value tn11 down 
uaad pa)'1M11t) 

1 2 3 ' 5 6 7 8 9 10 11 

l 3829 5 5 NIL 100 9. 74 l ~968 338 13"1 20 

2 3811 5 5 NIL 150 9. 74 3927 338 382 47 

3 3811 5 8 NIL . 700 9. 74 16108 1179 15"9 43 

' )824 5 10 NIL )000 9 181644 70Hi lC.348 30 

5 )8)9 J 5 NIL 150 7 1111 lC.8 100 62 

6 6100 5 5 NIL 175 9 5611 540 505 51 

7 3720 5 5 NIL NIL 8 31855 1791 28ti7 )II 

8 Jill 5 5 NIL 114 7 9 95266 2576 8574 23 

9 3113 5 5 NIL 590 9 92)J 858 831 50 

10 3559 2.5 5 NIL 1070 5 242960 587(, 11148 n 
11 3823 6 lu NIL JOO 8 247S 400 1 98 66 

12 3829 7.5 10 NIL 50 8 18(12 12(1 149 4(, 

lJ Jli99 4 7 20% NIL 8 t.9237 2770 5539 33 

14 3823 5 10 NIL NI'!. 8 9(,67 200 773 20 

15 3824 3 10 NIL 250 11 :!385 257 2(12 49 

16 3124 7 10 NIL 2211 10 21334 535 2133 20 

17 3720 5 4 NIL 157 7 17430 1220 81(, 40 

18 )780 3 5 NIL NIL 7 1684(11 5280 11792 30 

19 3720 ) 5 NIL 204 7 33134 na 2319 24 

20 3720 ) 5 NlL NIL 7 57893 847 4052 17 

1/ C.lculationa baaed on hiatorical value ncert 
- bctor 10%, all a_.unta in thouHild• of lndiar-

Kl'BT. which ha9 been calculated ••auming avera11e profitability, discount 
L 



........ 
~ J_A_U:_!_II_l JI 

---
No. lSJC lloy•lty Ten !quity of Down NSV ROS P'l'ofit Nl'BT l.SF.P 

l'•t• c:oll•bontor P"Ylll•nt percent•ll• 
a111u111ed 
•nd u11ed 

2 3 .--- 5 
,, 7 ~-8~- 9 10 \\ 

-
1 3819 5 5 2f;l 12f;3 217307 9356 10.7 23252 211 
z 3826 5 5 39l 970 t\2377 20211 8.5 5302 27 
3 3839 3 5 lHL 9on 351H 2448 7.7 270'5 •7 

' 3829 5 5 NIL 9811 39111 21141, 7.2 2859 ,,, 
5 3151 5 5 NlL 493 223115 1508 7.2 1610 "' 6 3823 4 5 35% 201 42639 11119 7 ,6 32•0 33 

7 3851 3 ' 40% 700 1533 1222 13 1109 52 
a 3129 ' ' NIL 310 232243 9901 7.2 111721 37 

9 3824 ' ' NtL 14fl0 205252 11371 9.7 19909 311 
10 38)1 ' ' MIL 11%, 482113 11114 11 5311 53 
11 3123 ' ' 39l 912 102513 4805 9,3 9533 33 

12 3123 4 ' NIL 424 4111159 2395 10.5 4920 32 
13 3131 ' ' 1'IL 473 5115911 60711 7 •• 411111 " 14 3219 3 ' 1'IL 9za 13134 5244 13 1090 32 
15 3119 3 ' 1'IL NIL 941'9 3121 9.7 9133 29 
111 3513 3 ' NIL 244 319941 19379 13 41592 32 
17 3fl99 3 5 NIL NIL 27100 1528 10 2710 35 
11 3151 5 5 NIL N•L 13993 741 l2 1117? 30 
19 3420 ' 5 NIL 311.1:; 139955 124~11 9 125911 50 
20 3123 3 5 NIL NIL 71552 2935 10.5 7512 211 
21 3211 ' 5 NIL 309 3228 478 10 332 59 
~2 3123 5 5 NIL 500 522111 24111 9.4 4908 33 
n 3829 5 5 NIL 1000 571135 41 ltl 7.5 •322 •8 
24 3829 ' ' NIL 4111 10107 11 "4 7,4 71i7 fin 

25 3139 3 ' NIL 300 1111299 1093 12 13955 07 

!/ C.lculatiot11 b•••d cm p'l'oj1ct1d valuae, d11count facto'!' lOl, 111 a110unt1 in thou11nd1 of tndi1n Rupe11, p'l'ofit '1'1111ittanc1 
to forailft equity hclda'I'. 
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Conclusions 

the U9ef\&laess or the LSEP method ror 9Cl'li­
t.oring aontncts by a ~ atory body in the 
pre:1ent rorw 1.s rather doubtful.. First. it 
sems to be dimcul. t to obtain llCC\rate data 
on all contracts. f\Jrthenlcre. it 1.s dod>tful 
Wlether the inforwation obtained is usef\&l for 
aaking a relewant LSEP calculation because 
actml profit depends on many factors that 
cannot be CJllfltlfied. Taxation alS> plays m 
i.llportant role. as profits cm be hidden to 
avoid hlwilg to pay it. If a registry attmpts 
to •onitor contract.3, an i~depth study on 
individllll oont.ract wul.d be •~h •ere usef\&l 
than a method tilich relies on indicators, s~h 
as the LSEP one. In other wo1ds, the results 
folDI in Table I cSUIOt be u3ed to determine 
benctaar1cs or HJ'/ other acnitorq criteria. 
However, the Secretariat for lndustriai 
Approvals conclmed that for an evaluation of 
agreeaents and even during U>e negotiation 
period, the concept or profit-sharin& as a 
criteria tw evaluation/negotiation could be 
useM. 

While evaluating an agremient certain 
usmptions on the p-ofitabil ity of the use 
or the acquired technology have presmably 
been aade by the reci;>ient enterprise and 
the concept or profit-sharing may give the 
registry/recipient enterprise an atditiooal 
t.ool in determining a ntir t.ec!lnol~y price. 

In deten11ning that the concept is U5t!M , 
several weaknesses in the aet.h.;r were also 
identified uhich requires a •ore in-depth 
study. In particular, the tax problem .as 
identified as a •ajor hindrance. 'Die price or 
tecmology is detenained by the •ant, after 
tax, tihich the tecM.ll~y supplier receives 
frOll the licensee and in this connection, 
different tu stru::tires on lmp SUI pa)laents, 
royaltia am p-ofit remittances in the case or 
joint ventures, can diffuse C.he concept or 
p-ofi t.-atarilg if med in a cmparat.ive sense. 

It could be argued that the profit share 
should be C'\lcul.atecl ewer the duration or the 
contract as only t.tw.n does there exist a 
relationSlip between the parties. ~ the other 
tand, the lite or the t.ecmology may go beJOnd 
the durat1G.n of the contract Sid hence will 
continue to contribute to the sront of the 
recipient enterp-1.!le. 

All these cC1U1ents vill be inclmed in a 
detailed report on this sl.t>ject. Vii.ch will be 
preanted at the forthccatng T1F.S 11eet.i.ng in 
~-

• • • 81.U'JERAL lllVES'IMEvr TRFATJF.S 

nie follcM.sw ..UCle tas been contribtUd 
by a ronaer UllJDO at.arr ••ber, presently 
wrld.ng for llCTAD. It analJM• the ccnae­
qwncea or bilateral Jnveat.Mnt treaties for 
the dwelasn.. OCUttrlea, in part.1.culr tho8e 
of the l}iit.ad St.ates vis-it-vis the •istirW 
tecmology tnnarer leglitaEton in developing 
couitriea. 

A not.llDthJ develqment. Viich duerYes the 
1rwateat. at.tent.ion on the part or developiJw 
CCMntl'J 1orerma\ta u the 9Jl1t.at.1.c effort 
of the ~1t.ed St.at.ea Gonn•ent to prmote 

bilateral investment treaties with as many 
cowitries a.s possible, particularly the 
developing OOW\tr~~-

'These proposed treaties mbody the principle 
of •national treataent• and aim at guaranteeirg 
th'! free transfer of capital and earnings 
between the •parties• concerned (Le. the 
Govenaieni:. of the United States and a gavel"'!'r 
aent or a developing COU1tryl. It also aims at 
•promoting greater econanic co-operation 
between the US arxl any given cowitry" by 
agreeing ~n the treata~t to be accorded to 
su:h investments as 11ell as their enccxragment 
and p-ot.ection. 

To date the US Administration has signed 
bilateral imrestaent treaties with Panama and 
F.gypt. ln Jillll.llry 1983, a similar agrement 
.as initiated by <hsta Rica and negotiations 
are being pursued with fot>rocco, Zaire, 
Honduras, the United Republic of Cameroon, 
Gabon and llJnnli. •eonta.: ts" have been made 
vith Kllaysia, Philippines, Argentina 2nd 
Colaabia. Initial talk:s have already taken 
nlace with Jaaica, Barbaios and Antig\D and 
negotiations with Olina were to start. in 
.me 1963. 

While the two concluded treaties, Le. 
Panau and Fgypt have yet to be ratified by the 
rf:.spective govenments they no domt constitute 
a dep1rttre rrm p-evious efforts by these tw 
cowitries to fonaulate and apply national 
policie3 seeking to orient foreign direct 
investments in key sectors of the econocny. 

A fact Vlich cannot be overlooked is that 
in the national context foreign investment 
activities remain h!E'~y sensitive issues with 
averriding political and ec:oncmic 1mpl !cations. 
A bilateral treaty by its 'lwn nature will 
considerably reduce the barga1ni.ng position of 
goven11ent. agencies vis-a-vis potential US 
investors and could jeopardize the sovereign 
right or a developing country• s gover1111ent 
vhich needs to regulate such activities in 
strict accordance with national developnent 
goals. 

It has bf!O!n reported that the investment 
treaty with fcypt presently under review by the 
Egyptian Cabinet •et increasing "poli~ical 
opposition" on relinquishing f'6ypt1an aove~ 
eignty over certain sensitive areas. 

'lhe proposed treaty is also tr. I.RI to calllle 
considerable apprehension on the part or 
developing OCU1tries that lave enacted legi~ 
lation in this field and acquired con.sidrable 
erperieme in the entbrcm'!!flt of these poli­
cies. In this connection bilateral investment 
treaties •ight be construed as an attempt on 
the part of the m Administration to pr'C¥ ide 
relief to m investors in fulfilling apecU'ic 
requiralenta with respect. to their operations. 

To the extent that bilateral inveataent 
t.raties caaply with 1cw.-ment dwelopaent 
policies am 1 .. and do not interfere vith the 
host 1cwerment' s decision •aking process 
regarding, inter alia, ( 1) econaaic priorities; 
(ii) the d•ree of foreign equity participation 
in ay sect.ors or the econmy; (111) the 
dwel.-it Of Mti.Onal teCMol~ical capa­
bilities; Uv) trade expanaion Policies; and 

15 



( vl 30Cial policies in general; the3e treaties 
n:~ht be constnJl!d as meful instruaents for 
the pranotion of increa!!l!ci ~operation in this 
field. 

Exal!:i.nation of key provisions 

An objective naination of XDe of the key 
provisions contained 1n the proposed imestment 
treaty, has enabled us to reach the followi.~, 
though preliminary, conclusions: 

1. The scope and :iim of ..be treaty is ambigoous 
al'll one-sided. Its introductory part calls for 
the desire to prcmote •greater econcmic ~ 
operation bet.een the pa:-ties, particularly 
with respect to investaents by nations and 
cani:anies of one party in the territory of the 
other party9. It also calls for the parties to 
conclu:te a treaty concernq •the enccu-ageaent 
and reciprocal prot~tion of investments". 

In this COO'lection, it can only be expected 
thaL the flow of investment (not inclu1ing 
portfoli?-invesment) fral developing comlries 
into the lfi is bani to be rather neglit,ible 
and therefore the degree of reciprocity is 
questionable. 

2. The proposed treaty will considerably hin:ler 
t.r.e "Je8oliati~ position of host developing 
cmritries :>y iaposill': upon thm a pre-conceived 
notion as to how foreign investment activities 
cai contribute to national develnr:ment goals. 
nit> treaty wro!JjlY pre-sqiposes ti.at by agree­
in@ upon the treablent to be accorded by the 
pa:-ties "s1.1:h investments will stimulate the 
flow of private capital and the economic 
t:levelopDEnt of both parties-. In this connec­
t ion, cost-benefit considerations at the ente~ 
prise levd for convenience sake are equated 
wi. u. s:>cio-econanic objectives at the macro 
level. 

'. The treaty is in direct cnnflict with 
national .i.aws and rrlicies of many developi~ 
cotritries over: } their sovereign right on 
the use and exploitation of nat1.ral res:>irces; 
<ill thl! penaissible level of foreign equity 
participation 1n key sectors of the economy; 
(iii) the j1.ridical status of an econanic Wlit; 
(iv) fiscal, monetary, tecmology transfer and 
anplo)'lllent policies, etc. 

As already indicated the proposed treaty 
embcXies the principle or "national treatment" 
and calls for the parties to agree that "dis­
cr i.minat ion on the basis of nationality by 
f'i ther JBrty against inYest.llents in its terri­
tory by nationals or ccmpanies of the other 
party, is not consistent with either a stable 
franeworlc for investment or maximun effective 
utilization of econcnic resource?. 

Article I states that for the purpose of 
this treaty, "the jirid1cal status or a cmpany 
or a party shall '>e recognized by the other 
party9. IJ-.der •Ht national l&W!I incll.dq 
those or devel opl ,_: C!O\lltries a nat.ral or a 
legal person as w~ll as "an economic mit" 
ass1.1Des specific j..ridlcal status. The P'~ 
f('!'ll!d tr~ty therefore •ight r\rl into oonn ict 
w1 th national legislation in this area. It 
should also be noted tllat many CO\lltries in 
Latin America .Shere to the "Calvo Doctrine" 
which calls for the eettlment or disputes 
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\rider nation<'1 jirisdlction and cnrts. This 
is bo\.nd to entail certain difficulties for the 
entering into a bilateral investment treat1 of 
Ur! kind ctrrenUy prqA>31!d. 

With respect to foreign equitJ participation 
the treaty defines investnent as to 11em1 •erery 
kind of investment•, inclu:ling but not U111ited 
to: (i) tangible and inta~ible property; 
(ii) intellectual and industrial property 
rights; Clii) la'low-how 'tnd goodwill; Cl•) 
··ights to search for or \t.ilia nabral ,.... 
soircas; (v) rights to mmiufacttre, use and 
sale or products, etc. 

Tei illustrate sane of the areaa of potential 
conflict, M! could refer to M?ll-establisbed 
Government criteria in regard to li:aitatiaas 
on: the level or nmittances in the ft>m oC 
dividends or royalties; measres tbat di> 
coirage the capitali:zation of foreign llnalM!ov; 
limitations on the permanent -plo111ent of 
foreign persomel; lillitat.ions on the acqqi­
sition or danesttc tinas; Umitations on tile 
borTowi.ng of fwds fran local firancial insti­
tutions, etc. 

It should be mentioned that the propo31!d 
bilateral treaty and other related initiat.ins 
in this area, seem to ignore al thogether tile 
existence or national laws and developient 
policie~ which in the context of •any de­
veloping nations provide the legal fomdation 
and rationale vis-a-vis foreign investaent 
activities. 

One of the treaty's major sbortcomil!(S 
is that "*1ile providing a general ftome«>rk for 
lfi investments, '. t implicitly dUnigrds the 
proper consider at ion of those l.sst2s ttat forw 
part or the d~cision ••king process at the 
national level. The treaty for instance 
ll'ldermines or ignores the role that govenmmt 
agencies are called to play 1u deterwining 
\ohether foreign investment P'opMls are lilely 
to '.'le or significant benefit to the develop~ 
CO\I" tries' f>::onany. Similarly, the treaty does 
not seen to respond to the need fbr selecti•ity 
ir this area and for the exaaination of irw~ 
ment proposals on a case-by-case baais. 

-~ those provisions that llalce the draft 
treaty totally inconsistent with developing 
co\rltries' developnent progn111111es, one •qirt. 
quote Uie followi~: 

Article II, paragrarh 7 (Treatllent of 
Investments) "neither Party shall impose 
performance requiraaents as a con:lition for 
the establisl'lnent, expansion or uintemrre of 
investments oi.ned by nationals or ccaPlllOies of 
the other Party, which require or enforce 
com1Ditments to export goods produced, or 
lotlict. specify that ~s or services mmt be 
purchased locally, or ch lilpo.e any other 
simllar requirements, and lotlich potent.iallJ 
or actually have an adverse effect on the 
trade and/or investmenES"or the naEIOnals or 
ccmpanies or tn'? Other' Party". 

Article HI, paravapti 1 (caapenaation lbr' 
expropriation) •No investllent or anJ s-rt of an 
investment of a national or a ccapery or either 
Party shall be expropriated or natlonallmd bf 
the other Party or a political amdi•l•lon 
thereof •••• " 
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Article V, pa~ri/P 1 . t:·ansfers) . F.ach 
Party shall pennK transfers ~lated to ar. 
investment in its territory of a national er 
company of the Party to be made rr~ely and 
w1 thout delay into and out of its territory. 

Such transfers indu:le, but are rot limited 
tc, the following: ret1.rns; <X"llpensation; 
1ayment.s made arisi!g out of a dispute c~ 
<:em~ an investment .... • 

Article VI, ~aragraph 1 (consultations}. 
•Jlle Parties sha l p Upon the written request Of 
either of then, praaptly hold comul.tations to 
discuss the interpretation or application or 
the Treaty or to res:>lve any dispute in connec­
tion thel"ev.l.th. Cbnsultations mall be held 
should one Party request consul tati?ns on 
grol.Dis ttAt 1ts nations interests are or re 
likely tc be adversely affected b{ ~aws, 
regulatio:·Js, ad111nlstrative ract ces or 
rocedures ad ld1ca is ons or cies 

?f the other Party that pertain t.o er feet 
invest.ents of its nationals or ccmpanies in 
the ter.-itory of su::h other Party, includi~ 
conditions imposed on establis~nt.e 
consUl t.ations wil 1 alm at correcting the 
potential adverse effect that laws, regulations 
acillinistrative practiCes or p-ocedtres, ad­
jwicatory decisions or ~cies may haft on 
the Party reouesting the consultations•. 

Conclud 1ng l"fJlal'1cs 

From the above it ca..n be seen that the 
efforts of th! US Administration 1n these areas 
are closely interrelated &. .... oeserve to be 
followed in a systftllatic marner. 

Those gore"11ents or developing ~tries 
that have initiated contacts towards the 
negotiation of a bilateral investment treaty 
with the United States might wish to seek 
appropriate counselling and tc carefully 
monitor develop11ent:i in this area. 

- In thh comection it has been reported that 
the present Administretion continues to be 
concemo! about the perfonaance requirments 
il:lposed on rn investors SI.Ch as local procire­
ment or goods and services and miniaUI export 
requirements and it is felt that bilateral 
investment treaties provide a ptrtial s:>lution 
to su::?h prooles. 

- finally, the US is considering otl"er related 
111Uatera.l ictions, sich as: tyill(I Generalizied 
System of Prefe~es b9lef1ts to the NW!tval 
or perfonaance requirments or denying finan­
c ial coverage C Le. through the overseas 
Private Investment Corporation} t.o projects 
where these requ1rments exist. 

Recent publications 

:iD/299 Kanir..l on the prodiction of rattan f\Jr­
nltu-e. 

ID1265 Kam.al on jigs for the f\rnitu-e indua­
try. 

ID/300 E-roou..·tion management for snall- and 
11ediun-sca.le f\Jrnit.ure manufactir~ 

finas in developi~ couitries. 

ID/301 Industrial Develop11ent Abstracts 
Nos. 11701 to 12<X>O. 

ID/SER. 
HIS Industry and Develop11ent No. 5. 
and 
ID/SER. 
Hn Industry and Developaent No. 7. 

ID/2& Em-iroraental protection within the 
context or the Merk or llflOO • 

Meetings 

29-30 A11gust - High-Level Meeting of Legal 
Experts (UNESCO Meeting}, Vienna, Austria. 

2~ August-2 September - HlgtH.evel Prepara­
t.ory Meeting for the Fo1.rth General Con~rence 
or UNIDO on Energy and Industrialization, 
Oslo, Honey. 

'q August-9 September - UNCITRAL Working 
Group on International Contract Practices, 
6th Session (UN Meeting), Vienna, Austria. 

30 August-2 Septmber - Meeting cri Contracbal. 
Arrangments for Pipeline Constriction Industry 
of ESCAP Comtries, Djakarta, Indonesia. 

2-5 Septmber - Tecl'l'lical Consul talion on ~ 
operation •ong Developing Cowltries 1n the 
Pharmaceutical Industry, Tunis, Tunisia. 

7-13 September - Ministerial-Level Pleni~ 
tentiary Meeting m the Eatabli!taent of the 
International ~,tre for Genetic Engineering 
and Biotectnology, 19dr1d, ~ain. 

19-23 Septt111ber - first Consultation on the 
Wood and Wood Products Industry, Helsinki, 
Finland. 

25-26 September - Investment !>remotion Haeting 
for Penaar.ent Missions CUN Meeting) , Vienna, 
Austria. 

17-20 October - 8th Heeth·~ of Heads or Tectr 
nology Transfer Registries, Caracas, Venezuela. 

~7-21 October - Regional Investment Prcmotion 
Meeting for Southern African Co\l'ltries, Lusaka 
Zmb!.a. ' 

17~1 October - UNCITRAL Ad Hoc Expert ~ 
on the New International F.conaaic ()oder (UN 
Heet.ing}, Vienna, Austria. 

7-11 Nov•ber - Expert Croup Haeting on Popular 
Part1cifQtion in Local Planning for Social 
Integration in Urban Arus, Vienna, *"stria. 

14-16 Noveaber - Investment Prcmotion Haeting 
for hru, U.1., hru. 

21-25 Novmber - Second Consul tat.ion on the 
f'h81'Meeutical Industry, IUiapest, Jlrwary. 
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