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Dear Reader, 

On behalf of UNIDO abd the TIES members, as expressed at the Tenth 
Meeting of Heads of Technology Tranfer Registries, I should like to take this 
opportunity to thank Hr. G. S. Gouri for his great personal efforts and 
SuPPort in making the Technological Information Exchange System such an 
eminent example of effective co-operation among developing countries and to 
wish him a well deserved retirement from active service. 

'nle Tenth TIES meeting, held in Cairo from 8-13.December 1985, was an 
opportunity to review the experie~.~ so far acquired from the TIES systea. In 
this connection it was pointed out that the exchange of information and 
experience had been an important factor towards increasing the capabilities of 
national registries in the performance of their duties and in helping them to 
play a greater role in the technological development of their countries. It 
was also felt that informal contacts peoaitted the undertaking of bilateral 
co-operative action. The orientation of TIES towards computerized information 
e~change was welcomed and greater emphasis through the introduction of a 
software programme (CORIS) prepared by UNIDO for this purpose was expected. 
The TIES Newsletter was regarded as a major vehicle for the exchange of ideas 
and practical information, however a greater conmitment of registries to 
contribute material to the Newsletter was needed. 'nle training activities 
were selected as one of the priority areas of expansion of the TIES 
co-operative programme. For B>re detailed information of the proceedings of 
the meeting, you are free to request the report of the meeting quoting symbol 
No. ID/'£.454/6. 

This issue will contain, apart from our regular features, an article 
based on real negotiation, focusing on the major issues involved. It will be 
our intention to publish a series of these articles to bring to the attention . 
of our readers actual probleas faced by developing countries while acquiring 
technology and their possible solutions. 

In this issue: 

Criteria for fixing ruyalty rates in Peru. 

K. Venkataraman 
Special Technical Adviser 

UNIDO Technology Programae 

Venezuela - A Guide for Foreign Investment and Technology Licensing. 
Foreign Investment Regulations of the Republic of Venezuela. 
Guide on guarantee and warranty provisions in technology transfer 

transactions - structural aspects of guarantee clauses. 
The drug industry and technology acquisition in Egypt. 
Technology Advisory Services - negotiation of joint ventures. 
Workshops on Negotiation of Transfer of Technology Agreements. 

Material in the Newsletter may be freely·quoted or reprinted. Acknowledgement 
is requested. 

Compiled by the Technology Group of UNIDO

V .86-51407 

P.O. Box 300, A· 1400 Vienn11, Au1trl1 
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Recent l.?gis/ation 

Criteria for fix1ag royalty rate• ia Peru 

Tiiis article has been prepared by 
Adan Valdivieso Trillo, director of the Technology 
Directorate at th~ National Co .. iasion for 
Investment and Technology (CONITE) of Peru and is 
intended to provide the reader with the rationale of 
the evaluation of royalty rates to be allowed in 
Peru within the overall context of its national 
legislation. 

A.~ 

In order to have a clearer idea of the aain 
subj<!Ct of this article it i• neces•ary to establish 
the scope of technology contracts. 

A technology contract aay embody a variety of 
technological elements which could be classified 
und~r three aain headings: 

(a) Iteas of industrial property; 

(b) Knov-how; 

(c) Technical assistance. 

(a) The items of industrial property are trade 
marks, patents, industrial models and designs and 
are protected by the rules applying to industrial 
property. 

(b) ~now-how includes confidential inform~tion 
about formulae, processes and techniques used in 
industry, ranging from chemical formulae to 1pecial 
manufacturing techniques, covering bu1ines• 1ecret1, 
confidential information, laboratory reports, 
engi~eerin1 progre•• reports, pilot plant design, 
operating specifications, raw aaterial 
specification•, quslity control 1tandards and 
methods, drawings and designa, 1SOdels, moulds, 
guides and any other autually aareed ite•. 

(c) Contracts governing technical a1aistance 
relate t~ the followina: 

Pre-invest•ent consultancy; 

Plant con1truction and building; 

Basic engineerin1 (equiptment, proce1s 
desian, etc.); 

Detailed engineerin1, including •pacific 
assistance with r~g~rd to a vroduction 
proce1s, such ss gas, water, electricity, 
etc.; 

Management of construction and buildi~g; 

Production supervi1ion; 

Supervi1ion of 1tart-up; 

Equipment maintenance and repair; 
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Admini~trative supervision; 

Marketing, in~luding assistan~e with sales 
plans, ·urket intelligence and direct sales 
assistanc~; 

Training in Peru and elsewhere. 

Costs 

A technology contract gives rise to two types 
of costs: 

The explicit cost, connected with the 
;>aymer.t for the technology transferred, 
usually referred to as royalty; 

The im?licit cost, arising from the payments 
that the licensee must make for the import 
of ~chinery, equipment and/or input: needed 
to carry 0•1t the economic activity with the 
contracted te~hnolog7. 

CONITE does not 1SOnitor the impiicit costs ot 
the technology because such is not its role. It 
does, however refrain from accepting contracts which 
oblig~ the recipient to acquire capital goods, 
equipment, intermediate products and/or raw 
.. teriais from a specific source. In practice such 
contracts are covered by the exception set out in 
Decision 24 (Art. 20, section a), whereby cuch 
purchases are to be made at current international 
.. rket prices. 

The royalty is ~aid direct by the recipient to 
the supplier of the technology. There are various 
types of royalty, the most co1111110n being; 

Fixed percentage on net sales; 

Levies on produ~tion; 

Single payment (generally used in the case 
of the purchase of initial technological 
information); 
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Annual !i~ed payment of ?redetermined 
amounts to be paid at intervals in specified 
c urrenc: iea; 

Feea to cover visit• by technician• with 
payment• by invoice. 

A combination of two or more types of royalty 
may also be selected. 

Thia report concentrates ,r the moat coanon 
(orm of royalty payment, i.e. a •:~ed percentage on 
net salea, conaidering the contractual value of each 
element co~ered by the technology transfer (as aet 
out in Art. 19 of Decision 24). 

8. Noraally accepted royaltiu 

l. Background 

One of CONlTE'a on-going concerns has been 
to 1et standards for the better evaluation 
of technology contract• by putting forward 
criteria deeigned to achieve better contract 
negotiation. 

le is worth mentioning chat the contuct1 
originally sir,ned before Deci1ion 24 
1tipulated rather high royalties (exceeding 
10 per cent of net s.1~1), and in a0111e 
in1tances •• much •• 20 per cent or its 
equivalent, with no provi1ion for monitoring 

• 
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or supervision. The iaplementation of 
decision 24 (in Legislative Decree 18900) in 
Peru .. rked the beginning of the 
re!istration and regulation of al~ r.urrent 
technology contracts. 

The various agencies therefore opted for a 
policy for reducing the agreed royalty 
levels in order, above all, to prevent a 
greater outflow of curre~:y through the 
reduction of royalties in stages. 

Considering that aost contra:ts laid down a 
royalty in the fcna of a levy on sales, 
these started to d1ainish in 1973 to average 
rates of 8 per cent or the equivalent 
thereof and, in 1975, to average rates of 
6 per cent. 

Action taken by C<llITE 

It was in 1977 that COIITE began to function 
as the co.petent national agency, exaaining 
technology contracts froa ITINTEC, following 
the trend aet by ITiln'EC and renegotiating 
royalties at average levels of 4 per cent on 
sales in an attempt to fix a ceneral ceiling 
of 5 per cent. 

It vas ITINTEC that &tarted the deregulation 
of royalty rates by fixin& a level of l per 
cent for trade aark licencea. 

The figure of l per cent as a .. xiaua rate 
for a licence to uae a trade .. rk haa 
gradually becoae the nora for CONITE, along 
vith averace rates for other technology 
eleaenta that are cenerally not in excess of 
4 per cent of net sales. 

Ex:eptional case• in which the Lbove
aentioned royalty ratea are exceeded are 
submitted to the Board for its decision. 

Participation in the Andean Croup 

In the Andean Croup, through the active 
participation in the Andean Technology 
Information System (SAIT), information has 
been obtained regarding the ioyalties 
approved by the ca.petent agencies, vhich 
normally do not exceed 5 per cent of net 
sa!.es. In other countrie• outaide the 
subregion, ve have inforaation that in 
India, for exaaple, there ia a ceiling of 
5 pe1· cent en net aalea and a S-year aaxiaum 
life for contracts in •ny sector of the 
economy. 

c. Criteria used in evAluati.on 

The criteri• used vhen evaluating contract• and 
negotiati~g royaltiea vithin the ,..rgina indicated 
above are aet Gut in Art. 9 of the Decision of the 
Ro•rd of CONITE (No. OOS-~l-EFC/35), aa follova: 

.- Compliance vith cu~rant legal requireaenta, 
varticul•rly the stand•rda relating to th~ 
aforesaid Decision; 

Contractual condition& for each type of 
•ctivity, national and i.1ternmti.1nd, and 
market characteriatica when the contr•ct vu 
ai1ned; 

Effect• on technological developaent vith 
recard to, for in•t•nce, the production 
procesa, degree of .. atery by the licensin1 
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ccapany, use of local reso·Jrce.'I and 
servic•s, etc.; 

Effects on the balance of payments and 
generation of income; 

Nature, lifetime and scope of the technology 
in quest ion; 

Contribution to specifi~ development plans 
affecting Peru and thP subreg'~n and effects 
on the environment. 

Alongside all this, consideration is gi•en to 
specific criteria, such as: 

Complexity of the t~chnrlogy; 

Use of national inputs; 

Use of iaported inputs, in parti-cular 
those purchased froa the sup~lier of 
technology; 

Generation of eaployment; 

Effect of the inputs used on production 
coats; 

Profit .. de by the concessionary company; 

Importance of the technology in rel•tion to 
the coapany's overall activity; 

Sales to be .. de on the foreign market; 

Percentage of royalties approved for 
coapeting products at national and 
subregional level•. 

In the case of a contract extension, the 
following additional criteria are borne in aind; 

Age of the contract; 

Technological elements or inputs received in 
the last three (3) years; 

Innovations or changes aade in the original 
processes or products; 

New products brought into manufacture in the 
last three (3) years; 

Expi~y of :he ite•• of industrial property 
<?•tents, aodela or industrial designs). 

Finally, aen:ion shou'd be aade of the system 
of aonitoring the execution of approved contract•, 
particularly when the aleaents that are covered by 
the car.tract are being affectively iapl.,..ntad. 
This gives a supplementary criterion for fixing 
royalties when evaluating ex•ensions. 

Conclusion& 

l. 

2. 

The tachno logy aleaent a which aay be covered by 
a contract are•• follovs, either singly or 
together: 

It .. s of induatrial property; 
Knov-hov; 

Technical aasiatance. 

Contracts in force prior tn Daciaion 24 
eabodied royalties vith aargins in •xc••• of 
10 par cant of net aal•• or th• equiv•l•nt 
thereof. 
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4. 

5. 

6. 

~ince the cooapetenc agencie1 have been 
functioning, t~ere has been • downward trend in 
agreed roy•lcy levels. 

CONitE i' implementing standards to arrive at a 
better evaluation of contract1 in order to 
achiev~ proper royalty negotiation. 

As a result of the downswing in r~yalties and 
the evaluation criteria, Q)M!TE i1 setting 
l per cent for trade marl< lic,.•ising and 4 per 
cent for other ite•s as being acceptable as 
normal .. rgins. 

Within the Andean Croup, the competent national 
agencies have also decided to accept as 
standard the .. rgins indieated above and ·the 
participating countriea are tending to 
standardize the royalties for equivalent 
technology via the information exchange channel 
offered by Sistema Andino de Infor.aci6n 
Tecnol6gica (SAIT). 

Veneaaela - A C..i•• for ForeiJll Inweat ... t aad 
Tecboology Lic ... ing 

The TIES Newsletter ha• recently obtained a 
copy of the above mentioned document, fro• which we 
give you hereunder a short extract concerning the 
licen1ing of technology. Cooaplete copie1 of the 
Cuide •ay be obtained f~oa Superintendencia de 
Inver1iones Extranjeras (SlEX), Centro Comercial 
Ciudad Tamanaco, Hezzanina 2, Nivel C-2, 
Oficina H-6, Caracas, Venezuela. 

Following the extract fra111 the Guide, we have 
reprinted t~e relevant part• of the recent 
Regulation Governing the Treat•ent of Foreign 
Capital and Trademar~, Licensee and Royaltie1 in 
Vene1uela. 

Technology licensing 

The norm1 for technology licensing in Venezuela 
were eatabli1hed by Decisions 24 and 84, and by 
National Decreu 746 (of 1975) and 656 (of 1985). 
For the purposes of the1e Reg~lation• technology i1 
defined in the broadest 1en1e as intangible 
knowledge and includes all fors1 of indu1trial 
property (patent•, trade aark1, designs, etc.), 
knov-hov a11i1tance and 1ervices, re1ardle11 of how 
it i1 conveyed. 

lasic licen1ing rules - authorization·and 
regi1t rat ion 

All contract• or oth~r agreement• for the 
tran1fer of technology, in any for• an~ regardle1s 
of whether royalties or fee• are permitted, ~r have 
~een agreed upon to be paid for the technolo~y, muse 
he 1pproved and regiatered by Superint~ndencia de 
Inveraione• Extranjera1 (SIEX) or the Ministry of 
Energy end Hines in their respective area of 
c°"'petence. Any 1uch agreement which ia not duly 
re11i1tered haa no lf!gal validity in Vene&uel• and 
c•nnot be defended in thf! national court•. 

Re,•rding tne choice of technology, for the 
•o•t p•rt there i1 no intention on the p•rt o! SIEX 
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to irfluence the s~lection of technology, or its 
utilization once chosen by the nAt1onal Lic~ns~~. 

At the saa.i? time, it is considered in the n•t1 .. >n~l 
interest that only th~ essential elements of a 
technology package be c~ntr•cted from abroad, anJ 
that the) be complemented with technological 
capabilities found within the country, such as in 
th~ areas of plant design and construction. 
Likewise, there are naturally c~rtain 
consider•tions, such as eaploy•enc efteccs, 
environmental contamination and others vhi•h may 
influence the approval of a techno:ogy or process, 
just as they •ay detel'l!line the options for locating 
a particular project. In general, however, while 
these factors are taken into consideration by SIEX 
and by the other governmental agencies concerned 
with technology transfer, such as the Technology 
Divi• on st the Ministry of Development, there are a 
series of rules that must be applied concerning the 
private entrepreneurial choice of technology 
alternatives. 

Tena of contract 

As a iener4l rule, the maximum tera for a 
technology agreement is fifteen >ears. H.>wever, 
reserve or confidentiality may be for longer if, in 
the opinion of SlEX, such ter•s are justified for 
the particular technology under contract. 

Li~evis~. technology agreements may be renewed 
for up-to siailar terms upon approval Sl~X ia, oi 
course, concerned that an effective transfer of the 
licensed technology takes place, that is that the 
licen1ee fir• i1 assimilating the ioreign 
technology, but it does not interfere with freely 
negoti2ted pragmatic business decision&. 

Restrictions for foreign companiea 

The only barrier in regard to technology 
licensing for foreign companie1 in Venezuela is in 
the case of technology flow between a foreign 
company and it1 parent or other affiliate 1broad. 
In this situation the foreign company in Venezuela 
is prohibited froaa paying royalties or fees to the 
parent or affiliat~ abroad, or from making 
deductio~s for the technology or services received. 
However thi1 does not ~ffect the right to register 
a .. d protect induetrid property. This prohibition 
does not extend to 1pecific and occasion•! 
as1istance or services, even though these Qay be 
provided by the parent co•pany and for which the 
Vene~uelan subsidiary may have to pay :ompen~ation. 
The only require-nt i,, this instance is that the 
company au1t notify SlEX of the re1rective 
compensation within thirty ()0) days of it1 payment. 

Specific •ervice•, inclu~ina a.on& other•, 
technical aaiatance contract• for ur to ~O day• and 
for rea1onable .. junta, .. y be hired by national, 
•ixed or foreign companies with the prior approval 
of SIEX. In· all other cues, that ,. t.1reign 
c0111panie1 contracting ter.hnology from non-aff iliat~d 
licen1or1, both •'.xed and national companies 
regardless of the t~chnology 1ource, there ic no 
barrier to freely contractin1 the technology which 
appear• ao1t 1uitable and to paying a fair 
co•pen1ation for that technolngy. 

Royaltiea and fees 

There •re no part icul.tr requir~111e'hC1 for 
defining the forroulas "hich m·ay Ile a<.Oopted when 
calculatieg royalty levels or fees, whether•• a 
per~ent~1e of gra1R or net ••lr1, or on a per ~n1[ 
basis or •o•e other 1ppropri1te method of 
c•lcul•tion. In general term1, the1e ••tter1 are 
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left by SIEX to the detenr.ination of the licensor 
and the licensee. However, SIEX is responsible for 
ensuring that the sums contracted for are reasonable 
and fair vith respect to the value of the 
technology. The Law does prohibit pay~nts for 
certain sperific items. For e~ample, roy~lties or 
other oayaents are not allowed for thos~ patents 
vhich have expired, or for technologies which have 
beco""" public knowledge. In these cases, technical 
a11i•tance agreeRents are often approved to 
facilitate the utilization of the basic technology • 
Accordingly, in its evaluation.of proposed 
technology agreements, SIEX takes these factors into 
consideration, but within reasonable liaits which 
are internationally comparable,.SIEX does not 
attempt to impose royalty levels once ct.e parties 
have reached a freely negotiated agree~nt. 

Prohibited contractual conditions 

Both Decision 24 and Decree 746 define a series 
of conditions vhich may be imposed by a licensor on 
the licensee. These prohibited conditions are 
basically of three types. The first is with respect 
to what is usually referred to as "tying-in" 
provisions whereby the licensee is obligated to 
purchase raw materials or intermediate goods only 
from the licensor, utilize only the ~icensor's 
personnel, pay for additional technologies vhich are 
not required or employed, and others of a similar 
natur#. O~ course, this does not IDl!an that the 
licensee is prohibited from purchasing needed inputs 
from the licensor or from calling on the expertise 
of personnel of the licensor. These kinds of 
commercial relations or ties are only prohibiced 
vhen they are unduly and unnecessarily i•posed by 
Che licensor. Hovev~r, Chis restriction i1 noc, for 
example, intended to interfer~ with the licensor's 
legiti.ate interest in protecting the quality of the 
~rod~ccs m.~de under the licence. 

The second area of prohibited conditions 
involves coanercial rescrictions, such as 
prohibition to export the product made from the 
technology, price fixing, and others of this kind. 
In this area some exceptions may be allowed, as with 
the prohibition on exports, for example. In this 
case, vh~n v•lid commercial or other reason• exist 
certain potential export markets may be excluded for 
the licensee, but in no case may this encoaapasa the 
Andean Croup market to which exports are officially 
encouraged. At the sa~ tiae, it may oe in the 
mutual interest of the parties concerned to have the 
licensor act as the co~rcial agent for the exports 
of the licena~e to certain vorld markets; this sort 
of relationship is possible, providing it does not 
imply an obligation on the part of the licensee to 
1ell a major portion of the products to the licen1or. 

Finally, the third 1rea of prohibited 
contractu•I obligat•ons for the licen1ee is in 
regard to th-. use of the techn"logy olnce thr 
contractual relations between the parties are 
terminated. Naturally this does not •ean that the 
ex-licensee may utilize industrial properties of the 
ex-licensor, provided these have been legally 
registered in Venezuela, but it does signify that 
the ex-licenoor •ay not pr~hibit the ex-licen1ee 
frC1111 using the knowledge and •kills gained to 
continue to prod1ce •i•ilar prodUct1, or to provide 
like services, though of course under a distinct 
trade ... rk co ... ercial n•me. I~ other vordt, wnat is 
prohibited is the typr of pledge n.,c to compete, 
rather than condoning an/ form of infrrn&e•ent 
practices. In chit rrgard, Venezuela fu~ly respect• 
the pro?rietary na.ure ~f industrial properties and 
knov-how, and it ia considered to be ; .. the beat 
inter~sta of loth partiet concerned and of the 
nation that technoloKY contr~cts are faithfully 
ful f i I led. 
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Fore1 lnYestment Re ulationa of the Re ublic of 
v;;;&-1a Decree 656 dated 12 Juae l985 ---

The following, articl~s ha.v~ b~en ~xtr..1..:t~j trJdl 
the Regulati~ns~ The tr~nsla.t1on is nJt ott1c1al, 
for further details please refer t~ ~pan1sn t~xt 
published in Gaceta Oficial, No. 3J.!7u ~t 
23 July 1985, ~aracas, Venezuela. 

Regulations Governir.g the Comalon Tr~atment l.lf 
Foreign Capital and Trademarks, Pat•nts, 

Licenses and Royalties Approved by 
Decisions Nos .. 24, 37, J7A, 7U, 

103, 109 and lb9 of the Coanissian 
of the Cartagena Agreement 

CKAPTt:R 

Preliminary Provisions 

Article l.. Foreign investment and contracts or. 
trade••rks, pater.ts, licences and royalt1e!'" anJ th~ 
use of foreign credit, will be governed by the 
pr.ovi:iions contained in Decisions Nos~ 24, ;1, J7A, 
70, 103, 109 and lb9 of the Cartagena Agreement 
Commission, and whatev~~ other Decision on s~iJ 
subjects ordere~ by said ~ommis5ion, by this 
Regulation and by the nati~nal leg1si.tion rel•t1ng 
to it .. ~xcept~d from thes~ rules are tl1e F~rc1~n 
lavestments made through c~ntracts referred to in 
Article 126 of the ~onstitution and those de~c1n~J 
to the Nt1t1.,on.al Defense .. foreign 1nve:iot10ent .anu 
tecl1nology ~ontracts regarding the s~ctors dt 

tourism, agriculture, ag~o-industry and bu1ld1n& 
construction shall be governed by that est~bl1sheJ 

in Article 76 of this Decree, and tore1gn 1nve$tment 
made in the hydrocarbon se:tor, by the correspl.lnJ1ng 
special I.aw •..• 

CllAPTC:R XI 

Importation of Technology and th• Use and tne 
Exploitation of P•tents and Trademarks 

Article bl. All contracts foreign, mixed or 
n•t"ional companies propose to execute for the 
importation of technology and use and exploiration 
of patents and trademarks, whatever their 
modalities, must be authorized anct regiatereJ hy the 
Superintendency of foreign Investment .. 

Article 62 .. All documents conta1n1ng m101Jtes, 
contracts or agreements of dny nature, to be c~rr1~d 
out within th~ national territory, wherl1er or n0t 

they provide for payment or count~r-1ervice6, are 
1object to authorization and regi1trac 100 as per the 
foregoing Article. Specifically ~ubject to said 
authorizat1on and reg1strat1~n are rt101t! r~lat1n& to 
the following items: 

1.. Concession of the use or authori.tar lt>n r,1r tht! 
exploitation of tradt!marks and d11ar1but11>n ot 
prod,1cts identified by trademark• uwnPd hy 
foreigner•. 

2.. Conc:e11ion nf th~ use or a1J(hor1zat1nn f1>r the 
exploit8lion of inv~nt1on patent•, 
improve1nent1, indu1trial modelA •nd drawings. 
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4. 

5. 

The supply of technic.11 know-how through pl•ns, 
diagr_.s, models, instructives. instructions, 
formulas, specifications and training of 
personnel and other. modaliti~s. 

The supply of basic or detail~ engineering fo• 
the exrcution of :nscallations, c~-.c iii.S;iufacture 
of products and the execution of industrial and 
construction projects. 

Technical •ssistance, vhatever the form and the 
at.:1nag~ent area in which it is provided. 

6. Services for the managellllf!'nc. anU u..,~ .. •'- ivn of 
companies in general. 

Article 63. The acts and contracts referred to 
in the foregoing Articles, mu'st contain the 
infonaatOft and docu•ents required by the 
Super;ntendency of Foreign In,,.,stment regarding the 
following s:•tters; 

l. Identification ·of the contracting p-arties, with 
~~e express indication of their ~~t!~~?!:ty ~nd 
dnftlirit-,· •• vell as that of the 
intereediaries, whichever the the case may be. 

2. Breakdovn and description of the technological 
contrioution and identification of the patents 
or trade ... rks object of the contract. 

l. Identification of the modalities and conditions 
of the technolo5 y transfer, the guarantees 
applicable to the case and the treatment the 
·parties intend to give the improvements 
developed during the life of the contract. 

4. Co~tractual value of each of the elements 
involved in the technology transfer regarding 
the effects of the authorization, expressed in 
a 01anner similar to that provided for in the 
registration of the direct foreign investment, 
in Decision 24 of the Cartagena Agreesaent 
Co11111i1sion and this Regulation. 

S. Deter.sination of the period of validity, vhich 
·may not exceed fifteen years. 

6. Conditions of payment, currency ~nd country of 
d•stination. 

7. Clauses conducive to an effective tranafer of 
technology. 

8. Determination of the period of reserve or 
confidentiality of the technical information 
reve,led. Said period may not excee• a period 
equal to that of the validity of the contract, 
to be counted as of it• date of maturity, in 
the judgement of the Superintendency of Foreign 
rnvut•ent. 

Article 64. With the aim of fulfilling the 
obligations set forth in Artie!~• 20 and 25 of 
Decision 24 of the Cartagena Agree...,nt Co,..i11ion, 
the Superintendenty of Foreign lnve1tment is hereby 
authorized to define oth•r restrictive clauses, the 
pr••ence of which in contracts referred co in 
Articles 61 and 62 of this Regulation would prohibit 
the c~ntract1' re1istration. 

Article 65. Technical a11iatance contracts 
must contain the obligation of the supplier to train 
the national personnel require~ for the be1t use of 
the technological services contracted and to further 
the pro"'°tion of the activities for the development 
and for the technological research in this count•y. 

Article 66. National, •ixed and foreign 
C0Mpanie1 shall not require the ~rior authorization 
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of the Superintendency of i-·o~-eign lnve:stoent in 
orJer to obtain occasional specific s~rvices •g~inst 
remun11?ration but there sh.Jll subsist the oblig•tion 
t0 ~~tify the Superintenden~y of Foreign inv~~tment 
of the p•yment of the respective counterv.alu~. in 
the" thirty days following its having been made .. 

Sole Paragraph: Occ~sional specific s~rvic~ 
vill be considered any service required, for th~ 
purpos~ of attending co or res~lving unfor~seen 
situations arising dt1ring the ~ctivlties 0f th~ 

company. 

Article 67. The national, mixed and foreign 
companies may contract specific service~ or oth~rs 
than those occasionally provided foT in the 
foregoing Article, after being so authorized by the 
Superintendency of Foreign Investment. Said 
s~rvices may only b~ remunerateJ by fees or taritts 
on L basis of calculation other than the volu""' ot 
production or sale. or any other kind of 
establi•hment of royalty. 

Article 68. The tech~ological contributions 
resulcing from the acts. agreement! •nd ac~~rds 
d~scribed in Articles bl and 62 of this Regulaticn 
shall give the.right to payment of royalties, aft.,r 
being so authorized by the Superintendency of 
Foreign Investment, but may not be calcul•ted as 
capital contribution of the owner or of the suppli~r 
of the technology to the rec.,iving company. 

Such considerations may be paid to those 
providing same wichout need of prior authorization, 
provided it is so d~ne within the tenas provided in 
the respective contract and after the corresponding 
taxes are paid or withheld. The company shall be 
obliged to notify these payments to the 
aforementioned Body vithin thirty days of ch~ir 
execution .. 

When these contributions are supplied to a 
foreign company by its parent company or by another 
branrh or subsidiary of the same parent company, the 
payment of royalties or other remunerations shall 
not be authorized nor shall any tax deduction be 
accepted therefor. 

Sole Paragraph; Technological contributions 
are considered to be all supplies, sales, lease or 
cesaion referring to trademarks, patents or 
industrial models; inst.ruaents, models, documents 
or instructiu,1• as to procea1e1 or manufacturing 
methoda; a1siatance aa to technical or 
administrative procedures under the modality of 
qualified personnel and any other goods or services 
of a similar nature which the Superintendency of 
Foreign lnvest•~nt, in its opinion, qualifies •• 
auch .. 

Article 69. The Superintendency of foreign 
Investment may supervise the execution of th~ 
contracr1 under the terms approved 6nd thu1, the 
contractin1 partie1, if ao required, mJlt report 
periodically as to their activities relatinG to 
•·~e, and apecific•lly, •• to whether the proceaa, 
patent or trademark is effectively being ex~loited 
in accordance wich the •ppropriate econnmir. 
condition• and the t@rm• and conditions authoriied 
and registered. 

In caae of breach uf the ter•s an1 cond1t1on• 
of the agr~e•ent approv•d, the Superintendency ot 
ioreign Investment 1Hy 1·llpend or cancel the 
reg i 1t rat ion of the ag reem4!!nt, in accordance with 
the gravity of the violation, by •e•n• of a r~••oned 
Ruolu: ion. 

Article 10. No p•y••nt wlll. be per1Ditred for 
roya1c1e1, nor for oth~r pay111ent1 reeultinl( fr,,. the 

• 
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u1e of tradeaarks, procedure•, patents or industrial 
aodela, for a p~~iod greater than that of the 
induatrial property rights which a•e granted by the 
respective lav. In the caae of a j~dicial or 
adainiatrative controversy r~garding trademarks, 
procedures, proceases, patent& or industrial aodels, 
royalt/ payaents or the deposit which corresponds to 
such a payaent, the resolution shall be in 
conforaity vith what is decided by the 
adainistrative or judicial authority handling the 
conflict. 

Article 71. The payaents of remunerations 
agreed to in the agreement• or contracts referred to 
in Articles 61 and 62 of theae Regulations vill be 
auspended until they •re regiatered vith the 
Superintendency of Foreign Investaent. The 
aodificationa to the contract• •hall not coae into 
force until· authorized. 

Technology acquisition and T AS 

Guide OD 1uaraatee aad -rranty pro•i•i-• ia 
tecbaolOJ! tr ... fer tr ... ..:t1oa• 

Further to the articles on individual guarantee 
and warranty provisions taken froa the above paper, 
ve are pleased to preaent hereunder abatracts of • 
chapter on ar.ructural aapects of guarantee claus"•· 

Comment• and di1cuaaion1 on thi1 subject vill 
be velcoaed by the UNIDO Secretariat. Such 
contribution• should be forwarded to bNID0'1 TIES 
Nev1letter Edit<lr and aay, if deaired, be published. 

S<ructural aapects of guarantee clau1e1 

The object of the guarantee provision ia to aet 
a standard again1t vhich tne effective perfora.nce 
has to be C0111pared in order to deteraine whether the 
proaiae ha1 been aet. 

The substantive elaoent1 of a auarantee 
provision vill, of course, depend on the 1pec1fic 
type of contract and technolo11 and the aubjec~ 
aatter of the clause. However, there are a nU11ber 
of structural ele-nta vhich rec·Jr independent 11• of 
the content of the individual provision. These viii 
be diacuaaed br;efly in this section. 

1. Clarie; and coapleteneu 

CuarantH pro• uiona should be foraulated in an 
u09iatakable phraaeoloay, and whenever poa1ible, be 
1ub1tantiated by nu .. bera, 1 iat in&•, aathea.c ic1 '· 
foraulae and dravin1•· A•biauoua teraa should 
therefore be avoided or be pro1M1rly defi11ed in a 
definition 1ection. The 1tandard ah;;;;r.fli;' related 
to local operating conditions. Takinf the o~ting 
condition• of the technoln11 aupplier • plant or 
country a• 1 p~int of reference can create areat 
difficult in. It i1 .. 110 iaportant that both 
partiea have a clear under1tanding af each others 
objec•ivea an<I ol the .. anina and scope ~r the 
auarantee provisions. 

Therefore, in order to avoid aabiguiti•• or 
lack of contractual proviaiona, the follovina 
precaution• ahould be taken; 
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2. 

Clear and descriptive phraseology; 

A separa~e section on definitions for 
expressions "'-hich are used throughout th~ 
contract, i.e. a glos~&ry of terms; 

"Re:cital11 or 11 \.l\ereas11 claust!S sta .. ing the: 
purpose of the contract. 

De:lays in production start-up and appearance of 
the product at the market place, especially it the 
.. rket is cyclic as, for example, fertilizers, may 
hav~ •great effect on the overall profitability of 
the project. It i1 therefore important to clearly 
1tate the coaaissioning date of the plant in the 
contract. Further...,re, delivery dates of aachinery 
and docWDents, time sch~dules for training etc. 
should be clearly spelled out. I~ addition, tiae ia 
an iaportant factor when asserting and enforcing 
c laias. 

Delayed start-~p of coaaercial production 
results in no income while ex~en1es continue. Such 
expenses consist for exa•ple in running interest on 
spent capital, such as equip-nt stocked, raw 
materials and salaries for hired but unempioyed 
personnel. These effects should be taken into 
consideration when drafting the provisions ot 
consequences in case of non-fulfilment. 

l. Burden of risk 

Liability clauses will only apply when the 
clause clearly stipulates who haa to bear the risk 
and for vhat period of time. Thus, ar.-ival of 
equipaent at the recipient'• aite may terminate the 
burden of ri1k unless it is clearly specified that 
the risk is only passed over to the recipient after 
inspection, after the acceptance test run or even 
after the performance test run. 

4. Burden of proof 

In case of non-fulfilment of :h~ contract or 
when a dispute arises, it is often unclear wh~ has 
to ?rove a certain fact. While thia can be a 
complex legal aubjert which in some cases is 
depe11dent on the applicable law of the contract, in 
general, it is the party vho initiate• a claim who 
hu the burden of proof. Fro• the recipient's point 
at vie~, it is of course i:referable that th,. 
1uppiier ha1 to ahov that the cequiresent1 are met, 
but oft•n the recipient viii have the burden of 
proof for defects. In any case it is imporcant to 
i:iclutfe .=.n the contra~t who has to bear the burden 
of proof ind aore impo1tant vhich require...,ncs 
have co bt· .. c. Thi.a applie• for example to time 
li•ita, no~ification requir@.aenta and to the means 
and proced~re of proof ouch as the number of 
neceaaary •~•ple•, teating inat~tution and 
procedure•, etc~ 

5. ~encea and remcdiea in case of 
non-TUT f l l men t 

Each guarantee rroviaion ••Y contain an 
agreeaenc on sanction• in case of non-fulfil...,nt. 
Thus the tY?• and •cope of the •~r.ctiona aay be 
clotely &••red to the type and scope of the 
auarantee. For ••••pie, it •Ay provide for the 
replac-.aent of the iefective parra or for the 
reiaburaeaent of coats, rectitication or adju•t~ent 
of the pr<>ceat. On the >ther hand certain a1pect• 
of non-fulfilaent 1uch •• delays aay be dealt vith 
vithin • •ore 1enera~ cl.tu•• vhich ia nor: aeah·d to 
the type and •cope of auarint•• becau•• the i11u• of 
l•&al consequence• h~• •oat• coaaon ela .. nta 
independent of the specific proviaion1. 



In this conn~ction one must differ~n~iate 
between absolute guarantees and guarantees liable to 
penalty. For example, it is possible to request a 
guarantee from the supplier to carry out 
modifications/repairs until the specified production 
capacity is achieved (absolute guarantee). lt is 
also possible to specify in a contract that the 
lupplier has to pay .iquidated damages if the 
~roduction is for exaaple less than 100 per cent but 
•ore than 95 per cent of the specified p~oducti~n 
capacity (guarantee liable to penalty). In some 
ca1es the two types of guarantees aay also be 
com~ined by, for exaaple, an absolute guarante~ for 
reading a plant capacity of at least 95 per cent, 
whereas •hortc011ings tetween 9S per cent and 
100 per cent may be c~vered by a guarante~ liable to 
penalty. 

The .. in rea1ons for creating the need for 
legal consequences are usually: 

Delays; the obligatory periods contained in 
the time schedule for the deliverv of 
equiptDent, the c~nstruction of vork1, the 
cooaaissioning or the performance test :uns 
are not met; 

Defect! which p•event the vorking, of the 
technology in accordance vith the contract 
or vhich orhervise affect the quality and 
durability of the components of the 
technology; 

Damage to property or injury to persona 
vhich are .not the re1ult nf a faulty 
technology itself, but the result of 
additional negligence, violation of 
secondary obligations, etc. During rhe 
tran1fer of technology proce11, and 
especially during the construction period, 
the property of third person• may ue daaaged 
or persons injured. In addition, the 
product•, even when ?roduced in conformity 
vith the technology, may have some defects 
or cause damage to other pe~sons. 

In the Lase of delays, contractual prsctice 
usually provides for fixed liquidated damages or 
penalties for each veek or day of delay. 

In the case of defect•, the primary remedy i1 
01 :en 1ome kind of rectification, where thi• i1 
po 1ible. If the supplier i1 unable or unvillin1 to 
rectify the defect contractual practice often 
provides for the right of the recipient to make good 
the defects hiaaelf at the expense of the supplier. 
However, thi• right is often subject to prior 
vritten notice and limited to expenaaa which are 
"rea1onably •nd inevitably incurred". 

In the ca•~ of damages, the ~011 cauaed by the 
supplier of the defective product• will be dealt 
vith in a si•ilar vay as vith aefects in the 
technolo1y, but in the•e case• a certain de&ree of 
fault such a1 (gross) ne,ligence ia u1ually 
required. The liability ••Y consi•t of the 
•upplier'• obligation to hold the recipient free 
fr°" third party clai••· Soaeti•e• liauility i• 
liaited to the a.aunt paid by the 1upplier'• 
in1urance. 

Practically all guarantee• fix the •axiau• 
d1•a1e to a certain percent•&• of the entire 
r.ontractual payment. In addition, certain type• of 
d .. ase• ouch as con1equential lo1a, consequential 
damaaa, •~d anticipated prof1t1, etc. are excluded 
altoaether. 

Thus, the type and 1cnpe of t!1e ra .. die1 in 
caae of non-fulfilment •u•~ be fonoulated in 1uch • 
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w3y that they serve as a~ incentiv~ for the suppli~r 
to fulfil his ·>l>ligrtion and that they comp,.nsate 
the recipient for the da•ages incurred. Their range 
varies consid,.rably and may be distinguished as 
fol lows: 

(al Rectification. Since the recipient is 
inter;;t;d in obtaining • well-functioning 
technology, rectification of defects is the pri~ary 
and most important remedy. Payments. etc. ar~ 
alvays a substitute for th~ main objective. 
Titerefore proper rectific3t1on in a time\y manr.er 
should be the remeJy wherever applicable. 

Otten the suppliers insist on clauses relievin' 
them of their obligation t~ rectify defects, if the 
rectification is too time-consuming or costly. The 
recipieut should try at all costs to avoid clauses 
vhich give the supplier the right to pay off the 
primary obligation by a sum of money. 

Even if the auppli~r fails to rectify the 
defect, the reci~ient should 1ot accept damage 
payments, but should rather re•erve t"re right to 
undertaken the rectifications himself or have them 
done by a third person, v:th the original aupplier 
being obliged to cover all co1t1. Thia method aay. 
hovever, not be feasible in the case of expert 
knovledge vhich cannot be obtained from a different 
source. 

Rectification ,..y take the form of repair, 
replaceaent or adjustment of the technology to meet 
th~ -cAtractual requiremen~s. 

(b) Alt .. ration of paymf'nts. 'fhe various forms of 
alteration of nay.ents are~ lover rate• of 
royalties, return ~f payments, revision of the 
pay.enc ache ... , price reduction and 1uspen1ion of 
pay.enta. All the•~ measures may alleviate the 
financial burden of a non-functioning technology, 
but they do not cure the defect itself. they 1nould 
therefore only be accepted if rectification cannot 
be achieved or if the defects do not substantially 
affect the functioning of the technology close co 
the performance level expected. Thi5 type of remedy 
may alsu be acceptable for defects ~hich can be 
repaired by the recipient himself or for vhich it is 
easy to find third persons who are able to undertake 
the repair. The alteration of payment should be 
equal to the diminuicion of the value of the 
technolo&Y• 

Illustrative clause 

"n.e purchaser "'10 has taken over the vork• 
shall be entitled co a price reduction if th• 
defec:a discovered durin1 takin1-over cannot be 

cured. The price reduction shall be equal to the 
difference between the value which the vorka vithout 
defects vould have had, and the value of the 
defective vork1, at the time of the discovery of the 
defecta .. " 

(See UNClTIAL Draft Legal Guide on Dravina up 
International Contract• lor Construction of 
lndu1trial Works, A/CN.9.WCV/WP.ll/Add.J, p.20, 
ln.9. j 

The value of the defective tachnolo&y ••y also 
be d•tenoined for the time when the purchaser claims 
price reduction. The price reduction ••y al10 be 
fixed fro. the very be1innin1, i.e. by stipulatina 
that tha price reduction viii a•ount co ••• per cent 
~f tn~ tLtal price for each per cent point belov the 
aareed production capacity. 

Often the aupplier viii try to in•i•t on 
liaitin1 t;,e reduction of payment• to a •aximu• 
&110unt or .. •i•ua perc~ntaaa. Thi• aay be 

• 
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acceptable in the case ul reliable •uppliers.and 
additional clauses covering dmiages and iasurance. 
Otherwise, the limitation cf the maxiaum reduction 
in payment may be an indication that t~e sup?lier 
himself does not trust the technology or is hesitant 
to believe in its proper functioni~g 4t ~he site of 
the recipient and under the c~nditions encountered 
there. 

Cc) Damages. A party who has failed to perform any 
oblig~tion under the cont~act is liable to d~mages. 
Damage p~ovisions should clearly specify the amounts 
to be cover~i under whi~h conditions. Generally 
consequent:al damages, such as loss of anticipated 
profits, are exclud~d fr<>11 damage provisions as the 
amounts of the loss cannot be foreseen. In the case 
of sophisticated technologies, e.g. chemical or 
ph~rmaceutical processes, the potential 
consequential damages may be far more important than 
direct damages.. In suet. cases, conaequential 
damages should be included in liability clauses. 
Otherwise the possibility of purchasing an insurance 
may be entirely or partially borr., by the a .. pplier. 

Usually, the liability for injuries or damaaes 
ia limited to a maximum amount which may equal the 
•wa of an insurance purcha1ed, a certain percentage 
of the payments, or an absolute amount. Kowever the 
recipient should try to obtain absolute guarantees 
for at least some of the critical para•e~ers, i.e. 
guarantees which are not limited to the amount to be 
•pent by the supplier for damages incurred. 

Since the estimating of damages is not easy, an 
average calculation and former experience may 
facilitate the estimating of damage payments. This 
may lead to the fixing of an agreed sum of money to 
be included in the contract which vouid be paid by 
the party vho fails to perform its obl;gati~ns 
(liquidated damages). Sucl. a s1m often serves as a 
means whereby the supplier may limit his liability. 
Damages snould therefore only be agre~d to if the 
potential damage can be clearly foreseen, if the 
agreed sum covers this foreseeable damage or if it 
is extr.,.ely difficult to calculate the damage at 
all. 

(d) Penalties. Penalties should mainly be used as 
an incentive for the supplier to fulfil his 
guarantees. They are often used in the case of 
delays at the main works or delays in rectification. 

(.) Termination. If the defects are grave or if 
the technology to be transferred has not been 
effectuated, then the recipient may reserve the 
right to terminate the contract. 

Illustrative clause 

"The recipient shall he entitled to cancel this 
contract in full or in part if despite repairs 
carried out by the supplier or after it has 
decli"ed to eliminate the defects, the 
following condition• obtain: 

(a) The net power amounts to le•• than 
95 per cent of the net nominal powe~; 

(b) The guaranteed value for apecif ic heat 
conaumpt ion i • exceeded b:· more than 
10 per cent; 

(c) Within two years follovin~ receprion of 
the nuclear power 1tation, it va1 determined 
that the supplies and aervices provided by the 
supplier under this contract were derective in 
such •way as to hamper normal operation of the 
nuclear power plant; 

(d) If for r~3scns ascr1bab!e to th~ supplier. 
re~eption of the pow~r plant ~as d~laye1 for 
more than one year." 

~Tite negotiation and enfor~ement of ~uarantc~ 
cla 1..;.se:s: A .::ase study on the construction of 

.the first Ar~entine atomic flant. 
Juan A. Vale1ras, lCPE, 198 , p.lJ) 

Thit', of cour:1e, is the: admittance that the 
~echnology transfer has fa: led ~!together. T'l~ l~ss 

of time and a great part of negotiating •nd 
implementation efforts are usuLlly very difficult to 
recover. Termination of the contract should 
th~refore always be an ultima rati~. In the case of 
turnkey pr~jects and similar transaction~. the right 
of stop~ing the plant erection may be impQrrant when 
certain defects app~~r and the continuat1011 of work 
would in~rease the ciamages er m~k.e a rectif1caticn 
of defects morE difficult and costly. 

Illustrative clause 

"Tne purchaser shall be entitled to check the 
production of any equipment and the 
construction of the works and to order ~toppa,~ 
of any pr~Juction or construction which results 
or wo~ld result in oefects in the works. tne 
contractor shall discontinue such production or 
construction, and ah•ll expeditiously replace 
or rep~ir any defective 5upplies already 
effected, or any defective part of the plant." 

(UNCITRAL, Draft Legal Guide for Drawing up 
International Contracts for Cun .. truct1on of 
Industrial Works, AfCN.9.WGV/WP.11/Add.3, p.lb, 
fn.4) 

(f) Financial securities. Some technology 
transactions, especially turnkey contracts, usually 
provi~e for some financial security to be provided 
by the supplier or a third party to the recipient. 
This financial security ~ay be used by the rec1p1e"t 
if certain co~tr3ctual corm1itments are not fulfilled. 

These may take the fJr~ of performance ~~nds, 
or sta~d-by letters of credit retention money. 

In all these cases the recipient has access to 
a certain amount of money if the supplier fails to 
fulfil hia obligation• properly. Apart from the 
function to ensure coverage of certain damages or 
loaaea, these securities alao work as an inccn-ive 
for the supplier to perform hi• obligations properly 
in order to have the financial guarantee released or 
the last portion of the retention mane/ paid. These 
cecurities are a comfortable cushion for the 
recipient, though usually they do not exceed 
10 per cent of the total value of the technology 
transferred. The recipient must also be aware ol 
the conaidera~le coats of such securities for the 
suppli~r, which raiae1 the price for the technol~gy 
accordingly. 

(g) Bonus 1ystem. A t>onua 1yatem ia a "positive" 
sanction. It may be combined with a penalty ay1tem, 
for example the grantin& of bonuses in case of early 
termination of work or the achievement of a better 
performanc~ than guaranteed, and the imposing of 
penalt\ea in case of delays or poor performance. 

Illustrative clause 

"If the aupplier ia not able, within a 
reasonable period, to fulfil the guarantees in 
re1pect of power and thermal cona,1mption 
indicated 111 annex 9, it shall pay the 
fol loving compena•tion to the recipient; 



{a) For each full percentage r-i~t below the 
net nominal po~er, an amount of ~ J million; 

(b) For each full percentage point b'.f which 
the specific heat ~on~u•ption ~uaranteed i• 
exceeded, an amount of ti' l million; 

For each full per~entage point by which the 
guaranteed net power is ~xceeded, and also for 
each full percentage point below the guaranteed 
apecific ~eat, the recipient ahall extend to 
the aupplier half the amount• provided for in 
the cue of failOJre to achieve the auaranteed 
value1. The ~aximu• amount to be extended by 
the recipient a~ a bonus aay not exceed the 
a1110unt fixed as a penalty in paraaraph 22.02." 

(The negotiation and enforcement of guarantee 
clau1es: A case study on the construction of 
the f ir~t Arfent ine atoaic 21~,1t. 
Juan A. '/aleiru, lCPE, 198,, p.13) 

6 •• !xemption1 and force majeure 

lapediments which were unfore1eeable at the 
tiae of the conclusion of the contract .. y occur 
after the conclu1ion of the contract which prevent a 
party fr..,. parformin& hia contractual obli&ationa 
and thua relea1e him from hia liabilitie1. They can 
be of a phyaical nature (e.g. earthqua~ea} or they 
••y be of a legal nature (e.g. amend•ent of law• 
v~ich prevent the use of equipment 1pecified in the 
contract), !xemption1 and force majeure are 
enforced when it becomea impoa1ible to implement the 
contract for rea1on1 beyond the control of a pa~ty, 
whe~her temporarily or permanently, and which could 
not by reasonable efforts be overcome or avoided. 

Ground• for ~xemption1 and force .. jeure 1hould 
be aettled by the parties after taking into account 
the nature of the project, but considering the heavy 
los1e1 which may be incurred by the failure of 
performance. It i1 generally deairable to liait the 
1cope of exemptions and force majeure clau1e1. The 
wider the 1cope the greater i1 the uncertainty 
concerning the obligation• in the contract •• the 
partie1 are excu1ed from performance in a wide range 
of circum1tance1. 

It should al10 be noted that different term1 
1uch •• "fru1tration" are currently being u1ed to 
expre11 exemption• and that the notion of e.g. 
force aajeure may have a 1pecial meanina in 1ome 
legal 1y1tea1. 

The dna1 i .. aatry ~ tecbaolOIJ' acquiaition in 
!iii! 

·Thia paper wa1 kindly •upplied by 
Dr. A. M. Sall .. , Chair .. n of the Arab Co•pany for 
Drua Indu1triH and Medical App~ianc••, Cair.1, Egypt. 

ly 19S2, the coneuaption of drug• in !&ypt had 
reached the value of S •illion !&yptian pounda, 
90 per cent of which vaa imported while only 
10 par cant va1 locally produced. All 
phar .. cautical foraulationa var• 1iaple do••&• 
fora•. After the !ayptian Revolution in !9S2, the 
Covan..ant took .. ny 1tap1 to raoraaniaa th• drua 
1ector. In 19S7, the Supra .. Or11niaation for 
Drugi, • 1-wernMntal inetitution, vaa created vi,th 

- 10 -

~he main task of sup~rv1s1ng the consumpcion and 
i~portation of drugs. By 1960, this Supreme 
Organization had completely taken over the import 
and distributiJn of drugs activities in Egypt, 
thereby putting paid t~ ~he wholesa!• dealers and 
privace agents .. 

In 19&1 a series of nationalizations and the 
creation of pub•i~~sector cocapanies led the way to a 
cotal governmental aupervis1on of the industry in 
Egypt including the pharamceutical one. 
Consequently all privately-owned laboratories and 
nationalized small factories v~re submerged in the 
public sector.. However. some joint-venture 
companies with a 60 per cent foreign capital and 
40 per cent Egyptian share belonging to 
transnational corporations were retained. 

In January 1962, the Egyptian General 
Organization for Pharmaceuticals, Cnemicals and 
Medical Appliances (ECOP~A), a State-owned 
institution, vaa e1tablished in order to take in 
hand all activities concernjng the drug industry 
such as planning. imports, production. control and 
distribution. As a result, new. modern Stace-owned 
pharmaceutical plant• were aet up while impetus was 
aiven to the already existong one1. None the le11 
the Oraanization still had to.face tremendous 
problem• 1uch aa the lack of foreign currency due 
to the unaettl~d political situation in the 
Kiddle Ea1t, a 1harp increase in drug consumptio1. 
due to over-population. an increase in the 
purcha1ing power of the people after the 
introduction of social reform law1, the expansion of 
medical care and the establishment of many new 
hospital1. In spite of all thete co~1trainta, the 
local pharmaceutical industry wa1 able to cover up 
to 80 per cent of the country's corauaption of dru&• 
during 1970. The .: ... ining 20· per cent va1 
imported. By 197, =~~ variety of proprietary dru11 
in !gypt vaa cut fr•Jm 22,000 in i9S2 to leaa than 
2,St'O of which l,~00 were locally produced and l,'lOU 
imported. 

By that time the 1tructure of the 
pharmaceutical indu1try in Egypt was •• follows: 

The public ~ector 

Thia 1ector con1iata of 11 State-owned 
companie1 which until the end of 197~ were 
affilliated to the ~gyptian General Organization for 
Pharaaceutical1, Chemicals and Medical Appliance• 
(!COPCA). 

The1e 11 companies were divided into; 

(a) Seven companies ~•nufacturina 
pharaaceutical for...1lation. of all known dotage 
foraa. Moreover •om• companies were specialized in 
••dicinal herbs and had their own galenical 
extraction unit• to prepare liquid and 1of t 
axtract1. Othara were .are involved in i1olating 
the active princi?le of certain herb• 1uch at the 
fa.au1 Aaatoidin derived fro• A .. i ••Jul which i1 
uaad a1ain1t leucodaraia and ia claim«d, accordina 
to recant reaaarch vork, tn be an effective cure of 
paoriaaia. s.,.. companie1 have their own 1mall 
chemical or 1yntl>e1i1in1 11nit1 for 1oma ba1ic 
cheaicala which ara incluJad in their own 
formulation•, beginnin& from ba1ic i•ported 
intermediace1. Th••• coupanie1 are; 

1. 

2. 

3. 

Soci•t• Miar pour l.'indu1trie pharmaceutique, 
founded in 1939. 

Chaaical Indu1tria1 Davalop .. nt Co. (CID), 
founded in 1947. 

• 



4. 

5. 

6. 

7. 

Kahira C.;>m.pany for Pharmaceucicals, founded in 
1962. 

Alexandria Company for Phanuceutica!s, fou.1ded 
in 1962. 

Nile Company for Pharmaceuticals, tounded in 
1962. 

Arab Company for Pharmaceuti~als, f~unded in 
1963. 

(b) One company manufacturins ba•ic 
phanu.ceut~cal che•icals, "Na•r C0111pa.1y for 
Phanuceut ical Chemicals" founded in 1960. 

(c) One cOll\pany manufacturing packaging 
•ateriaia for pharmaceutical• e.g. plastic•, glass 
and alumini\Sll containera, tin and aluminium tube1 
for oint•ent1, etc. 

(d) Two trading companies: Gomhoria Co., to 
market pharmaceutical chemicals and medical 
appliances, founded in 1962; and the Egy~.ian ~rug 
Trading Company, foun~ed in 1965. Tiie latter 
company owns a chain of drug store• all over Egypt 
and act• as wholesaler to the 7,000 private 
pharmacies in :gypt. 

Privace sector 

Thia sector compri•e• th•ee enterprises which 
are joint-venture• of trananational corporation•. 
They were e•rsbli•hed in 1958 befor~ nationalization 
and have remained private property ever aince. Tiie 
tl.ree enterpt'iaea are: 

1. 

2. 

3. 

Pfizer Kisr Co., of Pfizer International. 

Hoechat Orient Co., of Hoech•t, Federal 
Republic of Germany. 

Swiaa Pharma Co., of Ciba-Geigy-Sandoz 
Wander. 

The capital share• of the•e companies are 
60 per cent ovned by foreign p3rent companie•, and 
40 per cent by Egyptian private •hareholder•. The 
percentage of the local production of these three 
c011panir1 in value to the total pha••aceutical 
production i• about 30 ~er cent. 

Period from 1975 to October 1983 

The changed political •ituation after October 
1973 laid the groundwork for a new "open door" 
policy a• aet out in PreAident Sadat • October 1974 
Working raper. Thi• policy reflect• a sreat effort 
to acc*lerate economic development by modernization 
and through changing Egypt'• largely publicly-owned 
and centrally controlled econoay to a more iaarket 
oriented one, with more •cope for the private ·~ctor 
and a larger role for foreign inve.Cment. Lirough 
thi• new policy, ECOPCA va• aboliehed on 
1 January 1976, amongat other organization•, and the 
manufacturing coa1paniea were given a free hand and 
authoritv to run r.heir buainea•e• with a areater 
decentra.lization in deciaion•. Meanwhile a Supreme 
Council fc.r the dnig •ector va• founded, headed by 
H.E. the Hiniater of Health, and inc:uding all H.e 
pre•ident• or chairaer1 of the pharmaceutical 
companiea, a• vell a• 1onoe expert• aa •.-..bera. 

The Council'• main job ia plannin& and 
co-ordination between the different a•pect• of the 
pharaacautical induatry and in 1ffect it became 
the aupr4 .. authority related to dru1 policy in 
Egypt. 

At a retult of thit new open-door economic 
policy adopted by the Govern•ent, coupled with 
•~ternal a11i1tance by other Arab and developed 

councries, new pro;~cts start~J up ~ith~r in-l•nd or 
1n the nevly estaolished free zones; 

1. 

2. 

3. 

4. 

5. 

Squibb Hiar, a subsidiary of Squib~ 
International, started production in 197~. 

The Arab Company for Drug Industries and 
.1edical Appliances (ACDlHA), a pan-Arab c01llpany 
which represents a holding company for various 
pharmaceutical industries. ACDIHA Egypt 
started many projects as joint-ventures ~ith 
public sector Egyptian comp~nies, some of which 
are: 

(a; Tt.ree nev formulation projects; 

(bl A big project for production of 
pharmaceutical glass; bottles for syrups, 
vials for parenteral&, vacoliter• for 
infuaiona, ampoules, jars, etc. The 
project covers all the needs of the 
pharmaceutical industry in Egypt and began 
production in 1984; 

(c) A big project for the production of hard 
gelatine cap•ules with an annJal capacity 
of two billion capsules (vith the 
as•istance of Indian technology); 

(d) A project for medicinal plants; 

(e) A project for the 11anufacture of alufoils; 

(f) A project for basic •ynthetic chemicals, 
.. inly semi-synthetic penicillins; 

(g) A project for the manufacture of 2edical 
and pharmaceutical appliances; and 

(h) A project to manufacture m~dica. food 
products. 

The Islamic Company for Pharmace~ticals 
(formulae ions). 

The Developed Company for Pharmaceutical 
Industry (synthetic chemicals and formulations). 

Otsoka Company, a Japanese subsidiary for 
man,.facturina medical •olutiona (established 111 

the free zone in 19ij0). 

U? to now the total number of the 
above--.entioned projects is 11, but many others are 
expected to be e•tabli•hed in the future. 

Period •tarting from December 19ij3 

The State has recently eatabliahed the Public 
Sector Organization for induatriet, including the 
phar .. ceutical induany. The OrJanization 
repre•ent• a holdin1 ayttem and 11 reaponaible f~r: 

Plenning for companies within the general 
policy of the State and accordi~g to the 
State'• 1ocio-econonaic plan. 

Solving any problem• that hinder 
productivity and pro•otion of the compani••· 

Pr~paring the technical and economic atudie1 
nece•aary to develop practice• in rel•ted 
compani-e1. 

Organization and co-ordination berw~en the 
co.panie1 to achieve •aximu• integration in 
production and financ~. 

Perio.:ical fol lov-up of the <ompaniu' 
activitie• in production productivity. 
marketing, export, in'le1tment, 
profitability, etc. 



I 
Factors affecting the phanuceutical industry in 

~ 

l. Economy 

The Revolution's Govern..,nt in 1952 aiaed at 
developing the national economy and transferring it 
from a totally agrarian one to an industrial one 
through diversified industrializatinn progra..., •• 

The pharmaceutical industry was one of the 
Government's targets. This industry attrac.ed great 
attention, especially after it had been dominated by 
the public sector and the establi•haent of thi 
Egyptian General Organization for Pha1 ... ceuticals, 
Chemicals, and Medical Appliances (ECOPCA). 
Expansion and extetosion of the already existing 
factories took place and aaaller production units 
vere collect C-1ely gather,.d together into a single 
bigger one. Special atrention va• given to the 
renewal of aachinery and equipaent to increase 
production capacity. 

Meanvhile, other new factories vere estab:iahed 
and began production, vhel"e special attention waa 
given to resesrch and development laboratories in 
order to proaote developuent and create so... sort of • 
local technology. 

To initiate and accelerate the transfer of 
technology the first transnational fo~ of 
co-operation took place in the early 1960s through 
licence agreeaents vith aany transnational 
corpor•t ions. 

The pharmaceutical industry ateadily developed 
until 1967, vhen the burden of the Saven-Day War 
resulted in a chronic trade deficit and 
disequilibrium in the balance of payments. H~ny 
national infrastructure• and auch of the exiati~g 
facilitiea and productive capacitiea inevitably 
deteriorated in alaosr all industrial aectora, 
including the pharmaceutical industry. This 
ailuation continued up to 1973. The changed 
political situatio~ after October 1973 and the nev 
"open door" policy reflected soae progress in 
accelerating development by ..,dernization through 
international assistance. The flov of foreign 
exchange earnings helped in the renewal and 
modernization of the deteriorating facilities. 

'nlis open-door policy approved the 
eatabliahment of foreign subsidiaries vith the aia 
of helping in the transfer of technology. As a 
result a.any f~reign aubaidiariea or joint-venture 
projects (foreign and local priva~e equity) betveen 
well-reputed transnational corporation• vere founded 
and aoae atarted production. 

2. Technology 

Eaypt po••••••• a comprehensive and 
self-reliant industry engaaed in forwulating 
packaging phanaaceutical proJucta. 

and 

Local production of pharmaceutical forauiation 
products covers about 82 per cent of the total 
consumption of drug•, vhich aaounted t& 666 million 
Eayptisn pounds in 1984. Such progreaa in the 
foraulation industry waa attai11ed through the 
efforts of R • D laboratories and co-operation with 
t rananat ional corporat iona through l ice .. ce 
11reement•. 

Mevertheleaa the progreaa achieved in the 
foraulationa induatry ia not balanced with the 
re qui red progreu in other pharaaceut icd induat rie a 
which ouaht to be veil developed viz. cianufac·ur~ of 
basic bulk dru1• either by synthesis or 
fert1entatlon, production of dru11 frOll plant or 
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aniaal origin, production of pharmaceutical 
requisites and packaging ""'terials and the 
production of phanuceut icd aaohineries. 

It is noteworthy at chis point to r~view the 
•ethods of transfer of technology. 

A specific ind~1trial know-how is b~u,ht tram a 
transnational corporation. This way proved 
unsuitable due to lack of skilled personnel, advance 
inveat.enta needed, negli¥ence of training and the 
uneconomical production on old know-how. Egypt had 
experienced this means for transfer of tectnology 
vhcn the El Nasr company for pharmaceutical 
cheaicals vaa constructed through collaboration with 
the Soviet Union. Production when started proved to 
be expensive compared to international p~ices and 
1reat effort• were aade to develop the methods of 
production. Such development represents overcasts. 

Joint-venture Cl111panies 

Egypl had a pr~vious experiment of three 
cOllpaniea vhich were established before 1961. They 
produce dosage fora• competing with local 
ca.paniea. Join~-venture co-operation is 
rec.....,nded for production of bulk chemical•, 
packaging aateriala or machines needed for the 
pharwaceutical industry. 

Fbreign subsidiarie1 

This is rec<>tm>ended for the bulk drugs industry 
vhich requires huge investments for fermentation or 

"'Complicated synthetic industry requiring highly 
advanced technology. 

Licence agreement• 

In this way the product ia manaf actured through 
the knov-hov and under the trade name of the 
licenaot against a aaxiaum royalty of S per cent for 
five (5) years aaxiaum. Such agreements 1uarantee 
the acquisition of know-how and training of 
personnel without inte~ferina in mana1ement < f the 
national enterpri•~ or sharing in the ?rofits, and 
aubaequently che transfer of foreign currenc·Jr>ver a 
long pericd. Thia formula proved to be the ideal 
means for tranaferin1 technology in the 
pharmaceutical sector in Egypt. 

TECHNOLOGY ADVISORY SERVICES 

In the "Dear Reader" editorial of our iasue 
No. 30 of July 198S we focua1ed on the Technological 
Adviaory Services provided by UNIDO to •••i•t 
1overnment• and entrepreneur• of developing 
countriea in their neaotiati~n• with for~ian 
suppliers of technolOKY• 

Given the increaaina intere1t of our reader• in 
thia field of UMIDO'• activities, particular!/ in 
iasuea related to the ne1otiation of joint-ventur~ 
agreement• we prepare1 the follow1ng article with 
the aim of illustrating the kinJ of a11istance 
curren•ly provide~. 

The article is baaed on a real situation and 
partially reproduces an advisory report relsted to 
the request of a government of a dev•lopina country. 

For the sake of confidentiality the names of 
the parties involved were omitted or di11uiaed. 

The caae i1 a1 follov1: 

I 

' 



.. 

The governuent of a developing country under 
it• pr?gr....., of privatization and/or rehabilitation 
of enterprises i• negotiating the for..,t of an 
agreement vith a foreign company to modernize SOVO 
(a local edible oil-producing company}, according to 
which: 

The foreign company would become an 
additional partner in a nev company to be 
called NOVO • 

The foreign company vould be the supplier of 
such inputs as engineering and project 
aanage•ent, vould purchas~ the products and 
provide other forms of technical assista~ce. 

The government requeated that UMIDO study the 
draft agreement tonder negc.tiation vith the foreign 
company a~d together with the text of the agrEement, 
forwarded to UNIDO a number of documents and 
background information relevant to understanding the 
situation. 

It was found that the government vas facing an 
important negotiation, and that the structure and 
content of a number of the clauses of the draft 
agreement would have 1ignificant 1.:onsequences. 

Although the main purpose of the request waK 
related to the terms and conditions of the 
agreement, a brief appraisal of the technical 
aspects of the project vas also made. 

A. general remarks on the agreement, it was 
noted that; 

(a} The agreement broadly covers the obligations of 
the foreign company as the future manager of 
the oil mill, but it does not explicitly =over 
the equity partir.ipation of the foreign company 
although it haa the right to take the majority 
equity ahareholding in the new company (NOVO) 
which was to be registered initially with only 
a nominal capital. The agreement is therefore 
mainly a manageme~t one, aince the foreign 
company'• shareholding had not been defined. 
It would appear de~irable therefore that equity 
participation of the foreign company be 
negotiated beforehand and apecif ied in the 
agreement or in a separate joint-venture 
agreeD?nt to be aigned at the same time as the 
management agreement. 

(b) The fact that the foreign company will a11ume 
management re1pon1ibilitie1 and majority 
participation in NOVO'• equity ahareholding 
de1erve1 apecial attention. In ~a•e thie 
majority poaition ia accepted contractual 
proviaiona ahould be deaigned to aafeguard 
minority interest• by conforming to a 
"qualified majority" on the moat important 
deciaiona whereby the participation of local 
partner• or government sanction ahould be 
aaaured. For example theae may involve: 

Pro~uct1on plan•; 

3udget•; 

Financing and inveatment decision• beyond 
certain li1ait1; 

Plana for the acquisition of raw material• 
and the aale of product•; 

Contracting and di1mi11al of aenior 
peroonnel; 

Replacement of pcraonnal. 

(c) Regarding NOVO, the foreign c011pany had the 
re,ponaibility for engineering, project 
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••nagement, !ub-contr•cting, pur~h•se of 
equipment, etc. Although such an ~xte~sive 
role •~Y be considered as normal undec the 
circumstances. it is strongly recoaaended that 
local technicians be present at all stages of 
project design and im?lementation. Local 
personnel should be engaged in the prep•ration 
of enquiry documents. in th~ evaluation of 
bids, in the selection of suppliers and 
subcontractors and in the discussion of the 
actual guarantees to be provided by those 
suppliers and subcontractors, and by the 
foreign company itself. Local personnel should 
also be involved in other aspects of 
administrative and technical management such as 
the purchase of raw materials. the marketing of 
finis~ed products, etc. 

It is only ir. this way t,at local manpow~r ~an 
1ev~lop, that technology can be effectively 
transferred to another country and that the 
foreign company cannot abuse its powers of 
management and control. 

(d} NOVO's agreement did not specify when it 
entered into effect nor when it wait to 
terminate. Although a durable relationship may 
be desirable and mutually beneficial, a certain 
period of say five or six years, with the 
possibility of renewal, should be established. 
In this regard we refer to the comments on 
articles 6.1 and 9.2 which appear further on in 
this paper. 

The following sections represent a part of the 
coanents on the specified articles of the agreement. 

Article 2.6.l 

Say• in part that "The Government accords to 
NOVO the exclusive right to purchase the totality of 
cotton-seed produced in the c~untry''. 

As the life of the Company, according to the 
Article of Association, is 99 years with 
possibilities for extension it may not be in the 
best interesLs of the country to grant such 
exclusiveness since conditions may change in the 
course of time, e.g. NOVO may not be 3uccesstul in 
its operAtions, it may not be able to ab•orb all 
suppliea or it may in future be desirable to set up 
a similar project, or maybe the production of 
cotton-aeed could be expanded beyond the needs oi 
NOVO. iA case which occured in Kenya can be ~uoted 
here. The Del Monte Corporation of U.S.A. was given 
excluaive right• to process pineapples in Kenya in 
1972 for 99 years. Later on the Government 
regretted this aa Kenya waa able to produce more 
pineapple• than the company could proce11 a~d there 
was a ready export market. This excluoiveness 
blocked the aetting up of aimilar projecta. After 
year• of lengthy negotiations the Government of 
Kenya aucceeded in lifting the e~clu1ivenea1 in 
1985, but it had to grant the company other 
conce11ions aa trade-offo.l 

It ~a• therefore recommended that this clause 
be aub•tituted in the aenae that the government 
undertakes to supply to NOVO it• cotton-1eed 
requirement• in accordance with production forecasts· 
made l:om year to year bv NOVO, subject to 
availability, and to give NOVO f irat option out of 
ava;lable aupplies at current market prices. 

Article 2.6.2 

Say1 '' ••• L~ Go11vernement accorde ~NOVO la 
latitude d 1 eKporter la totaliti de 1e1 production• 
d'huilea l l'•tat brut, raffinl uu 1ami-raff1n• ou, 
en caa contraire, de ne pa• la contraindre l en 
c•der une quelconque partie l un n•gociant local l 
un pr 1.x moindre que le pr ix rie revient • au cour1 du 



jour, de l'huile de •he qualiC• .ous la a&ae 
pr~sencation, rendue la capitale uu pays toutes 
taxe1 comprises, !n proven•nce de ROTTERDAM". 

this clause does not •ention anyching abouc 
expor: prices. Since the coaaodities have ruling 
international prices, it is recommended that a 
reference to the level of exporc prices be included 
(e.g. t;1at export prices should be negotiated at 
"ara's length" and in any case should not be below 
10 per cent of current prices on the Rotterdaa 
market). This will obviate Che possibility of 
cranafer pricing especially if the foreirn company 
carries out its sales transactions through affiliate 
or associate companies. NOVO should also reserve 
the right to sell to parties other than customer• of 
the forrign company if better conditions can be 
obtained. 

In this connection it 5hould be noted that for 
eve~tual sale of the oil to local dealers NOVO 
proposes a price not lover than the price CIF fro• 
the country's capital, including all taxes, of an 
equivalent oil i~ported from Rotterdam. 

Such a formula is hardly justifiable. It seems 
that the correct method for assessing a price for 
the local market is not to add the costs oi 
transportation and taxes to the current Rotterdam 
price, but to subtract such coat components instead 
fr.,... the price of delivery in Rotterdam thereby 
making domestic consu:ners benefit from having a 
locally produced c°"""odity. 

Article 2.7.Z 

The fact that the price fixing condition• for 
oil cakes (tourteaux) is left for future negotiation 
could be a source for future problems. It would be 
desirable to establish a criteria for valuing the 
cakes in the agreement (or in an annex to it). 

Article 4. l 

In this article the foreign company undertook 
to "put at the disposal of NOVO" a Man~ging 
Director, a Technical Manager and a Maintenance 
Manager for a period of six years, with no aention 
of nationals, operating ostensibly under a Board of 
Directors. However, as day-to-day management doe• 
not come under the competence of the Board, and 
since it would be yractically iapoasible for the 
Board to control day-to-day management even if it 
were its duty, it would appear tha~ in practice 
management and control will be in the handa of the 
Managing Director. Thi1 may be feasible if and when 
the foreign company has a majori y interest, 
although even then, f roa the point of vie~ of 
manpower development, monitoring and safeguarding 
minority (and national) interests, it would be 
advisable to have a national Deputy Managing 
Director. Until such time aa the foreign CDlllpany 
does not have a majority equity ahareholding, it may 
be advisable to have a national Deputy Direccor 
(Directeur Adjoint). The other two poata there 
should also have pYofeaaional national• attached to 
Che of fices of che expatriaces. Expatriate 
Cechnician1 should alao have nacional councerpart1. 

lhi1 1ection de1erve1 the following additional 
cocament1: 

(a) Althr,ugh it i1 ataced that curriculum vitae for 
each expatriate w 1 be aupplied in advance to 
NOVO, it 1hould alao ba aade clear that NOVO 
ahould also approve the recruitaent of each 
expatriate; 

(b) NOVO 1hould have the right to replace any of 
tha expat riatu if it we re found necuury for 
a proper perfonwanca of ~he reapective 
function•; 
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(c) Decailed planning and local staff training 
should be agreed upon in advance in order to 
allow the replacement of expatriate• by local 
technicians in due course. 

Article 4.2 

The principle of calculating reaunerati?n on 
che basis of real cost is a &ood one, buc Che way it 
was foraulacrd in Che l«>VO •&ree-ent was va1ue and 
would be •i1leading.. ln order tc• avoid unpleasant 
aurpri•ea. the aovernment should know hov much ia to 
be char&ed and compare these fee• wich che aa!aries 
of equivalent te~hniciana in Che forei&n company's 
l\oae country. 

lt ia also 1ugge1ced thac the po1aibility for 
NOVO to have access to doc..ent• of the forei,n 
c:..pany to ascertain such costs be included in this 
c lauae. 

A;;ticle 4. 3 

Expatriates are granted twc aonths' paid 
vacation per annua, which they can split in two 
pares if they ao wish. 

Expatriates should be granted aa auch annual 
leave a1 they would normally receive in their home 
country. Two aonths appears to be excessive. Also, 
expatriacea do noc normally cravel on home leave 
aore than once a year, aany only do ao every two 
yeara. Thia is of courae aubject to ne1otiation 
between t~r partie1, but it doe• not appear right 
thac NOVO should enter into che extra expente of 
providing two return pas•Q&e• a year for its 
expatriate• and their dependanca, bearing in aind 
that travel cost• are very expensive. 

Aho, the concepc of "f-ily -abers" should be 
defined and, when aeleccing Che technician•, NOVO 
should know the number of faaily aeabera attached to 
each per1on recruiced. 

Artic:le 6.1 

(a) Aa already noted, rhe NOVO agreeaenc i1 not 
clear concerning it• dur- •on. lt stipulates chat 
the expatriates viii be aade available for six yeara 
buc thi• does not taily with che cer• of the 
agreement which i• unspecified. As referred to in 
aeccion 3.4, a certain duracion (~or 6 years) 
ahould be eatabli1hed. Of course, the poa1ibility 
of renewal should not be excluded but, at the 1ame 
tiae, the government vill have the opporcunity of 
renegotiating Che agreement baaed on che past 
performance of the foreign company. 

Article 8 

The foreign company guarantee• that its 
engageaent• conform to Che current highest 
profeaai~nal norms and chat chey will be executed 
wich all necessary diligence, that ic take• all 
accion for produccion to reach foraca1c lavel1, and 
thac it trains local per1onnel co aatiafactorily run 
the oil aill. 

The above wording guaranceea that cha foreign 
company will provide hi&h acandarda nf aarvice, but 
the guarantee ia noc cied to perforaance. lt would 
be deairable co add a clause co the article to the 
effecc that the foreign coapany guarantees that with 
the aarvicaa it render• ind.I throuah d.l, ~11 
project forecast• viii be reached, and that ahould 
this noc be the case, the government would have the 
right to re-neaotiace or cerainate the agreeaent. 

Article 9.2 

If we understand the 1ituation properly, in the 
light of the data av~ilable, the foreign coapany 

; 



• 

' 

intend• to collect fee• for .. nagement and technic•l 
•••i•tance o~er 15 ye•r• at leaet (i.e. duration of 
reiabur•ement of lona-term loan•). We are of the 
view that a ahorter period ~hould be e•tabli•hed 
(for example •ix yeara, aa per clau•e 4.1) and then 
the condition• for eventual renewal (if found 
neceaaary) ahould be agreed upon, takin1 into 
account the actual need• of NOVO. 

A• to the l~vel of remuneration for technical 
aaaiatance of a general nature, ve find the forei1n 
ce111pany'• deaanda rather heaYy. We note that: 

(a) l'he forei1n company vill be a .. jority partner 
and vill have the correapoadina profit ahare; 

(b) The forei1n cooapany vill be in charae of key 
aanaaa.ent and technical direction poaitiona 
(clause 4.1) and vill have appropriate 
remuneration for that (clauaea 4.2 and 4.3); 

(c) The other contributiona of tbe foreian c~any 
concernin1 en1ineerin1, project .. na1...,nt, 
procurement, etc. are remunerated •• per 
article 9.1. 

We are of the viev that a ca.penaation for 
continuoua (aeneral) .. naaerial and technical 
aaai1tance i1 not ~nreaaonablei however, aaainat 
the above back1roun~. it ahoulJ reaaonably reflect 
the actual coat of auch aaaiatance. From the 
fi1urea available and the conditiona atipulated 
in article 9.2 ve aee that the re11URerstion 
required by the foreian COllpany ia currently veil 
above US*l00,000, while the technical aaaiatance 
foreaeen in aection 6.1 < .. xi .... 60 daya and 
5 tripa) ••Y be worth aa much aa usato,ooo. Of 
courae there .. y be aa.e aaaiatance provided froa 
the foreian coapany'• headquarter• but it i• not 
expected that thia would repre•ent a aianif icant 
a110unt of additional .. npover. 

In addition to a remuneration that vould more 
appropriately reflect the actual valua of the 
technical •••iataace, an iac:entive fee linkad to the 
reault• of llOYO'a activity (and not to the ••lea) 
could be conaidered. 

Aa a .. tter of fact, feea ahould in principle, 
and •• far aa poaaibla, ba tied to performance, 
i.e. to profit• - a percent•&• of the profit•, or 
percent•&• on •ale~ payable out of profita (no 
profit - no feea). The "raiaon d 1 1tre" of 
appointin1 a .. naaer ia to operate profitability. 
It ia therefore rec.,...nded that the foreian ca.pany 
be ••k-d to foreao the fee• related to aale•, or at 
vorat lo accept only nominal feea on aalea, aay 0.5 
to 1 par cent, and retain the faea related to 
prof it•. 

rurthenrore. the tera .... r~· brute 
d'autofinanc-nt" ahould be ve l defined H it .. y 
1ive riaa to different interpretationa. Thia ter• 
haa been the aubject of diacuaaion vith a number of 
UMIDO'a expert ataff and ita definition haa not been 
clarified, It probably refer• to aroaa prof it or 
operatina profit, (i.e. before char1in1 
ad•iniatrative coata, financial chana•• and 
depreciation), If thia h the CHa, it ia normal in 
••naae .. nt •1ree .. nta to accept f ••• aa a percent•&• 
of aroaa profit aince the .. naaer ahould control and 
contain ad•iniatration coau and financial. char1ea 
vh i le depreciation i1 con Iida red a• a "co1t" of 
production. ly contra1t, it ia normal that the fee• 
vould relate to net profit before tax and 1oaeti .. 1 
before intereat on Iona-tar• loan• only. If the 
fee• on 1ala1 are ~li•inated, feaa on net profit 
betvean S and 10 per cent vould appear to be fair if 
the ••naaer ia an outaidar. Althouah •h• collection 
of aana,e .. nt f••• ~y partner• in a joint venture of 
thia kind ia a vide1p1ead practice, • point of 
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principle can be .. de here. lf the •anaaer also 
holda the large .. jority of shares, he •hould look 
for re11Uneration out of diatributed profita and not 
from feea. After all, and as noted above, the 
forei1n company is going to be fully reimbureed for 
the coat of expatriates, and is also receivin& 
remuneration aa a percentage (5 per cent) of the 
inveatment cost. 

The article also covers invoicing and payment 
procedure to the foreign cc....ipany. 

The article however doe• not refer to any taxes 
payable in the hoat counrry, e.1. vithholdina tax. 
The nonaal rule adopted by ... ny countries obliae• 
that payment• of thia ~ind be aade after local tax 
deduction• at aource - auch taxe• to be the charae 
of the foreian aupplier1 • 

The vork•hop on ne1otiation of tranafer of 
technolo1y aareementa jointly oraanizec by the State 
Kiniatry of Industrial Development and Touri•• -
National Direction of lnduetry of Mali ~nd the 
United Nation• Indu•trial Develo...-nt Oraanization 
(UMIOO) va• held in 1 ... ko, Republic of Kali, froa 
12-15 November 1985. It va• de•ianed, oraanized and 
conducted by UNIDO in co-operation vitn the Naticnal 
Direction of Induatry and vaa tailored co .. et the 
reque•t and the needa detined by the Malian 
authoritiea. 

The oraanization of •uch vork•hopa repreaent• 
one of the component• of the Technoloay Pro&ra .. e 01 

UMIDO aiaed at etren1thenin1 the capabilitie• of 
developin1 countrie• in the proceaa of tran•fer of 
technolo1y and contract ne1otiation. 

In thia particula~ caae the workshop va• 
addree•ed to entrepreneur• (of both public and 
private enterpriaea) and to aovern .. nt official• 
vith re•ponaibilitia• in connection vith technoloay 
acq~iaition and indu•trial development. 

Thi• note i~ intended to au ... rize, for future 
reference, the .. in aapecta related to the 
oraaniaation and the conduct of the vork•hop •• veil 
aa to pre•ent the vork•hop report vhich 1ive1 an 
acco11nt of the aubjecta of di•cuuion and the 
:eapective concluaiona. 

It ahould be noted that the vork1hop va1 
entirely conducted in French and that the 
Joc .... ntation .. terial vaa alao prepared in 
French, thua enablina the Technology Proara,..e 
to take advantaae of the preaent experience to 
oraanize ai•ilar vork•hnp• in other French-epeakin& 
countriea. 

A complete •et of the vork•hop document• •• 
available from the Technoloay Adviaory Unit. 

Workahop proaramme 

Aa a reault of the di•cu•1iona and axchanae of 
viava vith che Malian authoritie• the aubject• 
covered by th• work•hop vare the follovin1; 

Cal The role of tranafer of technology in the 
developt1ent process; 



(b) Legal envirnnment; 

(c) Forms and channels of tr.,sfer of technology; 

(d) Structure of the agree..,nts; 

(e) Principles and strategies of negotiation; 

(f) Pa711ents and guarantees; 

(g) Contracts for public vorka and industrial 
plants; 

(h) Contract iapl..-entation. 

The progr....e also included the presentation of 
a case study vhich gave the participant• the 
opportunity to discuss relevant issues and probleaa 
concerning contract negotiation. 

Although the vorkahop had been planned for 
about 25 participant•, the actual nUllber vaa 
37 participants repreaentina private and 
public enterprises, and high level officials 
from govern.ent departaents and develo~at 
in•titutiOrls. 

Each of the preaentationa vas followed by a 
debate and, in viev of the interest and ensasetM!nt 
of the participants it vas decided to allocate 
lonser ti.., than originally foreseen to the 
discus-ions. 

A detailed report sivea mi account of the 
question• raised by the participant• vho took the 
opportunity of seeking ealighte11111ent on proble.r 
they are facing or anticipate in nesotiationa and 
projects under their responsibility. 

the discuaaiona on the model for.a of agreeaent 
for the fertili=~r induatry served to clarif1 
international practices in relation to several 
aapecta of negotiation for the ..,quiaition of 
industrial plants. 

Specific aateriala prepared bJ UNIDO ata;f and 
bf the experts in connection vith the aubjecta of 
their pre•entation•: 

laportance et cona•quence des tranaferta 
de technologie; 

Le cadre lfgal des tran•fert• des 
techniques; 

La structure dea contrats de transfert de• 
techniques; 

Presentation de projet de n'gociation de 
contrata de tranafert de technologie; 

Nfgociations, prfparation, atratigie et 
pr inc ipe1; 

P~ie..ents relatifa aUJr tranaactiona en 
•ati~re de technologie; 

Lea annexe• techniques dan• lea contrats 
de tranafert de technolosie; 

L'iaplementation du contrat de tranafert 
de technologie. 

Workahop report 

On the baaia of the preaentation1 and 
aub1equent di~cuasiona, a detailed vorkahop report 
vaa prepared in French. 'Otis report, together 
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vith the documents mentioned earlier, can be 
obtained from the UMlDO Technology Progr....e. 

Publirotions 

lD/SEk.H/15 
(85.11.11.7) 

Industry and d,.velo~nt Mo. 14 
(ISBN 92-l-10620b-3) (l~SM 0250-793)) 

Second Consultation on che Pha .... ceutical Industry 
luclape*t• Hungary, 21-25 Noveaber 1983 

ID/WC.393/l/ 
Rev.2 

ID/UC.393/4/ 
Rev.2 

ID/WC.448/5 

It..,.s ..itich could be incorporated in 
contractual arrangements for the 
tra .. sfer of technology for the 
aanufacture of those bulk drugs/ 
interaediates included in UNlllO'a 
illustrative list 

Items ..itich could be included in 
contractuel arran1eaenta fo1· the 
setting up of a plant for the 
production of bulk drugs (or inter
aediates) included in UNIDO's 
•llustrative list 

Approaches to contractual agreeaents 
aiaed at acceaa to technology and 
to its i•proveaents in the petro
ch..,.ical industry vith illustrative 
exaaples 

Round Table Diacuasion of an Advisory ~roup of lNTlll 
Uaera Vienna, Austria, 2J-27 s~<te.ber I985 

ID/WC.450/8 

ID/i«;.450/9 

ID/WC.450/10 

ID/WC.4 50/ ll 

IO/WC.4S0/12 

lD/WG.450/13 

ID/WC.450/14 

ID/WC.450/15 

Perspectives on inforaatioo 
delivery 

Alternative ..,ana of inforaation 
disseaination 

Users of induatrial inforaation and 
their needs 

Case study on the different categoriea 
of technological info .... tion uaers' 
needs and sectoral inforaation needs. 
E•phasia on the experience• in the 
Republic of Korea 

Analysi• of different categories of 
industrial and technological 
infor•ation user1 1 needa as veil as 
aectoral infonaation needs. 
;~riculture, food processing sectors 

the role of the Industrial and Tech
nological Inforaation Rank (lNTIB) 

The lndustrial and Technological 
Inforaation Rank's (lMTlB) 
future work. The need for an 
international induatri•l infor .. tion 
prcgr•-e 

Report 

Division of Polic~ Co-ordination 
Lia1ted dtatribut1on: 

UNIOO/PC. 125 

UNIDO/PC. 126 

Third Consultation on the Petro
chemical Industry, Vienna, Austria, 
2-6 Dece•ber 1985. Developing 
countriea' technological capabili'tiea 
in petrocheaical1 

Third Consultation on the Petro
che~ical Industry, Vienna, Auatria, 

• 

' 



2-6 December 1985. Curr~nt vorl~ 

situation in petroc:lleaic:alt 

UllIDO/PC.127 Ad-Hoc: Expert Croup Meeting on 
Strategies for More Integrated 
Developaent between the Iron and St-el 
and Capital Goods Sectors, Vienna, 
Austria, 16-18 October 1985. 

UllIDO/PC.128 

Report 

Third Consultation on the Petro
cheaic:al Industry, Vienna, Austria, 
2-6 Deceaber 1985, International 
trade and the aarketing of 
petrocheaical• 

Division for Industrial Studies 

UllIDO/IS.568 Enviro1111ental study of the petro
c:he.icals industry. Sectoral working 
paper.aeries llo. 36 

UllIDO/IS.573 Tariff and non-tariff .. asurea in the 
world trade of p:trocheaical product• 
(prepared by the UllCTAD Secretariat 
for UllIDO). S..ctoral vorlting paper 
aeries llo. J 7 

UllIDO/IS.574 Trends in commercialization of 
software in d~velopina countries 

UllIDO/IS.578 Guidelines for the evaluation of 
contractual arranaements in the 
hotel industry in developina 
countries 

UllIDO/IS.580 Enviro1111ental considerations 
relatina to the petrochemicals 
industry. Sectoral working paper 
aeries llo. 40 

UllIDO/IS/R.18 Inforaation paper. Coaputerized 
Reaistry Inforaation Systea 
(CORIS) 

ID/3I6 Developaent and Transfer of 
Technology Series Mo. 20 Bauxite 
testing laboratories 
(ISSN 0250-801X) 
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Tent'.1 H .. eting of Heads of Technology Transfer 
Reg:striea Cairo, Egypt, 8-lJ Dec:eaber 1985 

ID/WC.f154/2 

ID/WC.454/3 

ID/llC.454/4 

ID/WC.454/5 

Meetings 

TIES progr~'' ~eport 

CORIS developm~nt ataius report 

Tr~nds in regional inforaation 
exct.ange 

Trends in technology transfer flow. 
Pre l iain&ry version 

3-7 March - ICCEB - Workshop on Biotrchnology and 
Industrial eo....dit:es 

10-14 March - Fourth meeting of the Ad Hoc: Panel on 
Contractual Arrange.eats - Pharmaceutical Industry 

17-27 March - UNCITRAL - Working Croup on the Mew 
International E~onoaic Order, eighth session 
(General Asaeably resolution 33/92: (UN Meeting) 

31 March - 4 April - Meeting of Consultative Croup 
on lnforaation Technology for Develo119Cnt (COCIT) 

10-15 March - National Seminar on Technology Transfer 

22-25 April - Solidarity Ministerial M~eting for the 
Co-operation in the Industrial Developaent of the 
Republic of Hali 

5-16 May - First Workshop for Heads of INTIB focal 
points on utilization of personal computers for 
IllTII networking 

9-ll June - Fourth Consultation on the Iron and 
Steel Industry 

16 June - 11 July - United Nations co .. isaion on 
International Trade Lav, 19th aeaai~n (UN Meet1n¥) 

28 July - 6 August - Eighth International Conference 
of Input-Output Techniques 

I 
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