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INTRODUCT TON

This document: vas prepared vith the aim of covering the main-issues that
project initiators and procpective. inve:tots should be avare of before
taking concrete steps related to negotiations with potential technology
suppliers or-partners in'co—oper'ative arrangements, including joint-ventures.

. -

At iuvestlent promotion -e;tings. parties aré often interested to establish
contacts and start negotiations vith a view of concluding a contract but are
not always sure about the legal implications of the various acts which they
undertake in such comtracts. It i~ very often the case that the parties. .
although wishing to negotiate, are not willing to undertake any firm commfit-
wments. They are therefore often interested to have some inforwsation which
would explain some of the basic legal notious necessary for such initial stages
of negotiations and contracting.

On the other hand, parties are often interested to learn something about the
basic characteristics of contracts which they are likely to negotiate.

The present document is not intended to present a complete outline of the laws
on formation of contracts which are different from one legal system to another
and»' from one country to anqth;zr. However, some of the observations contained
in the outline may be helpful to parties negotiating with the aim of concluding
a contract. ’ -t

Similarly, this document is not intended to pro.vide an ;xhaustive analyses of
various types of contracts and agreementd which are practiced these days in
foreign trade and in transfer of technology transactions. For such a purpose
UNIDO has a programme designated Technological Advisory Services (TAS) aimed
at providing ad-hoc advice to governments and entrepreneurs on concrete

negotiations they have to face.

The objective of this document is therefore, to show the variety of some of the
contracts which are being practiced in internationsl trade and transfer of

technology and which are likely to be negotisted at the meetings held under the
suspices of UNIDO a1l some of their main characteristics.
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It is :hb\;;ht useful to undezline the fact tl.ut in international trade new
contracts do appear from time to time. Developing countries should be alert
and shoul.d, for the benefit of their own economies, promptly provide facilities
for studying and spreldin; the knowledge and understanding of such new contractual

forms. . -
'rhe content of this document has gtutly been influenced by the- participaunts

at UNIDO's sponsored meetings since their questions, inquiries and discussions

at these meetings served as the guideline in preparing it. It is expected that
after future meetings, this document may be updated having in view future interest

of participants at such meetings.




LEGAL SYSTEMS IN THE WORLD TODAY

Aalthough, every country 1n the forld has 1ts owh legal
system which 1is 1n come way different from the legal
system of other countrle-. ‘we can, generally speaking,
state that in the World today we can discern two basic
_legal cystems -~ c1vil law and common jaw systems. The
. dyrfferences in th_ese tuo legal cystems are parucularly
vicible in the laws rggulat;ng contracts and trade. Mocst
nationa®l legal sy:'teme in the field of contracte have
their or191n either 1n the c1v11 law or in the common law,

wrule scme nat.lonal legal systems have elements of both.

commcn law system orlglnated in Great Braitain and 1< often

ascsocirated with Engl:sn speaking countne Civil law has
.t crigin n the [OMan law ang nas dJevelorFed in countries
of continental gurope. Different countries 1in the world -
nave 1n ore way or another <cshaped their own legal svetiem
eirther on the principles cf the common iaw Or 0N the
ﬁ:rxnc:ples‘ of the civil law. A:ithough this 3ivizaon 3£ not
alway:z vicibie 217 23. %fielde of iaw. 1t c< almazg,t 3lway=
precent in the arez of trade and cemmerc:al law. 1In the
last cecadé certai1n infiuence o;‘ Ielam:c legal concepls
are alec vicsible 1in matters of snterest toc financi®g of
international trace.

Throu.gh.centurxe' countraes nave allowed Lhexr merchantsz 3
great freedom 1N thear commercul dealings. Countriez 10
not force ithe merchante to alwayeg subjsct their commercial
dealings to the legal system of their couniries, but
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dllowed them to agree between thengelves &h1ch legal
cystem they wish to be applicable to a particular
commercial trancaction. Similarly, countries traditionally
‘allowed their merchants to make, together with merchants
fi'om other countries, their own rules and usages of trade,
to develop new contractual form§ and leg;l'mbdalltles of
trade relations, and did not try to impose on them rules
from their own codes and laws. This freedom to make
contracte 1n the forme and 1n the manner 1n which they
deem appropraiate, has made international merchante
csometimes less aware that there are differences Dbetween

various legal systems. for which they must watch out.

However, the fact ais thét each country’s legal system ha:z
1t§ own specifice and that, ultimately, most commercial
relations do fall under a 1cgal system of 3 certain
_'countrv. For obviocus reasons we are not :n the posxflon in
csuch a short precsentation to draw the attention to all the
differences which may appear between legal cystems of
dxéferent countriez. We shall rather draw the attention to
zome d:ifferences between civil law and coamon law which
may. sometimes appear. the exampiec glven here are nct
exhaystive bdut rather 1i1llustrative of <situationes which

may appear-1in fera2i1gn trace transactions.

CAN NEGOTIATIONS CREATE OBLIGATIONS ?

Negotiationes we usually zall oral or written exchange of
“viewe and contacte of parties related to a gpecific offer
before the conclusion of an agreement. During negotiatione
parties oftch:exchange letters, telexes or other orzl q?




written communications in  which they express their
intentions regarding an offer to conclude a contract. Once

an offer 1s accepted, we have a contract.

-

Is - -
s
- .

In princaiple, negotlaiions which precede fhe formation of
a contract do not create obligations and the parties are
free to pbreak up negotiations at any time before they have
finally .committed themcelves 1.e. before they h;vefgntergd

into a contract.

However, there are certain Jjurisdictions i1n which even
negotiations may create certain obligations. There are
jurasdictions where a party who has carried negotiations

withou ‘an 1i1ntention to conclude & contract may be liable

to the other party for damages caused by such behavior.

Juricsdictions where such obligations mav be created are
usually the cocnec tased on civil law traciticn anc not or

commonr law.

fartiec sometimes <:gn documents which they 3¢ not wiceh tc
call contracte kecadsce they did not yet agree o>n ail the
gcirtz Lthey consiaer nececssry. In such decumente parties
w2y actually commit themeselves to ccecntinue negotiations,
cr even to concluce a cspecrfic contract in the future.
Such 1ntenticns o* the part.es may te ccnhiaines 1n cimple
.etters, catiecs, gélexes, telefax meccagec. Sometimes
partiez during regotiations <i1gn documente entitled
Minutes of Dicscusesicng, Lettere of LUnderztanding, Heads ot
Agreement, Letteres of Intent, Lettere of Award, etc. All
ot such documents may te later interpreted as'bexng either
true contracte or mere non-binding declarations of the
partieg, depending on the intention of the partiee to bind
themeelves. 1f a document containe truly all the elemente




necessary for a contraét, the courts shall 1nterpret such
documents as expressing the will of the parties to
contract. regardless of the title or the name the parties

have given to the document 1tself.

Although there are nc rules and everi document should be
judged at 1t own merit, 10 many cacsets 3 “jetter of
i1ntent” conly express an intention to conciude a contract
at some future time. céntrary to this, -n most cases a
“jetter of award” expresses a decision of a party tc
conclude a contract wlth the other party. 2uch lettercs are
very often jssued 1n connectlon with engineering contracts
and they are often cornsidered as the accegtance of the
offer. Consequently. such "letters of awarq" are
considered 3< forming the contract. “Heacs of Agreement”
are sometimes true contracts pbut <cometimes only an
incication of the intent to conclude a contract 1in the
future. The csame 3¢ true for the "Letters of

Understandxng" or “"Memoranda of Understanc:ing .

Scretimes parties enter 1nto arrangements which 1n essence
amsunt only tc a commitment LG sontinue wWo th negotiatidons
ir common 13w 3 "contract tc nregotiate 5t &€ cneiderec toc

vague o be enforcec.

Pzreiee comelimes, make a ~smmitment tc enter 1nto 3
pinding contract at z later tire. Sucn “agreementes =
az-ee’ or ccntract¢ to make a contract are <imilarly in
meer <cazec not consxaered as bzndzn_ iIn civil law
juraisdictions the approach 1¢ cometimes dirfferent. There
are juraisdictions where an "agreement to agree” <thall be
conv1der¢d binding 1f 1t containe all the element'

neceszary for the zeconc agreenent. . ’ |




Sometimes pgrixeé_ make an agreement “subject to formal
contract”. In common law jun15d19txons 1t was ve?; of ten
held that such aryéngements'afe not bindifg. However, it
1s considered that . the courté may Judge whether Ehe
'partles have really intendec the conclusion of 2 formal
3greeme6t to be -the condition for the cortract;, or ;hey
have merely expressed only a decsire to make such a formal
agreement ui:hout'zt being ecscsential for existence of the.
scontract. However, 1f the partiec made an arrangement and
cstated that the ar}angemenf-ls'valxd "subject to contracti™-

1t 1= concsidered that they did not intenc td be legally

bound by that arrangement.

Parties sométxmgs 1ssue ihe <o calle¢ “"letters of ntent’”
on* whaich they act. pending preparatlcn of, a fcrmal
contracet. Altnpugh there 1 yet no clear aJthor;ty' in
common law or the precice meaning of such arrangements, 1t
1€ ctated that it would be open to”the courts to consider
‘part:ecs bound by <such 1ettersz espéc:ally :f the parties
has acted on those terms for a long periocz of time or af .
thev nad expencéd conciderable sume of monev 1n reliance
on them. Such "}ett:rs of 1ntent’ 2are cfter 1ccue€s 1n
negotﬁatzonz cf large engxﬁéerxng contractz. Althougr the
title "lette~ of intent’ &ould 1nd1zate that the Fartiese
are expreceins treir comrmon 1intert o enter into 3
centract at scme future.txme ane prstably cepenc:ng on
cszme conditione yet QB be *ulfilled, 1t haz been c<hown.
that the contente of <uch lettere may  be entireiy
arfferent anc¢ may have var:ed :i1ntentione., Fcr e&ample;'a
c.1ent may wiesh.in such a letter to bind the contractor
while at the came time keeping for’ himeelf the freedom not
to conclude the contract at a later date. Therefore, the

" very title “letter cf inteént” iz not enough to judge the

L4 .
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content and the legal character of such a document. Each

document has to be judged on 1tsS OwWn merits.

-

There 3ré cases where partles conclude 1ncomblete
agreement, 1.€. such agreements which lack the necessary
elements to pe enforced. For exampIe a“contract for rent
without a date in a common lau jurasdiction w was con51dered
as not binding because 1t- could not Dde determ1n=d from
uhlch date the rent ctarted However , contracts for <sale
Whl”h dxid not have the éxact price for the cooos sOld were
1n common law and civil law juriscictions alike concldered
as binding by the courts. This 1S particularly true 1f a
.saies cbntract does not cont?1n the exact price of certain
goods but contains only elements on t%t2 bacls of which a
price may be determined. In such cases lack o¥f an
ecsential element in the contract was not cons;dered as

beling an’ 1n=urmountab1e obstacle t5 the courte to corcider

-

trnat the parties .have actually ocncludec a ccntract.

31thcugh all the essen.xa elements were not agreed upon

at the zime of ghe »onc}ue1~n of the contract.

In c:v;lllau jurisdictions zometimes 2 difference 1< mace
setweer zale centracts made bezween merchants ang c<ale
contracts male celween nor-merchante. In tne firesi t/pe,
ever. 1 f a contract goes not nave elemente for fixing the
price, ithe Suver will be ob;;gea to pay tne price wnich
the <celler ‘usually” ceceived at the t:ae wher the
contract wat concludez. and 1f there 1t£ ro 2uch price,

[ 4

ther.\ a8 "reazonable" price to be determined by the court.

we can see that, 1f the parties did not exprese themselves
clearly‘puring negot:at;onz. the courte may be put in a
pogition to interpret their behavior. such interpretation
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of their behavior _.shall be made 1n such cases 1h
accordance with the law applicable to that relationship
and such laus; being different. may bring entirely
different }esulté from what the parties really wicshed tc

achieve and what they have expected.

OFFER AND ACCEPTANCE

ps a rule, contracts are created through acceptance of
offers. An offer may be descraivbed ac a proposal to maké a
contract provided that the proposal contains all the
necessary elements which, 1if accepted. may create a
-contract. I- 1g veual that one of the parties in the
cohrse of regotiatione makees an offer. The party who makes
an offer 1c called the offeror. If suckh an offer 1<
accepted urequivocally by the party to whom the offer was
made {tne offeree!, 2 contract chall be createc betwéen

chem.

The firzt quecstiion of 1interest to the party «#h: macse 3an
~ffer .t the cuestion whetrer cuch gartv 1< ocoune & LHE

sffer :t made 3nd for how iong ?

01 fferences Setween cOMRON anc c:vil law, once 23z1n. are
vividly present 1n this area. Irn common law, 19 princirle,
11 1z considered tnat-an offer 1< not b1ndz%g and that 1t
~an be revokeo at eny time. Contrary to thiz, 1n 21v1l 13w
countries, an offer 1¢ binding and cannot be revokec at

will.
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Common law approach 1S based on the so called doctrine of
“consideration”, namely, a principle which states that
nobody can be bound to a prom:éé 1¥ he dic not receive
anything “of value” for making thzt prcmise. In other
worde, since there are no “gratuitous promises™. an offer
made without receiv:ing énythlng in retqrn 1€ not tind:ing
and can be revoked by the one who made i1t at any time.
This 1= true even i1n cases when the offeror.has promi<ced
to keep the offer 6nen for a certain period cf time. If
the offeroi cid not set a cspecific time for acceptance angd
did not revoke the offer. it 1s considered that the offer
1S valid during a reaconable time. However, :f the offer

was not revoked before acceptance, 1t i€ binding.

Civil law a3pproach 1c different =z:ince under 1t an >ffer,
once made, 1= ccneilered dbinding for a certéin periog >Of
time, .unlecse the offercr has explicitly =stated that the

offer 1€ not tinding.’

Thue, for example, tre general rule :z nat :1¥ tne offersr
has given a term wzihxn which tne offer will remair 1n
force, 1t :s bindinzs on him until ~ne 2xpiry of zucr a
term. If the cffer wac made tc a preze~t person (inclucirs
cometimes offerc mace dv telephone: 2 teiexes. and 1¥f n¢
term for tre validity of the offer w3c giver, the offe-
hae o0 be accegp.ex at orce or 1t cezcec 6 DE bincing. ¢
tre offer w2z m23e to an accsent perz2n. what 1¢ most ofren
the ca:ze ;n' irterraticrnal trade, arg nr term 'of ite
valigity was zelt, it 1€ coneiderec thai tne offer 1:
tinding duringd a gericd which 1z -~ tne ncrma. courze of
events nececcary for the offer to reach the otferee, to
have him study 1t and to have the acceptance to reach the
‘offeror. In all <=uch cacez the offer cannot Dbe
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unilaterally revoked as 15 the case 1nh the common law

legal systemsS.

An offer has to be distinguished firom mere 1ngquilrles,
ctatements or invitations to make an offer ‘~“invatation tc
treat”). Such acte usually lack the will or the 1ntention
of the parties who make them to contract. For example, 1f
a buyer makes an 1nguilry with the celler for prices Of
certain 9oods. and the celler cer ¢ a reply, the buyer
cannot accept the price and thereby make a contract. His

inquiry was c1mply a ques ‘100 concerning prices and not an

offer to buy.

An invitation to submit tenderes for a specific
construction oOr cale of goods 1< not‘COﬂsrdered'an offer
tc construct or to celi, tut merely an irdication of the
readiness ¢ rece:ve offers. Similarly, the cisplay of
gcocas n IréE ~inccw, in common 12w, 1% ~azr an c¥fer o
cell, put an “invitation o treat . In civ:l law, dJisplay
cf 3Jocde ih WiNSoWE. % generallv concizered to be an
~ffer o <ell, uniez:z somerhing ciffarent 1z 1naicatec orF

~ysLemary.

Ma:ling of ~atalzgues, grice ii1ste, ac well 3c
an~ourceme~ts 1”7 ~ewcpaperz, on racio cr telavicion
NeIWor«g 1€ generaiiy rot concicered an sffer, byt only an
1nvitatlon to -ake ar. offer under the publicirzed

concditions.

An acceptance made to precsent pereons {instantaneous
contracte) and thar include acceptance made through
telexes and telepnones, 1= valid when it has been received
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by the offeror. “Received ®seans that 1t has been recei1ved
by the addressee’s office and 1t 1S hot necessary that the
responcible official waithin an organization nas actually

received 1t.

ACCEPTANCE THROUGH MAIL

Common law and civil law rules are also different i a
very important area, namely, 3if treatment of maliled
acceptances (letters anc telegrams). In ccmmon law, as a
general rule, 1t 1% concidered that a postal acceptance
pecomes valid once 1t 15 posted, while 1n cavil law, ac 2
general rule, an acceptance 1€ valic when 1t 1< received
by .te offeror. Cne rationale foi- this approach 1< that,
1n commen law. it 1% ~oncigerec¢ that the cost office acis
ac the 279ent of the offeree anc once tre postal mescage
{.e-ter or cable) hac been receyved by the post office.
1t raz the same effect as if 1t nas deen receiveg by tne
cfferce himself. Anotner explanation 1< thrat trh2 offeror
muet acsume the rick c¢f loss oOr celay of his mescage whe "~
~e .chocse tC use +he post coffice as «he mecium fcr
communications. Trece rulec are apclicable =c letters ang

~zplee, anc not to teieghcnes and telexecs.

+=e curder of having +ne ri1ck On the offeror for 1ottt OF
delayec pcet meseages, ;e not valig :f the offeree mace 2
mictaske 1 addreszing tne letter. In such cases 1t will de
concidered that for surpozee of contracting the acceptance
wae not mailed, except 1f the mistake ct the offeree was
the result of a previous mictake of the offeror (for
example, when the cfferee gave his wrong addrese and the
offeror rcpegted the mistake).




A consequence of the application of these rules 1sAthat an
acceptance 15 effective even 1f 1t did not reach the
offeror since 1t was lost in the mail. In common law, the
time of the contract will be considered tre time when the
acceptance wWac posted. Of course, 1f offeror stated 1in has
offer that he will be bound by acceptance only 1f and when
the acceptance 1% actually received by him, the posting
rule will not be applied because the part:ec are free to

regulate thear relations as they wish.

It 1s generally considered that the silence of the offeree
1€ noct an acceptance of the offer. Thic rule 1S generally
wvalid even 1f the offer explicitly statec that the si1lence
will oe i1nterpretea as an acceptance. Such rules are aimed
at protecting pecple frcam toc aggressive seliling netnods.
Hcwever . there mavy te cases when the courte will interpret
c:lence ac 3an acceptance. Triz 1€ zometime: ne case whe-
the partiets have 23 lorg =tancing cusinece contacte :n
relat:cne Lo scme zpecif - gcode. 1: 15 nelc that =t3nd:ing
puc:tese partners nave to react promptly tc mutual offers.

c:mita-iy, 1f an offer to represent someon2 rac been mase

)

v

3 cercon whoce Cucilnecss 1ie to represent Sther ceople

. jawye-z. colicitore, chartered accountants etz.}), the
~ffer -13c tC De rejected outright or 1t wiil be reld that
the ct¢er nas been acceptec and tre reaueszted

regrecentation act has o be carried out.

.




COUNTER-OFFER

> -

In international trade parties. 6ften’ neqactiate various
terms and conditions of deals they intend to make. In
common law and civil law alike, unlesc -an acceptance fully
cdrresponds to the terms of the offer, 1t will not be
considered as an acceptance but as a counter-offer. A
counter-offer 1€ i1n substance a rgJéct1on of the original
offer and 1t 1s considered as a new offer. A coﬁnter-offer
will be considered also an acceptance of zn offer with a
proposal to vary a term or a condition of the original
offer. Once a counter-offer wacs made, the original offer

1€ no longer binding.

For examp&e, in a8 case gecided by Bratish -curts, } farmer
offerec to <=ell hics houce fcr 1.000 founce. The offeree
made a counter-offer to buy the houcse foir 257 Founds which
wzs rejectec by the cfferor. The offerece tren accegtec the
orisinal price of 1,000 Pounds and wrhzn the offercr
refuced tc zell. sued for specific perf:z-mance. It wae
nela thnat there was no contract. In a sim:iar cace. alceo
decicded by British courts, a cs2ller <0i3 a glane for
S0.2300 Poundes. The buyer ma:lec the amcunt s tne cseliler's
cank with 1nstructione tc ncld the amount ":n trust”™ for
the szller until gelaivery, whicn he ctatec wacs to re made
within 30 dayes. Zeller sonlc trhe plane tc anciher cuyer.
The zourt held that 1nstructicne to tne cank to nclo the
amount "1in trust’ ac well ac tre celivery t2rme were not a
zatictfactory acceptance and were i1n csugtstarce 31 counter-
cfter and a rejection of the original cffe- becavece thece
terme were not included 1n the original offér for tne szale

of the plane.




- 16 -

The counter-proposal 1in the first case. as well as the
varying of the sales terms'ln the second case, destroyed
the orig:inal of fer and the offeror was nc longer bound by

his ) farst offer.

An acceptance which has come after the deadline of the

offer = also concsidered as 3 counter-offer or as a néew

"offer.

CONTRACTING UNDER CERTAIN CONDITIONS

in i1nternational trade 1t often happers trat partiec make
contracts although they dic nct receive all the neEcCescsary
licenses ©OF approvales tc entar intc 3such contract:.
Licenses are often necessary £5r 1mportazion of cera:

gocds, anc approvails mav oe requirec e:rther =34
gcvernmental suthorities or marzjement Or3anc. In all <suzh
cacecs parties wrzh ‘'tc complete negctiat:ore by ZzZigning a

~ontract, bul 23 not wish tc Zanc tremceives befsrz the

[0

rece:pt of neTeszary licenrnces cr agorovale. in sucen ca

(R}

partiec may =igr 3 conirast :xznc¢ 2gree that the cort”ac
chzll enter 1ntc force onl, after thev obizir (e
rececszar, licencses oOF agprevaiz. Iuch 2onC1tIONE are 1n
~ommon iaw c2:ied “conditions prececert” anc 1r Civil law
~condition zuspensive’. in euch cacee, 3lthougr pariiss
have <€igneg a cohtract. they are reallv not oblicec to
zcerform it unlecsz ?nd until <-re condition 1% fulfilied,
1.e. until they obtain the necescary licengse or approval.
However, 1n <uch caszes Pparties may not refuse the
fulfillment of the contract for any other reason except
the one for which they have agreed to be the condition.




Another tvpe of conditions are the “conditions
subsequent”(1n common law) cr “resolutory conditionz” (1n
civil law). If a contract was si3jned under a resolutory
condition, the contract 1s valid from the moment 1t has
been sigred, but the parties are entitled to rescind 1t if
the event described ac resolutory condition dic not
materlallze.v In such casec termination of the cortract
will not be treated as a breach, but as 2 legitimate

termination.

Certain contracts, like construction and building
contracts, foreign invesiment {joint venture)contractz,
trancfer oOf technology contractz, stc. are very sften
concluded uneer conditiones precedent or conditions
subeegquent, Tecause csgpec:2l 3prravils 2rd licenses are
more often reguired 1n sSuch conLrzcIz than 1n =cme sther

tvypbes.

FORM OF >CNTRACTS

c~ griscioie. zontracte car be maze informaliv. . e nc
scec:al fcrm c it wriiing, RIS zez.. etC.' T ~eculred.
¢+ 2 form T1r  wWritang 12 sraecribez. nat.ona.

isgiglatione mray srcv:de that the f:rm 1€ sorplied with if
che agreemen. I containez 1in 2an gacnange >¢f lettere Or
even :n excrarge of telexes, szplez or cther pranted

mescages.,
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The consequences of non-ccmpliance with the prescribed
form may vary from case to case and from ocne national
legislatio~ to another. Nati1onal legrclations |mav
sometimes prescribe that certain contracts must be aade 1n
a certain form (for example “in writing ; and sometimec
even that they cannot anter i1nto force unless approved 1D
writing &y a certain national authority. ths 1S
particylarly true for certain more complex modern
contracts like foreign 1nvestaent or transfer of

technology contracts.

It 1¢ therefore advisable tc verify each time what are the
requiremente concerning the form of particular contracts
cvnder certain naticnal legislations and what are
the concedluences of nor-compliance with the prescribec
form. The conseqguences of non-compl.ance with the
prescribec for» may varw. from Cace to case and from one
raticnal leaiclatiosn to another. Sometimes, ncn-com>liarce
may result ir ota: nullity =¥ the contract. cormet:mes 1n
avsigance of a —oniract. ang sometimes :in vnenfcrceat:ility

o only cre part, Cr ry, Doth partiecs.

MICTAFES 1IN CINTREZTING

e & C£mtTact is -corc.udes, 1t M=t DE cerformed. Thas

2 cne of zne olaezl iegza. pranciple, comnon to all legal

(1]

veteme, anc expresced :n the Lat:n raxim ‘Pactz sun:t
rv

ervanca .

There are, however. certain gituaticne when gerformance of
a contract 1g not required and when tnhe partiez may bDe
excuzed from JsLheir obligatione to perform. Among <uch
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causes which may come about in the pre-contractual cstage,
.1.e. 1n the cstage of the formation of the contract, are
mistakes 1n the 1ntention or 1n the will of orne or both of
the parties. If. for example, a contract is signed under
Juress (threat of a gun) 1t 15 self-evidert that <such
signature dia not express the will of the party wno signed
rt. The came recul: wi1ll be achieved 1f a rarty mistakenly
ascsumes that 1t 1¢ signing a csimple letter while 1t was

axven to si1gn a promlssory note 2r a contract.

Not all mistakes are treated equally in all legal systems.
Thuse, for erample 1n common law, 1¥ the buyer mistakenliy
believes that the diamonds have more caratz then they
really have and without vendcr m2k:ng a micsrepresantation,
the gurchase will not be ccons:igered ace wvoldablie recause
common iaw conziders that the “buyer should, be aware”

{ ‘caveat emptor’:.

Ir zZome caiv2l law Juricdictione a3 contract 1c voidatle 1f
a pa2rtv 1¢ 1n “funcamental micstake” concerning tre subjec:
marser 2f the c¢zntract.or of the »nther party (1f that 1is
cr.c1al;. Twwe. for e<ample, 1f a pariy 1t buyingc specific
22232 whlIlh wE-E J2cSiroyed befcore the cortract wie ever
=-2¢. 1T i€ coneizerec that the partiec .were at

fu~z3rertal r.ztake :orcerning whe cbiect of tre

SomeLimes, even mistakes as to the terwne of the contract
may renaer a contract voidable. I~ a Britiesh cacse, sale of
come hare gkine were being negotiated “"per piece” az wae
usual 1n the trade. In the contract, by mistake, the praice
waes quoted “per pound”. It wae held that the contract did
not express the true 1intention of the Qartxcz and wase
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therefore void. However, courts will usually move very
cautiously 1n similar matters when a person of full age
and capacity and of commercial experience £19ns documents
csuch as contracts. It 1s usual that such mistakes will be
allowed only 1f other caircumstances show that the mistake
was essential or fundamental and that the mistaken party
did exercise such degree of caution which je usual 1in

trade.

1f a document was signed 1N blank and l2ft to another
perscn to fill 1n the plank , common law will allow the
plea of “non ect factum”, which je usually a mistake
induced by fraud. 1f the person who si1gned the document
can chow that he has acted carefully, he will be relzaszed
from the obligaticn to perform. However, 1f the person who
51gned the document was negligent, the clea will not De

allowed.

JARIOUS TYPES OF CONTRACTS

International trade 1€ carried throuah various typecs c*
contracte. Some ~f the contracts are well known anc nave 3
long <=tanding in law. like for example. cale of Joodce.
agencr. commiscsion Aagency, building ancC conetruction
contracte, while others are new and still cevelcping. l:ke
for example, Joint venture (foreign invecstmert) contracte,
trancfer of technology contracts, management contracts

etc.

It 1= aimportant to differentiate among all these various
types of contracte, because every contract hasg ite own
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specific rules and its own specific balance of rights and

cbligations of parties involved.

Another very important feature of contracte 1s, that the
parties involved in commercial contracts, have by
tradition, a great freedom to make thelr own arrangements
regardless of the legal rules of applicabie laws of their
respective countries. For many centuries countries have
allowed their merchants to make their own rulecs regulating
their trade relations. Therefore, national laws regulat:ng
contracts in most of their provisions are nct of a
mandatory character. All thecse national rules and
regulations are there only for caces when the parties
themselves did not provide an adequate solution in their
contractes. If the parties have agreec¢ 1in their contracts
on a cpecific point, pational laws wiil not interfere,
unless 1t 1= a matter of public policy. Iince there are
not many questionc of public policy 19 orivate commercial
dealings, one can assume that what the parties agreed upon
in their contract will be later -enforced by the courts oOr
arbitration trisunals 1f there :€ 'a dispute between the

partiec.

SALE OF 60CDS

Thies 1ig probably'the oldest commercial scntract i1n uce.
Concequently, contract for cale of J000¢ 1€ very
precisely regulated 1in national codes and thecse codes
contain sclutions when the parties themselves did nét
regulate a specihc' matter 1n their contracts. In cavil
law countries rules on the sale of goodes are contained in
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Civil Codes, while 1n common law countriescs one can often

find specxai sale of Goods Acts.

There are differences among national legicslat:ons

concerning various aspects of sales. One are where such

gdirfferences are vi€ible 1= the area of transfer of

the goods <=old. According tc come legal
hip of goods sold will be trancsferred from

ownership of

systems owners
tne moment when the contract was concluded. In some other
legai cystems for trancsfer of ownership 1t 1is necessary
that the goods'sold have been handed over toc the buyer.

According to some other legal systems, it 1S necessary

nct only that th

the gonde wWere handed over,
the ownercship of goods. Ffrinciplecs of

e contract cn cale 1s concluded and that
but also that the parties have
agreed Gto transfer

strongly embedded 1nto and
and 1t would be difficuit to

transfer of ownershig are

attacihred to legal systems

gynify these principles. .even with concerted efforte
4i1rected toward unification of salecs laws. However ,
~ertair other areaz of zales law. 1like for example

orinciples cn formation of contracts, delivery of goods,
conformity ©of gJocds. remediec for breacr, passing of

rizk, 2tc. 3~e more 1ikely to be universally acceptec.

tr. the purcoce of urifying the national rulecs on czlecg
zeveral vear: 390 ({1980) 62 ccontriec met N

the enc agreeg@ on the text ot the UM

w1
£ goocse,

vienna and at

Conventiorn on Uniform Law for Internat:onal Salec. The

convention was ratified by 10 countries and will enter

into force on January |, 1988. It 1< maybe too early to

cay whether the Convention will wultimately receive
univeresal recognition and whether 1t will be widely
\nternational sales 1n the future. However, 1t ]

applied 1n
1dered a= a success that the Convention was

could'be cone

S
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rati1fied by sufficient number of countries 10 order to
enter i1ntc force. The Convention wlll be applicable among
merchants from tné sountries which have ratified the
Convention. Like nat1oﬁal laws, the provisions of the
convention uili be applied only 1f the parties from
countries which tave ratified the Convention did not

provide a different solution 1in their contracts.

AGENCY AGREEMENTS

An agent 1c the one who acts on behalf (1n the name and
for the account) of another. In law an agent 1s callea
every person who acts for another. but 1n trade a
commercial agent ije the one who 125 3 merchant by
profession and who represents another merchant. Commercial
agentz are very important for international trade because
they facilitate trade relations between their principals,
and th.rd parties. The way commercial agente act 1S either
by having an authority to only reprecsen. the principal
wlthcut an authority tc commit ham, or by having &an

authority Lo conclude contracts on his benalf.

1+ 31e usual that an agency contract 1s.¢onclsded for &
ionger perind nf time {3V porthe 37°¢ MNOre . Certain
countries have enacted <coecla. lesizlation to protect
their agents against zudaen termination of ageancy
agreements DY their pr;nczpéls oy 3iving their agents
special righte to ierm1nal compensation at the end cof
their agency rexatxon.'Such legiclation can be found 1n
many Gulf countries as well as in many countraiese of

Wwestern Europe.. However, ,ouch protective 1legislation
) . L4
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cannot be found in Great Britain or other countriec of the

~ common law.

DISTRIBUTORSHIP AGREEMENTS

pDistributors oOr sole distributores as thevy are sometimes
called, are not agents becauce they do not act on behalf
of thelr ‘principals. Distributors buy goods frcm their
principals 1n their own names and for their own accounts
and they also sell these goods in their own name and for
their own account. They are called "distributors”™ because
they are cften pound toc one cpecific manufacturer and
they seemingly “distribute” goods of their principals 1in

their recspective territories.

COMMISSION AGENTS .

In civil law countriec commissior agentis 27e merchante who
scencluce contractz 1n ~neir Ownh names bul for the account
of their praincipals. 1¥f euch a contract 1< cor.:luded 1n 2
~1w1l law country, the orincigal hias O l1egal relaticnehilp
with the third party < wrom 1he goode were cola. If there
1 a gispute cetween the third party and the commis£ion
agent, principal cannot be involved even if the third
party. knowe who 1< the principal ang from where the g00d<
originated. In common law countries the situation 1S
d1fferent because of the doctrine of disclosed and
undisclosed principal. According to this doctrine, an
agent acts on pehalf of Mie principal and the principal’s
identity can be either disgclosed to the third party or
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not. If the 1dentity of the praincipal 1s disclosed. the
thard party can sue the principal (the csame as 1in civil
law countries). If the 1dentity of the grincipal 1S nhot
disclosed, the thard party can sue only '« agent because
the thard party 1S not aware that there it a principal. or
if 1t 1= aware, 1t does not know its 1dentity. However.
once the identity of the principal is disclosed. the thard

party car sue directly the disclosed principal.

CONSULTANCY AGREEMENTS

Consultancy agreements are usually concluded in the sphere
of engineering sServices, although thes can be found
whenever an intellectual <=ervice 1S reauired. In the
engineering #1eld there i€ & great need for all kinds of
pre-feazibility, feasibility, designing, ceupervision of
construction and similar cervices. All these services are

performed through consultancy agreements.

There 1c a consistent tendency of consilitants O limat
tneir liabili:ty for the service they perform anc we can
ca, trat the limitation of 1iability o*f consultants 1iv
grcbaciv the most sutstanding iscsue in SUcCh agreements.
The-e ars legisliations whRicn dc not allow any lim:zatior
=¢ liabilitw sonsultantz, while cther & allow :T under
certain concitions. It 1S advicable to find out what 212
exactly the pozition of a particular legal cyziem befoce a

sontract 1¢ concluded.

In civil law countries 1t iz ugual to differentiate the
gravity of faulte. Such differentiation 1¢ ueually made in
three degrees, namely, laight fault, grave fault and




intent. In some legal systems whach allcew such
differentiation, limitation of 1liability ics sometimes
allowed for light fault of the consultant, but not for
grave faults or for intentional fault. common law systems,
as a rule, do not provide such different:ation of faults
and therefore the llmitatgion of liabiliity 1s sometimes

allowed on wider arounds tﬁen in civil law systems.

CONSTRUCTION AND BUILDING CONTRACTS

The area of construction and building cén:racts 1 heavily
influenced by generai conditions which are widely used in
thies type of contracte. Probably the best krown 23Jeneral
conditions are the onec published by FIDIC (Federation
internaticnal dec 1i1ngenieures JTonceilcs:. Since these
gerneral conditions nave their origin 1- British general
conditions, it could be said that Bratien legal concepts
1in thaz fxelé ars very 1influential. The =ame 1z true in
contracte for supply of electrical and mechanical

ecuipment .

i‘/nder the :i1nfluence cf Braitiesh building and conetruction
concepte, for example, the role of the ccreulting engineer
has gained wide acceptance in :internaticnal contractz cf
this kind. The peculiarity of the Britieh concept of the
consulting engineer 1 that, although he 12 1n the zearvice
of the client (Employer or Inveetor:, he has wide
digcretionary powers in the administration of conetruction
contracte. Consequently, congulting engineer may make
obligatory decisione 1n the courcse of the conetruction
which the contractor has to follow, regardlese of hig
dicagreement with such decigiong. If the contractor i1z not
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saticfied with sSome of such decisions, he may opt to go
for arbitration, but he 1S, never theless obliged to carry

out such decisions of the consulting enginheer.

The wide application of general conditions based on
British legal .oncepts has brought about a considerable
unification of the rules of carrvying cut the works of
civill engineering and construction works. Lately, general
. conditions of FIDIC were adopted by the World B8ank and are
being recommended for use whenever <Such contractsr sSre
_financed by the world Bank Lcans. This development has
also contributed to even wider application of the said

general conditions.

IGINT VENTURE {FOREIGN INVESTMENT ) CONTRACTS

Ac a result of changes in the pattern of foreign
1nvestments, in the 1aest two <Zecadez there was a
concsideracle i1ncrease 1n the numper >f foreign investnents

-35ed on thared

(A}

1in develscping countries whish was
cwnerznip c¢f 1local anc foreign partinerc. Such contracie
are usuallv called "301nt senture’ agraements, but trey
c<hould be c:fferentiated from agreementz wnown under the
came name and practiced in the engineer:~3 field when two
sr more contractors combine theirr forcez 1n order to

execute a zpecific project.

Joint venture agreemente are novel and gquite complex and
many developing countries do not have suff1cicnt'
experience in negotiating and contracting them.
Such agreemente are gsometimee dosgr:bod and congidered ag




controversial because not all of them were beneficial for
developing countries. In. order to acquaint developing
countries Q1th intraicacies of such contracts several
VUnited Nations agencies like UNIDO, UNCITRAL. UNCTC, UN
ECE, UNC:TAD/GA‘I'T and others, are trying to spread the
-knowledge and understanding of these contracte through

P

seminars and workshops.

Alsc in order to bring more 1international harwd>ny and
understanding in the sencitive field of foreign
investments, the UN Centre on Transnational Corporations
has been working during the last 10 years on. the Code of
Conduct for Transnational Corporations, Unfortunately,
countriecs participating in this work were not able to
agree on some of the more crucial conditions of the Code
and therefore the <cde has not yet been agreed upon. If
and when the Code 1€ once accepted., it 1c expected that it
may faciiitate foreign 1nvestment by <creating a more

favoratle climate.

TRANSFES TF TZCHNOLOGY CONTRACTE

Juch contractz zerve ac the legal btasig fsr granting o
thire perecne the right to apply or Jze ¢f a -<ertain
knowledge. The knowledge may be protectes (patente or
trade marke) or unprotected (know-how). Such contracte are
very often part and parcel of foreign i1nvestment
arrangemente becauge new plante built through Jjoint
investmente uzually uese new technology cupplied by foreign
partner. Such technology may be either given ax part of
the 1nvegtment, i1n which case 1t 12 valued and invected,
m— a0d_00 _other payment 12 expected. However, 1in Tuch cases




the 1nvésted value 15 expected to be. returned” at tne end
of the joint venture. On the sther hand, technical
knowledge may be given under a license for which separate
payments'in the form of license fees are provided for. In
any case, foreign investors do not pr(;vide new
i;chnologles free of charge only because they are sharing

‘1n thé ownership of their joint \.ventui'e: enterprice. They
- éxpe'ct special! and separate remuneration for t.l}g JSE of

. their techrnology .

-

_Since transfer of technology contracts were also
criticized by developing countries as being often too
restrictive and not always favorable to':hem.. efforts were
Being made to agree onrr a2 Code which vicul'd embody -certain
principles acceptable to all parties t5 such contrazts.

’ .Negetiations were held within UNC:-.’AD/G-’-‘JT for many yeares,
put until now, no final resultes were achieved.

CONTRACTS WITH BANKS' .

mcste CcoONtractes there 1z a3 nees tS invclve .barke, eizher

’
3

places through which paymente are maZe or gsuaranteec or

W
"

L 4

tnirdgd parties whish 3Juarzntee =he zerfcermance of

[}
(U]

certain sbligations of rontractual parties. In all zuch
caces bankz apgpear ae very mpertant add:itional
contracting parties. Whenever a bank issues a Letter of
Creagit or a Bank Guarantee we have banke as acditional
partiec, zince their commitments are exprezsed through the
above eaid instrumente which, in their legal nature, are

contracte.
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Banks are sometimes involvet even before a contract s
formed. This 1S particularly true 1in 1nternational bidding
for -construction projects and supply of equipmen:
projects. Bidders in such projects .are cften requested to
submit a bank guarantee, sometimes alsc called a “tender
guarantee”. In such cases banks guarantee payment of a
certain amocunt of money in the case if the tenderer does
not conclude the cont;'act even 1f his offer has Gteen
a.ccep_ted by the emsplover or does not subn.xt a perforﬁance
guarantee after the acceptance of his offer.

SETTLEMENTY OF DISPUTES

fAcide from the privilege to the acvtonomy 1in thelr
contractual relations concerning their contractual
relations, merchants have 2 further privilege i1n having
the freedom to agree on the forum which shall have the
Jurisdiction to solve the disputes ar:zing out of c:their
contractz and tne freedom to choose :he appl:cable law.
Ccnsgquently. mercsrhants may agree thit their Jicsputes
shall be scived e:ther by tne zourte of 2 country ¢f thexrr
choice, cr by arbitration which they :roze. Furtrermcre,
they car agree cr the applicaticn of any lejzal svetem thev
like, =.en the :5ne wnich 1t ota.lv .nrelatecd to ha2ar
sontractieal relationrne,

Az a result of thie freedom to make their »wn zhoice,.
international arbitratione are more and more frequently
uged 1n 1nternational trade contracte. There are today
many ingtitutional arbitrationg attached to gome
ingtitution, A j00d example 1T the Arbitration Court of
the International Chamber of Commerce in Parig. Another
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_example 1s the Arbitration Centre established under the
auspices of' the Afro-Asian Legal_ Contultative committee in
Kuala Lumspur (Malaysia) and the Regicnal Arbitration
Centre 1in Cairo. There are many national Chambers of
- Commerce which have standing arbitrat:on courts and which
- are ready and tc‘illiﬁg to arbitrate and offer arbitration

R

facilities if the parties-sc agree.

Mere than 10 years ago, within the world Bank, the
Convention on Settiement of Investsent DPisputes ha2s been
2g9reed upor;. Until- today {(end of 1987) there are almost
100 countries which have siged the Convention and .89
countries which have ratified the Convention. The
Convention provides for an arbitration facility mhich ic
administerec by the International ‘Centre on Settlement of
Investment Disputes (ICSID) wi.hin the World _Bank 1n
Washingtcn. ICSID 1= ava:lable in cases cf disputes which
have their origir 1n “investments . This term usually
encompasses foreign i1nvestmen:t, but also cisputes
connected with long term construction contracts. Another
feature of ICEID a2rbitration ;e that a: least one cf Ine
partime 1rvoived 17 Tne Sispute muer Se 3 Government oOr a
zevernmental sutrerity. In 3ll, 23 Ziecutes nave alreac,

vee~ zubm.ttec tc ICEID for cettlement.

I¥f tne parties opt for an ad hoc arpitr-rat:on and et for
an .nestitutional arbitration, they will usually provice :n
their contract that each party will ncminate i1tz own
arbitrator and these two arbitratere will nominate cthe
thard one. The difficulty of guch ad _hoc arbitrationg 3¢
that one of the partiez hat the pogzibility not o
cooperate diligently 1n the nomination procege and thereby
may degtroy the efficiency of the digpute settliement

—RLOCgdure. For zuch cases UNCITRAL 1n Vienna has deviged
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the o called UNCITRAL Arbitration Rules. If the parties
wish tc proviae for an ad hoc arbitratian procedure, it
may be advisable that they provade i1n the arbitration
clause that the dispute <shall be settled 1n accordance
with the UNCITRAL Arbitration Rules. In order to
facilitate the nomination of arbitraters the parties ®ay
alse wish te provide irr. the arbitraticn clause an
“appointing authority” which shall appornt arbitrators 1f
one of the parties does not cooperate :1n the nomination
b»rocedure. However, even if no appointing authority has
beer named by the parties, Arbitrat:on Rulec have a
colution. In such cases the Secretary Ge!\eral cf the
Permanent Court of arbitration at The Hague shall
dJesignate the appointing authority.

Ac stated he-einabove, parties may alsc freely choose the
sppl:cable law accor<ing to which the:r <cntracts shall
pe iatergreted. Their choice may relate tc the proccedural
law and/cr to the zubstantive (materzal) laws alike.
However, partiecs are often nct aliowed tc deviate from the
mancatory .laus of their own countriecs. €ar sxample, -f a
~ational lesal csystem provices .that a certain tyze cf
~gnt-act has tc be approved by a raticna. auihority before

« enzerz 1nto force. 1t 1z almost cJerialn chat the

X

] sontract u'ul be void anc will have no effect in the
-suntry where such conditicne are 1mpOcec. Therefore. even
when the parties have mace = choice »f another legal
e/stem, trey =till are bocund by the mancatory rules of
their own national legal zysteme.
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EXECUTION AND ENFORCEMENT OF ARBITRAL AWARDS

When partiec to a contract agree on a dispute settlement
procedure Dby eirther agreeing on an arbitration or on
Jurl-sdlction of foreign courts, they w1ll, once they
obtain the arbitral award or 2 final court judgment, be
faced with the problem of execution of such a decision in
the nétional courts of the country where the losing party
has ite seat. Foreién arbitral awards or court Jjudgmente
can be enforced only through local courts 1n the same way
as judgments of local courte. In most countries 1in the
world, local codes of procedure or similar codes, contain
rulés for enforcement of foreign arbitral awards and
judgments of foreign courts. That meancs, that parties who
won their dlsputes'abroad will have tc apply to local
courte to enforce such decis:ons 1A the country where the
1csing party nas 1its ceat and that such enforcements will
have toc be csarried out 1n accordance with the procedure

fcr such enforcement ac containec 1in national codes.

irn croer to unify the princizles and conditions under
wasak a2 fareign aware o7 2 judgment »avy be enforced 10
‘sca2al sourtz, the =0 calies Mew York Convention cf 1958
-ac .been cigned anc ratifie¢ by more than 50 countries.
This Conventidn grov:ides only a few Jrounds on which
snfor-.ement of a foreign arpitral award may be refused by
1ocal ~sourte. Such reasons are few and 2xplicitly

enumeratec.

Recently (1985), UNCITRAL hag worked out a Model Law oOn
International Commercial Arbitration which wae aimed to
cerve ag a model to national legizlators when drafting
provigions of their own codez providing for such
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arbitration. The Model Law repeats the grounds on which
recognition or enforcement of a foreign arbitral award may
be refused under the New York convention. In this way even
a greater degree of unification could be achieved than 1t

exists today through the New York Convention.




CONCLUSION

In the presented paper we have tried tc outline some of
the differences between civil law and common law concgpts
in formation of contracts and 1in Some of the contracts
which are widely practiced today 1in international trade.
At the same time we have tried, with a few examples, to
illucstrate the efforts which are constantly being maue 1n
order to unmfy the rules governing the lawe of
international trade. This paper has no pretension to give
e1ther an exhaustive review of all the differences between
common and civil law., nor to give an exhaustive picture of
cheze unification effortis. However, 1t 1S hoped, that even
thic limited presentation will 1llustrate the
21fficulties faced by merchantz when they engage 11n

internaticonal trade.






