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INTRODUCTION

This report is part of Project No. ZaM/86/010/A/01/37: SUPPORT
TO THE DEVELOPMENT OF SMALI~SCALE INDUSTRIAL SECTOR IN ZAMBIA -
PREPARATORY ASSISTANCE. The Preparatory Assistance Document required
a review of all laws pertaining to small-scale industrial development
and proposals on how the laws could be improved to benefit small-scale
entrepreneurs.

The ~eport is divided into three parts. The first outlines the
rangs of the forms of assistance available under existing legislation
of the law which needs special attention: the incentives available to
smal: -ccale industry. It is suggested that those offered under the
Investment Act are less useful and attractive than those offered under
the repealed Industrial Development Act.

The second assesses the legislative structure for coordinating and
implementing assistance to small-scale industry. It is suggested that
there is a need for ruch firmer coordination to render the assistance
carxrently available nvir.: effective, and to enhance the capability to
absorb more assistance. A central role for the Ministry of Commerce
and Industry is suggested, and the potential role of district councils
in small-scale industrial developrent highlichted.

The third part reviews the detailed requlatory legislation relating
to small-scale enterprises. It is argued that the prerequisites for leqal
operation of a small-scale enterprise are too aonerous and that the
licensing and registration procedures need reform. It is suggested that
there is need for review and reform of the legislation relating to land
use, the arganisation of businesses, conditions of service for employees
and consumer protection.

The final section of the report, the recommendations, arises from
the discussion of the issues in Parts ¥, II and III. The recommendations
fall into three categories:

- those that can be implemented under existing legislative powers:;

- those that can be irplemented by pramilation of a statutory
instrument;

- those that require a review process and/or legislative change.

There are two appendices to the report, one containing draft proposals
for amendments to the licensing and registration procedures and to the law -
on incentives for small-scale enterprises; and the other comparing incentives
offered under the current Investment Act and the repealed Industrial
Development Act.




PART I: PRESENT LEGISLATION EMPOWERING ASSISTANCE
TO SMALL~SCALE INDUSTRIES

i) Forms of Assistance by SIDO

a) Assistance to SSI generally

The Small Industries Development Act (SID Act), No. 18 of 1981,
establishes a Smll Industries Development Organisation (SIDO) to:

- formilate, coordinate and implement national policies and
mrelatixgtoﬁ:e@veﬂgmtatﬂpmﬁmofsmll
industries;

- out research s\na_rgzgarﬂnarketreseardlmany
aspectcomecbedwiggn_fﬂ

- provide, or assist in providing, training facilities for persons
engaged in or employed or to be employed in small industries and
ocoordinate the activities of other institutions engaged in such
training;

- provide extension, management and consultancy services for such
incdustries;

- promote local and foreign investment in small industries;

- &ssist in lomt:mg and developing industrijal estates, comwon
Facility services, and ancillary services. (emphasis added
throughout)

A "smllscale enterprise” is defined under the Act as one having
capital assets of less than K250,000. An "enterprise” is defined as an
undertaking engaged in manufacture or the provision of services (the
lateer including the supply or provision of goods and commodities).

Small-scale enterprises may be registered under the Act if they
catplyvdththepmvisionsofthemucmsingktandiftheyam
approved in writing by SIDO. The most significant effect of registra—
tmnlsbomtltleasnall-scaleenterpnsetoapp*yfctanymum
provided under the Investment Act, No. 5 of 1986.

. The Small Industries Development Act also provides for the registra-
tion by SIDO of another category of enteryrises: the "village enterprise”.
SIDO must be satisfied that such an enterprise:




- is located in a village, rural or semi-urban area;
- uses labour-intensive processes as far as is practicable; and
- uses local raw materials as far as is practicable.

An enterprise registered as a village enterprise by SIDO is exempt from
the provisions of the Trades Licensing Act. Any of the incentives offered
under the Small Industries Development Act or the Investment Act may be
granted to a registered village enterprise at the discretion of the Minister
on such terms and conditions as he sees fit.

kE} Registered enterprises eligible for incentives

A business enterprise intending to avail itself of the incentives
offered under the Investment Act must apply to the Investment Cammittee
established by the Act for a certificate of incentives. Ewvery holder of
a certificate of incentives is entitled to the comon incentives offered
under the Act (section 26(i)): - for a period of five years, a deduction
from taxable income for each tax year of fifty per centum of the total
salaries paid to Zambian manpower employed in the enterprise during that
tax year:

Provaded that the amount of salary of any such employee which is in
excess of five times the minimm wage for the time being fixed for a general
worker shall not be taken into accoumt for this incentive; and

- for a period of five years, full exemption from tax on dividends; and

- for a period of three years, exemption fram payment of selective
employment tax; and

- for a period of ten years, a deduction from taxable incame of fifty
per centum of the expenses incurred during each tax year on -

i) any training programme agreed upon by the Committee, to train Zambian
employees; and

ii) any research and development programme, agreed upon by the Committee,
oconducted either by the enterprise itself or thruush a recognised

research institution, for the purpcse of adapting a techonlogy or
product to locai conditions or of substituting a local input for an
imported one.

The daduction relating to employee salaries and training, research
and development expenses are in addition to any allowance or deductions
provided for in the Income Tax Act (CAP 668) forthesateorasmu.lar
purpose. (section 26(2).




As well as qualifying for the common incentives available to all
business enterprises holding a certificate of incentives under the
Investment Act, small scale and village enterprises qualify for an
additional incentive (section 29): they are exempt fram payment of
tax on income for the first five years of cperations; and, for the
next five years, are to pay only half of the applicable rate.

The Investment Act also provides additional incentives for enter-
prises in rural areas. If a small-scale or village enterprise quali-
fied for these, it would extend its tax relief period keyond ten years,
and for its third S-year period of operations, pay tax at two-thirds
of the prevailirqg rate for companies. (section 28).

A small-scale or village enterprise which is also an exporter
would also qualify under the Investment Act for additional incentives
relating to relief fram sales tax on iwported imputs used in producing
goods for export, and tax deductions on cost of export promotion and
foreign market prospection. (section 27).

cj Investment Act incentives contrasted with previous legislation

It is notable that the incentives offered under the Investment
Act relate only to various forms of tax relief. They are to be con-
trasted with the more comprehensive incentives offered under the
Industrial Development Act CAP 674 (No. 18 of 1977), which the Invest-
ment 2Act repeals. (soction 45)

Those incentives covered:
- preferential treatment with respect to Government purchasing;

- preferential treatment with respect to the granting and processing
of import licences:;

- rebates on customs duty payable on capital equipment, raw materials
and other intermediate goods, where:

a) in the case of capital equipment, labour-intensive techniques
of production were not a viable alternmative;

b) in the case of raw materials they were not available from
domestic supply; or

€) in the case of intemmediate goods, they did not inhibit the
creation of damestic value-added;




- relief fram sales tax on the itemsand criteria set out
immediately abowe;

- relief, as the Minister prescribed, from sclective employment
tax.

In addition, any enterprise which satisfied the Minister that it
a substantial amoumt of its products was also entitled to
the following incentives:

- relief fram tax or custams duty payable on the importation of
machinery intended for use in the mamufacture of such products;

- favourable adjustment to export tariff rates, as determined by
the Minister;

- relief from import tariffs in respect of raw materials, as the
Minister determined;

- and preferential treatment with respect to the granting and
processing of irport licences.

Any enterprise which incurred training expenses or provided
training facilities for Zambian citizens was entitled to write-off
against incame tax the expenses of providing them. Incentives were
also provided for any enterprise located in a rural area. Any enter-
prise utilisng investment provided from outside Zambia which, in the
opinion of the Minister, employed within Zambia a significant amount
of foreign capital, was also eligible for incentives. There was no
tax on expenditure by any enterprise on research and development,
whether conducted by the enterprise itself or by a recognised

Criticism of the incentives offered under the old Industrial
Development Act had focussed on the need to tailor them more specifi-
cally to the requirements of small scale industry (Mulwila and Turner,
1982: 155-162) and the need to make them more specific, and less
dependent on Ministerial discretion (IAS/FEB, 1984). However, the
"reforms” made by the Investment Act have not addressed either of
these issues, but have merely based incentives entirely on tax relief,
and eliminated incentives of potential benefit to small scale enter-
prise (e.g. preferential tireatment with respect to Govermment purchasing).




ii) Assistance by Manacement Services Board

SIDO is not the only inscitution endowed with a statutory
responsibility for assisting small scale industrial development
in Zambi :

The Management Services Board Act, No. 8 of 1981, establishes a
Board to provide sound management and organisational development in
thepamstatalandothersectorsoftheeounw This Board may, inter
alia, provide professional consultancy services, management training
programmes and assist in developing menagement capabilities in the
small-scale business sector by providing services relating to entre-
preneurial selection, training, consulting and counselling.

iii) Assistance by the Development Bank of Zambia

The Development Bank of Zambia (Amendment) Act of 1982 authorised
the Bank to set up a special Small Industries Fund, for the purpose of
financing small industry. The Act provided that, in utilising this fund,
the Bank would not be bound by the minimmm loan mark of K25,000 imposed
by section 17(3) of the Development Bank of Zambia Act CAP 712 (No. 35
of 1972). Nor is the Bank limited to providing loans - it may also enter

into equity participation arrangements. Under the Act, the "small
industries” to which the DBZ can render assistance are defined as small-

scale and village enterprises registered with SIDO.
iv) Assistance by Bank of Zambia Credit Guarantee Scheme

The Bank of Zambia Act, Nc. 24 of 1985 inter alia empowers the Bank
to operate a credit guarantee scheme to protect financial institutions
against losses incurred by them in granting loans or advancing funds for
the purpose of promoting small enterprises. However, guarantees on loans
will not be honoured by the Bank unless it is satisfied that at the time
of making the loan or advancing funds the financial institution concerned
acted in good faith, in accordance with prudent banking practices, and in
conformity with rggulations set out in the Act to ensure that the project
to be financed is technically feasible and economically viable.

v) Loan gquarantees to cooperatives
It should also be noted that under the Cooperative Societies Act,

CAP 689, the Minister is empowered to guarantee lcans secured by
copperatives fram commercial banks. .




vi) Comentary

It may be seen that the existing legislation provides for the
following kinds of assistance to small-scale industry:

1. ‘training axﬂmnagmentadvma:yserv:.c&s (SIDO, and MSB - the
latter managerial training):;

2. research (SIDO)
3. extension and consuitancy services (SIDO, MSB)
4, raw materials supply (SIDO)

5. provision of industrial estates and common facility services
(SIDO)

6. investment promotion (SIDO)
7. policy development (SIDO)
8. tax relief (Investment Camnittee dependent on SIDO registration)

9. loan guarantees (Ministry responsible fur cooperatives, Bank of
Zambia)

10. loans and/or ecuity participation (DBZ)

The legislative provision for assistance to small-scale industry
is, therefore, quite camprehensive, and inadequacies largely to be
attributed to gaps in implementation, resulting from inadequate infra-
structure to carry oJut the legislative burden, or ineffective direction
and coordination of the available assistance.

There is, however, one notable inadequacy within the legislation
itself: the narrowness of the incentives for small-scale industry
provided under the new Investment Act. It is therefore suggested that
these be augrented by the provision of additional specific incentives
to smll-scale industry along the lines proposed by the Law Development
Camission (IDC undated: 53-54.) This would restore important incentives
such as preferential treatment with respect to goverrment and parastatal
purchasing, and preferential treatment with regard to the granting and
processing of import licences. But it would also have the effect of
making these incentives exclusive to small-scale industry, and not to
other sactors, and thereby greatly enhance their attractiveness.




This is important, because "enticing” small industries to reqgister,
and therefare open themselves up to full participation in development,
can only be achieved if the incentives consequent upon registration are
perceived as worthshile. This also implies that there needs to be much
more than mere legislative provision - it also needs to be clear that
there are vigorous and functioning practical programmes of assistance to
small-scale industry, not just "paper tiger” provisions and institutions.

That is why firm coordination of assistance to simall-scale industry
is so essential, and will be cmnsidered separately in Part IT.

It may also be that SIDO requires same strengthening and specific
assistance to enable it to provide the services to small-scale industry
that is is legislatively empowered to provide. One area at least seems
ripe for technical aziistance ~ training of officers who will mediate
loans for small-scale enterprises through DBZ and the Bank of Zambia
Credit Guarantee Scheme, preparing the necessary feasibility studies to
meet the legal requirements. If there are difficulties in locating these
officers in SIDO itself, they could be located in an extensian service
provided by the Ministry of Cammerce and Industry, for example. SIDO
registration merely renders a small-scale enterprise eligible to apply
for mBZ loans. It does not mean that the DBZ can ignore the requirements
of the law - nor does it mean that only SIDO can prepare the necessary
documentation. It ocould act as a conduit only, directing registered
entrepreneurs to the IBZ itself. Additional technical assistance could
be located there, to enable the DBZ to attend more pramptly to loan appli-
cations, and perhaps to divert their approach away from an erphasis on
equity participation (only 14 enterprises assisted so far), towards more
loan disbursements as such.

The current legislative structure also makes available a convenient
statutory chamnel for the disbursement of funds to small-scale industry
by way of loans - the DBZ Small Industries Fund. It is suggested that, for
this particular form of assistance to small-scale industry (i.e loans to
small enterprises), this fund is the most appropriate disburser, as it is
established by Parliament, must maintain a separate acocount and make a
separate annual report to Parliament, and embodies standards and experience
of disbursement acceptable to donors.

PART II: LEGISIATIVE STRUCTURE FOR SMALL~-SCALE INDUSTRIAL DEVELOPMENT

Currently, small-scale industrial development assistance is the
responsibility or concern of numerous agencies, governmental, quasi-
governmental and non-govermmental, with problematic relationships among
themselves,




i) FRole of Small Industries Development Organisation (SIDO)

The Small Industries Development Act establishes that the Small
Industries Development Organisation (SIDO) may fonamlate, coordinate
and implement national policies and programmes relating to the develop~
rent and promotion of small industries. This is in the general context
oftheAct'sobjectiv&soffosteﬁngaxiermmagingtte@velqmmtof
small industries and providing for the granting of incentives to them.

a) Dutv to report to Parliament

'migd:&smtuean,tmever,thatﬂn)actsautmlyqralae
in carrying out these tasks. SID)isastatul:orybody,&staphshedby
Parliament and charged with facilitating small-scale industrial develop-
ment. It must also report to Parliament, and the Act establishes a proce-
dure for this under section 17. SIDO must report annually to the Minister
concerning its activities. This anmual report must contain information on
the financial affairs of SIDO, including a balance sheet, an audited state-
ment of reverue and expenditure, and any other information the Minister may
require. The Minister must lay this report before the National Assembly
within a specified time.

The Minister referred to in the Act is the Minister of Commerce and
Industry. This is not specified in the Act, but it is the case by virtue
of the Statutory Functions Act, CAP 3 (No. 43 of 1970). Section 3(2) of
that Act provides that "unless the context otherwise requires, any
reference in any Act to the 'Minister' ... on whom statutory functions
are conferred ... by any provision thereof shall be construed as a
reference to the member of the cabinet ... vested with such functions.”

b) Relationship with the Minister

The role of the Minister is specified in various other provisions
of the Small Industries Development Act. The Minister may appoint two
members of SIDO, with experience in matters relating to small industry.
Members nominated to SIDO by ministries or organisations must be approved
by the Minister. The Minister may request for the replacement of a
member. Members may resign by giving one month's notice in writing to
the Minister. (secticn 4). SIDO may accept grants and donations from
sources outside Zambia only with Ministerial approval. It may raise
loans only with Ministerial approval. Travel, transport and subsistence
allowances of SIDO members are determined by the Minister. (section 14).
Appeals against refusals by SIDO to register small-scale enterprises are
to be made to the Minister. (section 18). The Minister may approve and
grant applications for incentives by registered small-scale enterprises.
(section 19), If a small-scale enterprise is convicted of any offence
wnder any written law, it is the Minister who may cancel its registration
and withdraw its incentives (section 20).




It is the Minister who may restore registration or incentives when
satisfied that the circumstances vhich led to their cancellation or
withdrawal no longer apply (section 21). SIDO itself may register
approved village enterprises, but subject to any specific or general
directions of the Minister (section 22). The Minister may grant a
registered village enterprise any of the incentives under the Small
Industries Development Act or the Investment Act. (section 23).
SIDO has to maintain separate reqgisters of registered small scale
enterprises and registered village enterprises, containing such
information as the Minister requires, at such places as the Minister
prescribes, and open to public inspection on conditions set by the
Minister (section 26). Finally, section 29 provides that:

*"The Minister may, by statutory instrument, make regulations
prescribing all matters which by this Act are required to be prescribed,
or which are necessary or expedient for the proper carrying out of the
provisions of (the) Act”.

c) Function as quasi-autonamwous governmental institution

Thus, the Small Industries Development Act clearly recognises the
pivotal role of the Ministry of Commerce and Industry in small-scale
industrial development. SIDD is a quasi-autonomous govermental body
established, as are most such bodies, to function in ways which are
mt\sualinaGovenmtchpartmt. It may be campared with the
public corporation in the United Kingdom, of which it has been said:

"henever Parliament is willing to grant a measure of autonamy,
the public corporation is camonly employed. It has a legal existence
of its own, and can be given statutory functions which operate ocutside
the nommal organisation of the (Govermment). It offers scope for many
kinds of governmental experiment, under which central control, local
control and independence can be blended in any desired proportions.”
(Wade, 1982: 142).

In considering the position of nationalised industries in Britain,
Wade concludes (page 145) that Ministers are in a commanding position
vis-a-vis the management of such industries, by virtue of their power
to appoint and remove members, to give general directions, and, most
importantly, by wielding their financial power. Thus, while the day-to-
day administration of nationalised industry in Britain is supposed to be
the sphere of independent self-management, and broad policy formulation -
an area open to governmental intervention, Wade believes that Goverrment
exercises considerable power in both spheres.




If that is the case with nationalised industry in Britain, then
it is potentially much more the case with SIDO in Zambia, as the Act
itself gives the Minister so meny responsibilities in the administ-a-
tive sphere. The financial centrality of the Minister is reinforced
by the fact that Parliament appropriates funds for the purposes of
SYD0 (section 14) and that these are aliocated in the Minmistry of
Commerce and Industry's budget. Govermment's commanding position in
relation to SIDO is ensured, finally, by the power which the Act vests
in the President to appoint both the SIDO Chairman (section 4), and the
SIDO Director (section 10). It should be noted that, by virtve of
secticn 26 of the Interpretation and General Prowisions Act, CAP 2,
the rower to appoint may be construed as including the power to remove.

d) Respective roles of Chairman and Director

It is also noteworthy that the SIDO Director as defined by section
10 of the Small Industries Development Act is the chief executive officer
ofSIm;nItitisﬂe(haimvtnheaisSImitself,aﬂitissIm
which is charged with fostering and encouraging small-scale industrial
development, including formul sting, coordinating and implementing
national policies and programmes. The Director attends SIDO meetings,
and may address them, but does not have any voting power, and may be
asked to withdraw by the chair. (section 10). The Act provides that
SIDO must meet at least once every six months.

It is therefore very clear that Parliament established SIDO because
it considered that such an organisation would be a more effective dewveloper
of smll-scale industry than a government department; but that Parliament
did nct intend SIDO to operate as an autonomous body. Parliament intended
SIDO to be an executory statutory body, responsible to Parliament itself,
through the Ministry of Commerce and Industry. The appropriate chamnel
of canmmication would be between the Ministry and SIDO itself, and not
between the Ministry and the Director

ii) The District Councils

There is ancther govermmental agency which has a direct interest in
small-scale industrial development: the Ministry of Decentralisation.
This is because this Ministry is responsible for decentralisation under
the ILocal Administration Act, No. 15 of 1980, which establishes district
ocouncils as the key element in the decentralisation exercise.

a) Fole of District Councils in small-scale industrial development

The Act also confers wpon district councils responsibility for
inter alia, administering the econamic affairs of the District; formula-
ting long- and short-term district economic development programes;
erecting, purchasing and maintaining buildings ... where it is in the




public interest, for use for business or professional purposes;
and establishing and maintaining the busiress of mamufacturer,
vlo]saluand:etm.]er (Sdeaﬂetcﬂ:emt,PartI). As

expected.-to be a focus of district plans by the Party and its
Goverrment.. Councils are empowered by the Local Mministration
Act to enter into agreements with Government, other councils, or

any person or authority, to establish and maintain any undertaking,
se:viceorfamhtyvhidnﬁehctmﬂntoestﬂﬂlmor
mintain, They may also establish a joint conmittee or board to
run the undertaking. (section 45). Oouncils are also empowered
to make loans of money to persons or authorities for the erection,
purchase or maintenance of huildings for use for business purposes,
where it is in the public interest. (section 51).

b) PFPinancing of Councils

(section 29), various levies (section 52), the operation of business
enterprises (section 44(1) and the Schedule to the Act, Part I, para.
70), and they may also borrow money (section 35). However, no council
is permitted to borrow money or to receive any grant of money from a
foreign governmment or a foreign organisation. (Section 35(2)).

c) Nature of Financial control by central Government

The Act establishes that the national Govermment will exercise a
significant measure of financial control over councils through two
devices: anmmal estimates and audit. Each council is required to
prepare and adopt anmual estimates of revenue and expenditure for the
approval of Parliament. (section 28 (i)). where a council decides
that it needs additional expenditure for a special purpose, it must
receive Parliamentary approval of its supplementary estimates (section
28(2)). No council is permitted to incur any expenditure which is not
included in its annual estimates (section 28(4)). The Act also estab-
lishes that the Goverrment may make grants or loans directly to couicils
for the purpose of performing their functions. These grants or loans
may be made on such terms and conditions as Government detemmines.
(section 23(i)). Any such grant or loan is to be paid out of moneys
appropriated by Parliament for the purpose, and is to be made available
directly to the council concemed (section 29(2)).




The Act also provides in detail for the conduct of the
financial affairs of councils (and these provisions go hand
in hand with each council's own detailed financial regulations.)
The requlation of borrowing is also provided for in detail.
(sections 35, 36, 37, 38). Under the provisions relating tc
audit, the Anditor-General has the duty, inter alia, of satis-
. fving himself that the moneys spent by a council have been
applied to the purpos:s for which they were appropriated by
Parliament. (section 39). The Auditor-General reports directly
to the President, who is required to lay the report before the
National Assembly. (section 40 (i)). The President may give a
council whateve: directions he thinks are recessary to secure
compliance by the Council with any recommendatins made by toe
Aditor-General. (section 40(2)). As well, there are detailed
provisians relating to disallowing any expenditure made contrary
to law, and recovering the maneys involved (section 41).

d) Punctions of district secretariats

Other aspects of the relationship between district councils
and national Govermment are governed by Part IX of the Act, which
establishes a district secretariat for each district to discharge
all the functions set out in Part IIT of the s~hedule to the Act.
These functions include:

- the coordination of Government functions in the District;

- carrying out the day-to-day administration of the Council;

- preparing anmual reports on the activities of the District;

- preparing anmnual estimates of revenue and expenditure;

- preparing district development plans and programmes;

- consulting provincial organs of the Party and Govermment, or,
where necessary, the appropriate organs of the Party and the
Govermment directly, on any technical matters pertaining to
administration or implementation of any development project or
programme in the district;

- responsibility for the proper administration of the Council so
as to achieve effective decentralisation in the district.
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All these functions are to be carried out by the District
Secretariat in each district, under the general supervision of
made up of whatever offices each council itself designates.
However, the Minister may, by statutory order, prescribe the
functions of each member of a district secretariat.

e) (Objectives of decarl:rahsatlm

The legislation therefore aims to imprcve coordination of the
activities of Government institutions (i.e. Ministries) at the local
(i.e district) level, emphasising the horizontal relationships of
Government institutions at district lewel. Previ-usly, the emphasis
was on vertical relationships, with all Government institutions at
district level tuming directly to their national headquarters. Under
the 1980 Iocal Adminis ration Act, all development activities are to
be initiated and implemented as much as possible at district level,
coordinated by the District 3ecretariat, but with provision for direct
consultation where necessary, with the appropriate organs of the Party
and its Government. As the over-riding objective of the legislation
is to achieve decentralisation and a significant measure of district
autonamy, it would be inimical to that objective to provide legislatively
for the detailed form of council - Govermment relationships. In practice,
o< course, councils remain significantly deperdent on national Government
for financing and other forms of assistance and thus Govermment control
over council policies and operations, while indirect, is nonetheless
important.

f) Relationship between district councils and ministries

The legislation, therefore, does not prevent any district ocouncil
from consulting directly with any Ministry or other institution of
Govermment (it is not, for example, necessary for the Ministry of
Decentralisation to act as a "mediator”). This means that, while it
would be useful for all the Ministries which have a concern in small-
scale industrial development (e.g Finance and National Commission for
Development Planning, Conmerce and Industry, Decentralisation) to work
in cooperation along nommal civil service lines (inter- Miaistry
cammittees, etc), 1t is not essential to any programme organised by say,
a specific district council with Ministry of Commerce and Industry assist-
ance, that they should do so. The Ministry of Commerce and Industry is
able to work directly with councils, especially through the commercial
and industrial secretaries. However, the cooperation of the Minister
of Decentralisation could be important if, for example, the Ministry of
Camercewismdtorequthjmtoaoercisehisstamtozypowersmﬂer
section 83, and, say, prescribe the functions of district commercial and
industrial secretaries to include significant responsibility for small-~
scale industrial development.
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iii) The Development Bank of Zambia (DBZ)

The DBZ is, in both practice and potential, another significant
statutory actor in small-scale industrial development. This is by
virtue of its general mandate under the Act establishing it: to assist
in the econamic development of Zambia (in conformity with priorities
of the Government's natianal development plans); and also by virtue of
the special respmsibility it has been given since the creation of the
DBZ Small Industries Fund, by the Amendment Act of 1982,

a) Role of DevelCpment Bank of Zambia

The OBZ, like SIDO and district councils, is a statutory body,
established by an Act of Parliament, and with its powers, duties and
functions set out in that enabling legislation. Its role is to make
long- and medium-term finance available to any approved recipient,
corporate or unincorporate, for the purposes of economic development.
It may also choose to participate in the enterprise on an equity basis.

b) Relationship of Board with Minister

The DBZ has a Board of Directors which is responsible for the
policy and adninistration of the affairs of the Bank. The Bank must
report annually to Parliament, via the Minister of Finance. The Minister
also appoints five of the nine Board members, including the Managing
Director, who is the chief executive officer. The Minister may also give
directions in writing to the Board, after oconsultations with each
director.

c) May accept grants
The Bank may acquire funds from grants, inter alia, and it may

create special funds - these provisions have enabled the channelling
of donor money via the DBZ to small-scale businesses.

d) Cannot provide short-term finance

However, a major gap in the Bank's lending mandate is that it
cannot provide short-term finance in small amowits. This is a constraint,
as many small-scale entrepreneurs are most in need of small loans for use
as short-term working capital. Even loans for setting up a small-scale
enterprise often need only be very small.
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e) Duty of Board 'L scrutinise all loan applicatians

'me.'.BZBoardmsta;pmveallamhcaumsforﬁnanoe, including
considering each written application, together with the Managing
Director's camments. Thus, by law, the DBZ camnot meet one SIDO
proposal, that it should fund all the projects that SIDO recommends
after carrying out feasibility studies. The DBZ Board has a statutory
duty to oconsider each application separately and in detail, and it
cannot merely accept SIDO's recommendation. This is so even in relation
to disbursements from the DBZ Small Industries Fund, for which only SIDO ~
registered applicants are eligible.

iv) Other statutory bodies: Bank of Zambia and Management Sexrvices
Board (MSB)

™o further statutory bodies rmust be included in a survey of the
legislative structure for assistance to small-scale industry: the Bank
of Zambia, and the Management Services Board. This is because each plays
same role in small-scale industrial development (The Bank through its
credit quarantee scheme, and tie Hoard through its training function),
and each is established, like SIDO or the DBZ, by an enabling statute
vhich defines its role, functions and mode of organisation. Each there-
fore has a responsibility to report publicly on its activities, and to be
subjected to the scrutiny of Parliament. And each has a Minister
responsible for aspects of its policy direction and administration. It is
therefore possiblz to envisage them as part of any structure which might
be established to coordinate all the actors in this arena, just as it is
possible to envisage District Councils (through the Ministry of
Decentralisation, or even directly in the case of, say, participants in
a pilot project), SIDO and DBZ participating in an effort at structural
coordination such as an Inter-Ministerial Cammittee.

v) The Village Industries Service (VIS)

However, it is not so easy to envisage how the other major actor
in small~-scale industrial development, VIS, would fit into such a
coordination structure. Unlike all the other institutions involved in
this area, the VIS is not a statutory body - rather, it is a kind of
non-governmental organisation (NGO). It is not established by an Act of
Parliament, but simply as a registered society with its own constitution.

a) Status as a registered society

This means merely that, like every other society or association
in Zambia, the VIS had to register with the Registrar of Societies
within 28 days of its formation, as provided in the Societies Act, CAP
105. The purpose of this Act is to provide for the better control of
societies by registration, and it is clear fram the provisions of the Act
that its main aim is to prevent the growth of unauthorised associations
of a political nature or which might be prejudicial to peace and good order.
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b) Effect of reyistcation

Once registered, a society cannot change its name, or the provi-
sions of its rules or constitution, or increase or decrease its objects,
or affiliate to an organisation of a political nature outside Zambia,
without giving notice within one month to the Registrar. In addition,
every society must have a registered office and postal address at all
times.

c) Relationship with Minister

Despite the fact that the relevant Minister does not have the kind of
relationchip she/he might have with a statutory body, the Minister
nonetheless may exercise some control over a registered society. She/
he may require a registered society to provide the following information:

- a copy of its constitucion and/or rules
- a list of office bearers

- a copy of its anmual accounts or returns, including a copy of its
duly audited acocounts and any other information the Minister may
require.

Any Ministerial order requiring information is binding on all the
office bearers of a society, as well as on those managing or assisting
in managing the society.

In addition, the Minister may make rules by statutory crder for the
better carrying out of the provisions of the Act, including rules requiring
that acocounts shorild be submitted to the Registrar at particular times,
and rules for rec2iving annual or periodic returns relating to the consti-
tution, objects, membership and management of a society.

The Minister, therefore, while unable to exeicise the degree of
supervision and control provided for in relation to statutory bodies,
is still able to require that important information should be made
available. However, the Act does not provide for any additional element

f public responsibility on the part of a registered society. The Minister

does not, for example, have to report to Parliament. It is this lack of
public accountability which raises a question as to the suitability of
this essentially non-govermmental institution to play such a major role
in small-scale industrial development as envisaged in Govermment policy
statements, and even in the SID Act itself.
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d) Tre VIS Constitution

Sare light may be thrown on this issue by examining the VIS
Constitution, which governs the way in which VIS operates, as well
as establishing its functiaus.

The VIS Constitution establishes its objects as the promotion of
industries and crafts on the basis of small-scale, labour intensive
units in villages in order to maximise employment, generate income-
eammgcpporunuu&sa:ﬁpmmteeducaum,trammgarﬂreseardxto

improve village life.

VIS perhaps gains its praminence in Government plans for small-
scale industrial development fram its special relationship to the
President. His Excellency the President is the patron of VIS, and
empowered under the Constitution to appoint the entire VIS Council,
oconsisting of a National Director and wp to thirty other members.
This council is given the task of determining the policy of VIS, sub-
ject to the patron’s directions. It is supposed to meet twice a year
at least, including holding an anmual general meeting.

The National Director is required to submit the following written
reports to the AGM:

- progress during the relevant period
- independently audited accounts of income and expenditure
- plans for the future, including estimates.

The Constitution provides that the council may appoint such
executive officers, and other staff as it may decide, on whatever
terms and conditions it determines. All staff are to be responsible
to and under the direction and control of the National Director.

The VIS is established as a non-profit organisation. All its
incame is to be expended solely in pursuit of the objects for which
it was created. The Constitution provides that VIS may accept income,
service or equipment from any source, public or private, Zambian or
international, or by way of grants, donations or subsidies.




The National Director is established as the officer responsible
for properly maintaining and supervising the VIS acoounts and acocount-
ing system. Provision is made for the operation of banking accounts
and procedures for authorising payments by cheque. Procedures are also
established for an anmual independent audit. The Constitution says
that the acoounts should be open to inspection, upon reasonable notice,
by the patron, the Council, or any person authorised by them. Of course,
under the law relating to registered societies, the Minister also possesses
powers in relation to access to this, and other information. The Consti-
tution also contains various provisions designed to facilitate VIS's
operations. For example, it confers upon VIS the power to establish, on
its own, or jointly with others, companies or other enterprises for
production, distribution or sale of village output. It also confers a
power to dealwithproperty. VIS is given to power to borrow, but only
to the extent of K5000, unless with the prior written authority of the
Council.

To avend the VIS Constitution requires a resolution of three-quarters
of the membership of the Council, and the Patron's approval.

vi) Comentary

The above review of the existing legislative structure for small-
scale industrial developrent assistance raises a number of issues for
consideration.

First, it is clear that a need exists forsanek.mdofbodyto
ocoordinate the existing institutions involved in small-scale industrial
development. This would strengthen their effectiveness as well as making
Clearer channels of assistance available to donors. Such a mechanism might
takethefonnofanmter—mstenalcamutteemderthedmmanshlpof
say, the Minister of Cammerce and Industry.

Second, there is obviously same confusion regarding the roles and
functions of same of the institutions. It is suggested that, in fact,
the legislation itself provides quite clear guidelines, but that it is
being overlooked or given an incorrect emphasis by some institutions.
For example, it is clear that it was Parliament's intention that the IBZ
and the commercial banks through the BOZ credit guarantee scheme would
prov:.de loan finance to small-scale enterprises, while SIDO provided other
services, including assistance with the preparation of loan requests. The
legislation does not envisage SIDO as a disburser of loans. It is necessary,
therefore, for there to be same evaluation of the financing provision made
so far, to determine if it is adequate, particularly in the area of short-
term lending of small sums. That this is a crucial area is borne out by
ggs)fnﬂmgsofanIASSurveyofsnall-scalemdustrymmsaka (Turner,
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Of the 156 entrepreneurs interviewed, none had set up their business
using a loan fram a bank or any other kind of formal financial institu-
tion. This research was done prior to the creation of the credit
guarantee scheme, but it reinforces the need for assistance schemes for
small-scale industry which will overcome the formidable problems of
small-scale entrepreneurs in dealing with banks. The same research also
revealed that eighty-four per cent of those interviewed used less than
K500 to set up their business; in fact just over half set up their business
with less than K50 "working capital”, usually in the form of savings from
formal employment, often as an artisan. Top priority for entrepreneurs
setting up a business was the purchase of tools and other equipment, and
of raw materials., Very low priority was accorded to obtaining some kind
of premises for carrying on the business. Only one respondent had received
a loan from a goverrment institution since setting up the business. None
had ever received a loan from a bank to assist in the rumming of their
business, although six had approached a bank for such a loan. All six
hadbeentlmneddam Three said that the reason for the refusal had
been that they had no security to offer the bank, one had found the bank
officers uncooperative; and the other two did not know why their applica-
tions had been refused. Again, these data point to the need for a flexible,
readily-avai , sbhort-term small loans fund, and to the need for advisory
and mediation services to assist small-scale entrepreneurs to assess their
needs, decide on the appropriate institution to direct their request to,
and then to actually assist them in the actual applications and provision
of the necessary supporting documentation.

This review of existing structural arrangements also highlights the
fact that, if any of the institutions engaged in small-scale industrial
assistance are not functioning particularly effectively, or in accordance
with current Government plans and priorities, a fonmidable array of
Ministerial powers already exists in the legislation and the practice of
govermment to enable Ministers to tighten their control of institutions
. within their portfolio, to guide them towards more effective action, and
to require better accountability for their programmes.

The review also highlights the potential role of district councils
as prime movers in small-scale industrial development, and points to
the need for a coordinated programme to raise awareness among district
councils themselves of this potential role, and to devise policies and
programmes for implementing effective small-scale industrial development
by district councils,




There is also a need for serious consideration to be given to
the issue of the status of the VIS - whether its current status as
a non—govermrental organisation gives it valuable capacities and ways
of operating which are worth preserving? or whether, as a major actor
in small-scale industrial development, with significant Goverrment
support, it cught to be made more publicly accountable, and placed on
a statutory basis, as are all the other small-scale industrial dewvelop-

Finally, if the Ministry of Commerce is to occupy a pivotal posi-
tion in small-scale industrial development, it is clear that it could
greatly enhance its standing among small-scale entreprencurs themselves
by implementing procedures and/or establishing a mechanism to facilitate

1. approval for applications for incentives by registered small-scale
enterprises, and
2. granting of incentives to registered village enterprises.

Both these powers rest with the Minister under the SID Act, but
without some form of technical assistance, it is doubtful that the
Minister will be able to act expeditiously.




PART III: REGULATION OF SMALL-SCALE INDUSTRY

i) Prerequisites for access to incentives: licensing and
registration

For a small-scale enterprise to gain access to the incentives
offered under the small-scale industrial development legislation (see
Part I), and to operate within the bounds of legality, certain require-
ments must be met.

a) Registration of business name

If a small-scale enterprise interds to carry on business under a
business name which does not consist of the true surnames of each of the
individual partners, plus their christian names or initials if desired,
then that enterprise must be registered under the Registration of Business
Names Act, CAP 687 (No. 23 of 1931). The Registrar of Business Names must
be furnished with particulars of the business name, the nature of the busi-
ness, and the principal place of the business, using standard application
forms

b) Trades licensing

A small-scale enterprise must obtain a trades licence, if it is to
operate legally and became eligible for registration with SIDO and, thus,
ga:n access to the incentives offered under the SID Act. (section 18).
The Trades Licensing Act CAP 707 (No. 41 of 1968) provides that no person
shall sell goods by way of business unless she/he is the holder of a
hcencelssuedmﬂertheAct,amimaccordancemththetemofs@a
licerce.

1. Grounds for refusal to issue licence

The Act sets out certain general principles relating to the issue
of licences. A licensing authority has a discretion to refuse to issue
a licence if it is satisfied that the applicant is under the apparent age
of 21; or that the issue of such a licence is likely to cause nuisance or
annoyance to people occupying premises or residing in the neighbourhood of
the business premises; or that the business premises do not conform to the
requirements of the law; or that the issue of a licence would conflict with
any approved or pro 'sed town planning scheme or zoning area; or that the
issue of such a licence would operate against the public interest. The
licensing authority may issue a licence subject to such temms and conditions
as it deems fit.
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2. Types of licence available

Various types of licence, attracting various levels of fees for
their issue, are available under the Trades Licensing Act. A trading
‘retail' licence authorises the licensee to carry on business as a
retailer, at specified premises, of certain specified goods or classes
og goods. A stall licence authorises a person to sell specified goods
from a stall in a specified market. A hawker's licence is for those
itinerant traders with no fixed place of business who go about from
place to place selling goods which tuey carry with them in any wehicle
other than a tricycle, a bicycle or a handcart. (No hawker may sell
goods within half a mile of any licensec store or stall, or from any
shop, booth, tent or stall, under the Hawker's Licences Regulations,
Government Notice No. 104 of 1958). A pedlar's licence is for those
who operate as a hawker does, but who do use a tricycle, bicycle or
handeart, or carry their goods on their person. There is also a trading
(wholesale) licence, and a cammercial traveller's licence. A commercial
traveller is defined as a person who travels from place to place within
Zambia for the purpose of soliciting or receiving orders for the supply
of goods, provided that any person who merely solicits or receives orders
on behalf of a licensed wholesaler is not deemed to be a commercial
traveller as long as he works only within 15 miles of the wholesaler's
premises. A manufacturer’'s licence is issued to businesses turning
raw materials into finished goods.

A licence is renewable annually. The licensing authority is the
appropriate local authority and each licensing authority must maintain
a register of licences available for public inspection.

3. Village enterprises exempt

Tillage enterprises, as distinguished fram small-scale enterprises,
are exempt fram the provisions of the Trades Licensing Act under the SID
Act but only if they are registered with SIDO as an approved village
enterprise. (section 22).

4, Need to satisfy public health and factories legislation

District Councils, carrying out their functions as licensing
authorities, have made the duties imposed on them by the Public Health
Act, CAP 535 (No. 12 of 1930) and the Factories Act, CAP 514 (No. 2 of
1966) into an integral part of the licensing system. As noted above,
they may refuse a licerxe lfthebusmessdoesmtconformtothereqmre-
ments of the 1aw.
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The Public Health Actrmakes it a duty for every local authority
to take all lawful, necessary, reasonable and practicable measures to
prevent the occurrence or deal with the outbreak or prevalence of any
infectious, cammmicable or preventable disease, and to safequard and
pramote public health., Iocal authorities consequently have responsibi-
lity for the construction of buildings in their areas and detailed plans
are required by them and detailed conditions are set out in the Act for
carrying out all construction activities. Under the Act, any factory or
trade premises not kept clean and free of offensive smells or not ventila-
ted properly or over-crowded or badly lit comstitutes a nuisance. Under
subsidiary legislation, the Public Health (Drainage and latrine) Requla-
tions, Govermment Notice No. 1 of 1932, a local authority may require
mmofdramageorlatnnefamhusbyﬁ:eomerofa
building. And under the Public Health (Control of Habitation in Factories,
Workshops and Trade Premises) Regulations, Government Notice No. 275 of
1952, no person is to use any such premises for residential or sleeping
purposes, except with written permission from the local authority.

The Factories Act applies to any premises in which people are employed
in manual labour in any process for or incidental to the mamufacture, assembly,
alteration, repair, ornamentation, finishing, cleaning, washing, breaking up
or demolition, or the adaptation for sale of any article for trade or purposes
of gain. Premises are not excluded from the definition of a factory by
reason only that they are open-air premises. A register of factories is to
be maintained by the Canmissioner and any person occupying a factory is
supposed to register it. The Act includes detailed provisions relating to
Cleanliness, overcrowding, ventilation, lighting, sanitary conveniences and
safety (especially relating to machinery, dangerous substances and fire pre-
cautions). There are also welfare provisions relating to the supply of drink-
ing water, washing facilities, facilities for sitting and first aid. Specific
provisions relate to the lifting of excessive weights and the notification of
accidents. No building is to be erected or converted for use as a factory
and no extensions are to be made to existing factories except in accordance
with plan drawings approved by the Cammissioner.

There is also subsidiary legislation, including the Factories
(Electricity) Regulations, Statutory Instrument No. 254 of 1967, which
provides specific safety standards for any undertaking where electrical
energy is used; and the First Aid Boxes Regulations, Satututory Instrument
No. 251 of 1967, which sets out in detail the required contents of first
aid boxes. (For example, factories with under ten employees are required
tohaveonhandl41tens,mch\dmgamhaerbandageortmxmquet safety
pins and at least 12 assorted wound dressings.)
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c) Need to apply for certificate of incentives

A small-scale or village enterprise registered with SIDO becomes
eligible for the incentives offered under the Investment Act. In order
to obtain them it must apply to the Investment Cammittee for a certificate
of incentives. The Investment Act specifically provides (section 25 (2))
that simpler fornms or procedures of application than tiose used by large
or foreign enterprises may be prescribed for the benefit of small-scale

or village enterprises.
d) Summaxry of procedures
To operate legally and cbtain access to current incentives for

small-scale industrial development, a small-scale or village enterprise
mst:

i) register its business name, if it has one

ii) obtain a trades licence, if it is a small-scale anterprise (and
thereby satisfy the requirements of the public health and factories
legislation)

iii) register with SIDO
iv) obtain a certificate of incentives under the Investment Act.

It should be noted that this does, in fact, amount to procedural
improvement, as prior to the Investment Act, productive small-scale and
village enterprises were required by law to also obtain a manufacturing
licence fram the Ministry of Commerce and Industry. They are no longer
required to do this by virtue of section 2(c) of the Investment Act which
provides that:

"Nothing in this Act shall apply to

(c) a small-scale enterprise or village enterprise registered under the
prov:.slmsoftheSmllIndustnesDe\elopterrtAct, 1981, except as
specifically provided ...".

Part VI of the Act, which deals with the registration of manufacturers,
doesmtnakeanyspeclﬂcpms:l.on for small-scale or village enter-
prises.




e  Commentary

The present licensing and registration procedure is nonetheless
quite camplex and requires considerable facility with bureaucratic
procedures to camplete successfully. Some small-scale enterprises may
be able to deal satisfactorily with the requirements. But Small Enter-
prises Pramotions Limited's experience, even with enterprises sufficiently
developed to meet SEP's equity participation requirements, has been that
obtaining all the necessary licences and registrations is complicated and
time-consuming. They therefore take it upon themselves to ensure that all
the requirements are met. "Hearecertam,fheysay,'ﬁnatqmd:mgso
does not deprive the SSEs of any meaningful experiences.™ (SEP, 1984: 1).

It is certainly clear that village enterprises, whether in the rural
or peri-urban areas, need assistance in completing the licensing and registra-
tion procedures, Of a sample of 156 small informal enterprises in Lusaka,
only 19 (12.2%) had even the most rudimentary office stationery (e.g. pens,
paper, envelopes) on hand at the time of the interview. Eighty seven per
cent of the sample had never written a business letter (Turner, 1985: 15).
Of the 156 interviewees, only 23 (14.7%) had the appropriate licence.
the remainder, 49 (31.4%) believed that they did not need a licence to
operate their business; 15 (9.6%) said they were able to operate easily
without a licence; 11 (7.1%) believed that the licence fees were too high;
9 (5.8%) said that the process of getting a licence was too camplicated;4
had registered with institutions such as SIDO or VIS and did not believe
that any other kind of licence was necessary; and the remainder did not know
or would not say why their business was unlicensed. (Turner, 1985: 16).

This would seem to indicate a need for at least an advisory service
to assist small-scale enterprises to camplete the licensing and registra-
tion procedures sucessfully; and for a "mediation service" which would
actually carry out the process for village enterprises. The service ocould
also act as an adwocate of the advantages of registration, thus bringing
many more enterprises into the development picture.

It is also clear that there is a need for an effort to continue
streamlining the licensing and registration process, a task bequn in the
Investment Act, with the exerption of registered small-scale and village
enterprises fram the need to obtain a manufacturing licence from the
Ministry. Precise draft legislative proposals to achieve such streamlining
have already been put forward by the Law Development Commission (LDC). (See
IDC, undated: 48-54). The same proposals have also been put before the
Minister, as a result of the Workshop on Legal Constraints for small-scale
enterprises in Zambia, held in Lusaka in September 1984.
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However, apparently no progress has been made in moving towards
legislation. The Law Development Commission proposals, for example,
have yet to be placed before the Commissioners for their considera-
tion, an essential prerequisite before they can be submitted to the
Prime Minister's office whichoriginally requested them. It is there-
fore clear that it is necessary for same assistance to be provided to
prioritise these proposals, perhaps in the form of technical assistance
to the Ministry, which could both facilitate their consideration inter-
nally, and act as an advocate to get action at the Law Development
Commission.

Finally, it is clear that there needs to be same short-temm and
long-term consideration given to the issue of the extent to which the
cuxrrent factories and public health legislation, which form an integral
part of the licensing process, are appropriate or useful in current
Zambian conditions.

In the Lusaka small-scale industry survey, 37.8% of the sample
conducted their business in the open-air, without a shelter or any
kind. 31.4% did own a shelter, but in most cases these were very simple
structures, at their most sophisticated consisting of concrete-block
walls with an asbestos roof. Another sizeable growp (23.1%), mainly
those operating in markets, rented the shelter (stand) from which they
carried on their business. (Turmer, 1985: 7). As we have already seen,
very few of these enterprises were properly licensed. However, these
enterprises currently existing on the margins need to be brought within
the mainstream of small-scale industrial development, if Government policy
objectives are to succeed in practice. It is not enough merely to pramote
new, untried enterprises, while ignoring the opportunity to develop exist-
ing ones wich have already demonstrated a measure of viability, longevity
and creativity. Ways therefore have to be devised of bringing these exist-
ing enterprises within the ambit of legality, access to incentives, and
development, thereby enhancing their income - and employment - generation
potential. Already, theacmpt:.onofullageenterpns&sfranthetrades
licensing legislation has "eaten away” at the blanket application of the
law and opened up development opportunities for these businesses. However,
it would be better if this issue were considered comprehensively, in all
its ramifications, and not piecemeal, by way of exemptions, perhaps not on
very clear grownds, for more and different classes of industry. As a short-
term measure, the licensing authorities could be brought together in a series
of dual-purpose workshops. These could educate and train them in Government's
policy priorities towards small-scale industry, and discuss and formulate
appropriate approaches for the annual licensing exercise; and also draw ideas -
from those directly involved in the field on which the longer-term process
of revising and updating this legislation (both Acts are colonial legacies)
could be based.
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Technical assistance for the training and discussion workshops,
and inputs to facilitate them, would be appropriate. For the
longer-term project, assistance could take the form of technical
expertise from similar legal jurisdictions, to work with nationals
in a major law revision exercise, perhaps based in the Law Develop-
ment Cormission.

ii) LOCATION OF THE BUSINESS

an effect on the location and legality of smll-scale business
opexations.

a) Town and country planning legislation

The Town and Country Plamning Act, CAP 475 (No. 232 of 1961)
appoints the Northern, Southern and Eastern Province planning autho-
riti&sbocoverﬂnseareas,axﬂa;pointslomla:ﬂnritiaasplan—
ning authorities in the City of Lusaka, City of Kitwe, City of Ndola
and the Municipalities of Chingola, Kabwe, Livingston, Luanshya and
Mufulira. The plamning authorities may be required to prepare develop-
ment plans for their areas, designating certain areas for specific
purposes, such as residential and industrial. The objectives of such
adevelcgraxtplanaresumansedmtheSeccndeleduletothepct

develogtextandreglmalplanshallhaveforltsganralp\npose

ofderlL co-ordinated, harmonious and ive development of the
area to which it relates in order most ectively to health,
safety, order, amenity, convenience and general [} its

uﬂﬁhtants,aswellasefﬁae:qa:ﬂmmﬂ:epzms of
development and the improvement of commmications.' (emphasis added)
A development plan may define any area that the plamning authority
thinks should be developed or re-developed as a whole - this may be
for the purposes of dealing satisfactorily with bad layout or obsolete
devdmxt,orforpmmmrﬂnrelomumofpopulaumor

All future developments in an area must comply with the zoning
requirements set down in a development plan, once it has been approved.
Prior permission must be gained from the planning authority by anyone
wanting to develop an area. Development is defined as 'the carrying out
of any building, rebuilding, or other works or operations on or under
landortﬁemkmgofanymtenaldlangwmtheuseoflandorhuldugs
with certain listed exceptions’. (emphasis added) A 'material change' 1s
mtdeﬂned,ﬁ:tﬂmeActmd;catesthatxtdo&sux:ludemvmgfmone
catequry of use (e.g. residential) to another (e.g. commercial).
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It is, therefore, under this Act that the sale of goods from homes
can be prevented, as an inappropriate form of activity in a residential
area. It is this Act which embodies the practice of land use zoning as
the appropriate objective of urban planning in Zambia. Small-scale
manmufacturing activity of any kind, for example, is not permissible in a
residential area.

b) legislation for high-density residential areas

As much current informal sector small-scale manufacturing takes
place in high-density housing areas, the Housing (Statutory and Improve-
ment Areas) Act, CAP 441 (No. 30 of 1974), which provides for the control
and improvement of housing in areas designated by the Minister as statu-
tory housing or improvement areas (which mumerous high-density areas now
are) is also of importance.

the Act applies has to be in accordance with specifications approved by
the National Housing Authority, or by the Council in whose jurisdiction
the land is situated. In improvement areas the Council may, with the
Minister's approval, make charges for services and levy rates. Part of
this service charge is for water, usually provided at taps shared by a
munber of houses. Under the Act the Council is entitled where one or more
of the occuypants is in default or arrears on their water charges for at
least three months to discontimue the water supply to the part of the

improvement area in which the building of the occupant is situated.

An occupant may also, under the Act, occupy premises as a residence
for himself and his 'immediate' family only, and use his best endeavours
to expel any trespasser, and not take in any other occupant without the
consent of the Council.

The Act also provides that occupants must ensure that no damage is
caused to premises which must be kept clean and clear of litter and in a
‘contimous state of good repair’.

In both statutory housing and improvement areas land cannot be trans-
ferred, transmitted, mortgaged, charged or otherwise dealt with except in
acoordance with the provisions of the Act. It is possible for the Council
which has jurisdiction over an area to issue a Council certificate of tixle,
where land is transferred in the prescribed manner, and in a prescribed fee
is paid. In improvement areas, the Council may issue an occupancy licence
in respect of a piece of land, so long as no more than one occupancy licence
is issued to any one person. Unless a person holds such an occupancy licence,
they may not build, use, let, sell, create lien or security or in any way
deal with any dwelling or building erected on any piece of land. An
occupancy licence is valid for not more than 30 years. Every occupancy
licence has to be registered in the prescribed manner: its hoider has such
rights and obligations in respect of the piece of land and licencor may,
with three months' notice, rewoke an occupancy licence on the grounds that
the licenseehas committed a breach of or has failed to comply with any of
the conditions of the licence, or that the licencee has refused to pay the
prescribed fee.
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The provisions of this Act, in the current context of small-scale
industrial development, contribute to the insecurity of small-scale
manufacturers. The fragility of their conditions of land tenure serves
to discourage any sense of permmanence, or interest in investment in the
enterprise, or in the improvement or expansion of the manufacturing
premises.

c) Powers of district councils

The Iocal Administration Act, No. 15 of 1980, inter alia, defines
the functions of local authorities, in schedule 1 to the Act, which
covers four pages of small print. These functions include: to prohibit
and control the development and use of land and buildings and the erect-
ion of buildings in the interests of public health, public safety, and
the proper and orderly development cf the area of the Council; to control
the demolition and removal of buildings and to require the alteration,
demolition and removal of buildings which do not conform to plans and
specifications in respect thereof approved by the Council, or are a
danger to public health or safety; and to prohibit and control the carry-
ing on of offensive, unhealthy and dangerous trades.

d) Marketing laws

The legality of the location of a small-scale enterprise is also
affected by legislation regulating the selling of goods.

The Markets Act, CAP 473 (No. 21 of 1937), provides for the establish-
ment and regulation of markets, by the Minister or a local authority (now
the relevant District Council), and under the control of the latter - which
is empowered to make by-laws regulating their management and use.

The Local Authority Market tions, Statutory Instruments No.
215 of 19 o R islation passed under the
Markets Act, establish the 'goods’ which it is permissible to sell in a
market: they are those defined in the parent Act as foodstuffs, livestock
and other agricultural and natural products, the growth and produce of
Zambia, or articles of handicraft made or sold by or on behalf of the same
person (not being a body corporate or partnership) of which not less than
75 per centum in content or value of the materials used shall have been
grown or produced in Zambia.

Clearly, there is already some confusion about how this definition
of 'goods' that may be sold in a market should be applied in practice.
Otherwise, it is difficult to see how, for example, welders, tailers using
synthetic materials, watch or radio repairers, or small grocery retailers,
could be found in any market at all,

The Regulations also establish that no person may sell any goods as
defined in the Markets Act in any public place within a two-mile radius
of any market, unless they have a trad: licence.
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Other kinds of goods, wares or merchanise (i.e those falling
ocutside the Markets Act definition of goods, but inside the Trades
Licensing Act definition) may not be sold anywhere, by way of busi-
ness, without the seller being in possession of the appropriate trade
licence. And under the Hawker's Licences Requlations, Govermment Notice
No. 104 of 1958, no hawker may sell goods within half a mile of any
licenced store or stall.

All this, however, is camplex and confusing, difficult for the
police, public and sellers alike to interpret and apply. For example,
while the Small Industries Development Act exempts 'village enterprises'’
from the operation of the Trades Licensing Act, it does NOT exempt them
from the Markets Act and its subsidiary legislation. This would mean that
any registered village enterprise in a ‘semi-urban area', while eligible
for development incentives, would be constrained insofar as actually selling
its products was concemed, if they fell within the Markets Act definition
of "goods.” Instead of being ‘exempt’ from the Trades Licensing Act, such
a small industry operator would, in fact, require a licence to sell his/her
goods within a two-mile radius of a market.

e) chmengaﬁx

The legality of the location of a small business is important because
many existing enterprises are illegal, and therefore outside the ambit of
development measures, because they contravene the law. There is a need to
devise ways of both maintaining civic standards and generating small-scale
industrial growth. The Law Development Cammission has proposed (LDC,
undated: 44-45) that productive informal sector activities which are not
harmful , unhealthy or dangerous should be permitted in residential areas,
for example. It is suggested that the workshops proposed in relation to
(1) above would also be appropriate fora for the discussion of this issue.
Practical and agreed policies for immediate application could be arrived
at relating to appropriate standards, the demolition or alteration of
structures, and appropriate land use zoning practices. These discussions
could feed into the longer-term project for more comprehensive law reform
proposed at (i) above, which could be expanded to include the town plamning,
housing and local authority legislation. The Markets Act would need to be
included in the exercise to streamline licensing and registration procedures
proposed at (i) above.

In addition, it is suggested that inputs to facilitate policy dialogue
on the question of the location and form of future small-scale industrial
development could be provided. This dialcgue could take place at a national
workshop to discuss the industrial estate concept, private industrial .
estate initiatives, and the existing locations of small-scale enterprise.
The objective would be to devise a national policy, for implementation by
all the institutions and agencies concerned with small-scale industrial
development, and which would take account of the differing needs of rural
and urban enterprises, small-scale and village enterprises, and different
industries. (e.g. the needs of cobblers are very different from those of
welders) .




It would be essential that this policy discussion and fonmlation
forum included significant participation by district councils and
ZESQD (the Zambia Electricity Supply Corporation). The Lusaka small-
scale industry survey revealed that 141 of those interviewed (90.4%)
used only manual tools. Yet 50 of that 141 knew how to use same
electrical equipment. And 22 of that 50 said that they did not use
electrically operated tools because they had no electricity supply.

Eighty-seven of the 156 interviewees said that water was required
in their production process. But of that 87, 48 had no water supply
of their own. They had to carry their water from either a commmal
tap (41), a camunal borehole (4), or a stream or similar "informal"”
source of supply (3). (Tumer, 1985:7) One argument advanced in:
favour of the industrial estates concept is that it will assist small-
scale industrial development by giving enterprises easy access to water
and electricity. But unless an industrial estate provided water to
each enterprise, it would not represent a significant advance over exist-
ing conditions - and there are indications that same of the "industrial
&stats"prondedbySEP,VISorSImhave/wlllhaveonlyacammal
water supply. And this supply will be paid for on a commmal basis,
with no reqard to differences in consumption (e.g batik-making requires
enourmous quantities of water, as does jewellery production - but tailor-
ing needs almost none at all).

It may also emerge, if ZESQO is involved in such discussions, that
it has plans to electrify various areas, which would mean that electri-
city supply would come directly to some existing enterprises. This might
be a more cost-effective way of providing this service than relocating
such businesses in an "industrial estate"” somewhere else, particularly
as the consequent benefits to entire cormmities would be enormous.

It might even prmve more cost-effective to integrate ZESCO
(electricity supply) and district councils (water supply) into this
whole aspect of small-scale industrial development, channelling donor
inputs to them rather than to industrial estate development projects.




iii) ORGANISATION OF THE BUSINESS

There are four modes of organisation open to a small-scale
enterprise under existing legislation:

- sole pmpnetorshlp

~ partnership )

- campany formation

- ocooperative society formation

a) Sole proprietorship
Sole proprietors do not have to fulfill any special legal

requirement, except for the registration of their business name,
in certain circumstances.

b) Parmershig

The Partnership Act of 1890 provides for the formation of a
partnership, which is defined as an association of persons carrying
on a business in common with a view to making a profit. This fomm
of association can be oral or in writing arnd, sometimes, it can be
implied from conduct. Any partnership, nevertheless, is subject to
certain uniform rules which have been laid down in the Partnership
Act. BAn exawple of these rules is that every partner is entitled to
take part in the management of the partnership affairs unless the

partnershlpagreemntpmdesothemse Aparlmerstup:.sanmuncor-
porated association which does not enjoy the benefits of incorporation.

c) Company formation

The Campanies Act, CAP 686, provides that any two or more
persons may form a company for any lawful purpose; and any campany
so formed enjoys all the benefits of incorporation including limited
liability, perpetual succession and power to own property. A company
must be formed in a particular way by taking formal steps such as
filing certain documents with the Registrar of Companies. The Act,
however, does not give the Registrar any discretion over incorporation
of companies once the provisions of the Act in relation to the filing
of the memorandum of association, filling in of specified forms, and
payment of stamp duty have been complied with. The Registrar may only
refuse to incorporate a company if it is not formed for a lawful purpose
or if it proposes to be incorporated under a name that is misleading or
undesirable.
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On application to register a company, it is not necessary to
state precisely the situation of the campany's registered office.
Vhatxsreq\nredlssmplytostabethat'ﬂ)eremstemdofﬁce
shall be situated in Zambia.” But on commencement of business or
any time within 14 days of incorporation, a company is reguired to
fumish the Registrar with a residential address at which the company
can be found or contacted. This address is not necessarily that of
the place at which the company carries on business: it could even be
the residential address of one of the shareholders or the registered
office of the lawyer who promoted the company. The significance of
this for small industries, most of which are not operated at fixed
business premises, is that they can easily fit within the requirements
of the Companies Act.

The Companies Act does not place any restrictions on the minimum
capital, or other conditions, which must be met by a private company
before it begins business. A private campany can therefore begin with
very little capital, which would be the case with most small-scale and
all village enterprises.

Company formation has well-known benefits such as limiting liabi-
ty, making access to credit easier, and lessening tax liabilities.

d) COooperative society formation -

The Co-operative Societies Act provides yet another mode of
organisation for small industries. This Act provides for the formation
of a co-operative society which, like a company, is a corporate body
and enjoys all the attributes of incorporation. It is formed in a
particular way by taking certain formal steps. A co-operative society
is defined as an organisation which has as its primary object the
pramwtion of the economic interests of its members in accordance with
cooperative principles. Additional objects, such as cultural objectives
or the general welfare of the members may, however, also be pursued.
The Act requires that at least ten persons (or two cooperative societies)
may form a co-operative society. The Act also imposes a duty on the
Minister and the Registrar of Co-operative Societies to assist
co-operators in termms of finance and co-operative education.

A co-operative society is much easier and cheaper to form than a
corpany, especially with the assistance of the Registrat of Co-operative
Societies. A co~operative society also allows for the participation of
more people since one of the principles of co~operation is open and
voluntary membership.

To this end, no one person can own more than one-fifth of the
share capital of a co-operative society. A private campany, on the
other hand, restricts membership through the prohibdi tion of share offers
to the general public. The Minister can also guarantee loans secured
by co-operative societies from commercial banks.




The above factors make a co-operative society an attractive form
of association for running small industries. Nontheless, this fom
of business organisation cannot facilitate same kinds of cooperatives,
especially those requiring skills not necessarily possessed by many
people, namely, manufacturing skills. This problem could be ovarcome
if the Co~operative Societies Act allowed less than ten persons to
form a co-operative society.

e) Hire purchase legislation
There is one other piece of existing legislation which could be

construed as aiming to assist in the operation, although not the
foundation, of a business enterprise.

The Hire Purchase Act, No. 16 of 1969, regqulates hire purchase
agreements and certain instalment sales. Generally, it does rot apply
toagreatentsmﬁermldiﬂlepxrmasepnceemeedsmooo This is
a detailed and conventional piece of legislation which includes no
provision for the recovery of goods (in case of default on payment)
except through court action. Perhaps for that reason, combined with
its onerous written requirements, it has not been popular, although
the recovery of debts is one of the major problems faced by small-scale
manufacturers in Zambia and one might have expected them to welcome an
opportunity to reqularise their financial transactions with their
customers.

f) Commentary

There is, therefore, an adequate range of existing modes of
organisation for small-scale industries.

The fact that small industries can be operated in four different
ways raises the question as to what can be achieved by each of these
four ways. Campanies and partnerships, for instance, have been
denounced as instruments for capitalism, while cooperative societies
have been described as associations for the poor, and sole proprietor-
ship as a symbol for self-reliance. It can therefore be contended
that whatever the Governmment wishes to achieve through the develop~
ment of small industries will largely be influenced by the mode of
organisation chosen for any particular small industry. Since no
particular mode has been prescribed, it cammot be discounted that small
manufacturing industry development in current conditions may achieve
the opposite of declared government policy objectives - capitalist,
profit-oriented expansion, rather than co-operative, employment-~
generating econamic growth.




It is suggested that it is necessary, therefoce, for a policy
dialogue to be instituted at nationallewvel on this issue, involving
at least the Ministry of Finance and National Commission for Dewvelop~
ment Plamning, the Ministry of Commerce and Industry, the Department
of Cooperatives, the various other institutions involved in small-scale
mdustnal development (SEP, SIDO, VIS) and the Ministry of Legal

An advisory and mediation service could be provided to small-
scale and village enterpirses, to advise and assist them in forming
the nmost advantageous type of business for their numbers and the
activity they are engaged in. This could be provided via an extension
service located in the Ministry, or via institutions such as SIDO and
vis.

The need for such a service is emphasised by the experience of

SEP who report (SEP, 1984:2) that the iegal profession renders exor-
bitant charges for company formation. In 1984, costs had been as high
as K1000 for drawing up the memorandum and articles of association, and
registering the campany. SEP argue that "it is pot ceally the law which
imposes such heavy costs but its administration". Technical assistance
in the form of an extension team of legally-trained nmationals could over-
ocome this problem currently faced by small-scale industry.

The requisite change in the Cooperative Societi. ., Act could be
promoted, m.ththeMunstxyofcrunerceandIndustrytaluﬂganadvocacy
role, so that producer cooperatives could be given more emphasis, and
the numbers in a manufacturing cooperative permitted to be less than ten.

Finally, the Law Development Cammission could be assigned the specific
task of overhauling the hire purchase legislation, to make it, inter alia,
a vehicle for assisting small scale entrepreneurs with the formidable task
of regulating sales on credit. It has been suggested (Rebeling; 1987: 8l)
that the Minister should exempt small-scale entevprises from Part III of
the Act, which he calls "very unfavourable" to them. This part covers
financial provisions relating to agreements and provides, inter al:.a,
that:

25% of the purchase price will be the initial payment
made, and that the period for payment is 18 months.

Unfortunately, by virtue of section 28 of the Act, it will not be possible
for the Minister to merely exempt small-scale industry. That section
provides that:

"The Minister may, by statutory notice, order that any

agreement ... entered into by any body corporate estab-
lished directly by a law of Zambia ... shall be exempted
from any of the provisions of this Act.”

1his does not provide, therefore, for blanket exemptions, and it would be
necessary to work out some other formula.
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iv) EMPLOYEE PROTECTION

There are a mmber of enactments relating to wages and conditions
for amployees. As well, many of the provisions of the Public Health
Act and the Factories Act are designed to protect and promote the well-
being of employees. (noted above, section (i), Licensing and Registra-
tion).

a) Regulation of conditions of employment

The Bwployment Act, CAP 512 (No. 57 of 1965), provides, inter alia,
for the general requlation of contracts of service. No person under 14
may be employed, and for those aged 14-16 any contract of service is
deemed to be a daily one. The Act establishes minimum paid holiday
allowances, requirements about the provision of housing and rent allow-
ances, medical attenticn to employees, the need for an adeguate water
supply at the place of work and various detailed requirements relating
to wages.

The Minimm Wages and Conditions of Employment Act, No. 25 of 1982,
empowers the Minister, if he is of the opinion that no adequate provision
exists for the effective regulation of minimur wages or conditions for
any group of workers, to prescribe minimum wages and conditions by statu-
tory order. Employers whose workers are the subject of such an order
are required by the Act to maintain records of wages, allowances and
benefits paid to workers. The Act also empowers the Labour Cammissioner
to secure observance of any order made under the Act.

The Employment of Women, Young Persons and Children Act, CAP 505
(No. 10 of 1933), applies to all children under 14, all young people
between the ages of 14 and 18, and all females. No child may be employed
in any industrial undertaking except one in which only members of the
same family are employed. An 'Industrial undertaking' includes all
industries in which articles are manufactured, altered, cleaned, repaired,
ormamented, finished, adapted for sale, broken up or demolished. It does
not, however, include agricultural or commercial undertakings. Nor is any
young person under 16 to be employed in an industrial undertaking, except
one in which only members of the same family are employed, unless the
young person is either employed under a contract of apprenticeship entered
into under the Apprenticeship Act or in possession of a certificate signed
by a Labour Officer authorising such employment. There is a general
prohibition on night work for women.
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b) Regulation of apprenticeshi

'meApprentlcestupAct,('APsu (No. 36 of 1964), regqulates the
employment of apprentices in designated trades including bricklaying,
carpentry, masonry, motor wehicle mechanics, panel beatirg, radio
mechanics or servicing, sheet metal working, welding and woodworking
(machinists). No minor (i.e. person under 21) may be employed in any
of these trades for more than six months, except as an apprentice,
unless the Controller gives permission. The minimmm age for becaming an
apprentice is 15. The required period of apprenticeship is five years,
although a one-year remission may be earned if a test taken in the
fourth year is passed. All contracts of apprenticeship must be ‘
registered. No apprenticeship contract is binding unless it has
been campleted in the prescribed written form, signed by the employer
and the apprentice (or his/her guardian in the case of a minor) and
registered by the Controller. The Act also includes powers enabling
the transfer of apprenticeship contracts, the suspension of apprentice-
ships, and their recission. The first schedule to the enticeshi
(Contract) Requlatioms, Statutory; Instrument 311 of 1965,
mnmedwmtlmalquahﬁcatlaxsforappm Examples are: a
bricklayer's apprentice mist have passed Grade 7 with an average rating
of C; so must an apprentice to a panel beater, welder or carpenter. An
apprentice motor vehicle mechanic or a radio mechanic must have passed
Form II, with four passes including English and mathematics.

Under the Apprenticeship Regulations, Statutory ILiastrument No. 288
of 1965, employers are required to keep camprehensive records on their
apprentices, including making quarterly reports to the Controller on the
work performed, and the manner in which it has been done.

The employer is required to provide for his apprentices 'suitable
and sufficient' training in every aspect of the requisite trade. At
specified intervals an inspector assesses the practical progress of
every apprentice. There are also various provisions relating to minimum
wages, leave entitlements, maximum hours of work and supplementary
educational courses.

c) Welfare provision

Finally, there is the welfare provision of the Zambia National
Provident Fund Act, CAP 513 (No. 1 of 1966) providing for the administra-
tion of such a Fund, and the payment of contribu ions into and benefits
out of the Fund. All employees of 18 or over and all apprentices are
eligible. Every employer must register under the Act in the prescribed
mannexr, and must notify the Secretary of all his/her employees. The
employer has to pay statutory contributions into the Fund in respect of
each employee, at specified periods., (There is special provision for
casual ewployees.) The employee's share of the statutory contribution
may be deducted from his/her wages by the employer. Benefits are paid
at 45 (to those retired from emcloyment) or at 50. They are also payable
on permanent emigration from Zambia, and to members of the family on death
or disability (mental or physical) which renders a person unemployable.
Monthly returns and contributions are supposed to be made by the employer.
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d)  Commentary

The point raised by these enactments, considered collectively, is
that has been no carprehensive attempt to consider the law relating to
the conditions of employment in Zambia since the very easrly years of
independence. Conseguently, the existing provisions are entirely dire~
cted towards conditions of formal employment and apply to very few
people in Zambia. Mearsmhile, all those employed in the 'informal'
sector, including those in small-scale mamifacturing, receive no prote-
ction at all. (Unless the occasional prosecution or denial of a licence,
resulting in the loss of their job because the enterprise closes, can be
considered 'protection'.) Thus, there is a kind of mfomald:al:.ty'
in conditions of employment, with those in formal employment enjoying
increasingly good provision, and those outside formal employment enjoying
none at all.

From the point of view of formulating policy for the future, this
formidable gap has to be addressed. Perhaps the solution is to devise
new forms of socialist employment, in cooperatives and collectives or
perhaps the solution is to recognise the present duality and, without
in any sense accepting it as unchangeable, to introduce standards more
appropriate to the current scale and level of small-scale manufacturing,
which nonetix:less provide same protection for employees in this sector,
and the beginnings of a more socially-responsible approach by employers.
It has to be remembered that one major aim of encouraging the growth of
small-scale enterprises is to create employment - thus, the law should,
perhaps, seek to strike a balance between providing necessary protection
for amployees, on the one hand, and setting realistic standards for enter-
prises to achieve in current econamic circumstances, on the other. At
present, the operators of many small-scale enterprises are concermed anly
to avoid all contact with 'authority' and the law. They want to remain in
the 'informal' sector, outside the ambit of officialdom. This means that
not only do employees remain unprotected, but there is no expansion of
employment either, as these kinds of businesses are likely to remain very
small, mﬂer-geveltped, and even vestigial.

The forum for national policy dialogue on appropriate forms for the
organisation of small-scale industry, suggested in section (iii) above,
ocould be expanded to include specific discussion of the implication for
amployment generation and employee protection. The Ministry of Labour and
Social Services would also be included, if that were the case, together
with the trade unions, the Industrial Participatory Democracy, and the
employer's organisations.




Growing out of that forum, there could be 2 major law refom
project, directed towards a corprehensive review of legislation
relating to conditions of employment in Zambia. This project could
be based in the Law Development Commission, but with technical assist-
ance seconded both from athersimilar jurisdictions, and fram national
institutions such as other sections of Government and the University
of Zambia. This project would also include special consideration of
the need +0 encourage apprenticeship training in small-scale industry.
The aim would be to devise legislation which would promote expansion }
of apprentice employment and training. |

An IIO/SATEP survey in Lusaka and Kitwe revealed that only 28 per
cent of employment in manufacturing, repair and construction activities
was acoounted for Ly apprentices and umpaid family workers, mostly the
latter. The reason identified for the low utilisation of apprentice
labour in Zambia was the absence of a system to adequately reward the
trainer, while at the same time taking care of the trainee's interests
and needs. In some African countries, notably in West Africa, up to 60
per cent of informal sector employment is acoounted for by apprentices.
. Regular wages are not usually paid and, in West Africa, apprentices
often pay entrance and exit fees. The suggestion for expanding this
form of employment in Zambia put forward by the ITO/SATEP team was for
a public subsidy to the forms of training in the informal sector. It
was pointed out that it was unfair to make the informal sector bear all
the costs of training, especially in view of the heavy susidisation of
formal training.* (It should also be remembered that, under the Small
Industries Development Act, provision is made for the deducticn from
incame tax of expenses incurred in providing training - perhaps this
suggests the beginnings of a possible new approach to the concept of
apprenticeship training, especially as, with positive incentives to
register, many more small-scale enterprises will fall within the ambit
of the incame tax legislation and authorities.)

* This paragraph is based on a paper presented at the ILO/SATEP seminar
on Prospects for Growth and Employment in the Urban Informal Sector in
Zambia, held in Lusaka, November 3~4, 198l: Youth Erployment Prospects
in the Informal Sector - meneedarziscopeforapprenuceshlptralmng
by George Aryee.




v) PROTECTION OF THE PUBLIC

a) The legislation

Agqain, many of the provisions of the Public Health and the
Eacmﬁwtarea:mdatm.ngprodwtq‘mltyamuol
and thereby protecting the general public.

Similarly, the provisions of the Hire Purchase Act are largely
designed to protect the buying public.

In addition, there are two enactments specifically designed to
protect the general public.

The Qontrol of Goods Act, CAP 381 (No. 41 of 1966), enables the
President to provide by requlation for the control of the distributiaon,
disposal, purchase and sale, and the wholesale and retail prices of any

or umanufactured camodity and for the control of imports
into and exports from Zambia. Subsidiary legislation passed under this
Act includes various price control statutory instruments, especially
relating to foodstuffs, clothing and footwear, household items, and
furniture. There is also the Control of Goods (Display of Prices) Order,
Statutory Instrument No. 239 of 1967, which requires any retail dealer
of, say, clothing, footwear, or household articles to display t'eir prices
clearly in the prescribed manner. Under the Control of Goods Form of

Imwoices Order, Statutory Instrument No. 237 of 1967, any retailer of

ﬁ’edgoodsmstpmﬂemummelfreqmtedbythepurdxaser
at the time of sale.

The Standardisation of Scap Act, CAP 695 (No. 24 of 1957), is an act
to requlate and control the manufacture of soap. It defines 'soap’' and
sets out a 'schedule' of ingredients for various kinds of soap. Anyone
who contravenes the provisions of the Act is gquilty of an offence. (This
Act is noted for purposes of camprehensiveness, and also because it is
probable that any cooperatives or small-scale entrepreneurs engaged in the
manufacture of soap are cantravenming the provisions of this enactment.)

b)  Commentary

This section reveals only that there is no real consumer protection
legislation relating to the quality of manufactured goods in Zambia. It
would eventually be useful (although probably outside the scope of this
project) to have a report by the lLaw Development Commission on the possible
form that consumer prcetection legislation in Zambia could take. Such legis-
latlmwouldneedtotakemtoaccmmtthepohcyobjecuveofpzum)q
incame and employment generation through small-scale industrial development,
while at the same time ensuring that public health and safety are protected,
and product quality of all manufacturers and retailers (including small-scale
enterprises) enhanced.
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RECOMMENDATIONS

i) Introduction

The recommendations arising fram this review of the law relating
to small-scale industry fall into three broad initial categories:

a) measures which could be implemented immediately, utilising
powers conferred by existing legislation;

b) measures which would require same legislative change, but
only in the formm of a gazetted statutory instrument promil-
gated by a Minister, and not in the form of an amendment to
an existing Act, or the fonmlation of a new Act;

c) measures which would require substantial legal change either
1. to amend existing legislation, or

2. to review an entire area of the law and make prcposals
for comprehensive reform.

The proposed measures, therefore, range from the immediate to the
long-term.

The recommendations address themselves to more than merely removing
legal constraints or impediments to vigorous small-scale industrial
development. They also address the broader issue of improving the exist-
ing legislation which is supposed to facilitate small-scale industrial
develcpment; as well as the issue of improving the coordination and
implementation of the existing legislation, so that it will be a more
effective tool of development.

However, the issue of removing legal constraints on small-scale
industrial development remains an important one, and the recammendations
suggest review and reform of existing laws designed to govern the
operation of businesses, especially manufacturing businesses.

It is possible to contend that reform of detailed regulatory
legislation is umecessary, as existing small-scale enterprises
Clearly manage to operate even with all the detailed laws relating
to health, town planning and conditions of employment still in place.
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However, even if it proved possible to entice much of this
existing small-scale industry!register and therefore enter the
*development fold®, vntlmtanyrefomoftheensungregulatory
legislation, by offering the “carrot” of assistance and incentives,

a problem would still manifest itself as soon as same developmental
objectives were realised and the businesses began to grow and prosper.
Instead of being small, backyard enterprises in hidden locations, they
would became larger enterprises, with employees, in visible public
locations. In fact, the overall objectives of the small-scale industrial
development policy (employment - and incame-generation) will only be
achieved if this kind of transformation takes place on a wide scale.
and, as well as pramting the transformation of existing enterprises,
the policy aims at creating entirely new enterprise.

Such a transformation and proliferation of productive activities
would inevitably draw the attention of the existing authorities concerned
with harmonious social, economic and physical development - public health
and factories inspectorates, and planning and labour authorities, for
example. That, therefore, is why it is necessary to review the existing
laws and make comprehensive proposals for refom. It is not enough that
same small units presently manage to surzvive in spite of the law. It is
necessary that the regulatory law is moulded, instead, to accommodate and
prawte the development, expansion and prosperity of the small-scale
industrial sector. The law should not only provide forms of assistance
to small-scale businesses, it should also regulate their growth along
benign and socially-acceptable, as well as econcmically viable, lines.
For exanple, any small-scale or village enterprise registered under the
Small Industries Development Act loses its eligibility for incentives if
it contravenes any written law (such as, for example, existing public
health legislation). And if the existing authorities, amxious to regu-
late a burgeoning sector of the econamy, then began to apply the exist-
ing laws with any rigour, the result would be a severe setback to small-
scale industrial development, and perhaps even the undermining of the
policy.

ii) Recommendations which can be implemented under existing legislation

a) National policy formulation and coordination

1. that support be provided to the Ministry of Commerce and
Industry to assist it to convene a national policy forum to
discuss the future direction of small-scale industrial
ment; that this forum should include participants fram all the
institutions and agencies currently and potentially involved;
and that the forum should include discussion of appropriate
neasures, formulation of a plan of implementation, and identi-
fication of the appropriate implementing agency/agencies;

2. that the necessary support be provided to establish a Standing
Inter-Ministerial Committee for the Coordination of small-scale

Industrial Development;
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that technical assistance and financial support be provided

to set up a series of discussion workshops for district
council personnel, with the objective of informing district
councils on Government policy priorities regarding small-
scale industrial development, on the potential role of councils,
and on the foms of assistance available;

L

that training be provided for officers (perhaps based in SIDO,
perhaps in a Ministry of Commerce and Industry extension unit)
who would be able to advise small-scale entrepreneurs on the
kinds of financial assistance available; and even provide a
mediation service, helping with the presentation of loan applica—
tions to the DBZ Small Industries Fund, or the cammercial banks
(utilising the BOZ Credit Guarantee Scheme);

that support be provided to the DBZ to enable them to expedite
oonsideration of the influx of loan applications which would
result;

Improvement of delivery systems

that technical assistance be provided to strengthen SIDO's
capac:.tytodehverallthedlffermtlundsofasslstameto
small-scale industry that it is legislatively empowered to
provide (including, for example, market research, extension,
management and consultancy services, and investment pramotion);

that technical assistance and financial support be provided to
set up a series of discussion and training workshops for
district council and other appropriate personnel to formulate a
practical and uniform approach to licensing of small-s.ale
businesses, approaches which would both pramote public health,
employment conditions and envirommental standards, and also
more vigorous small-scale industrial growth;

that the necessary support be provided to enable the Ministry
of Commerce and Industry to establish a liaison office to work
with district councils in small-scale industrial development;

that support be provided to enable an advisory and mediation
unit to be established, to assist small-scale entrepreneurs
with the licensing and registration process;
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that support be provided to enable the establishment in
the Ministry of Commerce and Industry of a team of legally-
trained natiarals, to advise small-scale entrepreneurs on
the best form of organisation for their kind of enterprise,

and to draw up partnership agreements, cooperative rules, or
company memoranda and articles of association, as appropriate;

that the necessary support be provided to introduce a mecha-
nism or procedure in the Ministry of Commerce and Industry

to expedite the granting of incentives to registered small-
scale and village enterprises;

Improvement of monitoring of existing small-scale
industrial development institutions

that the Minister of Cammerce and Industry be encouraged to
take measures to achieve the proper administration and function-
ing of SIDO, including the delineation of the roles and
responsibilities of the Chaimman and the Director; the taking
of a more praminent role in policy fornulation and administra-
tive supervision by the SIDO Board; and the formation of
Camittees to carry out certain Board functions;

that the Minister be encouraged to exercise carefully all his
existing powers under the Small Industries Development Act,
including his power to

- monitor and, on occasion, make appointments to the Board
-require specific information in SIDO's annual report

- require SIDO to maintain publicly-accessible registers of
small-scale and village enterprises.

iii) Recommendations which require promulgation of a statutory
instrument

1.

that the Minister of Decentralisation be encouraged to redefine,
by statutory order, the role and responsibilities of the District
Commercial and Industrial Secretary, to include a significant
Wibib’.ty for small-scale industrial development at district
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Recommendations requiring a review process and/or
legislative change

l.

3.

that the Minister of Commerce and Industry be encouraged
to establish a body to investigate the issue of the status
of the VIS, and whether or not it would be more appropriate
to establish VIS as a statutory body; and, if the latter,
to expedite the necessary legislation;

that the necessary support be provided to enable the Ministry
of Cammerce and Industry to establish a working group to
formulate special incentives for small-scale industry, and

to draw up the necessary amendment to the Investment Act (a
suggested draft amendment is contained in Appendix I; Appendix
II lists incentives lost when the Investment Act repealed and
replaced the Industrial Development Act);

that the necessary support be provided to enable the Ministry
of Commerce and Industry to establish a working growp to formu-
late proposals to streamline the licensing and registration
process for small-scale and village enterprises (a draft amend-
ment to the SID Act is set out in Appendix II); and to enable
the Ministry to advocate the priority of these, and other
recammendations for legal change, with the Law Develomment
Camission, Cabinet office, and the Ministry of legal Affairs;

that the necessary support be provided to enable the Ministry
of Finance to establish, as a matter of urgency, a working
group to consider whether or not the current legislative provi-
sion for short-term finance for small-scale industry is adequate
and, if not, to propose appropriate amendments to the existing
law;

that assistance be provided to enable the appropriate institu-
tion (perhaps the Law Development Commission) to institute a
review of the law relating to public health, factories standards,
and land use, with the objective of arriving at proposals to
reform these laws in such a way as to facilitate vigorous small-
scale industrial development along socially-desirable lines;

that the Minister of Commerce and Industry be encouraged to
advocate a Law Development Commission project to suggest
reforms in the current legislation requlating hire purchase
agreements, to enable such legislation to be utilised by small-
scale businesses;
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that the necessary support be provided to enable the
Ministry of Labour and Social Services to initiate a
camprehensive review of all legislation relating to
conditions of employment, paying particular attention
to the issues of

- accommdating small-scale industry while meeting
international cbligations

- expanding apprenticeship employment
- encouraging employment expansion generally

- addressing current gap between provision for the few
in formal employment, and the camplete lack, in practice,
of provision for those outside formal employment;

that the Minister of Cammerce and Industry be encouraged to
establish a working group to consolidate existing and suggest
new consumer protection legislation which will allow small-
scale industry to develop, while protecting public health
and safety.
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Recamendatians for Amendments to the Small Industries
Develcament Act Number 18 of 1981

These recommendations arose from the Workshop on Legal
Constraints for Small-Scale Enterprises in Zambia, held at
Mulungushi Hall from September 10-12, 1984. They were prese-
nted to the Minister of Commerce and Industry early in 1985.
Identical recommendaticns are also contained in the draft report
by the Law Development Commission on the Productive Informal
Sector. (with one small difference, probably inadvertent: The
Ministry of Commerce and Industry has been amitted fram the
camposition of the proposed Licensing Committee - IDC, undated:
54).

These recammendations deal with the issues of licensing and
registration, and of incentives.

1. BACKGROUND

Given the unduly lengthy and camplicated administrative proce-
dures for granting the requisite licences to intending smatl-scale
entrepreneurs, and in view of the existing legal constraints hamper-
ing accelerated development of small-scale manufacturing activities,
this memorandum will propose measw 2s to overcame these hindrances.

It will therefore propose measures to spell out the criteria
for the registration of small-scale enterprises, to overcome unneces-
sary Gelays in the licensing procedure, and to facilitate the availa-
bility of realistic incentives for small-scale enterprises. It is
proposed that these improvements can be achieved by way of amendments
to sectians 2, 18 and 19 of the SMALL INDUSTRIES DEVELOPMENT ACT NO. 18
of 1931, and by introduction into that Act of a new section relating to
licensing procedures.

Although the SID Act contains criteria which a village enterprise
nust meet before it can be registered, and although medium and large
scale enterprises must also satisfy certain criteria before they may
qualify for the incentives offered under the INDUSTRIAL DEVELOPMENT ACT,
the SID Act contains only one criteria which a small-scale enterprise
must satisfy before it qualifies for registration with SIDO and enjoy-
ment of the benefits of such registration. That criterion is that the
small-scale enterprise must conform with the requirements of the TRADES
LICENSING ACT.
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This criterion seems inappropriate. In the case of a
manufacturing small-scale enterprise, for example, it means
that it must obtain a manufacturer's licence (issued by the
District Council) before it can be registered by SIDO. But
in order to abtain that manufacturer's licence, it must first
cbtain a manufacturing licence (issued by the Ministry of
Commerce and Industry) and secure business premises which are
to the satisfaction of the District Council. Yet one of the
forms of assistance which many small-scale enterprises antici-
pate receiving fram SIDO is assistance in securing business
premises in the first place.

If SIDD cannot register a small-scale enterprise until it
already has business premises fitted up to the satisfaction of
the licensing authorities, then ane of SIDO's most valuable forms
of assistance to small-scale industry will be rendered mainly to
enterprises prior to their becaming eligible even to register
with SIDO. fhis defeats one of the objects of the SID Act, which
is to encourage all small-scale enterprises to register with SIDO
and thus facilitate orderly development of the small-scale industrial
sector.

It is therefore proposed that the requirement for compliance
with the TRADES LICENSING ACT prior to registration with SIDO
should be dropped, and ti...t SIDO registration should depend on
other criteria.

It is also clear, from the above explanation, that the present
licensing procedures are unduly lengthy and camplicated for small-
scale entrepreneurs. A small-scale manufactiring enterprise, for
exaple, requires different licences, issued by separate authorit.es,
each with its own procedures.

It is therefore proposed that the present system of licensing
should be rationalised and centralised in respect of those small-
scale enterprises registered with SIDO. It is proposed that a
LICENSING CCMMITTEE should be established under the auspices of SIDO
and composed of representatives of all those concermed with the
issuing of licences.

This COMMITTEE would facilitate expeditious decision-making
regarding the issue of the requisite licences to small-scale enter-
prises, while at the same time safeguarding the interests of the
various licensing authorities in the maintenance of proper standards
by smali-scale enterprises.
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Finally, the present SID Act contains no specific incentives
for small-scale industry. Instead, the incentiwves available are
merely those contained in the INDUSTRIAL DEVELOPMENT ACT NO. 18 of
1977 which were devised with the needs of quite a different sector -
medium and large scale industry - in mind. Proposals are therefore
advanced for the incorporation into the SID Act itself of incentives
specifically devised to encourage small-scale industrial develomrent.

2. PROPOSALS
2.1 REGISTRATION CRITERIA

It is proposed that specific criteria be introduced into the
SMALI, TNDUSTRIES DEVELOPMENT ACT NO. 18 OF 1981 and used to
assess applications for registration as a small-scale enterprise
with SIDO.

It is proposed that these criteria should be:

- the potential of the proposed or existing enterprise to
meet development priorities as established from time to
time in the National Development Plan, e.g. the utilisa-
tion of damestic raw materials and the creation of employ-
ment;

- the econamic viability of the project and the suitability
of the antrepreneur involved;

- an upper limit of K350,000 capital assets of the enterprise
excluding land and buildings, or such other amount as may
be set by the Minister of Commerce and Industry from time to

It is also proposed that if a small-scale enterprise is refused
registration, the ground for SIDO's refusal should be clearly spelt
out, particularly in order to enable the Minister to determine appeals
fairly.

2.2 LICENSING PROCEDURE

It is proposed that a new LICENSING COMMITTEE should be set up
by the Small Industries Development Organisation (SIDO), with
menbership drawn from SIDO itself, the Ministry of Carmerce and
Industry, Small Scale Enterprises Promotion Limited (SEP), the
Division of Provincial and Local Goverrment, the Bank of Zambia,
l?:l Itgspectorate of Factories, and the Inspectorate of Puvblic
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This COMITTEE would be responsible for considering all
licensing applications by small-scale enterprises registered
with SIDO. This new adninistrative procedure would consider-
ably speed up the current lengthy licensing process, by ensuring
that anly one body made up of representatives of those institu-
tions identified above need look at each application and came to
a decision whether or not the respective licences ought to be
issued.

INCENTIVES

It is proposed that the following specific incentives be introduced
into the SMALL INDUSTRIES DEVELOPMENT ACT NO. 18 OF 1981 and m~de
available to small-scale enterprises upon registration with SIDO:

- preferential treatment with respect to Goverrment and parastatal
purchasing e.g the Goverrment Stores Purchase Programme and
purchases by the Ministry of Works and Supply;

preferential treatment also includes exemption fram reqgistration
fees, security deposits, and free supply of tender forms, etc.;

- preferential treatment with respect to the granting and proces-
sing of import licences, i.e. the extension of the current Bank
of Zambia scheme for allocation of foreign exchange to small-
scale enterprises recommended by SIDO and the Ministry of
Camerce and Industry;

- rebate on excise and customs duty and relief from sales tax on
capital equipment and locally produced intermediate goods;

- favourable adjustment to export tariff rates for small-scale
enterprises which are also exporting enterprises;

- relief from income tax for a period of five years after which
incame tax shall be levied at 50% of corporate tax;

- in order to encourage reinvestment in the enterprise, enhanced
capital and investment allowances after the tax holiday period,
as follows:

Capital allowances

a) industrial building: wear and tear at 30% (currently 5%)
on written down value each year;

b) plant, machinery and equipment: wear and tear at 50%
(currently 30%) on the written down value each year;
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Investment allowances

a) industrial building: 50% on cost in the first two years
of ownership (currently 20%) in the first year only):

b) plant, machinery and equipment: 50% on cost in the first
two years of ownership.

These proposed changes oould be introduced by way of appropriate amend-
ments to sections 2, 18 and 19 of the SMALL INDUSTRIES DEVELOPMENT ACT
NO. 18 of 1981 as suggested in the Draft Amendments.

3

DRAFT AMENDMENTS

3.1 PROPOSED AMENIMENT TO SECTION 2 (DEFINITION)

‘small scale enterprise’ is an enterprise in respect of which

SIDO is satisfied that it:

a) is meeting or has the potential to meet development priorities
as established from time to time in the National Development
Plan;

b) uses local raw materials as far as practicable;

c) uses labour jntensive processes as far as is practicable; and

d) has capital assets not exceeding three hundred and fifty
thousand kwacha excluding land and buildings, or such othe -
amount as may be set by the Minister from time to time.

3.2 PROPOSED AMENDMENT TO SECTION 18 (REGISTRATION PROCEDURES
AND CRITERIA)

s. 18 (l) An enterprise shall be registered as a small-scale
enterprise if it is approved in writing by SIDO as
a small-scale enterprise.
(2) Application for registration under this Part may

be made to SIDO and shall be in the prescribed
form.

(3) 1In assessing applications for registration, SIDO
shall have regard for the following criteria:
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(a) that the enterprise in question satisfies the
definition of a small-scale enterprise as set
out in section 2 of this Act;

(b) that the enterprise in question, or the proposed
enterprise, is econamically viable;

(c) that the entrepreneur/s involved in the enterprise
or the proposed enterprise is/are appropriate
person(s) to be engaged in the type of business
oconcerned

(4) SIDO shall give in writing reasons for its decision in
the event of a decision to refuse to register an enter-
prise as a small-scale enterprise.

(5) An appeal against refusal to register any small-scale
enterprise may be made to the Minister in the manner
prescnbed and the decision of the Minister shall be

3.3 PROPOSED AMENDMENT TO SECTION 19 (INCENTIVES)

s. 19 (1) Any small-scale enterprise registered under the provi-
sions of this Part may apply in the prescribed mamner
for any of the following incentives:

(a) preferential treatment with respect to Government
and parastatal purchasing;

(b) preferential treatment with respect to the granting
and processing of import licences;

(c) rebate on excise and custams duty and relief fram
sales tax on capital equipment and locally produced
intemmediate goods;

(d) favourable adjustment to export tariff rates for small-
scale enterprises which are also exporting enterprises;

(e) 1in order to encourage reinvestment in the enterprise,
enhanced capital and investment allowances after the
tax holiday period is ended, as follows:
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capital allowances

- industrial building: wear and tear at 30% on written
down value each year;

- plant, machinery and equipment: wear and tear at 50%
on written down value each year;

investment allowances

- industrial buildings: 50% on cost in the first two
years of ownership;

- plant, machinery and equipment: 50% on cost in the
first two years of ownership.

3.4 PROPOSED NEW SECTION (LICENSING COMMITTEE)

A Committee shall be established for the purpose of assessing
applications for licences by small-scale enterprises registered
with SIDO camposed of representatives fram the following
institutions:

- Small Industries Development Organisation
(chair)

The Ministry of Cammerce and Industry

The Division of Provincial and Local Government
The Bank of Zambia

The Inspectorate of Factories, and

The Inspectorate of Public Health
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Comparison of incentives under the Investment Act, No. 5 of
1986 and the repealed Industrial Development Act, No. 18 of

1977

Investment Act (current)

INCENTIVES

for all holders of certificate of
incentives (including SSEs)

- reduction fram taxable income of 50%
of Zambian salaries, for 5 years (unless
salary more than 5 times minimum wage)

- full exemption from dividends tax for 5
years

- exemption from selective employment tax
for 3 years

- reduction from taxable income of 50% on
expenses incurred in approved training
programmes for Zambian employees, or
approved research and development for

technology or product adaptation, or sub~-
stitution of local for imported input.

for exporters
- retention of percentage of foreign

exchange earnings and use as determined
by Minister

= income tax relief

access to export pramwotion fund, if any

Ll

- access to free trade zones, if any

relief from tax and duty on imported
inputs to produce export goods

- tax relief for export pramotion and
foreign market prospection exercises

Industrial Developrment Act
(repealed)

INCENTTVES
for priority enterprises (including SSEs)

- preferential treatment with respect to
to Govermment purchasing

- preferential treatment in granting and
processing of import licences

- rebate an customs duty payable on
capital equipment, raw materials and
other intermmediate goods

- relief fram sales tax an those items

- relief from selective employment tax

- relief from incare tax

for exporting enterprises (including SSEs)

- preferential treatment in granting
and processing of import licences
- relief fram tax/custams duty payable

on importation of machinery to
manufacture export goods

- favourable adjustment to export tariff
rates

- relief fram import tariffs on raw
materials

~ relief from income tax
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for agqriculturalists for rural enterprises (including SSEs;

- inooxme tax relief - eligibility to apply for DBZ loans

- selective erployment tax relief - eligibility to purchase/rent factories,
offices in rural areas comstructed by

- access to preferential borrowing ROCOM, DBZ or other approved agency

- other facilities as declared by - use of RUOM's marketing and

Govermment exteasion services

- one-thixd prevailing tax rate for - use of RUOCOM, DBZ or other govt.

first 5 years advisory services for project

feasibility studies, accountancy,

- one half for next 5 year tednnlogymﬂcetlmdlomeof

- two~-thirds for next S years

for enterprises utllls.ug foreign
investments (including SSEs

- right to remit foreign capital
invested, on cessation of business

- right to apply t» remit profits and
dividends (annually)

- right to remit any remittable
profit reinvested in Zambia on
cessation of business

- immumnity from nationalisation (unless
highest public interest requires)
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for training and research (including SSEs)

for small-scale and village enterprises for small-scale and village enterprises

- tax rebate in first 5 years - eligible for all above incentives if
registered with SIDO
- one-half prevailing tax rate in
second 5 years
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