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Btcksroupd 

The question of quarantees and warranties in international transfer of 

tecbnoloqy transactions bas in spite of their crucial importance for a 

successful transfer of technoloqy qenerally received auch less attention 

in developinq countries and international fora than extensively debated 

issues such as restrictive practices or price conditions in international 

transfer of technoloqy. Even less attention has ~n qiven to a 

comprehensive coveraqe of the issue not limited to the leqal aspects, but 

includinq the technical and economic aspects and subsequent manaqerial 

decisions which have to be taken all throuqh the various staqes of the 
' project cycle startinq well before the neqotiatinq phase and only endinq 

in the course of the operational phase. 

The preparation, neqotiation. draftinq and implementation of 

quarantee/warranty provisions constitute one of the most complex and 

sensitive issues in transfer of technoloqy transactions, particularly 

those involvinq lar9e industrial projects. The importance of these 

provisions is particularly si9nificant in the acquisition of foreiqn 

technoloqy by developinq countri.es, takinq into consideration the 

dif fer.ences in the technical/industrial natural environment and 

development sta9e between the technoloqy supplyinq and acquirin9 parties 

and countries. The issue of quarantee provisions is even more 

accentuated in projects handled by public enterprises, qiven the 

dimension, multi-functional responsibilities and developmental impact 

those enterprises typically have on the national economy of developinq 

countries. 

Actual practice of the current international transfer of technoloqy 

reveal a number of difficulties for arrivinq at a satisfactory set of 

quarantee/warranty provisions from the point of view of developinq 

countr:..es, even in the area of the so called "traditional" 

gt1aran~ees/warranties. This is the more so as regards quarantees in 

specific developmental goals to be pursued by public enterprises, such 

as, for example, the maximum use of local skills, materials and 

industrial capacitiesJ dis-a~~re~ation of technoloqy packdqes and the 

adaptation to local conditions. Based on the above considerations UNIDO 

and the International Centre for Public Enterpri8es in Developinq 
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Countries (ICPE), initiated an effort to prepare some guidance for 

developing countries enterpreneurs in this area. 

Genesis of the Guide 

This document was prepared on the basis of specifically prepared 

background dealing with legal systems, contractual practice, court and 

arbitration practice, and actual case experiences in international 

transfer of technoloqy transactions to enterprises in developing 

countries and guided by the recOlllllendations of ~n expert group convened 

by UHIDO and ICPE. The Guide has made extensive use of papers and 

documents specially prepared for ICPE and UNIDO for this purpose (see 

Annex l)J as well as existing documentation of ICPE, UNIDO, UNCITRAL, 

UNCTC, UHCTAD, WIPO and ICC. In the preparation of the final text 

valuable contributions was received fromt Messrs. H. A. Janiszewski, 

M. Besso, v. Strauch and Ms. V. Patriksson. 

Appr91ch of the quide 

As far as the issue of guarantee and warranty provisions has been dealt 

with in handbooks, manuals and other literature at all, it has been 

usually treated as a legal question which aust be solved after a problem 

in contract performance has arisen. It is usually li•ited to the ex post 

interpretation of given contractual clauses. Literature on the 

negotiating and drafting process of guarantee and warranty provisions as 

usually written fr011 a technology far as it exists at all, is 

supplier•s11 point of view as 110st of existing writing on licensing is 

done froa the point of view of licensor•. 

This docu.ent pursues another approacht 

lt has a eanaS•'ill approach. It wants to provide 

guidance to the technology recipien~ in planning and 

for neqotiations. Therefore, it cannot be li•ited 

considerations, but 11Ust also enc011pa•• the entire 

practical 

preparing 

to lfl!tC)al 

range of 

technical, econoaic and ••nagerial questions that must be decided 

by the project .. na9898Dt. 
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It has an 'I!. ~· or preventive approach. The recipient is less 

interested to solve probleas and to settle disputes after they have 

arisen, but his main interest is to avoid probleas ant disputes 

from the very beginning. Therefore, t~e main thrust of this 

docuaent lies on the preparatory stage of the transfer of 

technology transaction, because it is at this stage that possible 

probleas must be anticipated and practical soluti~&.o proposed. 

It approaches the prob leas from a developing country recipient's 

11!2il!~ 0, Vil!• although aany of the issues discussed could also be 

rel.event to 811811 and Jllediumsized enterprises in developed 

countries. A very siaple &;>tactical reason for this is the 

ilftbalance between existing literature written froa the supplier's 

and written froa the recipient's point of view. 

But the main reason for approaching the problems from tJ.e 

recipient's point of view is that it is the recipient who is 

primarily affected by the technology, both by its effective working 

and by any defects. 

It pays special attention to ~~ptpeJ!ttl aspect&. In particular 

for developing countries, the transfer of technology is not only a 

question of commercial profitability, but also of developing the 

economic infrastructure, using local resources and creating skilled 

labour. Especially when ~ublic enterprises are the recipients of 

the technology. the negotiation of guarantee provisions will often 

include these issues. 

The str•1cture of the guide follows the proitct dexelOJ?!!!l!t cycle, 

starting with the project prep.llration phasP., which comprises the 

definition of the objectives of the technology trans3ction, the 

collection and evaluation of information on alternative technologies, 

potential technology suppliers and various organizational forms in which 

technology transfer can take place, resulting in the definition and 

rating of economic and technical parameters. (See Chapter II) 
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Prom the ir.forwation obtair.ed, various options can be analysed, providing 

a basis for the decision making process durin~ the next phase, the 

contract preparation phase, where critical parameters will be translated 

into guarantee and warrenty provisions. (See Chapter III) 

The subsequent actual drafting of individual guarantee or warranty 

provisions must take into account the purpose and function to be 

fulfilled by the provision, the present legal situation and contractual 

practice as well as the main problems and possible solutions. A 

cbec~-list swmnarizes the relevant issues to be observed. (See Chapter 

IV) 
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CBAP'l'ER l. 

Pu£RS>se acd Scope of Gpa[flpte; and warrapty froyisioes 

1..1 Iptroduction and S1pfry 

'l'h~ siqnif icance of adequate guarantees/warranties should be seen 

in the context of the technology transaction as a who1e and its 

function in the devel.opment process. There is a strong indication 

that the importance and scope of guarantee provisions comprises a 

wider field in transactions to recipients in developing countries 

than to recipients in industrialized countries. This is due to a 

number of structural differences such as: differences in the 

technical experience and t~e technol.ogical infrastructure of 

supplier and recipientJ differences in the technical., economic, 

social. and political. enviromnent in which supplier and recipient 

are operating. (Chapter 1.2) 

While some guarantees/warranties are encountered in transfer of 

technol.oqy transactions between parties both situated in developed 

countries or developing countries, another group of 

guarantees/warranties is particularly important in transactions 

with developing countries. These guarantees/warranties are 

concerned with the integrations of the technol.ogy in the 

enterpreneurial and national environment 

recipient, such as use of local resources, 

labour etc. (Cbapter 1.3) 

of the 

creation 

Scope and content of guarantee provisions are 

conditioned by the legal environment as given by the law 

the countries concerned. 

technology 

of skilled 

shaped and 

syste111s of 

Difficulties in arriving at satisfactory guarantee provisions may 

stem from the present legal situation which often does not 

adequately tak~ into account the specific nature of technology as 

an intangible and the concerns of recipients in developing 

countries . (Chapter 1.4) 
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The terms •guarantee• and •warranty• have 

meaning in the various leqal systems and 

various forms. In this document, the teras are 

different 

axe also 

used in 

shades of 

applied in 

a rather 

broad sense to accOllmlOdate such differences. Both terms are used 

as having the saae meaning unless specifically stated. 

(Chapter 1.5) 

The contractual stipulation of 

disadvantages for the recipient, 

each individual case. (Chapter 1.6) 

guarantees has advantages and 

which have to be considered in 

Also alternative and complementary approaches to contractual 

guarantees have to be considered. (Chapter 1.7) 

l.2 Tbe rgle of Guarantees and Warranties in Transfer of Technolgqy 

Txansact!oes 

1.2.1 

In transfer of technology transactions to recipients in developing 

countries the importance and scope of guarantees COlllprises a wide 

field due to structural differences between the technical and 

econoaiic situation of the supplier and of the recipient such as the 

recipient's lack of experience in working the technology, different 

local conditions et~. The difference between the North/North 

technology transfer and a North/South ·.:echnology transfer and its 

impact on the scope of guarantee provisions may be characterized as 

follows: 

Technological Level of the Supplying and Recipient Enterprise 

In a North/Noth transfer, both supplier and recipient are 

basically on a c0111parable technological levelJ the technical 

structure of both enterprises shows similar featuresr both 

parties have usually already operated plants with similar 

techniquesJ they are familiar with the basic features of the 

technology, they have adequat~ly trained personnel which are 

familiar in solving ~ccuring procl~~•• they know the supply 

markets and distribution channel•• bot'1 of them entertain 

research and developaient divisions. When acquiring a new 

technology, the recipient therefot·e has no D"!lf!d to acquire a 
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vbol.e technological packaqe to put the new technology to 

work. The recipient is .ainly in~erested in the assurance 

that the technoloqy is actuall.y able to do what the suppl.ier 

.aintains it can do and that the tecbnoloqy can be used 

without l.eqal. interference fros third parties. In other 

words, the technol.oqy aust not have material or leqal. 

defects. In cases l.ike this, quarantees can be restricted to 

the assurance of the supplier that the tecbnoloqy transferred 

actual.J.y meets t~e description and has certain defined 

aecbanical./functional. capabilities and that it is without 

J.eqal. defects. 

In a North/South transfer, or. the other band, the en~erprise 

in a developing country will. often be on a different 

technol.ogical levelr its whole technical. structure will be 

different. Thus, the tecbnoloqy can only be iapleme~ted, if 

technoloqy and ~echnological structure of the enterprise are 

brought together, either by adapting the technology to the 

existing structure of the enterprise or by adapting the 

structure of th~ enterprise to the technoloqy, or both. 

Depending on the gap between technoloq:f.cal requireaents of the 

technoloqy to be acquired and the existing structure of the 

enterprise, the acquisition of the technology its~lf must be 

Accompanied by complementary measures to put it into effective 

workinq such as training of personnel., provision of inputs, 

modification of the technol.cgy. 

Social, Economic and Technological EnvironllM'~~ of the Country 

In case of a technoloqy transfer between enterprises from 

developed countries, both suppliar and recipient act in a 

comparable economic, technological and social environ11ent. 

The countries of both parties have a siailar level of 

technoloqical experience ~nd achieveaentr they have an 

infrastructure which provides access to 110st of the necessary 

inputs and to adequately skilled aan;>OWer. Both parties meet 

comparable factor allocation proble111s. The demand and 
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consUllption patterns, 

aocio-cultcral and legal 

the incoee 

structures 

distribution, the 

have basic siailarities. 

Therefore problems concerninq the provision of inputs, the 

access to outlets, the usefulness of the products or their 

COllpetibility with the qeneral situation in the country 

requir~ relatively little attention 0€ the parties. The 

•appropriateness• of the tecbnoloqy is a qiven factor or will 

at least be evaluated with the help of a set of criteria which 

is c011mOn to both parties. 

The cconoaic, technoloqical and social environaent in the 

developinq country is different froa that exiatinq i~ a 

developed country. The access to necessary inputs, the iapact 

of a technoloqy on existinq skills and production units, but 

also consuaption patterns and incoae distribution will differ 

considerably froa that in a developed country. Factor 

allocation problems encountered in the country of the supplier 

and in that of the recipient will differ, as well. Therefore, 

the issue of appropriateness of the technoloqy requires far 

more atte11tion thar. in the case of technoloqy transfers 

between parties in developed countries, Furthermore the set 

of criteria to assess the appropriateness may differ, as well. 

Public Interest Issues 

Private enterprises, especially those located in market 

economy countries, will usually pursue, within the qene~al 

leqal fraaiework, their own personal interests. National 

development policies are, in principle, outside their 

interest, unless national policies are identical with their 

own interests or unless n•tional policies have been 

incorporated into binding ieqal provisions or other forms 

directly influencinq their behaviour. Thus, national 

resources will only be utilized, if this is economically 

justified. If this is not the case, they will only be used, 

if qovern111ent makes it profitable by grantinq direct or 

indirect advantages or by direct legal interference such as 

i•po•ing import restrictions for f oreiqn resources or 

obligation to use national resources. 
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This attitude ...ay not only be found within enterprises in 

de~eloped C091ltries, but also within private enterprises in 

developing countries. A recipient in a developing country, 

e.g., IMY be reluctant to undertake the effort of searching 

for, and using local resources. The villincr.iess to use 

locally available resources or to provide for training of 

perso~nel .ay also be primarily a question of econ011ic 

profitability to a private enterprise, and here again, it .. y 

value short-term profits higher than miediu. or long-term 

benefits. In this srea, goverJllM!Dtal regulations eay be 

necessary to put into effect public interest issues. In 

addition, public enterprises .. y show 110re readi~ess to 

incorporate national development objectives into their 

business policy. This applies, in particular, to those 

objectives, which do not incur additional costs or where 

additional costs are off-set by benefits at once or in the 

long run. Thus, the use of local resources .. Y require some 

preparatory work, but may otherwise be fully suited for use 

both from the technical and econ011ic point of view. 

It should be noted, however, that even public enterprises .. y 

find it difficult to comply with certain development 

objectives wten negotiating the acquisition of technoloqy at 

the enterprise level. This is particularly evident, when 

public enter~rises have to compete with other enterprises at 

the national Gr international level which are free frCllll 

similar obligations and they do not enjoy ad~quate 

goverr.ment•l support. 

!etyeen Gu1rantee1, Epterpri1e Obiectiye1 and !1ti901l 

Envir06Jtll!t 

As discussed in sub-chaptar 1.2 above, when technology is 

transferred to a developing country, quarantees should be discussed 

within the fra111Work of t~e recipient'• capacities and objectives, 

as well as in th4 fra11eWork of broader t.echnological, econ09lic and 

social iaplication• of the technoloc;f transferred. In a siaplified 

way, the following three levels or circles of consideration 11ay te 

di&tinquishedr 



- l.0-

3. Impact of technology 

Impact of 
technology 

Acquisition 
of technology 
itself 

on national economy 

Level (circle) 1 concerns the acquisition of the technology it1elf 

and guarantee• 1trictl.y related to the technology as such, e.q. 

content, description and ccapletene•• of the technoloqy, its leqal 

protection, confidentiality issues etc. Guarantees of this kind 

are often •the standard• •et of guarantee• in tran1fer of 

technology 

countriea. 

aqreements between enterprises located in developed 

These guarantees are of interest to enterpri•1a• 

wherever they are located. Usually aupplier• are uaed to negotiate 

and undertake guarantee• in theae areaa. 
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Level (circle) 2 relates to the utilization and applica~ion of 

the technoloqy in the 21aet o( tbs: £!Ci2ill!t• Relevant 

quarentees in this context. are consuaption of utiliHes and 

raw materials, productivity, quality etc. It is focused on 

the capacity and inter: est of the recipient to make effective 

and profitable use of the technoloqy for his own benefit. 

Effects of the technoloqy outside the enterprise are oe?f 

secondary illportance. Such guarantees are of interest to 

recipients both in developed and developing countries, but 

recipients in de~lopir.~ countries will need such quarantees 

to a higher dec]ree, because they are less familiar with the 

technoloqy and because the technology will be operated under 

different co~tions and with different inputs in a developing 

country. Guarantees of this type are aore diff ieult to 

~egotiate, becau•• suppliers are less faailiar with operating 

conditions and technological capacities of the recipient. 

Level (circle) 3 goes beyond the considerations of the 

individual recipient and is concerned with the 1-pact of the 

technoloqy on the eational ecgpoey as a whole and vice-versa. 

Guarantees would include aspects like use of local resources• 

effects on local technological conditions such as creation of 

skilled labour and creation of R ' D activitiesJ effects on 

local economic conditions such as foreign currency balance, 

consumption of scarce production factors et.CJ effects on local 

social and other conditions such as inco.e 

effects on health, safety and environment. 

distribution, 

Guarantees of this type often go beyond the short-term 

interests of the parties to the agreement. The supplier, 

often seconded by the recipient, will be reluctant to respond 

to objectives which are not mainly in the par•ies' OtrTI 

interest, but in the interest of the recipient country. An 

adequate considerati~n given by both parties to these aspects 

is however often of crucial i•l'Ortance for the integrability 

and long-term vicbility of the transfered technology in the 

new environment. 
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1.4 J.eqpl Situatioq 

1.4.1 

Scope and content o~ guarantee provisions are a!so conditioned by 

the legal environ!';.'3Dt as given by the law syate11s of the countries 

concerned. The present leqal situation on guarantees and 

warranties is characterized, ipter alia, by the followings 

specific leqialation on guarantees in transfer of technology 

transactions exists only in few countriest 

difficulties arise in applying the general rules of contract 

law in view of ~he intangible character of technoloqyt 

the non-binding character of most of the relevant leqislationJ 

evolution of specific trade practices which do not always 

adequately re!! . .ct the situation of technology recipients in 

developing coun~i:!e•r 

differences in the bargaining power of 

Borth/South tech~ology negotiations. 

tlaip Legal Soprce1 

specific Legip1atioe 

the parties in 

So far, only sa.e countries, .. inly developing countries, 

have enacted specific regulations on transfer of 

technology tran&actions. But even 11e>st of these laws 

usually do not deal specifically with guarantees or only 

treat the11 .. rginally. However at the international 

level, among others the draft International Code of 

Conduct on Transfer of Technology currently negotiated by 

an International Conference under the auspices of UNCTAD 

deals extensively with guarantee issues and .. y have an 

impact on national legislation in this respect. 

General Ciyil apd C9111Srcial r.egiplatipp 

Under. existing civil and c011111ercial law, transfer of 

technology transactions are governed by the general 

contract rules. Their application usually rai•e• a 
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nUllber of problems because of the particular character of 

technolcqy. 

OtJ1er Relevnnt Legi&lation 

In addition to c~rcial contract and specific 

technology transaction laws other leqal. provisions may 

deteraine the scope or content of guarantee/warranty 

obligations. These provisions are covering a.on9 others, 

plant 

rules 

and personnel safety, 

(pollution control), 

environaent conservation 

product and customer 

protection, anti-truat, invest:mient and foreign exchange 

legislation. 

Trade Pre~tice apd Bp1iness Cpetqp 

Lack of adequate statutory provisions has led to the 

development of model contract terae. Originally, the 

autho.~s were mainl.y associations of suppliers of 

techn~loqy euch as ORGALIME or FIDIC. Therefore, it is 

quite na~ural that these standard contracts refl.ect 

pri.arily the intereets of suppliers in developed 

countries and to a auch leaser extend the concerns of 

enterprises, in particular public enterprises, in 

developinq countries. Since the business c011Bunity is 

used to the scope and &tructure of this type of standard 

contracts, there is a wides~read te~dency to consider 

such contracts as •nonna1•. This renders the 'nclusion 

of guarantees protecting the interests of the recipient 

even more difficult, However, s0111e international 

organizations, like ECE and UNIDO have also published 

lllodel contracts, which contain provisions on guarantees. 

In 1976, UNIDO began to work on aodel contracts through 

sectorial consultations such as the pharmaceutical., 

petrochemical and fertilh:er ind1Jstries between developed 

and developing countries, takin9 into account guarantee 

and warranty issues ~ore extensively. (See Annex II) 
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Bindipg and Nop-binding Lav 

So far, in aost countries without specit:.c legislation on 

transfer of technolcqy transactions, the aajority of 

provisions of the law qoverninq warranties and quarantees are 

non-bindinq, i.e. the parties may chuose to requlate their 

autual obliqations different froa ~he law, if the~ want to do 

so. Only soae legal provisions have bindinq character such as 

the supplier's liability in case of fraud, or actinq aqainst 

qood faith. 

The freedom of parties in formulatinq their contractual 

quarantee provisions may have a two-fold functions they may 

extend the content of the quarantees beyond that provided for 

by law or they may reduce the content of quarantees below that 

provided for by law. In actual practice, contractual 

quarantee provisions of ten have the function to reduce the 

scope of warranties stipulated by non-bindinq leqal 

provisions. Thus, quarantee provisions may 

reduce the quality level or performance requirements 

below those of the law (e.q. no warranty for legal 

defects such as invalidity of patents or no warranty for 

•intended• use, but only •normal• use>• 

reduce the guarantee periods provided for by th~ lawr 

shift the burdP- of proof froe the su~lier to the 

recipient or impose additional requireaents on accepted 

~vidence (such as require the.a to be written, or 

certified by an expert)J 

liait the scope of liability as to type (e.q. no 

rectification or damaqes in natural, but only liquidated 

da111aqes), scope (e.q. no daaaqes for consequential loss), 

volwae (e.q. 11aximua ceilinq for da.aqes) or time (e.q. 

shorter li•itation periods), a quarantee provision 

offered or accepted by the suppli .. r are not necessarily 

•per se• favourable for the recipient, but an instruaent 

of the supplier to limit his liability under the 

applicable law. 
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On the other hand, re1ying on1y on relevant provisi<'lls of the 

iaw without the specific formiu1ation of a contractual 

guarantee 

contr.:::.-t: 

law. 

provision 

because of 

may introduce uncertainty into the 

possib1e different interpretations of the 

Cont£actpa1 freedSP and Barsaipinq fO!!lf 

Since few no:r:11s on guarantees and warranties in transfer of 

technology transactions are binding, the principle of 

contractual. freedoa prevails. 'l'bis enables the contracting 

parties to gear the contractual provisions to the specific 

cirCUJ1&tances and objectives of the ~ndividua1 transaction. 

On the oth1ar hand, objectives outside the interest of the 

parties may easily coae out of sight and may not be reflected 

in the contract. In addition, the principle of contractual 

freedom usua11y works for the party with the stronger 

bargaining position. In this reSP£Ct it should be borne in 

aind that the technology flows to developing countries are in 

aajor parts coming frOID transnational corporations (TNC). It 

is estimated that the share of TNC's in the world tecbnol09y 

turnover oscill.ates between 60,-70\ and it represents around 

90\ of the f1ows to deve1oping countries. Usual1y, the 

barqaininq power of TNC's wi11 prevail over that of the 

recipient. An analysis of the content of present licensing 

contracts would show that guarantee provisions are mainly used 

to liait the 1iabi1ity existin~ under the applicable 

non-binding law instead of extending it beyond that scope. 

The situation aay only be different on those techno1ogy 

aarkets where the suppliers have to cnmpete to secure 

licenses. 

registered, 

party to 

recipient'• 

recipient 

technology 

author"ity. 

If transfer of techno1ogy transactions must be 

the registration authority aay become a third 

the negotiations, usually strengthening the 

bargaining position. 'l'his may permit the 

to require specific guarantees under which 

is likely to be accepted by the registration 
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1.5 Meaning and scope of •cuaraeteea· ppd -Warraptiep• 

1.5.1 Meanins 

In 9eneral l~al terminology, the ters •guarantee• is used in 

two waysa 

it may describe cer~ain tyl"s of obligations of the 

supplier vis-a-vis the recipient to 

defects, and 

it may describe a secondary 

three-party-relationship to answer for 

default. 

warrant 

obligation 

a third 

against 

in a 

l"rson's 

•Guarantee• and •warranty• as warranty agpipst defects 

Guarantees existing of a primary obligation are an affirmation 

or i;.r0111ise that the matter supJ•lied will be free frOlll certain 

legal or factual defects or will •eet certain ~tandards. 

Thus, a technology supplier may guarantee that the 1>11tented 

technology transferred is free from third party rights, that 

the inputs transferred by him will meet St-'Cified quality 

levels, or that St-'cified 1->1rformance requireJDents will be •et. 

The terminology for this tyl" of guarant~e is different in 

various legal systems and no~ entirely coherent in contractual 

practice. Guarantees of this type are partially also referred 

to as •warranties•l/, 

•conditions•§/ or just 

•requirements•!/, 

•obligations•2/. 

"representations"~• 

Some law• stressing 

the effects on non-fulfill•en~ of guarantee provisions treat 

the 111atter as a problem of "liability•!!/, "breach of contract" 

or "effects of non-fulfillment". (For 1110re details, see 

Chapter 3.5.5 

non-fulfil.Jlient"). 

and in Spanish 

"Consequence• 

The ter111s used 

"9aranua•W. 

and R!91!dies in r.ase of 

in French are "CJUar1nte"~' 

Art. 2283 of the Civil CO\ie of 

Medco c0111bines s1.>111e of the different a11pro.•chei.. 

translated frOlll 51-'niah, as followss 

I\'. reads, 
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Illpatiatjye <;aae 

•The vendor is obligeds 

( I) 
( II) 

(III) 

to deliver to the purchaser the thinq soldr 
tc quarantee the quality of the thingr 
to be liable in case of dispossession.• 

Subsection (I) describes one of the priaary obligations of the 

supplier which would be called •obligation• in aost leqal 

syst29ls. Subsection (II) describes an additional obligation 

which would be considered as an •implied warranty• by smae 

laws and as a •guarantee• or •condition• by soaae other laws. 

Subsection (III) stresses the legal consequences of 

non-fulfillllent. 

This document uses the terms •quarantee• respectively 

•warranty• in a rather broad ~ense and as having the same 

meaning, unless specifically stated. 

Guarantee es •suretx: 

The term •guarantee• is also used to describe the obligation 

of one party (the guarantor) to answer to the other party (the 

creditor) for the fulfillnent of an obligation of a third party 

(the debtor)JJ/. In transfer of technoloqy agreements this 

type of guarantee often takes the form of •bank guarantees•, 

•performance bonds•Jrl/, •safeties• or •financial 

guarantees•W. 

This document will use the term •financial guarantee• for the 

various forms of suretiesJJ/ 

Implied and Expre11 Gu9rantee1 

Guarantees may be i111plied~, which means that a law may 

contain obligations which are deemed being in force in any 

contract subject to the provisions of the law, even when they 

are not ~~plicitly stipulated therein. Expre•• guarantees on 

the other hand are obligations which will not become part of a 

contract unless they &re explicitly m~ntiooed therein. 
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llluttrative g1ap•e l 

Art. 197 (1) of the Code ot 
Obliqations of Switzerland reads• 

wThe seller is liable to the buyer both 
for express representations made and that the 
object of the purchase has no physical or 
teqal defects which ftli.minate or substantially 
reduce 1ts value or its fitness for the 
intended use.• 

Here, the warranty aqainst •physical or leqal defects• in view 

of the intended use is iaplied, whereas other more far 

reachinq warranties will only be applicable in case of express 

representation to this effect in the contract. 

Binding apd Nop-bindipg Legtl Warranties 

Provisions on quarantees and warranties laid down by law, are 

very often non-bindinq and may therefore be deroqated from by 

contractual stipulation. 

!JJi!!.rtrative Clause 2 

Art. 199 of the Code of Obligations 
of Switzarland reads: 
•An aqreement to exclude or to limit the 
obliqation to warrant is invalid if the 
seller has fraudulently concealed the defects.~ 

Under this provision, the parties are free to abroqate the 

implied warranties under Art. 197, in principle. Only the 

warranty aqainst defects which have been fraudulently 

concealed is binding and 1111y not be abroqated. 

As discussed before (see Chapter 1.4.2), non-bindinq 

provisions will often e~able the recipient to reduce the 

content of quarantees c~low that provided for by law. 

Scope of Guerentee Proyisions 

The scope of the is•ues c~vered by quarantee provisions veries 

considerebly in different national leqisletions end in 

caa.ierciel useqe. 
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Within the context of this guide, the issues which are 

considered to be subject to guarantees result froa the 

identification of the critical parameters which have a 

determinatin9 influence on the successful implementation of a 

project. These parameters could be classified as those which 

relate to the objectives of the project and the correspondin9 

technoloqy transfer (e.g. product quantity and quality, raw 

material and catalyst consumption, utility conswaption, patent 

validity, improvements, spare 

etc.) 

parts, development of 

technological capabilities and to the operatin9 

conditions in which the technoloqy is supposed to operate 

(local raw materials, stalls, utilities, site conditions, etc.) 

In order to reduce the risk of failure of the project, the 

technolcxr.· supplier is expected to guarantee the fulfilment of 

his obligation by undertaking guarantees on issues, such ae: 

completeness, correctness of documentation transferredJ 

suitability cf the technoloqy to 

conditionss 

mechanic~l warranty of equipment 

quarantee for engineerin9J 

perfonnance of process parameterss 

legal title and infringementss 

access to improvementss 

equipment, spare partss 

training. 

O(.rerate in local 

and workmanship 

This classification of issues which may be subject to quarantees is 

not without controversy, since the present negotiation practice 

among developed countries entrepreneurs regard only the first five 

as guarantees 'stricto senso', even though the remaining three may 

be of extreme importance for developing countries2.§/. 
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1.6 Adyaptfget apd DiffdDQtfS'I of COQtr•cttl GUrtptn yd warunty 

ProJiniops 

Contractual guarantees are an 1-portant aeans to e:isure the 

achievement of the objectives purtued by the recipient but also to 

p~otect the interetts of the supplier. The use of guarantee 

clauses .ay retult in aoae of the f ollowinq advapt1se1 for the 

recipient a 

certein result•· Be cannot 

to the recipient, but has to 

in a specif ieC! way unde~ 

The supplier is comaitted to 

merely pass on tha technology 

ensure that i~ is actually workinq 

specified conditions. 

recipient guide the plant 

pass on a plant design 

or for himself, but baa to 

'J.'l,e priorities defined by the 

deticpl. 'l'he supplier cannot merely 

developed for another recipient 

ld•pt it \o tbe Peed' and requirements of the recipient. 

Demonstration of deficiencies may be facilitat;d end adequate 

remedies be provided for in case of delays or def£cts. 

Both parties are for~ed to do adequate •homework•. The 

recipient Iotas to specify the results he wants and for this 

purpose has to familiarize hi.9self aore precisely with his own 

needs, with raw aaaterials and tources of enerqy available, 

with the requirements of traininq personnelf with different 

options open to him, etc. The supplier w1ll study the 

technical and economic conditions, under w~ich the technology 

will be operated more preciaely. 

In apite of these adva~taqes, current contractual practice and 

experience of recipient• often ahe>tf a numb2r of short-cominqs of 

preaently uaed guarantee provision•. The followinq pr9bl11es are 

encountered av.>st f requentl71 
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Suppliers :nay refuse guarantees, especially perfor.ance 

guarantees on the qround that they have po adequate control of 

the conditions under which the technology is operated by the 

recipient. They may be only vil1ing to qrant guarantees, if 

they are qiven 1uperyisorx r!ght~ which in turn weakens the 

independence of the recipient and aay slow down the absorption 

of the tecbno1ogy. 

In contracts related to the construction of plants, suppliers 

often drastically liait the scope of thei~ liabilities, if the 

recipient insists on separete coptractt for the different 

supplies such as provision of know-bow and basic engineering, 

provision of detailed engineering, desiqn and execution of 

civil works, and supply of equipment. Siailarly, even in 1ess 

cU11ple1 technology ~ransf ers the ~upp1ier aay only be wil1ing 

to grant guarantees, it substantial inputs are bought from hi• 

or a source deeiqnated by him. This may discourage 

unpackaging ~nd the use of local resou~ces. 

The supplier may provide cap1taJ.=intepsive technology instead 

of labor-intensive technology, because the former may be less 

vullerable to ddfects by operating staff. 

The supplier may overdes.1.."Jl the plant to be perf~r.tly sure to 

meet the gu~rantee. 

The supFlier may grapt certtip guarantee• but gnit other• 

which pennit him to comply eas{ly with bis obligations, e.g. 

guaranteeing a plant capacity, but not specifyin~ the yield 

and other important production para11et*r1. 

The supplier may us~ guara~tees for the purpose of llritipg 

hi• liabili~ or exyludins right& of the recipient, which 

otherwi1e are ruled by exi•t.ing laws. 
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1.7 Al.texpative apd COPplpeptt;y Approtchea to Coetrac\Hl Gpaifptee 

Prgvision1 

1.7.l 

As has been mentioned before, the recipient aay have difficulties 

to neqotiate guarantees which satisfy .ais objectives. Sa.e 

suppliers may reject quarantees alt09ether, others will use the.a 

aainly to restrict their liability belcnr the level contained in the 

non-binding provisions laid down by law. Satisfactory guarantees 

may burden the recipient with heavy additional paymie~t 

undesired 

by the 

quality 

obligations. In other cases, guarantees may have 

side-effects which contradict other objectives pursued 

recipient as example, tying arrangements linked to 

guarantees which exclude the use of local inputs. 

For all these reasons, the recipient should also consider possible 

alternatives to guarantee provisions as well as possible steps 

wtich could supplement guara~tee provisions and aake up for some of 

their limit~tions. Such alternatives will be discussed in this 

secticn. 

U1e of Existing Lew' 

The impact of the legal environment on guarantee clauses has 

already been discussed (see Chapter 1.4). Binding legal norms 

have priority over contractual provisions. Insofar as there 

are non-binding norms, the recipient should compare the 

content of the guarant.ee provision proposed by the supplier 

with the l~gal situation. If the CJUarantee provision is .ore 

restrictive than the non-binding law the recipient may 

negotiate for the deletion of that clause so that the 

non-binding law would replace the clause, or at lea•t avoid 

clauses which explicitly exclude the application of implied 

warranties. 

Furthermore, it should be obs•rved in this context, that 

practically all existing laws do not limit the .. ximvm a.cunt 

of dam&ges to be paid if an implied warranty is n~t met. To 

the extent that the norms on implied warranties are also 
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applicable to a transfer of technology the st&tutory 

provisions are 110re favourable to the recipient than a 

contractual warranty wbicb liaits tbe .. x~ a.cunt to a 

certain percenta9e of the royalty or payaent. Therefore, from 

the ~-ecipiel't's position, a valuable guideline to foll.ow would 

be not to waive a guarantee laid d01t-n by the law applicable to 

the contract, since leqislation, in sa.e cases even the 

leqislation of the supplier's country .. Y be supportive to the 

recipient's position. 

RfCipiept't £tptbilitie1 with Referepce to the Te£bnology 

Traptfttre4 

One of the .. in reasons for the recipient to ask for 

quarantees it his lack of faailia~ity with the technology and 

hit lillited capability to detect defects and otherwise help 

hi.Jlaelf in ca1e of .. 1-functioning. All measures which narrow 

the gap between the technoloqical capabili t:.ies of the 

recipient and the technoloqical requirements of the technology 

will also 11-it the scope and necessity of quarantees. 

The gap can be narrowed by improving the . recipient's 

t.echnoloqical capabilities thT.ough trainin9 pr09rU11Bes, vi1its 

to the supplier'• plant, technical a1sistance of the supplier 

etc. The gap can also be narrowed by choosing another 

technology which is more familiar to the recipient. In any 

case, the recipient should give account to himtelf, whether 

and to which extent he is able to master the technology. 

In Yuqotlavia, this requirement has even been transformed into 

a legal obligations 

Illustrative Clause 3 

" An organization of associated 
labour may conclude with a forc:ign person 

a contract for the acquisition of a 
meterial right to technology provided 

the following requirements have been mets 
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(1) If it qualifies or if it gives a 
guarantee that it will qualify to 

aanufacture products and/or perfora 
services on the basis of the .. terial 

right to technology acquired." 

(Yugoslavia, Technology Lav, Art 26(1) 17/) 

Lipkase of Payweptf to Pp1fill'Pt of Gparantee• 

The interest of the supplier to put the technology transferred 

into effective operation will be bigbl.y increased, if the 

pay.ants due to hia are directly depend~t en the working of 

the technology, e.g. when the payment is based entirely or 

partially on the quantity and quality of the production and if 

royalty payments for patents and other industrial property 

rights arr. linked with the validity of these rights in the 

sense that if such a right is declared invalid by a court, the 

licensee will not pay the royalties. (See Chapter 4.6) 

As far ae rectification of defects is concerned, the supplier 

will rectify these in order to ensure the expected a.ount of 

royalties. However, be would refrain from rectifications 

which would cost more than he would loose because of reduced 

royalties payable to hi• in case of defects. 

Performance of the technology and payments aay also be linked 

by withholding part of the payment until the expected level of 

performance is reached or by .. king use of performance oonds 

(see also Chapter 4.10), when the technology fails to reach 

certain performance levels. 

Joipt Vepture1 apd Other Participetiye Pore• of Technology 

T(IQlfCtiopt 

If the 1upplier bas a direct financial or ecos109ic interest in 

the proper functioning of the technol.oqy, guarantees .. Y be of 

less iaportance. Etpecially, in the case of joint ventures, 

any failtJre of the technology may directly affect t.he returns 

of the supplier. This aay induce hi• to rectify defects 

regardless of guarantee provisions. The i•pact of the type of 
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orqanizational for9S upon the scope and necessity of guarantee 

provisions is discussed in Section 2.4.3. 

State Gparantns 

The 9overDJ1eDt of the supplier country could assist in 

obtaining iaproved guarantees or .ay provide additional 

guarantees as for exaaple in cases where the goverDJlellt of the 

supplier's country is directly involved, i.e. by sponsoring a 

transfer of technology project through loans or other ezport 

prOllOtion activities. However, 

concerning the selection of a 

this .ay involve restrictions 

apecif ic supplier frOll that 

country, who was not the recipient's first choice. 

IpforPPl So1ptions 

Inf or.al 

supplier 

important 

links and autual understanding and trust between 

and recipient .ay often, in practice, be highly 

to the success of a project. Good personal contact 

between counterparts are not a substitute for guarantees,but 

they can help to reduce the •saall print• of guarantee 

provisions considerably and can obviate many problems at a 

later stage (for more details see Chapter 3.4.5 •Approach of 

the Parties to Negotiations•). 



,,_ ___________ -------- -~ ---

- 26 -

CHAPTER II 

Preperatorv StfCU! of the Pro1tct IPP"ct op Gµaraptee apd parragty 

Proyisiop1 

2.1 Ipt£odpctiop and S:zrzpry 

The tran1fer of technoloqy tran1&ction i1 in the -jority of cases, 

and particularly in developing countrie1, a con1tituant part of a 

larger project package involving different c011pOnents. 

Con1equently, the preparatory activitie1 for the acquisi~ion of 

technology are, 11 a rule, inextricably connected with the overall 

project preparation or pre-invest:.ent activities. 

The pre-inve1t.ent ph11e typically coaprises several stages: 

identification of investment opportunities (opportunity studies)J 

prelt.inary project selection and definition (pre-feasibility 

studie1)J project foraulation (feasibility studies and associated 

support/functional 1tudies), the final evaluation and investment 

decision (for details sees Manual for the Preparation of Industrial 

Feasibility Studies, OllIDO, 1978). 

The information collected, the analyses performed and the options 

taken during these pre-investment activities relate also to the 

technological component of the project package (choice of 

technology, selection of technology supplier, selection of the 

channel and aodality of transfer of technology, etc.). 

The specific position of the technology within such overall project 

context, often deteraines the •genetic code• of other constituent 

parts of the project (equipment, skills, etc.) as well as the basic 

conceptual design of the whole project and the interconnections 

among its constituent parts. 

Within the project preparatory stage the following activities and 

decisions 

allocation 

have 

of 

a specific bearing on the proper - case specific -

responsibilities and stipulation of corresponding 

contractual 91J&rantees/warrantie•• 
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definition of overall project objectives and of specific 

objectives and critical para11etera vbicb should be achieved 

throuqh the transfer of technology transaction (See chapter 

2.2)J 

analyses and specification of site, location 

conditions in which the transferred technology 

operate (characteristics and availability of 

equipment utilities, skills, specification of 

conditions, etc.) (See chapter 2.3)J 

and opera~inq 

is qoinq to 

raw .. terials, 

env!ron.ental 

search activities to identify technological alternatives, 

potential suppliers. available channels and 90dalities of 

transfer of technology and .. in characteristics and evaluation 

criteria for selection of different options (See chapter 2.4)J 

information exchange between the recipient and the potential 

suppliers (See Chapter 2.5). 

2.2 Pefinitiop of Ob1ectives of the Transfer of TecbDOlos-( Tranflcti2D 

The identifications of objectives of the recipient and their 

subsequent discussion with potential suppliers will help to clarify 

the contract intentions (later on normally reflected in the 

contra~t preamble) which represent iaportant elements for the 

identification and definition of those parameters which may 

influence the successful iapl.-entation of the project. 

The technoloqy/investllent profile will contain a first listing of 

relevant develoi-ental, economic and technical objectives and 

parameters. In view of the variety of economic and technical 

parameters, their respective value aust be rated to a certain 

extent at this early stage in respect to its coat benefit to the 

project as a whole. 

Por exaaple, in a 9iven project, intended 

production line, the technology aay 

following objectives of the inve•tors 

to improve 

be expected 

an existing 

to aeet the 
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increased uae of local. rav -teriala, 

increased local eaploy.ent 

increased -1es of a final product 

------- - - - ---

Each of the above objectives aay be considered important by the 

investor and -Y be taken as the baaie for the definition of the 

critical para.etera. !f for exaaple the sales of a product depend 

on the quality of a product in terms of purity, the para.etera 

vbich influence product purity bec!J9e critical para11eters. The use 

of local rav aaterial, attractive for exa.ple because of its 

positive impact on product price, continuous supply and foreign 

excbange -vinga, aay however have certain constraints on product 

purity. It is therefore important that these para11eters should be 

considered jointly in teraa of an attempt to set a rttipg. 

If the social coat benefit ratio of i.llproved quality and hence 

increased -lea is proven to be more beneficial than for exaaple 

the use of local rav aaterials or increased local employment, then 

increased sales shall be put higher on the investor's list of 

objectives than local supply or eaploymient allowing for adequate 

trade-offs ..ong them. 

Having set the rating of the objectives it is i.llportant to 

establish a ratinq of the correspondin~ technical para11etera, which 

would to a large extent deteraine the technology choice. If in t •• e 

above exaaple, increased sales and hence high and stable product 

quality, is an important objective, all those technical para .. tera 

which influence product quality (e.q. rav .. terial specifications, 

catalyst, utility conaU11ption etc.) should be rated accordinqly 

within the overall context of the techno/economic feasibility of 

the project. At the same ti .. , national development objectives, 

especially vhen foraulated in a binding aanner, and existing 

econoaic, technical and social patterns, 11Ust be considered. If, 

e.q., a technology which is technically and economically very 

promiain9, depends on specific inputs from abroad and these inputs 

-Y not be iapc;rted because of the 9ovem-nt policy to cut down 

iaports in certain technical aectora of the economy, then the 

project would have no chance, unl•~• local alternative• for this 

input can be found. 
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2.3 Analteit tpd Specification of Opeqtins Condition• ie !fbicb the 

TecAAologx is to be U'ed 

2.4 

Differences of the operating conditions between the supplier and 

recipient, which are particularly marked in the relations between 

industrially developed and developing countries (see Chapter 1.2) 

require a thorough aseesssent by both parties, in order to enable 

an adequate transfer and safe and efficient operation of the 

transferred technology in the new environment. 

The specification of the recipient'• operating conditions aust be 

undertaken in order to identify meaningful case-specific critical 

para.eters. As in the case of project •objectives• the recipient's 

•operating conditions• have to be aade a constituant part of 

concrete •reference base• for the difinition and interpretation of 

guarantees, since otherwise •noraa1• operating conditi~s would be 

assuaed. 

It is of priae interest to the technology recipient that the human, 

11aterial, enviro1111ental and other operating conditions of the 

environment in which the technology is to be used, are taken as the 

design basis for adapting the technology to the new environment or 

vice-versa. The •transplantation• of unadapted technology on an 

unadequately prepared and receptive environment is one of the major 

causes of failures in tranBfer of technology to developing 

countries and at the same time one of the main excuses of suppliers 

for not meeting the critical parameters. 

Search and Evaluation of Inforpation on Characteristics of 

Differept Technologie1, Potential SppQlier1 end Orsenizetigpel Fo~ 

A way to reduce the risk of project failure is to make a thorough 

evaluation of the information on the characteristics of available 

technoloqies, the potential technology suppliers and th~ 

organizational for111 of technology transfer and relate this to the 

guarantees issues. 
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Cl!trtsttdetica of Teclmol.osl91. 1Ptloea 

A technology wblch ia beat suited to t.he specific •objectives• 

and •operating conditions• of the recipient represents in aost 

caaea the beat inf or11al guarantee for actually achieving the 

expected reaults of the technology transfer transaction. In 

evaluating different tll!Chnological options frOll the point of 

view of guarantees, the specifications of different types of 

technologies have to be taken into account, like 

ccmmercially proven or non-proven technologies, 

process and product technologies, etc. 

Charpcteristic1 of Potentipl Technoiggy Supplier& 

Technology transfer transactions are usually long-term 

arrangeaents in which the capacity, reliability and the 

readiness of the technology supplier to cooperate are 

essential pre-requisites for an efficient transfer of 

technoloc;y. 

If the supplier 

functioning of 

is known to be 

the transferred 

interested in 

technoloqy 

the pro(ler 

in the new 

environment and ls ready to provide respective assistance, the 

risk of failure of the project is greatly reduced. FrOJD the 

point of view of CJUarantees it is useful to distinguish 

between different types of potential supplierss 

Hanufacturins £ntitie1 

Thete enterprises generally conduct research or otherwise 

acquire technology with the intention of using the same 

by building the neceasary inetallationa and producing and 

c0111mercialiaing the product• baaed on ~he technology. 

The licen•ing of technology is upually their aecondary 

objective, particularly in the early pha••• of the 

technology/product life cycle. Th• .. nufacturin9 fir11• 
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are usually beat equipped to solve the aany probleas 

which arise in scaling up the technoloqy frOll batch to 

pilot plant and to ccmmercial scale and in operating the 

technology. These enterprises are faailiar with all 

details of the working of the technology in their 

operating conditions (equipment, skills, inputs, etc.) 

and aay be expected to guarantee for the suitability, 

perfo:rwance, etc. of the technology also in its transfer 

context where the specified objecti~es and operating 

conditions aay be different. 

Epsipteripg Copt[!Ctprs 

Engineering contractors may conduct research and 

development of their own or may have been given the right 

to license the technology of a manufacturing entity. 

Such an engineering contractor will provide most of the 

technical support and will also be responsible to ~eet 

the guarantees provided. 

Usually, when the engineering contractor is also the 

technology supplier, it concerns well proven technology 

and the contractor has extensive experience in 

transfering such technologiea. Very often they have 

already built a large number of similar plants and 

therefore have already a set of standard guarantees which 

it is sometimes difficult to change. 

Retetrcb In1titution1 

While 1uch organizations often successfully conduct 

vorthwhile basic and applied research and can provide 

training services, they are usually not equipped to do 

the development work, acale-up and r.0111111ercialize the 

research results. Such re1earch results (not proven 

c0111D1trcially) usually cannot be licensed with ~uarantees 

which even come close to satiafying a cautious 

prospective technology recipient. As in the case of 
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sufficient 

in scaling-up 

will consider 

unproven technol09ies, only the recipient with 

R 5 D facilities and experiences 

technol09ies from batch to commercial scale 

this type of suppliers as a possible choice. 

Characteristics of Orgapizttiopal Fore of Techpology '!ran1fer 

TechnolOCJY can be transferred in a variety of different f oras 

which allocate and separate the responsibilities of the 

contracting parties in various ways. A potential supplier 

will usually only be willing to be responsible for meeting 

those critical parameters which can be influenced by hia. 

The problem mainly arises in connection with the transmission 

of a complex project package, including, inter-alia, 

industrial property rights, know-how, engineering, civil 

construction, equipment, catalyst and other inputs. If the 

recipient only acquires a single patent or a specific piece of 

know-how in order to improve a technolOCJY which he already 

masters and applies in his own production unit, questi- s of 

allocating responsibilities are less cOlllplex. 

The main contract types, characterized by the allocation of 

responsibility, are the following: 

Separate Contracts 

In this case, the various elements of the project 

•package• are acquired from different sources Part of 

the inputs may steaa from the recipient himself. Each 

supplier will be only responsible for the items delivered 

by himJ the c2111pati.bili ty of the vari.ous items and the 

functioning of the technolOCJY as a whole are within the 

responsibility of the recipient. The main advantages of 

this approach for the recipient may be that he c3n sf!lect 

the best supplier for each of tha items and in particular 

use local suppliers to the widest extent possible. On 

the other hand, the recipient bears the risks of failures 
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in the ctX>rdination process. 

function properly, he has 

which of the suppliers is 

If the project does not 

the burden of proof to show 

the one responsible. This 

approach requires that the recipient is experienced in 

the co-ordination and control of complex projects. 

Since none of the suppliers will qive a quarantee for the 

performance of the project as a whole, the individual 

performance for the various items are of particular 

importance. The recipient may also minimize his own 

risks by employinq experienced construction manaqers to 

coordinate and supervise the different suppliers. 

Turnkey Contracts 

Under a turnkey contract, one single supplier has the 

responsibility for the delivery of the whole project 

package, including everything from the basic design up to 

the •turning of the key• by the purchaser i.e. to start 

the operation of the plant. Usually, the supplier is not 

able to do all the work himself and will therefore employ 

sub-contractors. But the responsibility to deliver the 

entire techn~~~y in time and without defects rests with 

him. In such a cascade type contract the risks arising 

from coordinatinq the different inputs are borne by the 

supplier. According to the scope of the turnkey 

arrangement, the arranqement may be a •partial turnkey 

contract•, a •total turnkey contract• or a 

•product-in-hand-contract•. Under a partial tprnkex 

coutract the scope of the contract is limited to 

everything directly connected with the technoloqy 

transfer while ancillary work such as administrative 

buildings, storage rooms, transportation facilities may 

be left out. Under a pr9duct-in-hand contract the 

supplier does not only assume responsibility for the 

proper working of the technology, but in addition for a 

certain performance achieved by the recipient operating 

the technology during a specified period. Por the 
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purpose of this study, the term turnkey contract is used 

to cover also such arrangements as partial turnkey and 

product-in-hand contracts unless otherwise specified. 

In turnkey contracts the most iapc;rtant criteria will bP. 

performance. The advantages of turnkey ~ontracts for the 

recipient are aainly that he nas only one partner who 

assumes full responsibility. The rssponsibility itself 

does not only cover the functioning of the separ~te parts 

of the project, but the proper functioning of the 

technology as a whole within f1xed time :imits. The main 

disadvantage is that the 

influence on the choice 

local subcontractors. 

recipient has less, if any, 

of ~ub-cor.tractors, especially 

The recipient may partially balance the disadvanta~es by 

obliging the supplier to use sub-contractors nominated by 

the recipient whenever these sub-contractcrs are 

sufficiently qualified or by obliging him to involve 

local sub-contractors for a cer~in percent3ge oi the 

project value. 

Semi-Turnkey Contracts 

Semi-turnkey contracts combine elesents of the separate 

contracts approach and the turnkey cnntracts a~proach. 

The semi-turnkey supplier only provides part of the 

technology, while other parts such as civil engineering 

are provided by the recipient or su~contractors of the 

recipient. But the semi-turnkey supplier, be:f.ng tha main 

supplier, is responsible for the functioning oi the 

technology as a whole, unless ne c.sn prove that a 

particular defect is not due to him, but due to a failure 

of the recipient or the recipient's subcontrGctora. 
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This type of contract will. require in particul.ar a 

precis@ all.ocation of respective responsibilities of 

participating parties. Its aain advantage is the 

coabination of unpack•ging the technology bundle and at 

tha &aae tice keeping the suppiier involved •h~ knows the 

t?-Chnology best and therefore can specify and control the 

various requirements best. Disad~antages aay arise out 

of th~ difficulty to trace the source of an eventual 

defect. In addition, the recipient llldY be left with a 

n~n-functionin~ technology, lf the defect is ~ue to a 

failure of one of ~is subcontractors. Therefore, the 

recipient aust have an interest to ensure that the 

supplier checks and approves the selec~ion of the 

sub-contractors and the execution ?f their works or 

otherwise assists iu the supervision or the s•1pplies 

procured by sub-contractore. 

Participative Agreepeets 

The responsibilities of parties may also be ·egulat6d in 

a more indirect manner by involving the suppl!~r in the 

financial or commerc!al exploitation of the technology 

transferred, thus creating a •cOlllJllunity of interests•. 

Apart from jo~.nt ventu.r:es, the agreement may contain 

buy-back clauses, it may have the for111 of subcontr&~ting 

agreement, the supplier .nay be otherwiso engaged in the 

marketing of the product, or the payments may be directly 

related to the perf~:rJDance of the t&chnology. In such 

cases, the supplier may h!lve a commercial baterest of his 

own that the technoloqy functions properly, this interest 

corresponding to that of the recipient. Such 

arrangements may supplement guarantee provisions and 

en~ure effer.tive and ape~dy ractification of d~fects. At 

the same time, however, they may reinf6rce the d&pendcncy 

of the recipient upon the supplier. 
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Eya1uatiop of piffereet Optiopa 

Soae of the -in f11.ctor1 to be taken into account vhen 

evaluatinq the info~tion obtained in the preparatory 8teqe 

in relation to quaranteea are the follovinq: 

Capability of tbe Recipiept. A recipient vith a 

coapetent en9ineerinq department and prior experience in 

coordinating the acquisition and installation of new 

tecbnoloqiea will be aore likely to •unpackaqe• the 

technoloqy 

experie=nce. 

bundle than a recipient without such 

The latter -Y ~·refer soae kind of turnkey 

agree91e11t or will have to employ consulting enqineers to 

coordinate and control the installation of the tecbnoloqy. 

J.eaal pd Ipatitutiopal RegpirWJet@• Generally 

institut!ons or qovernmenta, vhir.h are financing the 

tecbnoloqy, may impose certain r~irl9ellts as to the 

form of the transaction. Scme countries also have strict 

rules on the use of local suppliers, especial.ly for civil 

enqineering and consultancy. 

Illustrative Clause 4 

•In case any consultancy is required to 
execute the project, this should be 
obtained from an Indian consultancy 

enqineerinq fir.. If foreiqn consultancy 
is considered unavoidable, an Indian 

consultancy firm should nevertheleas be 
tha prime conaultant.• 

(Annexure to application forms for foreiqn 
collaboration approvals 1982. Government of India) 

In this case, a total turnkey contract is not possible 

eince the tecbnoloqy aust be partially unpacked. 

Ayailability of 6dmguate Suppliftl· The cboic~ will be 

influenced by the type of ~appliers. In some caaeo, a 

supplier will not be willing to let subcontractor• 

execute certain part• of th« work, but will inaist on 

doing the11 himself. In other caees, it may be exactly 
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the opposite. Thus, a manufacturing entity aay be 

interested in licensing its know-how, but aay be unable 

to provide for other parts of the project package, 

because it may not have sufficient engineering capacity 

or experience in t ranaferring technolOCJY on his own. 

Rgliabil!ty of $he Sppp1ier. In turnkey agreements, the 

success of the technoloqy transactions strongly depends 

on the coapet&nce ar•d acctaracy of the supplier. While 

the capacity of the supplier is essential in any 

tecbnolOCJY transaction, it is nore iaport.ant in turnkey 

aqreements than in other agreements, because the sup(llier 

iF entrusted with a very broad range of responsibilities. 

Thur;, the supplier's 1rrior experience in the concerned 

field will also influence the chcice of the type of 

trat·oaction. 

Scope of liability. The choice of the types of 

transactions aay be liaited by the acope of liability 

that can be negotiated with the S!ipplier. As a rule, the 

eupplier will have to extend his liability when bis share 

of influence is broadened, e.q. when he 1s the only one 

to select the subcontractors. 

~- Finally, the various types of transactions and 

corresponding r•sponsibilities ... y have a different 

impact on the price of the technoloqy. If the recipient 

does the coordination work hiaaelf, the total cost of the 

project should be lower than in the case of a turnkey 

arrangement, because he can choose the beat offer for 

each project component and does the coordination 

hi .. elf. But when he bas to employ consultants to do 

this job. the situation may look differently. 

The high degree of res(rODsibility of the supplier in a 

turn-key arran9e111ent may lead to over-design or other 
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fo:ras of saf equard arrangellellts which protect the 

supplier against the failure to perf ora, but which 

unnecessary increase the overall cost of the package 

which the recipient has to bear. 

2.5 IpfoEPftiop Excbtnse b!tveen Recipieet apd Ppteptial S\ppl.iers 

As discussed before, in order to decide upon a technology which 

would meet the objectives of the project in the expected operating 

environ11ent, it is important that at a~ early stage sufficient 

inforsation exchange between the technology recipient and s~pplier 

takes place. The inforaation exchange is an iterative proe9ss and 

not a ·one-way street. In order to provide the recipient with the 

necessary information on technology, the supplier needs a clear 

specification of the recipient's requirements. On the other hand, 

the recipient can provide meaningful infor11ation to the supplier 

only if he is aware of the basic characteristics of the technology 

to be transferred. 

The recipient should carefully collect all the inforaation which is 

necessary for the supplier to be aware of the objectives, operating 

conditions and other relevant circuastances of the specific case 

and to conform with his inforwaation obligation {critical parameters 

of technology, etc.). When the recipient has difficulties in 

collecting all the information due to his lack of experinece or 

lack of fa•iliarity with the technology, he should indicate this 

and require the supplier to review all the information received 

frOIR the recipient, or contract an expert to do the wor~ on his 

behalf. 

The infonaation provided by the recipiant will usually at least 

include the followings 

(1) Information on recipient, such as 

- location and site of plant 

- scol" of enterprise 

- existing technological experience 
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- skill and availability of .. npower 

- specification of available raw aateriala, equiplftent, 

utilities 

(2) Infor.aticm on recipient's objectives, such as 

- product: quality 

- capacity 

- use of specified local resources 

- use and training of local personnel 

(3) Infor.ation on the local situation where the plant is to be 

erected and operated 

- cli.atic, meteoroloqical and seis80le>qical conditions 

- soil conditions 

- availability of raw .. terials 

- general infrastructure (transport, utilities, COlllllUllications) 

- local regulation on investment law, transfer of technoloqy, 

intellectual property, safety, health, pollution, taxes, 

export promotion, incentives etc. 

The prospective technolosy supplier• will, at first only furniah a 

modest &80unt of information about the technoloqy so called 

•non-confidential information•. As they grow confident of 

obtaining the business and against a secrecy undertaking by the 

recipient, they will generally provide more details. It is usual 

for the supplier to only respond to specific queries. Hence the 

potential recipient must know what to ask. At the smne time, 

recipients aust be aware that suppliers will not typically reveal 

many aspects of their know-how which they regard as secret during 

the preparatory stage (catalyst identity, refractory 

specifications, etc.). 

It is usually possible for a recipient to conclude a •predisclnsure 

or secrecy• agree9'9nt (sometimes for a fee) with the prospective 

supplier which requires that the recipient will not use any of the 

inforr;iation he will receive (termed •designated confidential 

information•) or will not cOlllllunicate the sa.. to third parties 

withou~ the approval of the supplier. The disclosure agreeaent 
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will enable the recipient to study the design philosophy (the 

know-why) of the supplier's process and to visit and exaaine the 

supplier's aanufacturing facilities. The C01tpetent recipient will 

then be able to i~entify - on his personal basis - those aspects of 

the prJCess vbich would be aost critical to the economy and safety 

of his inte~ded ope~ations. He can then use the infor11ation to 

identify the ~idden risk areas and decide about the desirability of 

stipulating specific guarantee provisions. 

The inf or11ation provided by the supplier will usually at least 

include the followings 

(11 inforaation on supplier such as: 

- economic and financial capability 

- general technical experience 

- specific experience concerning developing countries and 

the recipient's country in particular 

- previous activities of the supplier in the field of the 

technology to be transferred (own utilization, R • D 

activities) 

(2) Information on tl~Chnoloqy to be transferred (nou-confidential) 

such as: 

- information on critical parameters of the technology in 

question 

- specification and characteristics of the raw materials 

needed 

- environ.ental aspects 

- information on equipment/piping (depending on the 

nature of the project) 

- inf onaation on legal restrictions in relation to the use of 

technGlOCJY (patent rights, know-bow, trade-mark, rights, 

etc.). 

{3) Information on licensing practices such ass 

- general licensing practice (fees etc.) 

- scope and content of guarantees usually granted (to other 

recipients) 
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- negotiabi1ity of CJWlrantees (stanchlrdized set of CJWlrantees 

vs. individually negotiated guarantees). 

- experience of other recipients with technology suppliers 

On1y when such information is excban9ed, 

t09ether in order to estab1ish critical 

technology, already taking into account 

conditions and establishing the division of 

the parties. 

both parties -y vorJc 

para11eters of the 

the prevailin9 local 

responsibility between 
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CHAPTER III 

Coptract Prtpn[f tiop 

3.1 IntrqdUCtiop and Sp--•ry 

After having identified and rated the various project objectives 

and critical para.eters, the recipient bas to evaluate the risk 

involved and decide in which way be .. y be assured that the 

par89eters will be 8et. As 81Ptioned before, guarantees and 

warranties are one 

However, they will 

iaportant way to obtain 

fulfil this function only, 

such 

if 

assurances. 

they are 

foxwaulated in such a way that the risk involved in not aiieeting a 

critical parameter is adequately covered by the guarantee provision 

(Chapter 3.2). 

Before starting negotiations the recipient bas to decide bow to 

approach potential suppliers and how to obtain offers. Re may opt 

for a formal tender procedure or for informal discussions with 

various potential suppliers. The offers submitted by suppliers on 

the basis of the recipient's tender documents need careful 

evaluation. Legislation may iapose a number of requirements, but 

in addition, the recipient bas to develop bis own set of criteria 

for evaluation (chapter 3.3). 

The preparations 

for111ation of a 

for negotiation 

aultidisciplinary 

require, first of all, the 

negotiating team with clearly 

defined responsibilities vis-a-vis the enterprise management and 

among the teaa members. The negotiating team must agree on working 

rules, and on negotiating position and strategy. Finally it must 

acquint itself with the supplier and his negotiating teaa and agree 

on a negotiating procedure (chapter 3.4). 

The main objective and function of guarantee provisions is to 

provide a standard against which the effective performance has to 

be compared in order to det~r.ine whether promises have been met, 

or not. It is .. ant to avoid misunderstandings fr2111 the outset and 

to give clear quidelines for the resolution of differences. Por 

this 
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of quarantee provisic.ns must take into 

qeneral requirements such as clarity and 

definition of responsibilities, scope of 

in case of non-fulfilaent etc. {chapter 

3.2 Critical Paraeeter1 and Correspopdins Gµtrpntess 

A specific quarantee relates to particular econa.ic effects and 

risk& involved in not aeeting a critical parameter. The econoaic 

effects aay be of a direct or indirect nature. Thus, a criti~..al 

parftaeter aay be for exaaple the consW1ption rate. The 

corresponding guarant!fi< .. y specify the consuaption in a certain 

quantity per unit. If the consuaption exceeds the quaranteed rate, 

the economic effects show up directly in higher manufacturing 

costs. Another critical parameter .. Y be the attainment of a 

certain level of technical skills of the recipient's personnelJ 

therefore, on.. of the contractual provisions may deal with 

training. Although a successful training has a clear impact on the 

profitability of the project, the economic effects cannot be 

expressed through the insufficiencies of the teaching proqraane, 

but only throuqh measurable parameters such as production delays 

because of unqualified trained personnel etc. In this case, the 

economic effects are indirect and the measurement of the risk is 

1110re difficult. This situation is even more evident, if the 

negative effects are mainly of a social or developmental nature 

such as the failure to create local R ' D capacities or the 

non-introduction of certain technological improvements by local 

enterprises. The risk potential of some of the main critical 

parameters in transfer of technoloqy transactions may be swnmed up 

as followss 

Deyietion of prqdgct gvplity, which 111ay 

quality guarantee, may entail losses 

degree of quality deficiency. 

be stipulated in a 

which depend on the 
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The .. xi.aua daDaqe occurs if the supplied plant produces 

products which are defective to the point of their 

un.arketability and no rectification to this situation is 

possible. The ainillua loss to the recipient in this case is 

at least the loss of invest.llent coats and the corresponding 

interests. 

The copsnpptiop of raw materials, catalysts, energy and other 

utilities, which aay be specified in particular performance 

quarantees, directly influences aanufacturinq costs. Thus, 

higher cons1Dlption rate than guaranteed will r~sult in a lover 

profit than expected, in pArticular when it concerns expensive 

raw material like catalysts. 

The effect of iPpuritie1 as exaaple in the raw materials such 

as the so called catalyst poisons aay be disastrous and cause 

the destruction of most expensive reaction inducinq systems 

(catalyst, electrodes, bio-activators, etc.). IJ1Purities 

could also cause plant damage throuqh corrosion. If the 

supplier quarantees certain results on the basis of raw 

materials of a specific source, da111aqes can be assessed only 

after •the fact• because it is difficult to foresee beforehand 

the extent of the damages. 

~may be a critical factor, especially if the market is 

cyclic as it is the case with, for exmnple, fertilizers. Ii 

correspondinq quarantees on delivery dates of machinery, 

documents, time schedule of traininq etc. are not fulfilled, 

the delayed beqinninq of commercial production results in no 

income whilst expenses continue. 

The entire technoloqy investment often will be based on the 

expectation that intellectual property is leqally protected by 

yalid patent• and may be used yitbout interferepce by third 

deal with the parties. Therefore one of the quarantees may 

protection against i.nf ring ... nt and third 

the case that intellectual property rights 

party claims. In 

of third parties 

are infringed and consequent legal action results in, for 
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example, plant closure or substantial market losses, patent 

infringement clauses may provide for indemnification of 

daaages to be paid to third parties. If production has to be 

discontinued by court order pending a final decision of the 

court, the losses resulting from the production shortfall have 

to be considered. In case of patent infringement the 

indeanity may also include the license fee to the patent 

holder if he agrees to license his patent or may include the 

cost of modifying the plant in such a way that the patent is 

not infringed anymore. 

The proper functioning of tgacbines and equipment is one of the 

conditions for the e~ficient functioning of the whole project. 

For example the operation of a plant 111ay have to be 

temporarily discontinued in oxder to replace defective pieces 

of equipment, which may cause a delay in the implementation of 

the project or a substantial production loss. 

The proper use of technology depends on the communication of 

all relevant inf 0J:J11ation in a complete and correct form. The 

dir~ct economic effects of not meeting a guarantee on 

completeness and correctness of information may only consist 

of some rectification or addition of documents, but may also 

cause delays in erections and commissioning of the plant and 

affect the entire production. 

In most ctses, recipients, especially those in developing 

countries, look for technoLoqy, which is capable of industrial 

realization and which is commercial1x exploitable taking into 

account their objectives and operating conditions. They will 

look for a suitability guarantee. The negative effects of not 

meeting such a suitability quarantee can range from minor 

additional "adaptation• cost to complete project failure. 

When the recipient acquires a technology which is unfamili~r 

to him and which requires maintenance and operating personnel 

with specific qualification, 1[aining is one of the most 
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critical parameters. As 

effects of not meeting 

indirect nature. 

discussed before, the econoeic 

this parameter will be mainly of an 

If the technology relates to an area where the pace of 

innovation is very fast, guaranteed access to improveaepts is 

essential to maintain the profitability and c01Dpetit1veness of 

the technology. The economic effects of not meeting the 

obligation to furnish the recipient with all relevant 

improvements may be measured by comparing the actual 

productivity, consumption rates and product quality with the 

productivity, consumption rates and product quality which 

could be attained when introducing the improvements. 

3.3 Invitation and Evalpatiop of Offers 

3.3.1 Non-Fo[J!!fl and Fo[J!!fl Tepderins Prgcedgres 

3.3.2 

After having decided to continue with the project after the 

pre~ratory stage, the recipient will approach potential 

suppliers to submit definite offers. He may do this in a 

non-formal way by contacting -Qllle potential suppliers or in a 

formal tendering procedure. Both of these procedures may be 

preceded by a •pre-qualification of suppliers• procedure. 

Government agencies, 

enterprises using loans 

institutions often 

public enterprises 

by public national or 

are obliged under 

international treaties or credit 

1>Articular tendering pro~edure. 

conditions, 

and private 

international 

national law, 

to use a 

Tender Guprantees. These guarantees, also called bid bonds, 

111&y be asked by the recipient in case of formal tender 

procedures to ensure that the supplier who has submitted a 

tender will not withdraw his tender within a set time limit 

~nd that he will conclude the agreement on the term• offered 

by him, if the agreement is awarded to him. They usually 

consist of a direct payment of the potential supplier or, more 
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often, by a bank guarantee. It may actuftlly be part of an 

overall bank or financial guarantee (see Section 4.lO) • 

Scope and Specificity of Gu1ranteel· The recipient has to 

decide whether the scope of the guarantees should be specified 

in detail before starting negotiations or whether this should 

be left to the subsequent negotiations. He has the following 

options a 

he is silent about the scope of the guarantees, but 

invite the supplier to offer guarantees on the issues 

listed (such as productivity, consumption of raw 

materials, catalysts, utilities, catalyst life etc.)J 

he spells out minimum guarantees for the most critical 

p~rameters or for all itemss 

he specifies definitely the precise content of the 

guarantees. 

If the guarantee requirements are phrased too loosely, the 

bids may fall short of the recipient's expectations. 

Therefore, a~ least minimum requirements for the crucial 

parameters should be listed. If the guarantee requirements 

are phrased very precisely, some suppliers may not be able to 

fulfil one of the standards and therefore have to refrain from 

submitting 3 bid, even though they could offer a valuable 

trad~-off. In the case of precisely defined guarantees, the 

supplier should therefore be allowed to submit alternative 

offers. Generally, it seems suitable to allow for sOllle room 

for later negotiations, while fixing minimum requirements for 

the critical parameters. 

Admi11ion nf Alternatiyet. In view of th& fast development of 

new technologies .. a recipient must envisage that he is not 

fully aware of all developments going on in the field of 

technology he wants to acquire. Thus, he may have described 

some machines or other parts of the technology in a way which 
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excludes alternative forms of meeting the requireaent. 

Therefore, alternative offers sboul.d be invitdd. The 

recipient, t.owever, will then be confronted with the problea 

to evaluate the alternatives properly Ynd according to the 

rating he bas qiven to the various critical 1'4raaeters. 

The recipient may also reserve his riqht to unpackage or to 

package the technoloqy differently from the invitation f~r 

bids. He may, e.q. reserve his right to acquire certain parts 

of the equipment from another supplier, even though a turnkey 

agreement is envisaged primarily. In such a case the 

quarantees must be phrased in such a way that they can be 

applied in both cases, or they will have to be adjusted in the 

course of contracting. 

Procedures for Ev1lu9tion· In some countries, qeneral 

criteria and procedures for evaluating an offer as a whole are 

stipulated by law. Furthermore, it may be stipulated that 

certain evaluation procedures of the bids should be followed. 

Within the scope set by legal requirements and the obligations 

imposed by creditors the recipient has to develop his own set 

of criteria for the evaluation of the bids. The criteria will 

reflect the rating of critical parameters established at an 

el!lrlier stage. But the content and explanatory notes given by 

the potP.ntial suppliers may necessitate a readjustment in 

certain cases. Thus the recipient lllAY have given a high 

priority to the low consumption of utilities based on the 

assumption that oil had to be used as utility which is rare 

a~d expensive in his country. Now one of the suppliers may 

have offered a process based on natural gas as utility which 

is available at more favourable prices. Or the recipient hae 

requested a high purity of the product on the assum.,tion that 

products with a lower purity cannot be sold on tt.e world 

market. One supplier lllAY not be willing to give this 

guarantee, but offers to buy all products with a lower purity 

at a certain price. Depen~ing on the level of the price 

offered, the recipient may give less importance to the product 

purity. 
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3. 4 Prepagtiona for Ne90ti1\ '.on 

3.4.1 FoEPftion of the Negptiating Tepp 

3.4.2 

The formulation of guarantee pr~rl.sions baa to aatisfy 

tiechoical, ec.anoeic, mana9erial and leqal requirements and 

therefore neceasitate a multi-disciplinary team approval. The 

neqotiating temn should preferably consist of the members of 

the project team who have f1111ili1rized theaselves with the 

various aspects of the project du.'!. --q the preparatory sta79. 

Definition of the Negotiation Positiop 

On the basis of the preparatory work and the evaluation of the 

offers received the negotiating team has to formulate its 

negotiating position. Where a tendering procedure has taken 

place, the basis o~ discussions will be contained in the 

tender documents. But even in this case, the own position 

must be further specified a~d possibly modified in view of the 

offers received. It should define the position on the various 

critical parameters which must be guaranteed and the ecope of 

the guarantees expected. It should also set clear priorities 

in order not to waste bargaining strength or time on less 

iaportant is~ues. 2..§1 

Usually the party who presents the initial draft of a contract 

has some advantages in the further negotiating procesa. 

Obviously, thia draft will reflect th6 proposing parties own 

position. The other party lilllY find it difficult to negotiate 

away f r2111 tha propoBed general framework of the contract or to 

oppose the whole set of proposed guarantee provisions, because 

it 1111y feAr to appear to be obstructive. 

It is part of any negotiating process that eac~ party baa to 

yield on certain issues. Therefore, the neqotiatinq team 

should formulate a 1114Ximum position for the beginning of 

negotiations and a minimum position on which it can fall back 

during negotiations. 
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Especially the ainiau. position should be carefully drafted 

and then be examined in an iaaqinary test run in order to find 

out whether t~e risks involved can still be accepted. 

In addition to the aaxiJIUll and ainiaua position, the 

neqoti6ting team should consider possible alternatives. Thus 

trade-offs aay be possible bt=tileen the scope of guarantees and 

the aaount of royalty payments or between two different 

paraaetera to be guaranteed. E.g., fuel efficiency not 

guaranteed by the s~pplier aay be far more iaportant to a 

recipient than product purity cr.iaranteed by the supplier. The 

recipient .ay thus want t.be process to be re-ilesiqned to 

achieve the desired fuel efficiency and for fuel consu.ption 

to be guarant86d. The neqotiatinq teaa may also consider 

alternatives to ~-uarantees as such (for discussion of these 

alternatives see Chapter l.7i. 

Division of Respcnsibilities and Workips Rples within the Teaa 

The powers and negotiating latitude of the neqotiating team as 

a whole as well as the tasks ascribed to each member of the 

team must be clearly specified. 

The teaa; should agree en working rules such 

which records a~e kept, the team member 

drafting and distributing the records, 

interventions during the meetings etc. 

Auxiliary Support 

as the form 

responsible 

the form 

in 

for 

of 

On cer~.ain questions which have a bearing on guarantees it '.ll&y 

be necessary to consult specialists inside or outside the 

recipient's enterprise. Thus the supplier may ask for 

additional clarification, for example on soil conditions or on 

the quality of local inputs. The supplier may also present 

new data which au•t be checked etc. On said matters it is 

therefore important to make sure that the experts can be 

reached on short notice. 
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Approach of the Ptrtiet to !!egotiaUont 

The neqotiationt .. y be contiderab.ly facilitated, if the 

neqotiatinq teaaa of recipient and 1u~.lier tuov each other or 

heve at leatt a perception of the batic attitude of the other 

side on the 'technology transfer agree.ent to be neqotiated. 

Firtt of all, it it illportant to clarify if the other side bas 

the 1m1e underttanding of technical, .leqal and economic 

teras. It should be taken il!to account that the .legal, 

economic and tocio-historical environaent .. y influence the 

understanding of specific teras or function11. Tbu1, psrties 

.. Y have a different perception of 1uch terms as •qua.tiffed 

ea~.loyees• which are often uted in provision• on training or 

the •engineer• which hat a far wider function in the United 

Kingdom and some other countries than ir. continental European 

countries and which influence the divition of 

responsibilities. Tbit will become even aore i11pOrtant when 

either party does not tpeak or write the other parties 

language. 

The general approach towards neqotiations .. y differ, as 

well. Thus, leqal tradition in the U.S.A. will lead lawyers 

to seek very detailed provisions in trantf er of technology 

agreements, whereas other leqal systeas may place 1110re 

eaphasis on general concepts of good faith etc., leading to 

less concern with protective clauses. 

In addition, the parties should try to get to know the 

corporate policy of the other side. Thus, an enterprise may, 

as a principle, exclude specific types of guarantee 

formulations' some potential sub-contractor• proposed by the 

recipient may .. et resistance bec6use of prior bad 

experienceas etc. The negotiation procedure itself also 

contain• paycbological component•. The ne9otiatin9 t .... 

therefore baa to plan a atrateqy which will not entail an 

appreciable lo•• of face or infringes on the aocial behaviour 

or the emotional sphere of the ... bera of the other party's 

neqotiatinq te ... 
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3.5 Strpctgpl Atpectt of GH£1J!tef Clauff! 

3.5.1 

3.5.2 

Tbe substantive ele9ellta of a CJWlrantee provision will, depend on 

the specific type of contract: ud tecbnology and the subject .. tter 

of the clause (for a diacuaaion of these elements see Chapter 4). 

But there i• a number of structural ele.entt which reoccur 

independently of the content of the individual proviaion. Tbey 

will be shortly diacuaaed in this aection. 

C1ar1U apcl C9PPktepe11 

Guarantee proviaions ahould be foraulated in an unaiatakable 

lanCJWl9e, and whenever possible, be aateriallzed with nUllbera, 

llatin9a, aatbematical formulas and dravin9a. 

should therefo1:e be avoided or defined properly in a 

definition aect:ion. Tbe standard should be related to 1ocal 

oper1tip9 copditiopt. Taking at a reference the operating 

conditions in the tecbnol09Y supplier& plant or country can 

create great difficultie1. It is al.so illportant that both 

parties bave a c1ear view op each other& ob1ect;ive1 and the 

meaning and 1cope of the gu1rantee provisions and that the 

purpose of the contract is stated in •Recital• or •Whereas• 

clauaea. 

Tift Ele!ept 

Delay in production start-up and appearance on the .. rket 

place of the product, especially if the .. rket is cyclic as it 

ia the case vitb, for exaaple, fertilizers, .. y have a great 

effect on the overall profitability of the project. It is 

therefore important to clearly state in the contract the 

cmmi111ioning date of the plant. Furthermore, delivery date a 

of .. chinery and dOCU11ent1, u .. achedule Of training •tc. 

should be clearly apelled out. In addition, ti .. ifl an 

i•portant factor in a1aertin9 and enforcing clai••· 
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BursJen of risk 

Liability clauseE will only apply when the clause clearly 

stipulates who baa t:o bear the risk and for wbat: period of 

tille. Thus, arrival of equipment at recipient"• r>it:e aay 

terainate the •burden of risk• of the supplier, anleaa i~ is 

clearly specified that the risk on11.y passes over to the 

recipient after inspection, after acceptance test run or even 

after the performiance test run. 

:&urdep of Proof 

In case of non-fulfilllent of the contract or a dispute arises, 

it is ofte!l unclear who bas to prove a certain fact:. While 

this can be a coaplex legal subject:, in general, it is the 

party who initiate a claia who bas the burden of proof. From 

t~e recipient's point of view, it is of course preferable that 

the supplier has to show that the require.ents are met. But 

of ten the recipient will have the burden of proof for 

defects. In any caae it is 1-portant to include in the 

contract who hall' to bear the burden of proof and more 

iaportant which requirements are to be met. This applies for 

example to time liaits, notification requirements and to the 

means and procedure of proof such as nuaber of necessary 

samples, testing institution and procedures, etc. 

Cgppegpences and,.!elltdie1 in Cfpe of nop-fulfil!ent 

Some guarantee pr~wisiona may contain 1pecific stipulation• on 

remedie1 and sanctions in case of non-fulf illaent like 

replace.ent of defective parts or rectification or adjustment 

of the process. 

In thia connection one baa to differentiate between absolute 

and penaltiable guarantees. For exaaple, it is possible to 

request for a guarantee of the supplier to carry out the 

llOd~fications/repairs until ~he specified production capacity 

is achieved (absolute quarantee). It is also possible to 
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specify in a contract that the supplier bas to pay liquidated 

da.ages if the production is e.g. less than lOOt but 90re than 

95t of the specified production capacity (penaltiable 

guarantee). In same cases the two typel" of guarantees aay 

also be COllbined by e.g. an absolute guarantee for reaching a 

plant capacity of at least 95t, whereas sbortco.ings between 

95t and lOOt aay be covered by a penaltiable guarantee. 

The non-fulfil1-ent of guarantees .ost frequently relates toa 

delays, if the agreed periods contained in the time 

schedule for the delivery of equipllellt, the construction 

of vorks, the commissioning or the performance test runs 

etc. are not metJ 

defects which prevent the 

acc~rdance with the contract 

the quality and durability 

technologyJ 

working of the technology in 

or which otherwise affect 

of the components of the 

damage to property or injury to persons which are not the 

result of a faulty technology itself, but result from 

additional negligence, violation of secondary obligations 

etc. During the transfer of technology process, 

especially during the construction period, the property 

of third persons 111ay be damaged or persons be injured. 

In addition, the products even when produced in conformity 

with the technology may have some defects or cauRe damage 

to other persons. 

In case of delays, contractual practice usually provides for 

liquidated damages or penalties fixed for each week or day of 

delay. 

In case of defects, the ~ri .. ry remedy is often soiae kind of 

rectification, where this is possible. If the sJppller is 

unable or unwilling to rectify the defect contractual practice 

often provide for tne right of the recipient to 111ake good the 
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defects ht.aelf at the expense of the supplier. However, this 

right is often subject to prior written notice and liaited to 

expenses which are •reasonably and inevitably incurred•. 

In case of dama9es, the loss caused by the supplier will be 

dealt with in a siailar way as with defects in the 

tecbtloloqy. But in these cases the supplier's liability is 

usually dependent on a certain degree of fault on his side 

such as (gross) negligence. The liability aay consist of the 

su~plier's obligation to hold the recipient free from clai•s 

of third parties. So.etimes it is limited to the amount paid 

by the supplier's insurance. 

The type and scope of the remedies in case of non-fulfi1-ent 

should be formulated in such a way that they serve as an 

incentive for the supplier to fulfil his obligation and that 

they compensate the recipient fer the daaag£s incurred. Its 

range varies considerably and may be distinquished as follows: 

Rectificatiop. Since the recipient is interested in 

obtainin~ a well-working technology, rectification of the 

defects is the primary and most important remedy for 

him. Payments etc. are always a substitute for the main 

objective. Therefore, proper rectification in a timely 

manner should be the remedy wherever applicable. 

Of ten the suppliers insist on clauses reliev!nq them from 

their obligation to rectify defects, if the rectification 

is too time-consuming or costly. The recipient should 

try to avoid such clauses or at least build barriers as 

high as possible against the right of the supplier to pay 

off his primary obligation by a sum of money. 

Even if the supplier fails to rectify the defect, the 

recipient should not accept damage payments, but reaerve 

the right to do the rectifications himself or have them 

done by a third person; the original supplier being 

obliged to cover all costs. This way, h':>Wever, may net 
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be feasible in case of expert knowledge which cannot be 

obtained fro. elsewhere. 

Rectification .. Y take the fo::-:m of repair, replacement or 

adjustaent of the technology to meet the contrac~ual 

requirements. 

Alteration of pax-ents. The various forms of alteration 

of payments arer lover rates of royalties, return of 

(layments, revision of the payment scheme, price reduction 

and suspension of pa~ts. All these measures may 

alleviate the financial burden of a non-functioning 

technology, but they do not cure the defect itself. 

Therefore, they should only be accepted, if rectification 

cannot be attained or if the defects do not substantially 

affect the functioning of the technology close to the 

performance level expected. This type of remedy may also 

be acceptable for defects which can be repaired by the 

recipient himself or for which it is easy to find third 

persons who are able to do the repair. The alteration of 

payment should be equal to the diminution of the value of 

the technology. 

The 

Illustrative Cl!use 5 

•The purchaser who has taken over the works 
shall be entitled to a price reduction if the 
defects discovered during taking-over cannot be 
cured. The price reduction shall be equal to 
the difference between the value which the 
works without defects would have bad, and the 
value of the defective works, at the time of 
the discovery of the defects.• 

(se~ UNCITRAL, A/CN9.WGV/WP.ll/Add.3, 
p.20 fn.9 12/) 

value of the defective technology may also be 

determined for the time when the purchaser claims price 

reduction. The price reduction may also be fixed from 

the very beginning, i.e. by stipulating that the price 

reduction will aJDOunt to ···'of the total price for each 

percent below the agreed production capacity. 
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Of ten the supplier will 

reduction of payaents to 

percentage. This .. y be 

suppliers and additional 

insurance. Otherwise, the 

reduction in paymient .. Y 

~ry to insist on liaiting the 

a .. xiaua UIOUDt or .. xiaua 

acceptable in case of reliable 

clauses coverinq damages and 

liaitation of the ... xiaua 

be an indication that the 

supplier biaself does not trust the technology or is 

hesitant to believe in its proper functioning at the site 

of the recipient and under conditions encountered there. 

D••ges. Generally the damage provisions relate to 

direct damages and 

loss of anticipated 

exclude consequential damages auch as 

profits. In case of sophisticated 

tecbnoloqies, e.q. chemical 

the potential consequential 

or pharmaceutical processes, 

damages may be far aore 

important than direct damages. 

consequential damages should be dealt 

In 

with 

such cases, 

in liability 

clauses. The possibility of taking a respective 

insurance which may be entirely or partially borne by the 

supplier should be also considered as an alternative. 

Usually, the liability for injuries or damages is limited 

to a maximum amount which may equal an insurance taken, a 

certain percentage of the payments or an absolute aaount. 

Since the estimation and calculation of damages is 

difficult, parties may determine in advance in their 

contract, an agreed swn of money, which is to be paid by 

the party who fails to perform (liquidated damages). 

Such a sum often serves as a means by the supplier to 

limit bis liability, and rarely covers the actual damage 

incurred by the recipient. Therefore, liquidated damages 

should only be agreed to if the potential damage can be 

foreseen rathet' clearly and if the agreed sum covers this 

foreseeable damage or if it is extre11ely difficult to 

calculate the damage at all. 

ranaltiet. Penalties should be u1ed mainly as an 

incentive to the suppliei: to fulfil his quarantees. They 
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are often used in cases of delays of the aain works or 

delays in rectification. 

Tenai.nation. If the defects are qrave or if the 

tecbnolOCJy tranafer bas not yet progressed very far, the 

recipient may also reaerve the right to terainate the 

contract. 

I1lu•trative C1au1e 6 

•The re~!pient •hall be entitled to cancel this 
contract in full or in part if, despite repairs 
carried out by the supplier or after he bas 
declined to eli•inate the defects, the following 
conditions obtain: 

a) The net power amounts to less than 95 per 
cent of the net nominal powerJ 

b) The guaranteed value for specific beat 
conswnption is exceeded by more than 10 per centJ 

c) Within two years following reception of the 
nuclear power station, it was determined that 
the supplies and services provided by the 
supplier under this contract were defective 
in such a way as to hamper normal operation 
of the nuclear power plantJ 

d) If for reasons ascribable to the supplier, 
reception of the power plant was delayed for 
more than one year.• 
(The negotiation and enforcement of guarantee 
clauses: a case study on the construction of 
the first Argentine atomic plant 
Juan A. Valeiras, ICPE, 1981) 

This, of course, is the admittance that the technology 

transfer has failed altogether. The loss of time and a 

great part of neqotiatinq &nd implementation efforts are 

usually very difficult to recover. Termination of the 

contract therefore should always be a ultima ratio. In 

the case of turnkey projects and similar transactions, 

the right of stop the plant erection may be i~portant, 

when certain defects show up and the continuation of 

works would enlarge the damage• or make a rectification 

of defects more difficult and costly. 
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Illustrative Clause 7 

•The purchaser shall be entitiled to check the 
production of any equipment and the construction 
of the works and to order stoppage of any 
production or construction which results or 
would result in defects in the works. The 
contractor shall discontinue such production 
or construction, and shall expeditiously 
replace or repair any defective supplies already 
effected, or any defective part of the plant.• 

(UNCITRAL, ibid, p. 16, fn. 4) 

Financial Securities. Some technol.oqy transactions, 

especially turnkey contracts, usually provide for soae 

financial security provided by ~~~ supplier or a third 

party to the recipient. This financial security may be 

used by the recipient, if certain contractual c011111itments 

are not fulfilled. The financial securities may take the 

form of performance bonds, stand-by letters or credit 

retention money. 

In all these cases, the recipient has access to a certain 

amount of money, if the supplier fails to fulfil his 

obligations properly. Apart from the function to ensure 

the coverage of certain damaqes or los&es, these 

securities also work as an incentive to the supplier to 

perform his obligations properly in order to have the 

financial guarantee relea&ed or the last portion of the 

retention money paid. These securities are a comfortable 

cushion for the recipient. But usually they do not 

exceed 10, of the total value of the technoloqy 

transfer. The recipient must also be aware of t?le 

considerable costs of such securities for the supplier 

which raise the price for the technol09y accordingly. 

§onut Sv1ttp1. A bonus system is a •positive• 1anction. 

It may be combined with a penalty system, granting 

bonuses in case of early termination of work or reaching 

a better Pf!rf ormance than guaranteed and imposing 

penalties in case of delays or poor performance. 
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Illuatrptive C1auae 8 

•1f the supplier is not able, within a 
reasonable period, to fulfil the guarantees 
in respect of power and thermal consumption 
indicated in annex 9, it shall pay the following 
compensation to the recipient: 

a) For each full percentaqe point below the net 
nomdnal power, an amount of DM 3 •illiont 

b) For each full percentaqe point by which the 
specific beat consWlption guaranteed is 
exceeded, an a110unt of DM 1 aillionJ 

For each full percentaqe point by which the 
guaranteed net power is exceeded, and also 
for each full percentage point betlow the 
guaranteed specific beat, the recipient shall 
extend to the supplier half the aJIOUnts 
provided for in the case of failure to 
achieve the guaranteed values. 'l'he aaxiJllUJll 
amount to be extended by the recipient as a 
bonus may not exceed the a.aunt fixe~ as a 
penalty in paragraph ••••••• •. 

(See •A case study on the construction of the 
first Argentine atomic plant•. Juan A. Valeiras, 
ibid. p.12) 

E;spptions and Force Ma1e11re 

Impediments which were unforseeable at the time of the 

conclusion of the contract aay occur after the conclusion of 

the contract and may prevent a party from perf6rming his 

contractual ohliqations. They can be of a physical nature 

(e.q. earthquakes) or they may be of a legal nature (e.q. 

amendment of laws which prevent the use of equipment specified 

in the contract). Exemptions and force majeure can be evoked 

when it becomes impossible to implement the contract for 

reasons beyond the control. of a party whether temporarily or 

permanently and which could not by reasonable efforts be 

overcome or avoided. 

Circumstances which may be the grounds for exemptions and 

force majeure should be determined by the parties after taking 

into account the nature of the project, but considering the 
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losses which may be caused by the failure of performance. It 

is generally desirable to limit the scope of exemptions and 

force majeure clauses. The wider the scope the greater is the 

uncertainty concerning the obligations in the contract as the 

parties are excused from performance in a wide range of 

circumstances. 

It should also be observed that different terms such as 

•frustration• are being used to express exeDtptions and that 

the notion of e.g. force majeure ma~ have a special meaning in 

some legal systems. 

Check bi.st for Structural Desigp of Guarpntee Clauses 

1. Clarity 

Definition of ambiguous terms 

in ~ .ndividual clauses itself 

in a •Definitions• section 

Definitio:-

by means of an exclusive listing of items or 

by ab abstract f~rmulation or 

by a combination of an abstract formulation with a 

non-exclusive list ~r eh~mples 

Use of descriptive terms, not value judgements 

Use o~ obje~tive criteria, not subjective criteria 

2. Completeness 

Completeness of the guarantee as to 

quantity (an~ toler~nces) 

quality Can~ tolerances) 

place 

meaaur•to.o 't 111 
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languaqe 

3. Tiae element 

time of deli very 

time of start up 

leqal consequences 

4. Bur~en of risk 

bearing of risks 

passinq of risk 

5. Burden of proof 

as to the party 

as to quality requirements, tolerances 

as to number, size and ty:.;>e of the samples 

as to time requirements (for test, for notification) 

as to involvement of third parties 

6. Causes for remedies 

delays 

non-compliance with quarantees 

injury or damage caused to persons or property 

(negligence and omissions) 

7. Consequence.a a11d remedies 

Rectification 

repaii: 

rfsplacement 

alterations, adjustment 

time 

place 

substitute repair 

-- by recipient 
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by third partie• 

criteria for selection of third parties 

consequences of defe~tive performance by 

third parties 

notification requirements 

scope of repair 

scope of com~r.sa i:ion 

Alterations of payments 

suspension 

reduction 

return 

revision 

maximum limits 

Damages 

direct damages 

consequential damages 

loss of profits 

calculation methods 

liquidated ~amages 

maximum amount 

P~nalties 

Termination 

-- discontinuation 

Securities 

performance bo~ds 

stand-by letters or credit 

retention money 

Bonus system 

8. Exemption& and force majeure 

unforeiseeable 

phyaical nature 

legal nature 

inca~abilHy of performance 

not to be overcome or avoided by conceivable 

iaeasures 

beyond control 

exe111ption from liabilities 
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CHAPTER IV 

The Formulation and Contept of lndividutl Gga[!nteef!ttrtntx Prpvieiopa 

4.1 1ntr9ductiop and sm:rnrv 

This chapter deals with the following guarantee/warranty provision: 

Guarantees on coapleteness and correctness 

Suitability guarantees 

Mechanical warranty 

Performance guarantees 

Legal title and infringement 

Improvements 

Spar& parts 

Training 

Financial guarantees 

For the discussion of the individual ~arantee/warranty provisions, 

the following basic structure is used in each sub-chapters the 

first section shortly defines the terms used and discusses the 

pur~se and functions which should be fulfilled by a provision on 

the issue. The second section describes which type of legal 

r~gulation tnd/or contractual provisions are actually used. The 

third section analyses the problems encountered when negotiating, 

drafting and executing provisions on the issue. The last section 

summarizes in the form of a check-list some basic points to be 

considered, by the contractual parties • 

The materials consulted in preparing 

national laws, model contracts developed 

such as Orqalime or P.I.D.I.C., model 

this 

by 

chapter are various 

private organizations 

contracts developed by 

UNIDO, and individual various organization of the UN, e•pecially 

contrRcts mainly between suppliers in 

recipients in developing countries. 

developed countries ar.d 
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4.2. Coirectneas apd Coepleteee•• of the Tecbaolosy 

(a) Purpote and Function 

The full and correct communication of the technology to the 

recipient is the pri.ary obligation of the technology 

supplier. Even though suet. an obligation seeas to be 

self-evident, actual experience has shown that in several 

cases incoaplete doc1111entation, dOCUJ1entation of insufficient 

specificity or untiaely delivery of documentation has iapeded 

the successful iaple.entation and assiailation of the 

technology, particularly in developing countries, where the 

recipient was not faailiar with the technology and where the 

supplier was not aware of the need for additional 

specification, manuals for assembly of equipaent and 

operation, etc. 

A guarantee on 

interrelated with 

usually expressly 

and content of 

completeness and correctness is closely 

the description of the technoloqy. It 

refers back to the definition of ~he scope 

the technology to be transferred and the 

Annexes relating thereto. 

Care must however be taken in drafting such a clause because 

it could reduce the protection of the recipient as any 

explanation or further documentation requested by the 

recipient not included in the contract may be refused by the 

supplier. 

Guarantees on completeness and correctness will be less 

relevant in pure patent licencing agreemente. When the 

transmission of know-how is at stake, the completeness and 

correctness of the documentation transmitted and of the other 

elements in which the know-how is incorporated are essential 

to the agre ... nt. This applies even more so if third parties 

such as contractors or sub-contractors have to rely on design 

specifications or other relevant information from the 

supplier for carrying out their function. 
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(b) Present Lesal Situation and Cont£actutl Practice 

SOiie of those countries with specific leqislation on transfer 

of technology arrangementP prescribe the 

•correct• or •coaplete• description and 

tran .. ission of •a11• technical data in a rather general fora. 

I1lustrative C1auae 9 

•A contract for the acquisition of aaterial 
rights to technology, shall provide for• 
••• a quarantee by the technolocJy supplier 
that the technology tranaferred~ the .ode 
of ita transfer, and the dOCU9eJl·tation are 
complete ••• • (Yugoslavia, Technology Lav,. 
Art. 24(2)l:Z/) 

Brazil has a regulation, distinquishing between 

types of contrac~ss 

For patent licenses: 

Illustrative C1fuae 10 

•The contract shall expressly specify the 
n1Dlber and the title of the patent or 
patent application in Brazil•. (Normative 
Act. No. 15 of 11 September 1975, Sect. 
2.5.1.a 3!2.IJ 

different 

For contracts on the supply of industrial technology or for 

technical and induatrial co-operations 

Illuttrative C1aute 11 

•The contract thalls 

(a) explicitly define and give dimensions or 
details of all the technical 1fato ar.d 
information relating to the technol09y to 
be tranaferred, and accurately and cle~rl~ 

specify the scope or field of activity vf 
the technician1.• (ibid., Seotior. 4.5.i.a 
and 5.5.l.a) 
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For technical service aqreementst 

I1lustrative Cl!use 12 

•'!'he contract shall: 

\a) explicitely define and qive details of 
the aaount of the services to be 
proviede and acccrately and clearly 
specify the scope or field of activity 
<.•f the technicians.• (ibid •• Section 
6.5.1.a). 

Other leqislations without specific requlations on the issue 

will consider obliqations on completeness and correctness as 

iaplicit obliqations and apply general principles of law: if 

it is possible to describe the technoloqy in a sufficiently 

clear and ~recise aanner, its incOBtplete or incorrect 

transmission aay be considered as inc<>11plete or faulty 

fulfillment of the contractual 

non-fulfillment. 

obliqations or even as 

In contractual practice, provieions on c<>11pletenese: and 

correctness are of ten covered in other quarantee clauses in 

the agreements rather than in specific ones on coapleteness 

and corr4.!ctness. 

However recent model provisions include such guarantees, 

stating that all the documentation supplied by the supplier 

should be correct, complete and up-to-date. 

I~luatretive Claute 13 

•subject to the terms and condition• 
hereinafter set forth, the Transferor makes 
to the Transferee the following quarantee11 
(i) all the written Know-How and the 

Technical Inf onnation handed over or 
discloted to the Transferee pursuant 
to the prov11ion1 of ~hit Aqreeiaent 
will be correct, coaplete, up-to-date 
•nd adequate ••••• • (WIPO, Licencing 
Guide for Developing Countries, (1979) 
Pn. 137.) 

In addition such clauses may also stipulate that the 

documentation will be pretented in a comprehentible manner for 
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a qualified person in the field. The various aspects related 

to safety and e11erqency instructions in connection with the 

use of the technoloqy in the recipient's country, should also 

be covered in such documents. 

The consequences of non-fulfill.9ent differ. Consequences laid 

down by law include rectification, nullity of the contract, 

reduction in price, or COllpeD&ation for d ... ges. Contractual 

provisions .. y st· ·ate more specifically how to carry out 

the obligation of the supplier to co.ple.ent and/or rectify 

the dOCUJ1eDtations transaitted, requlate an adjust.lent on 

dates of delivery and subsequent CJU8rantee periods or apply 

the qeneral provisions in the case of non-fulfi:t.ent or feulty 

fulfilment. 

Illustrative C1agse 14 

•In the event that documents supplied are 
inc01Dplete or inaccurate. or have to be 
completed or modified, the date of delivery 
of the docwaents will be deemed the date on 
which such completion of modifications are 
supplied by the Licensor.• (UNIDO, 
PC.50/Rev.l, Sect. 3.3.1). 

(c) Prob1em• and Po11ible Solutions 

I!11fterial ch~racter of techpologx. One major problem in 

de1cribing technoloqy ari1es from the fact that the complete 

technoloqy can 1eldom be embodied in some kind of material 

specification. While patent• and other industrial property 

rights can be described by their number of their patent 

application or registration, manufacturing know-how and 

organizational advice may present difficulties in being 

sufficiently docwnented2ll. Thus, it may only be possible to 

describe certain aspects of know-how by the nature of the 

products to be manufactured with the know-howJ technical and 

profe9sional expertise may only be defined by job descriptions 

or described in terms of the results or objectives to be 

achieved. In such cases, additional proviaions may be needed 

•uch as an express assurance that the supplier will provide 

additional information upon request of the recipient. 
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I11u•tr•tiye Clause 15 

•The LICENSOR shall ensure that all information 
required for the detailed enqineerinq of the 
Plant by the LICENSEE or the Ccntractor is aade 
available in accordance with the tiae schedule, 
place of delivery and number of copies 
required, as detailed in Annexures 6 and 7. In 
the event that dOCU11eDts supplied are 
incomplete or inaccurate and have to be 
ca11pleted or llOdified, the date of delivery of 
the doeu9ents shall be the date on which such 
completions or llOdif ications are supplied by 
the LICENSOR. If any explanation is required 
by the LICENSEE or the CONTRACTOR, such 
explanation thall not be reasonably withheld by 
the LICENSOR.· (UHIDO PC.50/Rev.l, Sect. 3.3.1) 

Coep1etepes1. Due to the immaterial character of technology, 

it ia difficult to define when the technology is •complete•. 

The supplier aay therefore only be willinq to assure the 

coapl'teness of the documentation but not that of 

non-documented technology. Therefore it may be important to 

ensure the COllpleteness by other means, such as inclusion of 

•know-why•, i.e. elqllanation why certain technical solutions 

have been adopted thus facilitatinq the comprehension of the 

technologyJ obliqation to transmit the technoloqy to the same 

extent as it is used by the supplier visits to supplier's 

plant, etc. 

Considerinq that a mere reference to the •completeness• may 

qive rise to disputes on what is meant by it, it is proposed 

to have a detailed, but open-ended list, which does not 

exclude the transmission of additional documents not expressly 

mentioned: 

Illu1tratiye C1t91e lg 

•The documentation to be 1upplied for this 
purpose shall include, but not be limited tos 

a) the Process Enqineerinq Desiqn 
described in Anr.exure 8, and 

Packaqe 

b the other technical information, data and 
drawinqs listed in Annexure 6.• 
(UNIDO, PC. 50, Rev.l, Sect. 3.3.A) 
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Correctneas. The docuaentation supplied has to be correct and 

correspond to the agreed technical specification in order to 

assure that the expected results wi11 be achieved. 

It is not UDl'!"ual that drawings and other technical docUJDents 

contain certain errors. 'l'herefore it is i•I>Ortant that the 

recipient inspects the!ll, as minor mistakes mey be easily 

detected but might have severe consequence for the project if 

not discovered at an early stage. 

It may even happen that documents are not copied from the 

master drawing which contains all aaiendlllents and changes or 

that amendments are added to the shop documents and not to tile 

master drawing. 

Illustrative Case 

The workshop of the supplier has detected 
an obvious mistake in one docUJDent and 
corrects it in the working document, but 
not on the master drawing from which the 
copies for the recipient are drawn. The 
head of the workshop wanted to do this, but 
before he was able to do so, he was 
injured, went to hospital and forgot to 
report the mistake. The recipient got a 
copy of the incorrect master drawing, but 
because of his lack of famili~rity with the 
technology he did not recognise the mistake 
and ~roduced deficient goods for a 
considerable time.Zlf 

The following discussion illustrates possible ways and means 

to reduce the risk of incomplete and incorr&et transmission of 

information: 

Quality and content of docypent1. The documents, their 

correctness and completeness can be assessed on the basis 

of certain criteria in order to prevent the occurance of 

problems later on. These criteria are among others: 

Re(.oroducability1 documents should be easily 

re~roducable both with regard to print and size of 

the documents, 
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Language: translstioti of the documents into the 

recipient's lanquage may facilitate the use, but 

also bas the danger of translation errors or use of 

a•biguous termsr 

Measurements, norms, standards: especially if one of 

the parties uses the aetric system and the other one 

nots 

Operating conditions clearly indicated 

The description 

scientific to 

of 

be 

the tecbnoloqy 

understood by 

may be too 

the recipient's 

personnel. Therefore, a criterion such as 

•comprehension by a normally 

that field• is sometimes 

practice. The term •normal•, 

qualified person in 

used in contractual 

however, is rather 

ambiguous. A more precise lan9ua9e may be desirable 

(e.9. •engineer with a degree in chemistry and three 

years of expereince in an ammonia plant•), but it 

meets the problem that different portions of the 

technology also require different levels of 

comprehension. 

Transmission of docupents. In 

technology transactions, not all 

the case of complex 

documents will be 

transmitted at the same time, but as the planning, 

construction, and erection of a plant progresses. The 

relevant dates and places of delivery need to be fixed in 

order to avoid delays. The use of flow charts or similar 

devices may be useful. 

giangee 

documents 

because 

of documentation. Very 

and the specifications 

the technoloqy should be 

often, some 

need to be 

tailored 

of the 

altered, 

to the 

recipients specifications as agreed upon in the contract 

and also adapted to specific local conditions, e.g. to 

the local inputs and utilities used, or to changes in the 

legal requirements such as worker's safety or 

environmental protection. In such cases, it will ne 

decisive to ensure that the supplier introduces the 
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necessary chanqes and/or ap-prove of any changes to be 

introduced by the recipient in the docWDents, because the 

supplier's liability usually ends when the recipient does 

not comply with all specifications set out in the 

technical docwnentation. Approval of 

ensured by havinCJ the supplier siqn the 

have been chanqed or by an exchanqe 

method by which chanqes will be aqreed 

chanqes may be 

documents that 

of letters. The 

to should be 

included in the quarantee provision or in a~other (lllrt of 

the aqreement. 

Changes, however, may also be introduced by 

when he has to provide the •1atest• 

technoloqy available. As a rule this is in 

the supplier, 

•up.-to-date• 

the interest 

of the recipient and 

connection that most 

it should 

technology 

be recalled in this 

transfer leqislations 

provide for the obliqation of the supplier to transmit 

introduced improvements of the technoloqy to the 

recipient. However, the recipient may have an interest 

not to incorporate certain changes because orders may 

have gone out already and further changes would incur 

additional costs or require changes in the provision of 

inputs, etc. The provision should specify that the 

guarantees will apply, even if the recipient does not 

make use of changes transmitted after a certain point of 

time. In this context it should be mentioned that often 

a •freezinq date• is aqreed upon, which defines the date 

at which for the purpose of the fulfilment of the 

contract obligations changes in the plant desiqn are not 

t.o be introduced anymore. 

Other pertie1. Apart f rOlll the recipient other parties 

such as the contractor, engineering companies, suppliers 

of equipment, etc., may have ta rely on certain parts of 

the technical information. Therefore, the docwnents 

should be drafted in such a way to make it comprehensible 

tc these persons also. The supplier, on the other hand, 

may obtain certain parts of information himself from 
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third parties. He may not be ready to assume the same 

deqree of responsibility for this portion ~f the 

infonnation. Th ~e areas need to be clearly specified. 

It may also be possible to obtain certain guarantees 

directly frOlll the oriqinal supplier. 

Exepinetion. 

show when the 

later 

period 

above). 

on when 

Sometimes 

technology 

it is 

errors in documentation will only 

is beinq implemented or even 

actually beinq run over a lonqer 

of 

It 

time 

will 

(see illustrative case 

often be impossible 

on correctness 

to examine the 

correctness 

i1111Dediately 

and completeness of the 

due to the extensive amount 

documentation 

of figures, 

charts, qraphs, etc. The quarantee 

provi.de for an adequate period in which the 

qive notice of any errors. 

provision must 

recipient may 

Liability, exemption1. 

restrict their liability 

Sometimes suppliers try 

due 

to 

to by excludinq errors 

ne9li9ence (see illustrative example on correctness), by 

guaranteeing the completeness only to the best of his 

knowledge. An objective &tandard, such as •qood 

enqineering practice in the field•, •1atest state of the 

art•, •identical with that used by the supplier,• may 

qive less cause for different understandings. The 

supplier may also try to exclude liability for 

documentation which stems from third sources or to limit 

liability by the recipient's obliqation 

documentation at once. Since it is 

impossible for the recipient to examine the 

and correctness of the documentation at 

to examine the 

practically 

comi-leteness 

the time of 

transmission and 

technoloqy is the 

since the correct transmission of the 

most important individual aspect and 

essential preL"equisite to ensure its later workinq, the 

period to notify errors should in any case not end before 

test runs have been finished. 
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Corrective action· The main remedy should always be 

rectification of the fault, since the objective of the 

whole transaction can only be fulfilled if the 

documentation is coapiete and c0rrect. Ae long as 

rectification baa not t.akeu place, the recipient Rhould 

have the right to vithho'd part or all of hie payments. 

All reaedies including coverage of coneequ~ntial losaee 

may be adjusted to the importance of the fault. Thus, 

parties may exclud~ or restrict ~ertain remedies or 

COlllpeneations in cas~ of ainor faults. 

Faults in the documentation will delay the coapletion and 

effective working of the technology at the recipient's 

premises. Therefore, 

most essential. To 

span may be added 

~imnediate or prompt• correction is 

avoid ambiguities, a precise time 

(•illlllediately, bu~ in no case later 

than x days after notification of the error or omission•). 

Alterpatives. A precise definition of the technology in 

the agreement may be sufficient where the applicable law 

considers this to be an implied warranty. However it 

should be observed in this context that many laws 

underline the risk inherent to technology and do not 

therefore apply those implied warranties which would be 

granted in case of other contracts, e.g. sales contracts 

on qoods. 

(d) Check Lilt 

1. Disaggregation of technology as to industrial 

property rights, secret and non-secret docwnented 

Jsnow-how, non-documented Jsnow-how. 

2. Patent• and other industrial property rightss 

- Listing of patents 

- number of patents 

- country of application, regist~ation 

- present state of application/registration procedure 
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J. DocWDf'ntt. 

- type 

design layout 

models 

process description 

construction documents 

operating manuals 

maintenance manuals 

material and energy balance 

P and I diagrams 

safety i:ecords 

- n\Ullber 

- reproducibility 

- language 

- measurements 

- size of documents 

standards 

- c..mership 

- safety in~tructions 

- etc. 

4. Hon-documented technology 

s. 

- job description of experts involved 

(see also Sect. 4.10 and 4.11) 

- reference to product to be 

manufactured 

- ~eference to process to -3 applied 

- reference to field of use 

- visit to rAcipient's plsnt 

- oral or written explanations on 

request 

- inclusion of know-why 

r.eneral criteria 

correctness 

to describe cOJnpleteness 

- use of specH~ 

that used hy • : 

-r general language identica~ to 

11upplier 

- l '!ltest develo"'11" ;, ,.. ~ known tc-

and 
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6. Changes in documentation 

- reasons for chanqes 

- approval to changes by other parties 

- form of approval 

- costs in case of chanqes 

- effects on C}Uarantees in case of 

chan~es 

- freezing date 

7. Other parties 

- approval of specific documentation 

by third parties (e.q. specific 

plant design by civil enqineer 

or supplier, as the case may 

be) 

- li.Jllitation to disclosure for 

technoloqy supplied by third 

parties to supplier 

8. Examination 

responsibility of examination 

time of examination 

plan of examinat:lon 

9. Liability, exemptions 

standard 

•qood enqineerinq practice• 

•1atest state-of-the-art" 

•to the best of supplier's knowlcdqe• 

exclusion of neqtigence 

unapproved changes 

technoloqy fr01a third sources 

time limits 

miner fault.a 

lO. Corrective action 

ractif ication by supplier 

iectif ication by reci~ient 
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time element 

•imnediately•, •promptly• 

•not later than x days after notice• 

•within a reasonable time• 

withholding of payment 

direct damages 

consequential losses 

reduction of payments 

termination of contract 

nullity of contract 

11. Alternatives 

iJDplied warranties 

technical capacity of the recipient 

12. Legal requirements under applicable law 
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(a~ ?!uwse tDd Function 

The recipient of the 

with the acquisition 
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technology ~ursues 

of the technology. 

certain objectives 

If these objectives 

c~nnot be fully achieved with the technology transferred, such 

technology has little value for the recipient and the 

transaction aay have been useless for hia. In such a 

situation, a suitability CJUarantee aay ensure that the 

responsibilities of the parties for achieving one or more of 

the following functions are defined• 

technical exploitability of technology 

comnercial exploitability of technology 

capacity of technology for achieving specified results 

under specified conditions. 

The first function, strictly speaking could not be considered 

a suitability guarantee in the developmental context. Tbe 

la~t function of suitability guarantee has some similarity to 

a performance guarantee (for a detailed discussion on 

performance guarantees, see Sect. 4.5. below). Actually, 

there may be no need for a suitability guarantee, if a broad 

~erformance quarantee has been agreed upon. On the other 

hand, a suitability guarantee '11BY be particularly important, 

when it is not possible to agree on a p<r~ormance guarantae. 

Generally, a supplier will be =eluctant to 11gree to a 

performance guarantee if he only provides know-how, e.g. 

without engineering/equipment etc., because the set-11p of 

other elements needed for working the technology is beyond his 

control or influence. But in such a case, a suitability 

guarantee could be grant,d, by stating that the technology 

will meet the intended objectives of the technology transfer 

under specifiad conditions (This require• a precise 

definition of the intentions, expected results and 

circumstances in which technology is going to be used. 
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(b) Presept I.eqal Sitpation and Coptractpal Practice 

Very few laws or requlations have specific rules on the 

suitability 

transactions. 

aspect qovernin9 transfer of technoloqy 

In some countries, such laws or quidelines 

require that the technology aust be a •proven process•. 

The ior11er Arqentinian t.aw on Transfer of Technology 

contained the follovinq •taplicit clause•a 

Illpttrative Clapse 17 

•The supplier quarantees that the technology to 
be transferred, enables the recipient, through 
the acquisition, to a~hieve his proposed 
technical aims ••• (Art. 8 a)• 

However, the general principles of commercial law concerning 

fitness or technol.ogicel exploitability of tr an sf erred 

technology may ·~~ly if ~he parties have not made specific 

contractual stipulations on the subject. 

Present contractoal practice often restricts t.he scope of the 

suitability qut:1rantees to con3itions p.cevailinq 

supplier's plant. Such c cla,1se could re~d for example: 

~lluptrati~e Clause 18 

·T~e licensor 1uaran~ees that the patents, 
technical irafcr.nation and other data tran.afered 
under thiP. contract are suitable for 
manufacturing of the druq as stipulated herein, 
if used und~r the same conditions, and with thP. 
same intermediaries anu other materials as used 
by the licensor at licensor's plant at the time 
of siqn.1.ng of this contract.·· 

at the 

Often contractual ~rovisions only guarantee the commercial 

exploitability in generals 

Illustratiye Clau1e 12 

•The contractor also hereby agreee that such 
documente referred to in thi• Article 4.5 shall 
co~er and be based upon the c0111111ercially proven 
know-how available to the Process Licensor& 
(such documentation to cover the know-how at the 
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time of the signing of the Contract, or if 
mutually agreed to, at a later date)•. 
(UNIDO, PC 25, Rev.l. Section 4.5. p. 100.) 

In BOllle cases, the licecsor rejects a comprehensive 

suitability guarantee and only guarantees that the technoloqy 

is technically exploitable or has been technically tested by 

the supplier. 

Illustrative Clause 20 

•The grantor guarantees that the process has 
been technically tested in his works and that 
it has evidenced the following 
characteristics... The grantor will take no 
part in the use aade by the grantee of the 
know-how hereby ceded and accordingly gives no 
undertaking that the grantee will obtain 
similar results in the use thereof.• (ORGALIME, 
Practical Guide for Preparing a Know-How 
Contract, 3rd ed., Bruxelles, 1969, p. 27). 

In some cases a specific termination clause of the contract is 

stipulated as part of the suitability clause. The need of a 

termination clause bec0111es particularly important when the 

supt>lie"'.' dO.?S n?t warrant the t~chnical or commercial 

cxploitability. The clause is genera~ly used only when it 

concerns tr3nsfer of a research result where the supplier has 

little or no experience in its application e' industrial scale. 

IllµatraU vu WU..ll 

"T"iP- lic~nsor does not warrant that the 
ir1;:ention is capat:e of ind<.Jstrial realisation 
no:r:- &hall he be ~esponrible for the gen.aral 
result. 1! industrial reatisation proves 
f-:r•"°ssit>le or too diffi< ult for the licensee, 
,.1 t.hfl~.: y!u:ty may ~~ter.111.Lne the contract. In 
su~h is. cae•., .i:~i t:her. p.arty shall be liable in 
e.;'lt\\CHJe8 to the other. The license:- does not 
warrant tha<: t'le. inve:ition is ca.,able of 
cc~r~i~l ~x~loS~ati~n. The risks of such 
ext·loitati.on shall be '188Umec! solely by the 
lii::enee~. ,_ i CR.r.AL!~~. f>iode:l Form of Pntent 
Licenee Aqreesnen\:, Bru>1£ll.t.s, C:lause 5 III. ftnd 
IV.) 
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This clause, as sa.e others, gives the recipient the right to 

terl'linate the contract when he is unable to reach technical 

realisation within 

clauses .. y be 

a certain 

drafted not 

tiae liait. Sbdlarly, acme 

providing for a suitability 

guarantee, but for a termination clause when the technology 

effectively proves to be unsuitable or to be econ01aically or 

technically out-dated. 

c) Probleps apd Possible Solutions 

Scope of guarantee. The main problem encountered is the view of 

many suppliers that the transfer of technolOC'JY, especially the 

transfer to countries with a different type of technical, econoaic 

and social infrastructure, different qualification o! personnel and 

different use of inputs, is heavily risk loaden. Suppliers will 

maintain that this hinders them to grant suitability guarantees. 

On the other hand, the technolOCJY is even more risk loaden for the 

recipient who does not know the technology yet and has net used 

it. The better supplier and recipient know each ot~er and the 

better they can evaluate the present working of the technolOCJY as 

well as the conditions under which it is goiug to be applied !n the 

recipient's country, the greater the chance to reach the objectives 

of the agreement. This underlines the importance of r.xtensive 

c0111111unication and mutual information exchange in the preparatory 

stage of the transactions. 

The most extensive suitability guarante'! would ~ssure the 

attainment of certain specified results. If such a guarantee 

cannot be reached, at least the technical and commercial 

exp!oitability should be assured. It may be accompanied by the 

supplier's assurance that he has successfully worked the technology 

himself and his readiness to let the recipient verify this by 

visiting the supplier's plant~. Such a provision may be uaeful 

independently of the content of the other parts of the guarantee. 

Of course, it will not be possible to obtain suitability guarantees 

for unproven technologies. Such agreement& should always provide 
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for the riqht to ter.inate the contract., 

concludes that he does not succeed, 

exploit the technoloqy on a c0111mercial 

e.q. when the recipient 

despite his best efforts to 

basis. Alternatively, the 

recipient should ensure 

exploit the technoloqy 

that there is no obliqation on his aide to 

or no obligation to pay remuneration 

independently of the use of the technoloqy. 

Criterip for peaauripg the 1uitability. Since the recipient is 

qoinq to use the technoloqy at his plant, he needa a suitability 

guarantee geared to conditions prevailing there. The aupplier will 

only be ready to accept such conditions, if they are known and 

f .. iliar to hia. Usually, he will refer back to the conditions of 

his own plant and in such a case a compromise may be to specify the 

conditions in the contract. 

The recipient 

realiatic in 

Otherwise, the 

meaning. 

will have to take care that the specifications are 

view of manufacturinq conditions in his plant. 

suitability quarantee will be without practical 

Separption of reppop1ibilitie1. 

it 1hould be specified to which 

If several parties are involved, 

extent the 1uitability of the 

technoloqy depends on conditions set by third parties and who is 

responsible to meet the specifications set forth. 

Corrective action. If the technoloqy ha1 proven to be un1uitable, 

measured against the specification contained in the suitability 

clause, the general type• of r,orrective action should apply. Pirat 

of all, the 1uppli~r should be obliged to complement, rectify or 

up-date the technoloqy in such a way that it res:>e>nds to the 

suitability quarantee. Subsequently or alternatively, damage 

claims should be po1sible. The right of the recipient to tet~inate 

the contract and/or be paid back part or all of his payments could 

alsc be provided for. 

Alternatiyap. As mentioned before, a suitability guarantee may be 

substituted by a performance guarantee as the suitability of a 

~echnology can usually only be measured against its performance. 
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On the other hand, performance guarantees are often only neqotiated 

when it concerns a high deqree of •packaqinq• and involvement of 

the supplier and may therefore conflict with some other objectives 

of the recipient. 

Extensive information about the technology in the pre-contractual 

phase may acquaint the recipient with the technology to such a 

degree that suitability guarantees may become less important. 

An efficient way of securing suitability guarantees is to provide 

for the payment of the technology in the form of royalties based on 

performance such as sales. In such 

stimulated to assist the recipient 

production in order to obtain royalties. 

a case, the supplier may be 

in arriving at marketable 

A suitability guarantee provision should not be contracted, if the 

supplier only accepts a •negative• suitability guarantee whose main 

purpose is to disclaim or exclude i111~lied warranties existing under 

the relevant applicable law. 

d) Check List 

1. Type of technology 

proven/unproven 

faJDiliar/ mfamiliar to recfpient 

commercial exploitation by 2uppl!.er or others 

2. Scope of guarantee 

achievement of specified results 

conaercial exploitabili~y, feasibility 

technical exploitability 

right of visit to supplier's plant 
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3. Criteria for measuring suitability 

conditions at recipient's plant 

conditions specified in the agreement 

intention of the parties 

expeeted results 

specification of raw material, intermediates etc. 

conditions at supplier's plant 

adequacy of conditions for recip.'_ent' s situation 

4. Separation of responsibilities 

third party involvement with effect on suitability 

guarantee 

5. Corrective action 

forms of rectification 

form, extent of damage claim 

right of (unilateral) termination 

6. Alternatives 

performance guarantees 

prior information on technology 

payments in relation to performance such as sales 

application of implied warranties of relevant law 

7. Requirements under applicable law. 
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4. 4. MECHANICAL WARRANTX 

(a) Purpose and [unction 

Many technology transactions such as turn-key contracts are 

not restricted to the transfer of patented or unpatented 

knowledge, but include the provision of construction and 

design plans, as well as the supply of machinery/equipment, 

tools, spare parts, materials or erection of plants. It is 

desirable that these different items meet certain standards or 

achieve certain results. 

The guarantee that the plant as a whole is mechanically 

capable of meeting the operation requirements (•dry-run•) is 

normally called a mechanical warranty. Depending on the 

subject matter, also the terms •enqineering guarantee• or 

•guarantee for designs• (for design, construction plans, 

etc.),•equipment quarantee• or •material guarantee• (for 

machines, tools, equipment, etc.) and •construction guarantee• 

or •guarantee for workmanship• (for the erection of works) are 

used as synonymons of mechanical warranties. 

While performance guarantees usually apply to the performance 

of a complex technoloqical process, mechanical warranties have 

a similar function for specific parts or equipments to be used 

in that process or for the mechanical capacities of the plant 

as a whole. Sometimes they are also called performance 

quar~ntees, e.g., when the supplier of a specific piece of 

equipment guarantees a certain performance of the equipment 

under specified conditions. 

Mechanical warranties, like most guarantees have the two-fol~ 

function to assure the recipient of a c~rtatn mini~um quality 

(e.q. durability) of the parts supplied and to define the 

liabili t') of the supplier. For the speedy implelll( ;1tation of 

the technoloqy in the recipient's country the mechanical 

warranty should be established in such a way as to permit the 

detection of defects of certain inputs at an early sta.ge. At 
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a later stage it may be impossible to trace back the origin of 

some defects, once the input has been installed and the 

process has worked for a time. At a minimum, precious time 

will be lost and the damages caused to the entire plant and 

process may be considerable and even exceed the maximum amount 

of liability of the supplier. In addition, the tests 

specified to see whether the requirements of the mechanical 

guarantee are met will ensure that the recipient's personnel 

is involved and becomes acquainted with the technology at an 

early stage which will facilitate the absorbtion of the 

technology, the development of maintenance and repair 

capabilities, etc. 

(b) Present Legal Situation and Contractual Practice 

Legislation usually leaves the specification of quality 

standards to the negotiations of the parties. If they have 

not defined them, the non-binding norms of the law of 

obligations, commercial law and some specific regulations such 

as product liability, will apply. These laws generally 

require that the goods delivered must be free from defects 

and/or must be fit for the contractual purpose and that 

services and workmanship must meet the standard that can be 

expected from a person using proper skills. 

In contractual practice the scope of items covered de~ends on 

the scope of the contract. It may include items such as plant 

and equipment, materials, tools and supplies, as well as all 

civil works, which may include all the buildings, roads, 

foundation and oth~:::- work requiring civil engineering. 

The extent of the warranties is sometimes defined in very 

general terms such as •any defects•, by a reference to general 

standards such as •sound engineering practice• or by a 

reference to •specification in the contract• and its annexes. 

It is better when a reference is mad• to the various sources 

of defects like faulty or impro~r design, workmanship, 

material, manufacture, fabrication, shipment or delivery. 
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The main corrective action, in case of non-fulfil.-.ent, to be 

undertaken by the supplier, is usually to remedy the defects 

by repairing or replacing the defective part(s). But of ten 

the mechanical warranty is subject to a number of 

qualifications, specifications and liability exceptions, 

limiting the scope of the supplier's liability such as in the 

following exaple of a mechanical warranty clause, which was 

used in a contract between a developed and a developing 

country: 

Illustrative Clause 22 

•The supplier warrants the good quality and 
construction of the supplied machinery and 
shall be responsible, during the warranty 
period for repairing or replacing free of 
charge any part of which defects arise by 
reason of the quality of the material, poor 
workmanship or improper installation, 
excluding normal wear and tear or damage 
made by improper operation by the 
recipients personnel, by overloading beyond 
the contractual limits or by for.ce majeure.• 

Accordingly, the supplier may exclude from his 11-· · "{ty, 

defects arising from: 

equipment not properly usedJ 

changes undertaken by the recipient wit~~ut prior 

authorization by the supplierJ 

materials provided for or design stipulated by the 

recipientJ 

the recipier.~'s faulty maintenancer 

repairs carried out improperly by the recipientJ 

normal wear and tearJ 

(See below p. •Limits to the extent, exceptions•). 

The modalities of the remedy a~e usually further qualified by 

such elements as: 

notification of the defects1 (differ.ent requirements 

for visible and hidden defects): 

ti~e limits in which the remedy has to be effectedJ 
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place of the repairJ 

cost and rick of transportation, traveling etc.1 

standard of workmanship. 

Contracts generally stipulate that the recipient is obliged to 

notify the supplier in writing witbou~ delay of any defects 

that have appeared and to give the supplier every oppor~unity 

of inspecting and remedying them. 

The time li•its in which the remedy bas to be effected are 

often expressed in terms which state that the supplier shall 

•remedy the defects forthwith• or •promptly undertake the 

necessary corrective action•. 

As to the place of repair, a contract 

reci(>ient shall return to the suwlier any 

defect bas appeared for repair and 

sup~licr, exce(>t in those cases where it 

undertake the repair on site. 

.ay state that the 

part in which a 

replacement by the 

is appropriate to 

The standard of worklllanship to be applied for the repair of 

defects are often ~orded in contractual practice to be 

proceeded with •due diligence• and a failure to meet this 

requirement may provide for the recipient to •proceed to do 

the necessary work at the supplier's risk and expense provided 

that he doeB so in a reasonable manner•. 

A mechanical warranty clause usually provides for an extension 

of the warranty period as a conseq.1ence of non-fulfilment e.g. 

for defects of ec:;uipment, materials, tools and supplies, etc. 

for which the supplier is liable. Such a clause may stat• 

that a fr~sh warranty period equal to the original warranty 

period shall apply, under the same terms and condi~ions as 

those ap~licable to the original items, to items repaired, or 

supplied in replacement of the defective ones. 

If the items subjec~ to the mechanical warranty are used more 

intensively than stated in the contract, the contract may 
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provide for a reduction of the warranty period. 

If the supplier does not fulfill his obligation to remedy, or 

if he fails to remedy the defects •within a reasonable time•r 

the recipient may take consequential actions such as the right 

to undertake the remedies hilllBelf at the cost of the supplier. 

Alternatively sanctions similar to those i11 the 

of the applicable ~w will be applied such 

withhold part or all of the payments, to 

contract in case of severe defects and/or 

compensati~n for damages and consequential loss. 

qeneral rules 

as riqht to 

terminate the 

to ask for 

In addition, there is usually a provision in the contracts on 

the liability for damages caused by the defective part. But 

the scope of such provisions is usally very li•ited by 

excluding certain damages such as loss of profi~ altogether, 

by limiting the liability to a certain maxi•u• amount by 

makinq it aubject to a specific level or fault such as •qross 

negligence•. 

c) Probleps aud Possible So1utions 

Type of warrapty 

The most important question in connection with mechanical (as 

well as performanc•> warranties is the question whether the 

supplier is only bound to a certain level of cUJ.igent and 

careful workmanahip in providing material or executing works 

(•obligation de moyen•) or whether 

certain result regardless of the best 

c•obliqation de resultat•). 

h6 is bound to achieve a 

efforts applied by him 

The recipient should urge for provisions guarar.teeing certain 

objective well-defined results instead ~f provisions 

guArant.eeinq that the supplier will do his best to achieve 

certain results. For the same reason the results quarar.teed 

should not be qualified by a reference to fault. Therefore, 
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clauses of the following type should be avoideda 

Illustrative Claute 23 

•supplier undertakes to remedy any defect 
in case that the supplier bas been guilty 
of c;ross misconduct {or neqligence).• 

Scope of Warrantx. The s~~pe of the mechanical warranty 

depends on the subject matter of ~h~ specific agreement. It 

may cover any of the items mentioned above in particular items 

such as equipment materials tools and supplies, but the 

recipient should make sure that all items contained in the 

technology are covered by a guarantee. 

Extent of warrapty. Mechanical w~rranties mainly cover 

•defects• of different kinds. Tb6.-·efore, parties must have a 

clear understanding, when a cer~~1n part is defective. Por 

tne main part of the technoloqical equipment, detailed 

specifications should be set out. Another possibility would 

be a reference to international standards (ISO, DIN), but to 

avoid differences, the titles and numbers of those standards 

should be e~ressly quoted. A more general crit~rion could 

simply refer to tbe standards usual in th~t business and/or 

country. 

avoided. 

Because of its evident vagueness it should be 

Li•its to the extent1 exceptiqn1. Usually, the supplier will 

only warrant those mechanical elements which are under his 

control and exr.lude detects which are caused by factors beyond 

bis control. 

The recipient may seek to involve the supplier in the 

inspection, cnntrol and approval of the inp~lts provided by the 

recipient or other parties involved. To this extent the 

aupplier may be made liable for th~ effects of insufficien~ 

control, unless he explicitly disclaims responsibility for 

certain inputs. 
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Also, the meaning of alllbiguous terms such as •faulty 

maintainance• should be specified, e.9. by using a more 

objective expression like •disregard of the supplier's written 

instructions•~. 

Period of Warranty. While the recipient's interest shoul1 be 

to inspect each item of the technoloqy supplied as early as 

possible, the proper functioning of the various items may 

depend on their installation in the plant as a whole and may 

only show after some time of operation. Therefore, the 

mechanical warranty should not only be met at the time of 

delivery, but should also extend for some time thereafter. It 

may be measured by calendar time or by operating hours. In 

view of the fact that the erection of a plant may take a 

nwnber of years, the warranty period should start only after 

successful acceptance test runs. In return, the supplier may 

require that the warranty period will start even without 

acceptance test runs, if the recipient is without due reason, 

unwilling to start the test run. It may also be practical to 

refer to the actual operating time. In this case, delays and 

interruptions do not effect the warranty period. The length 

of the period will depend on the type of equipment. 

A mechanical warranty normally provides for a maxilllUJll warranty 

period of the supplier's liability. 

Although the stipulation of a maximum warranty period migbt be 

understandable - it is commonly accepted as reasonable to 

provide a releas~ of the supplier's liabilities after a 

certain period •uch a period shoulf', b• negotiated with 

sufficient care and flexibility in order to avoid the risk of 

expiry of the warranties before the equipment or the plant are 

fully tested in nonnal opera~ing conditions. 

1n1poction and teste. The recipient should have an interest 

to ess\lre himself of the proper functioning of each item as 

early as i;.ossible in order to minimize potential datu19es and 

time delays. In mMny c~ses, a first inspertion should take 
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place at the plant of the supplier, a second inspection should 

be undertaken at the site of the recipient at the time of 

delivery in order to detect transportation damaqes and to 

ascertain functioning characteristics under local conditions 

before installation. 

Test procedures, where necessary, should be clearly spelt 

out. In a number of cases, the recipient may not have the 

testinq 

hjimself. 

equipment or the expertise to test the material 

In such cases, he should ensure that testinq 

equipment is made available to hi• or that consu.l.tants or 

laboratories aqreed by both par~ies are 

perform the tests. 

acknowledqed to 

C ;~o~r~r~e~c~t~i~v~e-..~e~ct~i~o~n~·;,_,...:R~eJ!eds.=~Y"--o~f--~d~e~f~e~c~to&.s. The recipient is not 

intereeted in damage payments, but in a properly workinq 

technology. Therefore, remett:- ~f any defects is the primary 

objective and its workinq deserves particular care. The time, 

during which the defect has to be rectified, the place of 

rectification, the diligence applied for the rectification and 

all cost and rJsk elements that may evolve in the ~ourse of 

rectification should form part of the warranty provision. 

Looking at the time element a term such as •forthwith• often 

used in contractual practice, might be replaced by terms 

askinq for out.oat speed such as •with all (possible) speed• 

(PIDIC)~, •expeditiously• or •in minimal time 2
• To speed up 

repairs or replacement, the recipient may be obliqed to 

promptly notify the supplier. 

Illustratiye C1aute 24 

•1n the event that any defects are found in 
the equiplllent., erection or civil works 
within thelr warranty period, the purchaser 
will iaaediately inform the contractor by 
telegram/telex and contractor will promptly 
retpond to the c0111111unication.• 
(UNIDO/PC.25, Rev. 1 Sect. 2R.9). 

In principle, all costs directly connected with eliminating 

the defect, including tranGportation and travellinq co•ts, 
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should be borne by the supplier, even if the original 

obligation had to be fulfilled •ex sup~lier's works• or 

Ir. this case the recipient has payed already the 

transportation costs for the first defective part. There is 

no reason to have him pay this a second time, unless the 

defect falls within his responsibility. 

Other corrective actions should only apply in addition to the 

primary corrective action of remedying the defect or when the 

supplier fails to ~cmedy the defect. Such a failure may not 

only be present when the defect cannot be eliminated, but also 

when it is unduly delayed or when the repair is not done with 

proper care. 

The corrective action ~roposed in the illus~rative clause 25 

is that the recipient himself will take the nee 3sary steps to 

remedy the defect. 

Il1ustrative C1eute 25 

•1f the contractor shall make default or delay 
in diligenty COllll!lencing, continuing the 
completing the making good of such defect, 
breakage or failure in a manner satisfactory to 
thQ purchaser, the purchaser may proceed to do 
so independently and to place the works in qood 
operating condition in accordance with the 
contract, and the contractor shall be l~able 

for all costs, charges and expenses incurred by 
the purchaser in connection herewith and shall 
pay the purchaser an amount equal to such 
costs, charges and expenses upon r~ceipt of 
invoices.• (UNIDO/PC.25 Rev. 1, Section 28.3. 
sentence 2). 

This approach May also be used in the case of minor defects, 

where involvement of a contractor from abroad ~ould be 

unjustifiably costly, or in $111ergency cases. But care must be 

taken, that the supplier will not be relieved from his other 

qu~rantee obligations on the ground that the remedy taken by 

th• reci~i~nt was not authoriz•d. 
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Defects of a part often do not only affect the specific part, 

but may cause damages to other portions of the works, injuries 

to employees and other persons, and loss of profits. ~uch 

damages should be covered by a clause entitling the recipient 

to damage claims. However, such provisions are met with 

strong reservation from the side cf the sup~liers. They may 

only be ready to accept liability to an extent which can be 

insured at a reasonable premiwn. 

Sep3rttion of responsibilities. If the tecbnol09Y supplier is 

not the supplier of the equipment as well, the equipment will 

usually not ~ covered by any guarantee given by the 

technol09Y supplier. Therefore, the recipient bas to ensure 

that independent suppliers will also anree to guarantees. 

Since the equipment will be used together with the technology, 

any guarantee concerning the technol09Y will be affected by 

the quality of the equipment. The recipient should try to 

oblige the technology suppliP-r to inspect all equipment and 

other parts and to affirm that it is consistent with the 

specifications on which his own guarantee is based. ':'he same, 

of course, applies to any equipm~nt supplied or works 

undertaken bv the recipient himself. If the recipient is not 

able to commit the supplier to such extensive inspection 

obligations, the specification of any equipment or material 

acquired from third parties should be scru~~lously harmoni=ed 

with the specifications given by the technology supplier. 

If the technology supplier has to provide all the equipment 

a~d uses the subcontractors for this purpose, the fulfillment 

of any mechanical warrant~· is hia responsibility. 

Nevertheless, the recipient may be well advised to fn.apect the 

materf.al himself, as well. This does not only help him to 

develop a better understanding of the technology as already 

pointed out, but it is an 1!ddHional device to avoid defects 

at a later stage. This is of particular importan~e, if the 

maximum am~unt of liability which may be obtained from the 

supplier is limited, as is the usual practice. 
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The recipient, however, has to take care that the inspections 

undertaken by him do not relieve the supplier from his own 

liability for t~e equipment and do not prejudice 

recipient's right to claim a warranty at a later stage. 

Illustrative C].ause 26 

•All equipment, materials and work 
preformed in connection with this contract 
with the exceptions to be aqreed between 
the contractor and t~e purchaser, shall be 
available for inspection by the purchaser 
(through hi& duly authorized 
representatives). The contractor and his 
sub-contractors shall provide safe and 
necessary access for the inspection 
envisaqed by this Article. The purchaser 
shall be afforded full and free access to 
the shops, factories, site or places of 
business of the contractor, the 
subcontractors and/or suppliers for such 
inspection to determine the condition and 
proqress of work under the contract. 
Neither the failure to make such inspection 
nor failure to discover defective 
workmanship, materials, or equipment, or 
approval of, or payment to the contractor 
for such work, materials or equipment 
(pursu~nt to this contract) shall prejudice 
the riqhts of the purchaser thereafter to 
require correction, replacement, or reject 
the same as herein provided.• 
(UNIDO/PC.25/Rev.I, Section 14.5). 

the 

The recipient should bear in mind that mechanical warranty are 

not only guaran~~ed to him by suppliers, but that he may be 

the grantor of mechanical warranties as well, to the extent 

that he provides equipment etc., through his own facilities or 

through own sub-contractors. 

Alternatiye1. It is soinetimes sugqested that a warranty of 

good workmanship with construction and erection of the works 

might not be neceasary in a turn-key contract, because these 

warranties are only for the construction and pre-operation 

stage of the project and 

guarantees become effective. 

expire when the performance 

This w.ill on!y hold true for a 

turn-key contract. Even there, the perfonnance guarantee may 

be phrased ~ore continuously in certain parts, or the 
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responsibility for the non-fulfillment may be difficult to be 

established. In such ~ases a mechanical warranty has a right 

of its own. In addition, mechanical warranties have the 

ir.portant task to verify any defects at the earliest stage 

possible. For these reasons performance guarantees can only 

partially replace mechanical warranties. 

If the technol09Y supplier does not provide the equipment by 

himself or through own sub-contractors, he may be obliged to 

inspect all parts coming frOlll third parties (see above) and/or 

at least provide the recipierit with a list of potential 

suppliers who have the capability of providing the equipment 

of specified quality. 

Since mechanical warranties may also be used to restrict the 

suppliers responsibility under the non-binding norms of the 

applicable law, it may in some cases be a better vay to 

refrain from a warranty altogether and rely on the law. 

( d) Check List 

l. Type of ~echanical warranty 

- •best-effort• obligation (obligation de moyen 

- achievements of result (•obligation de resultat•) 

degree of fault necessary 

2. ~ 

- design 

- enqineering 

- construction 

materials 

- tools 

- equi11111ent 

- spare ~rts 

- foundation of buildings 

- civil works 

- ple.nt. 
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- key word used 

defects 

breakage 

failure 
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- definition of •defect or other key 

word 

specificati1.m in the contract 

reference to international 

standards and noras 

reference to purpose of contract 

reference to •good engineering 

standards• or usual practice in 

the field 

- cause of defect 

no reference 

(non-) exclusive list of causes 

(faulty) design 

(faulty) aaterial 

(faulty) aanufacture, fabrication 

(faulty) worblansbip 

(faulty) shipllellt 

(faulty) transportation 

- conditions in recipient's country. 

4. LiJeit• to egept. e1ctptigp1 

- aaintenance by recipient 

faults of recipient 

disreqard of instructions 

- changes by recipient 

specific disclat.er by supplier 

obli9atia 1 of supplier to i~•pect 

and issue certific.te of acceptance 

- .. terials and designs of recipient 

specific disclai .. r by supplier 

obligation to inspect (certificate 

of acceptance) 



- 98 -

-- checking procedure. 

s. Warranty period 

measurement 

calendar time 

operat:in9 time 

achievement of results 

- differentiation of length of period 

according to item concerned 

- beginning of period 

- extensio~ of period 

reasons 

iteas covered by extended period 

use of actual operating time as 

alternative 

- maximwa period 

- warranty period for replar.emen~ 

parts. 

6~ Inspection, tests 

- place of inspection 

supplier's plant 

site of recipient's plant 

- time of inspection 

befc.re shipment 

after arrival at recipient•s site 

after installation 

- inspection personnel 

recipient's personnel 

consultants 

independent persons. 

7. Teat procedures 

- 111easurementa, specifications 

- test methods 

- qualification of testing persornel 

- availability of testing equipment. 
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8. Corrective action, rectification 

- fo:clll of rectification 

repair 

replace111ent 

additions 

- place of rectification 

recipient's plant 

supplier's pl.ant 

- diligence to be applied 

due diligence 

good workmanship 

sper.d 

forthw~ c;h 

expeditiously 

with all possible speed 

in minimal time 

in a reasona~le time 

notification by recipient 

cost of rectification 

direct costs/replacement parts 

shipping costs 

travel expenses 

other expenses 

9. Other corrective actions 

reasons 

failure to rectify 

failure to rectify in time 

damage 

injury to persons inside/outside the plant 

loss of profits 

minor defects 

urgency 

remedy by recipient 

prior notification 

fonn of remedy 

requirement for reimbursement 

effects on supplier guarantees 
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dmna9es 

for delays 

- 100-

for damases to other parts of technoloqy 

for injuries 

for loss of profits 

calculation of dmnaqes 

maxiaUBl amount of damaqes 

retention of payment 

diminution of payment 

termination of contract 

10. Separation of responsibilities 

inspection with relation to 

parties/sub-contractors of supplier 

pre-inspection by recipient and consequences 

inspection of equipment of third parties by 

supplier 

11. Burden of proof 

12. Alternatives 

performance quarantees 

information 

reliability of suppliers 

third 

no mechanical warranty - use of (non··) bindinq 

provisions of applicable law 

13. Leqal requirements 
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4.5 Performance Guaiantees 

a) P-.irpose apd Fynctioa 

Proa the recipient's p<"int of view, the successful set u~ of 

an industrial plant is assessed by the achievement of 

perfor.ance goals which were envisaged by the parties when 

signing the contract. For this purpose, the final acce"tance 

of the plant only takes place when it is shOWJ! that the 

technology will operate and produce certain specified results 

measured by such parameters as product quality, production 

rate, productivity, yield, catalyst conswaption, utilities 

consumption, rejection rate, scraploss, shell life, etc. 

While mechanical 

functioning of 

warranties deal with the proper mechanical 

equipment 

deal with the results of 

and 

the 

works, perfort.lance 

technology which 

obtained under specified conditions. 

guarantees 

are to be 

Thus, the primary function of a performance quarantee is to 

define the responsibilities of the parties to achieve the 

agreed results of the technology transfer transaction. 

Correspondingly, it will provide f~r sanctions and remedies, 

if the expected results, as contractually defined, are not met. 

The value of a performance guarantee is dependent on its 

precise and adequate characterization of the parameters that 

must be met. Therefore, the recipient bas to familiarize 

himself very closely with the technology to be able to define 

a com~lete set of critical parameters. This shows the 

important preventive function of performance guarantees• since 

the recipient is interested in a smoothly running technology 

without defects and since the supplier is not interested in 

costly repairs or damages, a performance 91Jarantee will induce 

both of them to take the nec'lssary steps during the procesa of 

tranaferring the technology to make aure that the performance 

parameter• will be met. 
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Suppliers, however, are cften hesitant to agree to perfor11BDce 

guarantees, especially in eo11plex technoloqy transactions 

where numerous subcontractors are involved and icputs ca.e 

froa a wide variety of sources. They argue that they do not 

have full control of all the inputs and that potential dallages 

may surpass their own returns considerably. This is why they 

usually try to narrow down the ertent of perfor11BDce 

guarantees. 

b) Present Legal Sitµatigp apd Coptfactpal Prpstice 

An overview of the legislation on transfer of technology in 

force in developing countries, reveals that the aajority has 

not expressly dealt with the regulation of performance 

guarantees. 

One exce~tion is the Yugoslavian •Technology Lav•ll/, which 

stipulates that agree.ents for the acquisition of technology 

au st provide for guarantees on the achievement 

predetermined results. 

Illustratiye Clauae 27 

•A contract for the acquisition of material 
rights to technoloqy shall provide fori 

A guarantee f rOID the supplier of technology 
(by fixing penalties, damages for losses or 
in some other way) regarding the 
achieve111ent within the envisaged r9rm of 
the r"!sults specified in the c" '".:act, 
accoun~ being taken of the conditions under 
which, as specified by the contract, the 
technology is to be used,. (Art. 24(6)). 

of 

Another exception is the Mexican •Technology Law·~ which 

stipulates in Art. 15 XIII, that • contract may not be 

approved when •the supplier does not warrant the quality and 

results of the contractual technology•. 
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the requlati.ons of 

Int~rnational Commercial Contracts 

developed countries, the 

Act (1976) of the Geraan 

De9ocratic Republic aay also be cited in this reqard. It 

prescribes that under contracts for plant erection the parties 

have: ipter alia obligations regarding the proof of quality 

guarantees and the execution of perforaance tests. 

In contractual practice, perfor.ance 

consist of the following elements: 

guarantees usually 

conditions vbicb are a prerequisite for the perforaance 

guarantee such ass 

construction requireaents fulfilled 

absence of mechanical defects 

availability and specified quality of feedstock• 

specification of perfor11ance parameters such ass 

capacity 

consumption of raw materials, utilities etc. 

product quality 

time of test run 

performance test procedure requlating aspects such as: 

starting time 

duration 

performance test parameters (evaluation criteria) 

personnel in charge (supplier(s), recipient etc.) 

test methods 

Corrective action and extent of liability in case of 

failure to .. et the performance guarantee 

repair and modification 

c0111pensation for defects and da .. ges 
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Preregu!siteJ for perforeapce guarantees 

Uaually a nuaber of prerequisites for the perfofllance quarantee, 

are required to be fulfille.J by the recipient in o~der that the 

supplier CJU&rantees the performance of the technoloqy transferred. 

Such condition& aay e.q. include firstly that the perfofllance test 

run can be aade onl:! if the plant is free frOla mechanical defects 

which would affect the possibility of c•rrying out the performance 

test run under steady and safe conditions. Secondly that the plant 

JIU St be constructed in accordance with process deLiqns and 

specifications provided by the supplier. Thirdly, as the plant 

BIUSt be operated during the test run within the normal operating 

conditions, the recipient should assure that sufficient raw 

materials (feedstocks) of specified quality are on hand for a run 

at designed capacity for the nwal>P.r of days stated in the contract. 

A clause illustrating these conditions would read as follows: 

Illustrative Clause 28 

•9.01 LICENSOR 
Said Plant in 

guarantees the pe~formance of 
the following respects and under 

the following terms and conditions: 
(a) in a performance test run, hereinafter 
described, during which Said Plant is free from 
mechanical defects substantially affecting 
process operability, Said Plant, if cons~cucted 
in accordance with process designs and process 
specifications provided by LICENSOR 
~ursuant to this license and approved by the 
LICENSOR for construction and if Said Plant is 
~repared for operation in accordance Yith 
J.ICl:HSOR' s instructions and subsequently 
operated in accordance with such instructions of 
LICENSOR at not subst•ntially greater than 
Designed Capacity but not less than the 
guaranteed capacity (except as permitted by the 
said instructions) will 1Deet the 1uarantees of 
Section 9.01 (b) of this ARTICLE 9 when 
e111ployings 
(i) •••• tons of feedstock meeting the following 

specificationss 
Im~urity of Components x ••••••••••••••••••• 
Quantity (Maximum)s •••••••••••••••••••••••• 
Test methods •••••••••••••••••••• • 
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PerfoE119nce parr.mietera 

All perfor11ance para.eters or perfor11ance criteria e.g. capacity, 

raw aaterial consuaption and product GUality relevant for the 

achievement of the objectives of the c~ntract shculd be clearly 

~pelt out in the e:x..~ibits or in the CJUarantee provision itself• 

Illuatrative Clagse 29 

•9.01. {b) When Said Plant is operated in a test 
run to produce 
( 1) production of will be at 
the rate of not less than 
aillion pounds per calendar year, when 
calculated over 330 streaa days per calendar 
yearf and (ii) yield to specification product 
as shown below will not be less 
than weight percent based on the 
total weight of feedstocks charge to Said Plant 
(iii) when so operated, the product shall aeet 
the following quality specifications: 

Chlorides and other halides, 100 ppa aaxiaua in 
total, American, Society of Engineers Test 
Method·. 

Time of the test run. As .entioned before, the perfonaance tests 

are normally carried out after c~rtain previous and iaportant 

prerequisites for the perfonaance quarantee have been fulfilled. 

It is usual that contracts on the matter determine a time liait for 

the realization of such tests for instance X months from the 

effective date of the contract ~r from the date at which the 

operation of the plant has started. 

Depending on the type of contract, the supplier and recipient often 

have conflicting interests as to fixing the lapse of ti114!1 within 

which th• performance tests should be executed. 

For instance in a turn-key contract, the recipient will be 

interested in havin9 the test run carried out as soon as possible, 

because the time liait for the teat run also corresponds to the 

date of delivery of the plant. 
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In a licensing agreeaent where the licensor is only responsible for 

providing the know-how but not for the construction of the plant, 

the licensor will be interested in having the perfor11ance teat run 

coapleted as soon as possible as it will bring his responsibilities 

to an end and releaae a part of the payaent which will becoae due 

upon the coapletion of the performance teat(a). 

On the other hand, and st:ill in the cese where the licensor is not 

responsible for the construction of the plant, the licensee should 

safeguard against the risk t~·t delays in construction .ay result 

in the coapletion of the plan~ at a later date than the date at 

which the licensor's responsibility in rel.etion to the teat run 

expires. Such a aituatioa would release the licensor froa his 

obligations before the performance of the plant could be verified. 

To avoid or ainiaize such a risk the tiae liait for the test run 

should be negotiated in a flexible way, to allow for delays that 

usually occur in the construction and co.pletion of industrial 

plantsJ and also the licensee should .ake bis beat efforts and urge 

bis suppliers and sub-contractors in order to aake possible the 

conduct of the guarantee teat run within the tiae liait 

contractually established. 

Both parties aia at diainiabing their 

between the different interests of the 

should be found, by fixing a tiae for 

reasonable and acceptable to both parties. 

risks and 

aupplier 

the teat 

a 

and 

run 

coaproaiae 

recipient 

which is 

A contract could also provide for an additional period in which the 

supplier•• obligation• continue to exist but at additional coats, 

in case of delays not attributable to the supplier. 

ferfcreepce teat procedure 

If 5Arforaance guarantees are provided for, the teat procetJure and 

condi~iona as to atartin9 tiae, place, personnel etc., will be 

described. A aiaplified clause to be coapleted accordin9 to the 

parties' requirement• could read •• follow•• 
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I1lptt(ttiye Clauae 30 

•1. In order to deteraine whether the warranty 
set: fo.;;h in clause •warranties• herein baa been 
met. (1) licensor and licensee ~greeing that 
licensee'9 plaut has reached r.or111l operating 
conditions, a test run shall be carried out (2) 
in presence on site of licensor personnel, (3J 
the details of which shall be agreed upon by the 
parties. (4) The performance test shall be a 
(72) hour period of continuous operation. (5) 
The production capacity, raw material 
require91ent~ and quality of the product s~.all be 
Beasured and analysed. If the warranted results 
are met, the test run ia considered successful 
and a joint confirmation aball give relief to 
licensor.• 

The above clause regulates (1) the starting time of the test, ,2) 

the participati,•n of the supplier, (3) the test procedure, (4) the 

duration of the test and (5) the performance criteria. 

Details of the test procedure itself are left to agrte9ent at a 

later time. In such an agreement, the role and qualification of 

the licensor's personnel to be present on site during the test run 

would also have to be specified. 

Corrective action and extept ot liabilit,I, 

If the performance test fails ~o .. et the guaranteed results, the 

supplier qsually has the right to repeat the test for a certain 

nWlber of ti .. ss 

Illgstratiye Clause 31 

•it the performance test fails to .. et the 
guaranteed results, LICENSOR shall have the 
riqht to have, upon reasonable notice to 
LICENSEE, 
and at a time satisfactory to LICENSEE, one and 
additional and continuous •evanty-tvo (72) hour 
performance test under the conditions set forth 
herein to de1110nstrate the ability of Said Plant 
to .,,t the guarantee.• 
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As a next step, be is usually obliged to repair any defects or 

modify the plant design in order to meet the performance 

guarantee. 

necessary 

Alternatively, he .ay be required to provide all 

information for che necessary modification, bearing 

uovever the costs incurred for such modification. 

Illust£ative Clause 32 

•In the event that, on the first or a subsequent 
perfor.ance test run, Said Plant fails to meet 
one or 110re of the production or quality 
guarantees of Section 9.01 (b) (i) or 9.01 (b) 
(ii) of this ARTICLE 9 as a resnlt of incorrect 
design of the Licensed Process as furnished to 
LICEllSEE by LICENSOR then within ninety (90) 
days from the said first perforaance teat run 
of Said Plant by LICENSEE, LICENSOR shall 
undertake at its own expense to examine Said 
Plant and proaptly to provide all necessary 
process designs, drawings and specifications 
for any modifications of Said Plant or 
otherwise to llOdify the said inforaation so 
furnished to LICENSEE by LICENSOR, as deemed 
necessary by LICENSOR to insure that the 
condition• guaranteed by LICENSOR as 
aforesaid will be mett ••••• • 

In general practice, the supplier's liability for repair and 

modification is limited to a aaxilBUll AllOUnt or percentage of the 

fees or royalties established in the agreement. In some cases the 

supplier aay at recipient's option, up to the lisit of the 

supplier's financial liability, reiaburse to the recipient ~he 

actual coats required for changes and llOdifications. Alternatively 

the supplier may, at recipient's options be required to pay the 

liquidated daaaqea aqreed upon in the cont~act instead of the 

obligation to repair the defects and/or llOdify the plant design. 

In case the contractual payments ara determined as a royalty on the 

•~lea, the liabilities can be established as a part of the royalty 

to be deducted for the purpose of refunding the costs for 

llOdifications or ~yaent for compensation as agreed upon between 

the partifts1 
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Illustrative Clause 33 

•1f any modification r.-~cCMmended t!-y LICENSOR in 
accordance with this provisiun is carried out by 
LICENSEE, then LICENSOR shall credit against 
one-half (l/2) of the royalty paid and payable 
by LICENSEE with reference to ~ald Plant up to 
the appropriate refund of the cost of such 
aodif ications deterained by LICENSOR to be 
necessary to enable Said Plant to perfora in 
accordance with the unmet guarantees.• 

As shown above, the guarantee provisions nor11ally include an 

obligation of doinq, i.e. repair and aodification required after 

unsuccessful test runs which sometimes can be off set against an 

obligation of sivinq mioney. 

The obligation of giving mioney is normally limited to a .. xiawa 

amount or to a percentage of the fees or royalties established in 

the agreement. Therefore it may constitute a weak remedy for the 

recipient, as it usually provides for a very limited financial 

compensation in case of failure to repair the defects and aodify 

the design needed in order to put the technology or the plant into 

efficient operation. The monetary compensation for not achieving 

the performance obligation should be neqotiated and fixed in such a 

manner as to press the supplier to do his best to •perform•. 

Contractual provisions r • not only limit the supplier's liability 

with reqard to its amount, but may also narrow the scope of 

liability to the direct losses and exclude any consequential loss 

or damage as well as the loss of anticipated profits. 

Therefore, if not properly neqotiated, a perfor1111ce guarantee 

clause may give to the recipient a weaker protection than tho one 

he could have under the provisions o~ the general law of most 

countries. 
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c) Problrp• apd Possible Solutions 

Even when the aqreement provides for technically adequate 

performance quarantee clauses, they may not have a persuasive 

effect on the supplier to perform as well as a real 

compensatory value for the recipient, because of factors like 

the 11-itation of the overall liability of the suppli~r and 

the frequent establishment of low liquidated da.ages. 

When neqotiatinq a performance quarantee, which is the most 

c011plex and difficult issue in the field of quarantees, they 

often fail to be satisfactory because, 

they may be subject to very tight preco&ditions which are 

difficult to be met by the recipientJ 

they may induce the supplier to overdesiqn the whole 

plant thus raisin9 costsJ 

they may ~nly be granted against hiqher costs for the 

technologyJ 

they may provide for insuffi~ien~ remedies in case of 

failur'". 

Proper selection of critical para91ter1. 

The recipient, with e.9. the help frona outside expertise in 

complicated cases, should ensure that all relevant production 

parameters are adequately covered in the guarantee 

provisions. Otherwise, the supplier may eaaily disclaim from 

his liabilities without attaini.n9 the aims of the recipient. 

lllustratiye Ca11 

When building a plant for alcohol 
established by a public enterprise in Costa 
Rica, the contractor guaranteed a certain 
capaci~y, but avoided any specification 
about the yield and other key parameters. 
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The plant did not work econoaicatly for a 
long ti.lie, because the capacity could only 
be performed with excessive use of 
aaterials and utilities. 

Ayai1ability of etteriale 

Some aaterials with very strict specifications may not be 

easily available or aay represent an undue economic burden for 

the recipient like reliance on (expensive) inputs froa abroad. 

In order to avoid such inconvenience for the recipient, he 

should investigate the effects the final product 

characteristics and COllBlercial value, if he uses raw materials 

with different specifications. If, for exam~le, feedstocks of 

the required purity are not available in the developing 

country where the plant is going to be built, the reason for 

the required purity should be discussed with the supplier 

before the recipient agrees to such guarantee conditions. 

Perhaps the specifications can be changed. If not, perhaps 

the licensee will be advised on how the feedstock can be 

cleaned up to achieve speficied quality prior to the point 

where it is fed to the recipient's plant. 

A4pat1tigp to local copdition1. 

Usually the 1upplier will avoid to grant a performance 

guarantee converin9 the local operating conditions, on the 

basis that he has only operated the process in his own 

environ .. nt. 

However, the recipient must ensure that the technol,?CJY "'ill 

operate in hi• environment and an appropriate 9uarante~ should 

be provided for in the aqre ... nt even if it require• 

additional research and work for the a1.1p5>l:&er to make the 

necessary ada"tation. 
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Q'rerdesisn 

One should also always remember that too demanding and strict 

guaranty provisions may lead the supplier of technoloqy to 

overdesign, with the result that the cost of the overdesign is 

borne by the recipient. 

For example, a plant of 100,000 t/y capacity will provide a 

guaranteed capAcity of 100,000 t/y and be designed usually at 

105.000 t/y. Unreasonable insistence about guaranteed 

capacity, may however, force the supplier to design the 

capacity of the plant at 120,0JO t/y. 

Tiee and Place of Guarantee 

Usually, the performance guarantee test only ~akes place after 

the mechanical works have been completed and the production 

has been stabilized. Detection of defects at this late stage 

may imply considerable delays and costs. Therefore, in some 

industries, prior to the signature of the agreement, the 

fitness of the process l>Brticularly with regard to raw 

material, should be tested in the supplier's plant. 

Test prgc!dpre1. 

the recipient or 

test method and 

As 

his 

be 

with the performance guarantee itself, 

consultants must fully c0111prehend the 

able to evaluate the J&t results. Test 

procedures should be as close as possible to normal operating 

the recipient's 

As far as some 

conditions. They should be executed by 

[>ersonnel to the greatest extent possible. 

functions are executed by the supplier's personnel, personnel 

of the recipient should be present for purposes of learning, 

helping and witnessing. The duration of the test-run will 

depend on the technoloqy. In the chemical industry, a one, 

two or three day performance test-run is noraial. In the 

fertilizer industry, a 7-day test is suggested after the plant 

has been working continuously at around eo\ capacity for 21 to 

30 days. 
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i>ivision of responsibilities. As it !las been mentioned 

before, the type of transaction and the type of contract 

influence and play and important role as regards th~ division 

of responsibilities between the parties, which !llaY have a 

great 'lapact on and strongly affect the foraulation of 

performance 9uarantees. 

In this sense, the simplest case is that of a turn-key 

contract while the most complex one is when separate contracts 

are established for different supplies and works. 

This lack of balance has not an easy solution. Certainly, it 

is not advisable, as suggested by the ECE, to promote the 

•packaging• of the transaction in order to increase the level 

of quara~tees granted by the supplierlil. 

Such a recommendation contradicts the policies of many 

developing countries which encourage the unpackagaing with an 

aim to reduce costs, foster the participation of national 

suppliers of goods, services and technology and facilitate the 

latter's absorption~. 

Furthermore, unpackaging of large and complex projects has 

been made in some cases, without prejudice to the overall 

guarantee and responsibility of the technology supplier. An 

example of this is the set up of the first atomic plant in 

Argentina, where the supplier aqreed to guarantee the 

functioning of the whole plant, including the net electric 

power, heat consumption and maximum annual loss of heavy 

water, despite the fact that he was obliged to sub-contract 

locally to the largeat extent possible.~ 

Correctiye action 

The main obligation of the supplier should always be to 

rectify the defects. As has been stated before, the supplier 

may terminate his efforts to overcome the failure by paying a 

certain amount of money instead. 
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Ttie fact that the supplier is permitted to replace an 

obligation of doipg which is the real interest of the 

recipient by an obligation of giyins eopey represent a key 

weakness in the current JDOdalities of performance guarantees. 

Even if it would be sufficiently compensatory it does not 

solve the recipient's real problem i.e. to put the technology 

or plant into operation within a reasonable time. When the 

supplier has failed, the recipient is qenerally in a very bad 

position to rectify the existinq defects. In particular, when 

the setting up of a new plant is involved an irreversible 

situation has been created once the stage of performance test 

has been attained and the courses of action available for the 

recipient are consequently subject to serious constraints. 

The recipient should avoid this situation since he is not 

interested in damage payments, but in a properly working 

technology. Therefore, no limitation should apply as regards 

the work required for rectifying defects for which the 

supplier is responsible. In order to retain certain 

flexibility, as recommended by the UNIDO •Model Forms• for 

fertilizer plants, performance guarantees may be classified in 

•absolute• and •penaltiable•2if. Absolute guarantees reprsent 

the obligation of the contractor to meet the guaranteed 

parameters without any limitation of liability as to his 

obligation to rectify the plant to meet those guarantees. 

Such guarantees cannot be satisfied by the payment of 

liquidated damages. The contractor is thus obliged to •make 

good• the plant to make it capable of achieving the 

guarantees. Penaltiable guarantees are those guarantees which 

can be satisfied by the contractor on payment of liquidated 

damages. If the contractor is unable to meet those guarantees 

be can ~ither rectify the plant to make it capable of meeting 

those guarantees or, at his option, pay liquidated damages and 

thereby free himself of any further obligation in regard to 

the fulfilment of the penaltiable guarantees. 
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In soae cases the two types of CJUarantees 11ay also be cOllbined 

by e.g. an absolute guarantee for reaching a plant capacity of 

at least 95\, whereas shortcoaings between 95\ and 100\ 11ay be 

covered by a penaltiable CJUarantee. 

A1ternatives 

If performance guarantees are not possible to obtain, the 

recipier:t may, by performance or demonstration tests at the 

supplier's plant, at an early stage of the transaction reduce 

the risk of a failure of the project. This procedure, 

applicable in particular in process industries, 118Y at least 

permit a timely vP.rification of the technology's suitability 

to attain the expected parameters. Such •100~ and see 

agreements• and the choice of well known proven technology aay 

serve the same purpose i.e. reducing the risks of the 

recipient in the project. Furthermore, the recipient's risks 

may also be reduced by requesting the technology supplier to 

approve the detailed enqineering of the plant or the detailed 

design of any major items of equipment which may affect the 

performance guarantees agreed upon. In some instances, 

technology supplierr may be reluctant to accept such an 

obligation and would try to substitute it by the duty to check 

(but not to approve) the elements referred to. Moreover, a 

more extensive use of the •performance bond guarantees•, as 

practised in the United States, might be explored. (For more 

details see chapter 4.10 - Financial guarantees). Overdeaign 

may alao be a means to enaure the fulfilment of aosae 

performance parameter& and finally a aupplementary measure may 

be t.he duplication of critical items of equipment.• some spare 

items may act as atand-by for s~veral others. 
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d) Chec)t Litt 

1. Heed of perfo1-.ance CJU•ranteea 

faailiarity with technology 

risk involved 

coat of quarentee 

rep-.itation of supplier 

type of technology 

2. Scope, critical parameters 

locally available .. ~erials, etc, 

rating of critical parameters, possible trade-offa 

adaptation of specifications to local conditions 

overdesiCJD 

3. Tille and place of guarantee 

at supplier'• plant 

at recipient'• plant 

- after mechanical quarantee 

- after stabilization 

4. Test p~ocedure 

prerequisites 

- mechanicalacceptance 

- dry run 

- official permits 

prior notification 

coaaencement of test 

delays caused by supplier 

- delays caused by recipient 

- delays caused by third parties 

duration 
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pera.,nnel 

- present at test 

- operating crew 

inputs, utilities 

- quantity 

- quality 

- responsibility for procure.ent 

duration of teat 

perforllllJlce criteria 

teat metbocia 

- meaaure11enta 

- methods for ai;.alysia 

- responsibility 

- tolerances 

evidence 

- certificates 

- record books 

- photos 

coat of teat procedure 

effects of failure 

- supplier's responsibility 

- recipient's responsibility 

- responsibility of third parties 

repetitive tests 

- time, requirements 

- aaxi•ua numt.er 

5. Changea (of technology) 

reasons for changes 

effects on performance guarantee 

effects on test procedure 

6. Division of responsibilities 

unpackagaing vs. packaging 

co-ordination of various responsibilities 

responsibility for individual iteas 
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- inputs 

- personnel operating t&st runs 

- aasi&tance 

- notifications 

- delays 

7. Corrective action 

rectification 

- ti.lie 

- changes 

absolute v penatiable quarantees 

liquidated damages 

8. Alternatives 

look and see agreellellts 

de90nstrat!on or performiance of vell known proven 

t.echnoloqy 

packaging 

prior approval of all equipment by supplier 

performance bonds 
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4.6 LEGAL TJTLE AliD l!IPRI!!§EME!ft' 

a) Pprpoae and Fgpction 

If part or al.l. of the technology tranaferred consists of 

l-8tents or other indul'trial. property rights {IPR), the 

linensee can only ful.ly utilize it, if the title to the 

technolOCJY is valid, _.ning that the licensor is in an 

undisputed legal poaition concerning the technology. Usually, 

there are three areas of particular concerns 

(1) The actual existence of the leqal protection (ownership 

and validity), which .. y, in addition, include the 

aaintainance in force of the I.P.R. for the tiae of the 

agree.entJ 

(2) The possibility that the use of the licO!nsed i.P.R. aay 

infringe the I.P.R. rights of third parties (third party 

claiaa)' 

(3) The possibility of operating without legal interference 

by third parties (infringement suits). 

For practical purposes a distinction could be made between a 

refuscl of an application for a patent and an invalidation of 

a granted patent as a result of third party claias. 

In the first case, a pendinq patent application is refused 

when the industrial property adllinistration declines to grant 

the patent because the application fails to conform with the 

requirements of the patent law. 

In the second case, an already granted patent is declared to 

be invalid after claims on invalidation of the ~atent right 

itself, which subsequently will lead to an annulment of the 

~tent if changes or modifications in the tftchnoloqy to repeal 

such an infriqement, is not or cannot be made. 
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(b) Presept Legal Situatiog !pd Contractual Practise 

As far as the ownership of the technology is concerned, JM>st 

laws stipulate that a licensor who concludes a transfer of 

technology agree9ellt 1-plicity warrants that he is the owner 

of the technology or has other f 0!118 of rights to the 

technology which eapover h:ia to conclude the agree11ent~. 

As far as the validity of the technology is concerned, the 

legal appr~ch differs: under so.e laws patent licenses etc. 

do not iaport a warranty of the patent validityl§/. Other 

laws apply the general rules of civil law, under which the 

subject .atter of a contract aust be free f r09 legal defects 

and under which the licensee therefore .ay claia damages, if 

this is not ~he caseJ:l/. In this respect Brazil has taken a 

unique approach by limiting, until a patent application has 

been published and a request for exallination has been filed, 

the possibility of licensing such a patent application1.!!l. 

Some laws ensure that the licensor has to ensure that t~e 

in~ustrial property rights of third parties are not infringed: 

Illustrative Clause 34 

•(The patentee shall) guarantee, for the 
duration of the contract, that third 
parties shall have no right in the patent 
which would ~revent or limit its 
exploitation.• 
(H~ngary, Patents Act, Section 18(i}). 

Illystratiye Clayse 35 

•(The Ministry of Patrimony and Industrial 
Development) shall not register the acts, 
(agreements or contracts referred to in the 
second Article hereof in the following 
cases a 
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If it is not expressly established tbat 
tbe suP('lier sball be liable for tbe 
infringement of industrial property riqbts 
of tbird parties.• (Mexico Transfer Lav, 
Art. 15, Sect. XII).!2/ 

Otber laws only require tbat tbe licensing contract aust 

contain express contractual provisions on this issuea 

Illustrativ~ Clause 36 

•cA contract for 
llllterial rights to 
1>rovide for: 

tbe acquisition of 
tecbnoloqy) sball 

Tbe riqbts and obligations of the 
contracting parties in case tbe assiCJD91eDt 
of the aaterial riqbts to technology and 
tbe sale ~f products aanufactured thereby 
bave violated the rights of third 
l>Brties.• 
(Yugoslavia Technology Law, Art. 24(9))12/. 

The leqal consequences of acts by third parties which infringe 

tbe licensed rights, are usually not regulated expressly. 

Under general principles of law the licensor may be required 

to take appropriate steps to ensure that the licensee can 

enjoy the full right of the patent licensed. But a solution 

is mainly left tc contractual practice. 

In contractual practice, the licensor will usually give a 

varranty of title, which means that he has the right to 

possess the patent, or copy rights, etc. stated in such a 

warranty of title. E.CJ • in an aqreement within a 

i-etrochcmical induatry for the production of ammonium nitrate 

between a developed and a develo1>ing country, the licen•or 

states in the 2 ~arantee clause that: 

Illg1trative Clauoe 12 

• • • • • • it has coaiplet pro99rty and/ or tt.e 
riqht of disposal for all patent rights •••••• 
and other indu1trial property which are used 
for the enqineering or in the process within 
the scope and terms of this A9reement.• 
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A full warranty of legal validity, stating that 'the licensor 

or technology supplier i• the true and first inventor of the 

invention or that there are no lawful grounds of objection to 

the grant uf the patents to the licensee so far as it is 

aware, is very unusual, because it is difficult to be sure 

that there is no reason whatsoever for attacking the legal 

validity.!21. But a warranty of the licensor as regards hie 

own knowledge of and steps taken by hia to ensure the legal 

validity is quite COllllOD. 

ll1p1t£1tive C1fuse 38 

•The licensor bereby warrants that to the 
beat of its knowledge the technical 
inf oraationa to be disclosed pursuant to 
the Agreement! do not constitute 
infringe.ent of patents of third parties.• 

Third party claiu 

The consequences of a patent infringing third party rights are 

subject to a nUllber of variations in present contractual 

practice. 

Licensor takee full re1pop1ibilitv 

In this ca1e the licentor bear• the full ritk of third 

party claia1 at to the re1ponsibilitie1 for the defen1e 

and for any damages or 1uaa that may become payable, at 

well as the adju1tment1 nece11ary to cope with the 

obligation• and re1trictions eaerging froa such claiaa. 

When the licen1or take• full responsibility with regard 

to third party claias he will undertake at hit own 

expen1e the defente of any 1uch 1uit or action. 

In 1u~h a case, the licen1ee it completely dependent on 

the action of the licentor, with re1pect to legal action, 

at the licen1or will nave 10J.e charge and direction of 

the defen1e and the right to be represented therein by 

advi1ory council of !.tt own •election at hit own expen1e. 
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Tbe licensee .. Y be expected to co-operate in such suit 

or ection to the extent possible and to furnish evidence 

in his control. 

When a clause defines the licensor's full responsibility 

to bear the full risk of third party cla:t.s, •the 

licensor shall fully inde1111ify and hold baral.ess the 

licensee of any suas pc able by infringement an·' shall 

reimburse in full to tbe licensee any royalties, license 

fee or da11age paid to a third party as a result of a 

rulin9 of a competent court.•.!21 

In the event of any notice or claia of infringement of 

third parties' patents, the licensor aay stipulate the 

right to 2liainate the alleqed or adjudicated 

infringement by (1) procuring for the licensee an 

appropriate licence or (2) aaking such changes in the 

technoloqy as necessary to avoid such infringement. The 

costs incurred by aakin9 use of such a right should be 

borne by the licensor and the changes required shall not 

release the licensor froa meeting the performance 

guarantees as stipulated in the contract.!JI 

Licensors' lieited rc1ponsibility 

Other approaches used, when a patent infringes third 

parties' rights, stipulate limitations on the liabilities 

of the licensor and do not hold the licensee harmless in 

all respects. 

Usually the licensor undertakes the defense of such a 

suit or action at his awn expense, but in the event, that 

the alleged infringement is denied by court, some clauses 

state that the licensee must repay the licensor the cost 

of conducting the case. Other clauses go even further in 

obliging the licensae to undertat .. such suits and actions 

at his own expense. 
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Another liaitation of licensors• responsibilities is that 

he will bold the licensee harmless against any judgement 

or dU1ages v~ich .. y result froa any suit alleqing 

infringe.ent of any ~tent of a third party up to a liait 

of e.g. a certain percentage of the total payments 

previously received by the licensor fros the licensee. 

Consequences with respect to royalty payeents 

Somie claus~s provide for suspension of royalty payments 

or their continuance at a reduced percentage during the 

period of legal proceedings attacking the validity of the 

patent. 

In the event of invalidation of 

royalty i-ayment obligations 

cease. 

the patent, usually all 

related to the patent will 

If the contract does not specify the conditions for 

reimbursement of royalty payments already paid by the 

licensee, the legal situation may be different depending 

on the country. Either it will consider reimbursement of 

all or part of the royalties paid on the concept that the 

invalidation of the patent affects the patent license 

from the be9inning or it will not require the licensor to 

repay to the licenses funds which are already paid to the 

licensor aa the value of the information initially qiven 

to the licenaee as well as his opportunity to enter the 

aiarket for the patented products are considered a fair 

exchange for the sums paid. 

In this connection, it should be P')inted out, that to 

avoid uncertainty, a provision on reimbursement should 

indicate whether royalties paid on sales for the product 

should be reimbursed as to all a1112unts or up to or beyond 

a specified amount, ~id during a certain period prior to 

a specified date, e.g. the date of the final decision 

annulinq the patent. 
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Inf[ingeeent by a third party 

lf tbe (valid) patent is infringed by third parties, contr~cts 

usually oblige tbe licensee to inform the licensor, but may 

also state that the parties shall pr<>11ptly inf or-.. each other 

of any infringe.ent of the patent, which bec<>11e known to them. 

In present contractual practice, the obligation to take the 

necessary steps in case of such an infringement may rest U(.o<>n 

the licensor, the licensee or both jointly. 

Contractual practice also uses a number of variations relating 

to the responsibility of the licensor and licensee for the 

costs and expenses incurred by the proceedings undertaken to 

stop an infringement by the third party and the right to 

retain any benefits, such as damages, which may be recovered 

from such proceedings as such costs, expenses and benefits not 

always correspond to the one responsible to initiate and 

undertake the proceadings against infringers. 

One approach is, that the parties jointly undertake the 

proceedings against infringers and determine their resi,.ective 

responsibilities and the distribution of costs and ex~nses. 

Another approach is that the licensor is obliged to undertake 

the proceedings at his own ex1,oense. The licensor will then 

also enjoy the benefits of any sum payable by the infringer in 

the form of royalties, license fees and damages. 

In the event 

proceedings as 

that the licensor fails to undertake the 

stipulated, the licensee may take the 

action against inf ringers directly if 

applicable law or on the basis of vowets and 

appropr~ate legal 

~ermitted by the 

authorizations provided by the licensor. 

Any sum ~ayable by infringers will belong to the 

he will also be res~nsible for all costs 

incurred thereof. 

licensee, but 

and ex~enses 
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A third apprOl ,. .. , is that the licensee is obliged to undertake 

at his ovn expense the proceedings against infringer&. As 

just 11entiooed above, he can do this directly if peraitted by 

the applicable law or on the basis of the necessary powers and 

•uthorizations provide-i by the licensor. The licensee v!ll 

also in this case enjoy the benefits of any sum payable by the 

infringer. If the licensee does not take prompt legal action, 

the licensor aay at his own option take such actions. The 

costs and expenses will be paid for by the licensor and he 

will tilso enjoy the benefits from a successful outcome of such 

actions. 

If as a result of an inf~igement by a third party, the 

licensee's income for the product or process is actually or 

likely to be substantially reduced, some contracts may provide 

for a reduction of the contract price to an extent 

commensurate with such a reduction in the licensee's income, 

if the licensor does nut take appropriate action against the 

infringer. 

c} Problems and Possible So1utiQD& 

Warranties as to legal title and 

property rights are long-known 

infringement of industr.ial 

and a lot of court cases 

exist. In spite of this, legal views on a nwnber of items are 

still divergent and the legal principles on these matters have 

not been settled in a number of developing countries. Even if 

"4tents only ~lay a sub-ordinate role in the whole context of 

technoloqy transactions, these issues need 

carefully, because insufficient regulations in 

easily affect other portions of the transaction. 

to be drafted 

this area may 

Legal title, ornerthip. The ownership of the licensor to the 

patent licensed is considered as an implicit warranty. 

Nevertheless, it may be stated in the contract itself to •~~id 

any misunderstanding and to make sure abnut the pr•sent s~ate 

of registration/application of each of ~he patents and it• 

scope (see illustretiv• clause 37). 
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Validity. Licensors are hesitant to give blank~t warranties 

with respect to the legal validity, becaus~ the patent could 

be invalidated at any time. 

When a patent application has been filed, the risk that the 

patent will not be granted, which occurs when the applicatioP 

fails to confir• with the requirements of the patent law e.g. 

when an invention is in public d0111ain or soaeone holds the 

right of the patent, will make the licensor hesitant to 

warrant that the application will result in a full patent 

title at a later stage. 

The disclaimers presently used in contractual practice, do not 

share the burden of risk between licensor and licensee in a 

balanced way. The validity of the patent lies mainly in the 

sphere of risk of the licensorJ he has also the better means 

to discover potential rights of third parties, having 

developed the technology and knowing the present a~ te of 

technological activities in this field better tl._n the 

licensee. The main problem then consists of determining the 

extent of care that must be unfolded by the licensor to make 

sure that his patent will obtain or keep its legal validity. 

A minimum requirement would be that the licensor gives at 

least ~etailed information which activities he has unfolded to 

find prior patent applications, etc. This information would 

facilitate the licensee's assessment whether or not the legal 

validity of the patent has a reasonable chance t? survive. 

Thus, the contract should, at least state, that the licensor, 

to the actual extent known to him, guarantees thath there 1s 

no limitation, including any pending official procedure or 

litigation, which adversely concerns the existence or validity 

of the (>atent. 

PoStQOntment Of coptract. It is sometimes suqgested that the 

agreement should enter into force only after the patent has 

been qranted when patents ate still 1>9nding. Since patent 

~egistration procedures can be very lengthy, this may lead to 
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undesirable delays and costs with respect to the investments 

made by the licensee during the preparatory phase. 

Adaptation of the ~ontrpct. The pri111ary goal of the recipient 

should be to obtain the technology in spite of the 

invalidation of one or more of the patents involved, if the 

technology as a whole is still valuable. This may require 

adaptations and modifications by the licensor on the technical 

and on the commercial side. On the technical side, 

infringement of third party rights may be avoided by making 

changes or modifications in the technology er by procuring the 

licensee, if necessary, a third parties licence in orrler to 

ensure him the right to continue the use of the technology. 

The costs required should be borne by the licensor and such 

changes on the technical side should not release the licensor 

from meeting his guarantee obliga~ions. On the commercial 

side, payment conditions may have to be adjusted. It seems to 

be fair that the licensor also takes over all those fees, 

royalties and damages which the licensee has to pay to a third 

party as a result of a court ruling, since it was the patent 

licensed by the licensor which was the cause of these 

expenses. The Rituation may only be different, where the 

licensee has bee11 alerted during the contract negotiations and 

is fully aware of disputP.s or claims in relation to the legal 

validity of a patent. The licensee should also negotiate for 

liability of the licensor for the licensee's own damages and 

losses. 

Consessences of full invalidation without possibility of 

ada~tation because of third party claims 

If an adaptation of the technology and the contract terms is 

not possible or not desirable, a termination ~f the contract 

should be provided for. National jurisdications take 

different views as to the question whether royalty payments 

should be reimbursed once the patents are invalidated. To 

avoid uncertainty, a (lrovision on reimbursement should be 
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included in the agreement 

the other rights. {See 

wherever 

above 

(IC>ssible, in addition to 

•Licensor takes full 

responsibility•). 

Con1eguepce1 of patent application refusal 

The possibilities of terminating the contract and of having 

royalty payments reimbursed should also be provided for when a 

patent application is refused. 

If such a right is recognized, re-imbursement is usually 

determined from the date cf the refusal of the patent 

application 

very much 

profited 

, but the extent of such re-imt:ursements could be 

disputed 

from the 

particularly 

use of the 

when the 

know-how 

recipient has 

or has received 

technical information or has otherwise benefited by his 

protected situation, for a period prior to the refuaal. A 

provision on (partial) reimbursement, could avoid these kinds 

of disputes and uncertanties. 

!Jlfringement bx a third party. The most important action is a 

co-operative speedy procedure to stop such i~fringements in 

order to minimize damages. Therefore, both parties should be 

subject to strict and expeditious notification procedures. In 

principle, the obligation to take proceedings against the 

infringer should stay with the licensor. The licensor will 

of ten have an interest of his own to take the proceedings 

himself in order to be able to def end himself against the 

inevitable counterclai• of the infringer that the patent of 

the licensor is invalid~. Moreover, licensors are often 

hesitant to delegate the court proceedings to the licensee, if 

they think that the licensee has less experience in the 

technology concerned and less experience in patent litigations. 

Nevertheless, there may be situations where the licensor •hys 

away from court action because he i• afraid of the high coat• 

of the litigation procedure or because he fears invalidation 
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of his own patent. In addition he aay be unfaailiar with the 

local legal or adainistrative conditions. 

illustrative Cate 

u inventar had licented a patented textile 
aachinery innovation exclusively to a taall 
enterprise. The innovation proved to be 
highly valuable. International 
aanufacturers soon discovered the value of 
the product and cut-pxoduced the 811811 
licensee. The sales, though growing, were 
not as high as they could have been, if the 
licensor would have taken legal action 
against the other producers which produced 
competing equipaent coming within the 
claias of the patent. The licensor, 
however, was not willing to litigate and 
risk its patents, even though his royalty 
income could have been higher. The 
licensee had no possibility to force hi.a, 
because he had failed to insist upon a 
clause requiring the licensor to take legal 
action against firms that produced 
competing equipment coming within the 
r,laias of the patents. 
(See B .. l. Johnson., Experiences with Three 
Licensees XIX lea Nouvelle& 33(34) (1984)) 

To avoid such situations the contract should provide for the 

obligation of the licensor to undertake proceedings against 

infringer& and in the event that the licensor fails to do so, 

prov!de for the r~ght of the licensee ~o take the appropriate 

legal action. 

If the li~ensee is entitled to pursue the infringer by 

himself, caution should be taken that this does not affect 

licensor's guarantees vis-a-vis the licensee. 

The recipient should make sure, that the licensor will hold 

him harmless of damages due to infringements by third parties, 

at least to the extent that he can recover them from the third 

party. (See above •infringement by a third party•). 
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Alternat1ve1. A measure which cool~ ccmplement rather than 

subttitute patent warranties, is extensive information on the 

patent situation. The better the licensee knows the 

state-of-the-art and the R+D qoing on in a specific field, the 

easier is his evaluation of the potential validity of the 

patents. 

Patent warranties can be partially replaced by iaplied 

warranties in same national legislations. caution, bovever, 

is necessary, because legislation differs, and even ~ithin one 

country the scope of an iaplied ~sLranty .. y differ according 

to the circuastances of the case. 

d) Check Litt 

1. Leqal title, OWnership 

ownership or other legal poaition of licensor with 

regard to technology, 

state of patent application/reqistrationJ 

type uf patent awarding procedure. 

2. Validity 

knowledge of prior applications (countries, time, 

persons)J 

knowledge of right of other personsJ 

knowledge of public useJ 

degree and kind of activities unfolded to discover 

eventual third party rights (patent search, etc.) 

3. Invalidation 

reasons1 

non-payment of fees1 

non-fulfillment of requirementsJ 

third party rightsJ 

contestation by licensees. 
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4. Corrective action in a case of invalidation 

postp1.>ne11e11t of CC1Dtract validity 

subacription of contract after filing of 

patent appllcationf 

pending validity of contract (subject t~ patent 

granth 

adaptation of contracts 

adaptation of tecbnoloqyr 

procure.ent of licenses froa third partieas 

adaptation of pay.entss 

teraination of contracts 

royaltieas 

retentionJ 

reductions 

terainztiODS 

re-iaburaemients 

daaages. 

5. Litigation with third parties 

notificationJ 

by recipients 

by suppliers 

respon*ibilitie•J 

of licenaorJ 

of licenaeeJ 

co-operation requir ... ntaJ 

costss 

dallage clailaa. 

6. Infringement by a third party (see points under 5.) 

7. Alternative• 

information~ 

implied warrantie> under applicable law. 

B. Requirement• under applicable law. 
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4.7 IMPROVEl!E!!TS 

a) Purpo11 19!d FuQctisp 

In aany fields of technology the pace of incovation is ver/ 

fast. A newly acquired technoloqy aay become obsolete or at 

least highly uneconoaical within a few years. Other 

innovations aay perait to replace raw aaterials or other 

inputs which 11Ust be 1-ported by raw aaterials which are 

locally available, etc. 

Since the recipient EAY lack experience and since extensive 

research and developmaent efCcrts aay exceed his financial and 

technological possibilities, the access of the recipient to 

illprovements of the supplier aay be essential to keep the use 

of the technology viable and sbo~ld thus be considered within 

the context of guarantees. 'lbe t.portance of a provision on 

illprovemients will be more significant with regard to 

relatively new processes than vitb regard to relatively old 

and largely applied processes. Likewise, t.he recipient will 

be more interested in such a provision when the supplier 

hiaself is applying the technoloqy and actively promoting 

research and development activities. Finally, the recipient's 

faailiarity with the technology and bis own research and 

development capacities will determine the need of an 

1-{.rovement clause. 

b) Prftept Legal Sitgatiop and eoptractual Prastlce 

Many legislation• deal with th~ access to improvements as a 

probl.. of restrictive practices. Experience snows that many 

contracts, especially those with re~ipients in developing 

countries, contain grant-back provision• obliqinq the 

recipient to qrant back in form of a license sometimee free 

of charqe or even in for. of asaiqn11ent any improv ... nta 

made by the recipient. Therefore, acme countries with 

technology lava object to qrant-back clause& in very broad 

tenaa, differentiate between exclusive and non-~xcluaive, 
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reciprocal and non-reciprocal grant-back obligations vitb or 

without remuneration. 

Il1PStratiye Clauae 39 

• proviEions of tbe following type shall 
be a.oaq those regarded as uuf avourable 
ter.s or aspects of tbe contract& 
2. Provisions for tbe obligatory transfer 
of patents, i.Jlprovl9ellts or innovations 
introduced or developed by tbe recipient 
after acquiring tbe tecbnolOCJY covered by 
tbe contract.• 
(Spain, Ministry of Industry Order, Sect. 
3(2)!l/. 

Other countries only prohibit grant-backs vhicb are 

non-reciprocal or vitbout re11UDeration or exclusiv~. 

lllu1tratiye Clapse 40 

•The Ministry of Patrt.ony and 
Developeent shall not reqi1ter 
agreement• or contracts referred 
Second Article hereof in the 
caset: 

Induttrial 
tbe acts, 
to in tbe 
following 

II. If the obligation is set forth to 
assign or grant a license, onerously or 
free of charge to the supplier of the 
technology, in connection with the patents, 
trademarks, innovations or iaprove11e11ts 
that &re obtained by the acquirer, except 
when there is reciprocity or a benefit for 
the acquirer in the exchanqe of the 
information• 

(Mexico, Technology Law Art. 15.Il)}2/ 

SOiie laws stipulate the obliqation of the supplier to keep the 

recipient informed on the iaprovements• the recipient then can 

choose wheth•r he wants to request the supplier to place the 

iaprovement at his disposal. 

Illyttratiye clau11 41 

•The obliqation of the supplier of technoloqy to 
keep the recipient informed of, and at the 
recipient'• reque1t, place at hit ditposal, all 
iaproveaent1, includinq reqittered and/or 
protected di1coveries in connection with the 
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technology transferred, vbich are available 
to the supplier of technology, as well as 
the know-bow needed for the use thereofr• 

(Yu9oslavia, Technology Lav Sect. 24(4)1Z/ 
W. 

As far as iaprove11e11ts are dealt with in present contractual 

practice at all, provisions usually concentrate on the 

obli9ation to infora the recipient on iaprovements and to 

place thea at his disposal. In addition, the tiae period for 

this obli9ation and the issue of remunerations is spelt out. 

Il1u1t£ative Cl!gae 42 

•The licensor a9rees to communicate to the 
Licensee and to put at his disposal every 
modification and imprcveaent lntroduced 
during the present contract time without 
they resulting in additional payments•. 

Usually such provisions are formulated as reciprocal 

provisions iaposin9 identical obligations upon the recipient. 

Only recently, iaprovement provisions are formulated in 

greater detail, in particular when drafting aodel contracts 

such as the below quoted model clause su99ested by UNIDO: 

Illustrative Clauee 43 

Transfer of improvements 

1. •The licensor will proaptly furnish to the 
Licensee, without additional payment, all 
improvements on the technology transferred 
developed by the Licensor during the 
lifetime of the Contract". 

2. The Licensor will also infor111 and, subject 
to a reasonable fee to be agreed upon, 
furnish to the Licensee any improvements 
acquired by the Licensor upon terms 
requiring payment by the Lic6nsor to any 
third party. 

3. Po: the pur~s• 

•improvements• 
lllOdification of 

of 
will 

1 and 2 above 
constitute eny 

the technoloqy 
transferred, including operatinq 
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technologies and process develop11en~s, 

whether patentable or not, which has been 
developec! or othervlse acq-.iired by the 
Licensor during the lifetiae of the 
agreement and the application of which aay 
iaprove the yield, reduce costs or entail 
other technical or economic advantages in 
the production of the Drug. Major changes 
which essentially alter the technology 
transferred do not constitute •taprovement 
within the aiear.ing of this clause. 

4. If the iaprovements transferred to the 
Licensee are patentable and the Licensor 
acqujres patent rights thereon in (country 
of the Licensee) , the Licensee will be 
entitled to use such patent rights without 
additional payments. 

5. In the event that the Licensor decides, 
with respect to such patentable 
iaprovements, not to apply fGr patents in 
(country of the Licensee), the Licensee 
will have the right to apply for a patent 
in the Licensee's name and at its own 

expense.• 

This provision defines in detail the scope of improvements 

(Subsection 3) ana clarif ics the inclusion of patented 

iaprovements (Subsection 4). It distinguishes different 

sources of the improvements (licensor Subsection 1 - and 

third 1>arties Subsection 2) and their remuneration, 

specifies the time (•promptly•) and duration (•during the 

lifetime of the contract•) of the obligation (Subsection 1) 

and finally empowers the licensee to apply for a F•tent for 

pat.entaLle improvements, if the supplier does not do so 

himself (Subsection 5). 

c) Pfobleps and Possible Solutions 

Definition and scope of •1ptRroyepient1•. In order to svoid 

misunderstandings, the term •improv8118nt• should be defined, 

because it is sometimes understood as not to cover patentable 

or patented improvements. One major difficulty is to decide 

which improvements are still related to the technology. Any 

of the following elements or a combination of them such as in 

subsection 3 of Illustrative Clause No. 43 auty be useds 
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relationship vi th the tecbnologyr •-.Mlification•. 

•change•. •advance• ot the tecbnoloqy. including its 

•operation•, •maintenance• and •process•, 

type of improvement: •invention• or •destqn•, vbether 

patent.sble or notr 

results to be achieved vith the illprove.entr technical or 

econoaic advantages, reducing costs. increasing sales. 

iaprovinq yieldt 

exclusions a substantial alterations of the basic 

technology, new tecbnoloqiesr 

illproveaents of third parties acquired by the supplier. 

In case of disagreements between the parties the contract 

could stipulate that an independent expert are to be consulted 

to decide upon whether or not iaprovements are still related 

to the technology covered by the contract. 

Pore of trap,.istiop. Since improvements are 

internally, proper cOlllllUDication channel& must 

Regular information on recent developments or 

usually made 

be set up. 

even regular 

meetings or visits to exchange experience could be envisaged 

in order to ensure ~hat improvements are actually passed on. 

The actual transfer of the improvements may require 

transmission of documents, in some cases practical training at 

the supplier's or recipient's plant or other forms of 

technical assistance. 

Parties should also clarify whether the improvements are 

granted on an exclusive or non-exclusive basie. The supplier 

may be more willing to qrant improvements on an exclueive 

basis in order to limit the nWDber of u•ere. This may also 

work to the advantage of the recipient, who i• the only one to 

benefit from the improvement•, but other potential ueere of 

the technology are excluded, thus limitiny the broad 

---------------------------
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absorption and disaeainatf on of the technology in the. 

recipient's country. 

Time of trapre'saiop. The recipient aust weigh two 

conflicting interests: on one side, be will be interested to 

get the improvements as soon as possible• on the other side, 

he wants to obtain improvements which can be utilized wi~out 

further research and vbicb produce Com111ercially proven 

results. The option will depend on the capabilities of the 

recipient to do bis own research or 

case, the stage of develOplleDt 

clearly indicated. 

adaptative work. In any 

of the improveReDt should be 

R.2.~ttion of trg•p' 11iop. Most frequently, the duration of 

the obligation ends with the teraination of the contract. But 

in some cases, especially in case of turnkey contracts, the 

supplier aay be obliged to transmit improvements to the plant 

desiCJD for a certain period after the final acceptance in 

order to keep the plant up-to-date. In other cases, e.g., 

patent or know-how licenses, the obligation to supply 

improvements may end before the end of the license, when the 

recipient does not need additional information or when he 

wants to avoid restrictive grant-back obligations. 

CQDfids;ntialitx· The readiness of the supplier to transmit 

additional i•proveaents will often depend on the recipient's 

assurance to maintain their confidentiality. Thus, a supplier 

may be particularly reluctant to transmit improvements towards 

the expiration date of the contract, if he fears the risk of 

an early disclosure. The recipient therefore may accept a 

certain confidentiality period after the end of the agreement, 

if he expects sufficiently important improvements. On the 

other hand, the transfer of minor improvements should not be 

used to extend confidential!ty or other burdensome obligations 

beyond the contract time. 

Rp•1ne[ltion. In case of reciprocity, improvements for both 

• 
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sides are usually free of charge. But even 

unilaterally provides illprove.ents,they 

remunerated through the royalties or other 

since iaproved products usually result in 

higher prices and thus raise the supplier's 

royalties. The situation 11ay be different 

if the supplier 

are usually 

reqular paY119Dts 

higher output or 

inca.e through 

in some luapswa 

agreements or vben the price for the basic technology bas been 

expressly reduced, because the probability of improvements had 

been very vague at the time of conclusion of the transfer of 

technology agreements. 

Corrective actiQR. The recipient should ensure that the 

relevant rules governing the transfer of the main technology 

also govern the supply of i:aprovements, e.g. remedies in case 

of delayed transmission, faulty docwaentation. In order to 

state that (or 

It should also 

avoid misunderstandings, the contract should 

which) general rules of the contract apply. 

clarify bow the use of the improvements will affect the 

guarantees. 

contract, however, The general rules of the 

carefully scrutinized whether their application 

should 

will 

be 

be 

adequate in all instances. Thus, the agreement may set fixed 

dates for notification of faults which may be too short or tO\> 

early for improvements which are transmitted at a later 

stage. or the supplier may be obliged to transmit 

improvements at a time when they are not yet commercially 

11roven • 

It should also be mentioned in this connection, that if the 

iMprovements or developments alter the terms and conditions of 

the technology substantially, renegotiation should be provided 

for. 

Alternatiy11. In tome case1, e1pecially when the recipient is 

entirely unfamiliar with the technology, the trantfer of 

technology agreeMent may be complemented by a technical 

atsistance agreement which obliqet the supplier to 01'9rate 
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certain eleaents of the plant or to supervise the operation of 

the plant or to 9ive at least continuous advice for a given 

time period. Unde:- such contracts, the access to improvements 

aay ta.~e place as part of the technical assistance. The 

recipient should be aware of the financial implications of 

such a contract and even aore of the continuous dependence on 

the supplier. This may slow down the process of absorbing and 

mastering the technolog~ by the recipient. 

Another alternative could refrain from any improvement 

provision whatsoever. Thi~ aay be the proper ap~roach when 

the technoloqy has reached a high degree of maturity and 

further improvements are not very likely. The situation may 

be siailar it is unlikely that the supplier will be able to 

supply any improvements, e.g, because he is not operating the 

technology himself or hAs given up to operate it. The 

recipient may also take this course of action if he can 

reasonably rely on bis own research and development resources 

or on other research and development resources readily 

available to him. 

A useful complementary measure may be reqular meetings of 

technicians of both parties and regular visits to each other's 

plant. Those meetings and visits ~ill facilitate ~he task to 

demonstrate and compre~end all impro~ements made by either 

side. Otherwise, it could happen that the transmission of 

certain improvements is forgotten or that the other side does 

not fully comprehend the implications of a new development. 

d) £btck List 

1. Definition and scope of •improvements• 

connection with the •main• technology 

modification, change, advance 

referring to operation, maintenance, etc. 

type of improvement 

results to bl'! lh::hieved by the :. , · · .. .,,ent 

• 
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patented, patentable, non-patentable improvements 

exclusions 

2. Porm of transmission 

information channels 

docuaents 

trai.ning 

technical assistance 

3. Time of transaission 

development stage 

production stage 

4. Duration 

shorter than duration of contract 

equal to duration of contract 

longer than duration of contract 

s. Confidentiality 

subject matter of confidentiality obligations 

duration 

impact on sub-licensing 

effect on other obligations of the transfer of 

technology agreement 

effect on the use of other parts of the t·'!chnology 

which mu&t not be ke~t confidential 

6. Reciprocity 

extent of supplier's research and development 

activities 

extent of reci~ient's research and development 

activities 
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7. Exclusivity 

in the supplier's country 

in the recipient's country 

in third countries 

obliqation to assiqn (back) improvements 

ri9ht/obli9ation of either party to obtain leqal 

protection where the other party is not willing to 

do so 

8. Remuneration 

type of contract (reciprocal or non-reciprocal) 

type of remuneration for main obliqation 

Clump-sum, royalties) 

extent of innovative activities of either party 

source of improvement (party to the aqreement or 

third party) 

9. Corrective action 

refe~~nce to general rule& of the contract 

specific rules 

non-fulfilment 

type of improvements 

stage of development of improvements 

renegotiation 

10. Alternatives 

technical assistance scheme 

regular meetings of technicians of either side 

access to improvements from third sources 

use of ~n research and development faciltities 
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11. Legal situation 

prohibition of certain types of grant-back 

provisions as restrictive practices 

obligation to give access to improvements 
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4.8 SPARE P@TS 

a) Pufp9se apd fupctiop 

Interruptions because of the breakdown of certain parts of a 

plant aust be cut down to the shortest ti.me possible in order 

to limit the neqative effects on productivity, capacity and 

cost efficiency. Therefore, from the recipient's point of 

view, the access to and availability of spare parts are a 

prerequisites for the continuous running of the plant and the 

satisfactory working of the technology. Especially when the 

supplier is the major or sole source for certain types of 

spare parts, the supply of such elements must be ensured at 

the time of the agreement. 

The provisior.s of spare parts may be an 

income for the supplier. Thus, the 

important source of 

supplier may see the 

technology transfer in such a way as to ensure a recipient's 

dependence on him for spares for as long as possible. In such 

cases, the payments for the provision of inputs over a series 

of years may easily outweigh the royalties paid for the 

technology itself. A guarantee to provide cer~.ain spare parts 

is often turned into a tying clause by the supplier where the 

acquisition of additional goods !s a condition for obtaining 

the technology itself!§/. Thus, the recipient must be aware 

that though such a provision looks like a guarantee it may 

enable in reality the supplier to enjoy a monopolistic 

position in the supply of spare parts. To avoid this the 

recipient should ensure that provision is made for the 

possibility of obtaini~g spare parts from a third source. 

b) Present L!gal Situation and Contractual Practice 

Most national laws are mainly concerned with negative aspects 

of obligatory supply of components and spare parts, i.e. with 

tying. They usually prohibit contractual clauseB which oblige 

the recipient to acquire from the supplier additional goods 

not needed or wanted. 
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Only few laws expressly stipulate that the recipient shall be 

entitled to obtain spare parts etc. if he requires thea. 

Ill»•tr•tiye Clau1e 44 

•The transferor shall, if the trantferee so 
requires, continue to supply 1pare partt 
and raw .. terialt for a period of up to 
five years followinq the tenaination of the 
aqreeaent.• 
(Zambia, Induttrial Development Act 1977, 
Sect. 15 q) 

Illu1t£1tive Clause 45 

•An indication that components, spare parts 
and services related to the technolOCJY 
concerned will be supplied at the request 
of the recipient of the technoloqy as well 
as an indication of the terms qoverning the 
supply thereof.• 
(Portugal, TechnolOCJY Requlations, Art. 
6.1. (d)).W' 

In contractual practice, different approaches are found. One 

approach is to specify all relevant intermediate products, 

spare part• etc. in qreat detail, to attach desiqns, documents 

etc., to identify the prospected quantity needed, to indicate 

sources of supply and in some cases even to prepare 

procurement documents. This is to enable the recipient to 

decide himself where and when to purchase the items. 

The following clause illustrates the c11e when the procurement 

of spare partt both of a proprietary respectively a 

non-proprietary nature is to be done by the supplier 

(contractor). Similar rules would also apply when the 

recipient would purchase the spare parts himtelf. 

Illuetratiye Clauee 46 

•10.1 The contractor eball 1upply to the 
purchatftr the following 1ervicn1 in 
connection with the procurement of a 
two-year requirement of epare parts, 
for Ute froai the period after 
1ucce1sf ul completion of the 
Performance Guarantee Tests ••• 
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The contractor shall sot.it a list of 
spare parts for the approval of the 
purchaser ••• 

Where spare parts of a proprietary 
nature are to be procured, the 
contractor shall obtain froa the 
suppliers directly in tlle name of, and 
for, the purchaser a ii st of a 
two-year supply of spare parts as 
recc ended by the supplier, for 
approval of the purchaser. 

For all other spare parts, and 
other equipmient to be 

for any 
purchased 

through the contractor, tbe contractor 
shall prepare bid documents on the 
basis of the technical specifications 
prepared by hia and subait the same to 
the purchaser, for relevant approval, 
and shall issue the aame to the 
Vendors. 

The contractor shall send the bid 
documents on behalf of the purchaser 
to the respective Vendors listed in 
the Vendors list (which list shall be 
previously agreed upon between the 
parties). 

10.1.5 Tbe contractor shall use its best 
endeavours to obtain from the Vendors 
a minimua of J competitive offers.• 

(UNIDO, PC 74, Art 10, p. 125). 

Another approach provides for the supply of the necessary 

spare parts or other goods directly from the supplier for a 

specified tiae. This is particularly important for inputs 

~hich are legally protected or which cannot be produced by the 

recipient himself. A two-year period as in 

clause is frequent, but it may also be far longer. 

Fllystratiye Clause 47 

•The Supplier guarantees the availability 
of sptrA parts for 10 years from the date 
of c0111111issionin9 of the equipment at 
reasonable prices to the owner.• 
(Provision in a contract for the erection 
of a bottling plant in Africa) 

illustrative 

• 
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The tera •reasonable prices• aay give rise to different 

interpretations. Some laws and contracts theraf ore state the 

require.ent that the prices auat be •consonant witt. current 

worle aarket prices• or •non-leas favourable then the price 

usually charged by the licensor or by other reliable sources 

intermediates, and under coaparable 

A third approach entitles - and obliges- the recipient to buy 

the equip11ent froa the supplier, but the recipient is free to 

buy froa other sources, if these are aore competitive. 

Illptt£ptive Clap1e 48 

•The recipient will buy froa the 1upplier, 
the component& and spa=e parts which have 
to be ia('Orted. Nevertheless, the 
recipient will have the right to directly 
consult the usual sub-contractor& of the 
supplier indicated on a list supplied by 
the latter. However it is agreed that when 
equal conditions prevail as to price and 
qual1ty, preference will be given to the 
supplier.• (Clause in a contract between 
two parties for a J110tor-vehicle a&seably). 

c) Problees and Po11ible Solutigps 

Clas•ification, identification Qf third sgµrces. A 

~re-condition for any regulation of the supply of cOll('Onents 

and •I-Are I-Arts is to have a very clear picture of all the 

items needed and of their function auch as noraal maintenance, 

strategic and emergency si-ares. For thi~ purpose it may be 

desirable to classify the various types of spare parts &ince 

special provisions may be made with respect to certain ty~s 

Furthenaore, the design, documentation, 

quality requirements must be spelt out in detail, the 

projected demand must be calculated, the sources of supply 

must be identified etc. 

The identification of the sup~ly sources is cf outmost 

importance for the recipient in order to purchase spare parts 

directly froai a third source. Therefore, he mnst know who 
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those source suppliers are and vby they vere chosen by the 

supplier. This information is valuable especially vhen it 

concerns ite96 vhicb tend to change technologically due to 

process and aartet developments. The information should be 

given by the supplier and such an obligation should be stated 

in the contract. 

Availability of components and spare parts. On the basis of 

an analysis of availability, a decision can be taken bow to 

ensure the supply of these goods. 

Just a st.(.le obligation by the supplier to furnish any 

components or spare parts the recipient .. y request, can 

create certain obstacles especially in cases vben the supplier 

does not himself produce the relevant parts. So aay for 

exaaple the supplier charge the recipient a handling fee vbicb 

is higher than the cost price for spare parts obtained from a 

third source which would be avoided if the reci~ient dealt 

directly with this third source hillself. 

On the other hand, for some types of spare parts it will be 

very iaportant for the recipient that the supplier guarantees 

the availability of certain important spares or for those 

which require special procurement procedures. If important 

spare parts are only available from the supplier, because they 

are leqally protected ~r the supplier is the most economical 

source, the contrac should provide for the obligation of the 

supplier, at the request of the recipient, to furnish spare 

parts produced by the supplier and which are necessary for 

using the technol09Y. 

To obtain safe procurement at reasonable conditions it is 

important to scrutinize which parts and components must be 

obtained from the supplier, at the same time avoiding 

inclusion of items which can be obtained from other sources. 

~or instance some spare parts may be available froa a 

multiplicity of ~ources under competitive conditions. It may 

• 
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also be so that the recipient hiaaelf, at least after a 

cgrtain time, will be able to produce the spare parts hiaaelf 

or they may be produced by coapanies in the recipient's 

country. Moreover, in certain cases standardized equipmient 

can be procured for the replacement of old and worn-out iteas • 

.,c.on...,d,.i.,.t,.i,.oilin .. •--o·f-_.1.iulilDD-liiloy ___ guan..,.. __ .,t_i.,t,..y ...... an .... d....,t .. i_mie,._. In principle, the 

quantity and time of qoods to be delivered will be deterained 

by the recipient. If he is obliqed to acquire a certain 

amount of spares which are scpposed to cover the need for a 

certain period of time according to the recmimendations of the 

supplier, the recipient should be entitled to refuse iteus 

which are found to be in excess of requirements within that 

period. 

Freedo. of choice. The recipient should provide for enouqh 

flexibility to adjust to economic or technical chanqes, 

especially in lonq-lastinq contracts of supply. Tt.us, he may 

be able to produce certain aaterial himself after some time. 

Such materials may also be available from other sources or it 

may be possible to replace them by other materials. 

Therefore, the recipient should strive for a provision which 

entitles him to produce spare parts etc. himself or to buy 

them from other sources. The interests of the supplier may be 

taken into account by qivinq the preference to him when his 

prices and quality are comparable to those of other potential 

suppliers. 

Duration. The recipient ~9eds maintenance and spare parts as 

lonq as the technology is beinq operated. Therefore, he has 

to ensure that especially critical items can be obtained 

durinq this whole period. Thia ia particularly relevant, when 

the supplier or a third person is the only or the most 

advantaqeous source for certain parts of equipment. Thus, the 

production of the recipient may be badly affected, when the 

supplier ceases ::o produce the item, chanqes the deaign or 

transfers the production riqhte to a third party who is le's 

villinq to supply the recipient. For these items, lonq-term 
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supply contracts or the right to production drawings and 

relevant aachines are essential. 

But even when equiJ.oent is available from a variety of 

suppliers. the provision of spare parts by the supplier of the 

main technology may qreatly facilitate the task to overcome 

start-up and aaintenance difficulties in the initial stage of 

the operation of the technoloqy. A two-year period from the 

time of commissioning is frequent, but it aay also be for a 

longer period. 

Illustrative Clause 49 

•in respect of any equipment acquired by 
the Licensee from the Licensor •••• , the 
Licensor shall continue to be obliqed to 
maintain, replace or repair such equipment 
or parts thereof for a period of S years 
after the acceptance of the equipment•. 

Pricing. As mentioned before, the supply of components and 

spares is an important source of income for the supplier; the 

prices charged are a decisive element of the overall costs of 

operating the technology. This, of course, holds particularly 

true when the recipient is obliged to purchase a nwnber of 

items from the supplier. In India, public enterprises are 

instructed to proceed as follows: 

Illustrative Cpse 

Where, it is unavoidable to agree to 
channelise procurement of equipment through 
the collaborators, Ministries/Undertakings 
as far as possible should not agree to pay 
prices which are h~qher than the world 
market prices as tested through global 
tenders or through consultants or otherwise 
by com~arison with the prices of similar or 
near similar items su~·plied by th~ same 
collaborator to other parties in India and 
abroad. The prices to be char9ed for the 
equii-ment:, components and stores should not 
be left to the collaborators. Right to 
i-rocure com~onent£/equipment directly from 
the concerned supi-lier ought; to be provided 
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in the agreement in case the prices quoted 
by such sup~liers are lower than those 
quoted by the collaboretors. The 
enterprises should exaaine carefully this 
aspect and resist any attempt by the 
foreign collaborator to supply 
equi(lllent/aaterials at higher prices than 
the global tender prices.!!!/ 

Since the procure.ent obligation aay cover a long period, the 

price foraula aust allow for SOiie flexibility to be able to 

reflect econ011ic and technological changes. At the same time, 

it must contain safeguards against e~~essive ~ricing. The two 

methods used most coanonly are a reference to world Dlarket 

prices or a reference to the prices charged by the supplier to 

other purchasers, But even these references may create 

problems: it aay be difficult to determine world market 

~rices, especially when the respective goods are not sold in 

large quantities or when world market prices show differences 

according to the various circumstances of the individual 

case. It may also be difficult to find out the actual prices 

charged by the sup~lier to third parties, especially if hidden 

rebates and other price reductions are practiced in the 

relevant sector of industry. 

Corrective action. Spare parts may not be considered as part 

of the main technology covered by the contract. Therefore, 

the contract should clearly specify the rules to be followed 

when these items show faults, when they are not delivered in 

time etc. The contract should also clarify the effect of 

delayed delivery or faults of spares etc. on guarantee (>eriods 

and the like. In most cases, a reference to other parts of 

the contract is sufficient. Often, the analogous application 

of the ~rovisions concerning mechanical guarantees may prove 

to be adequate. 

Alternative1. The need for a provision on com~nents and 

spare parts depends on the type of technology, the general 

market situation, i.e. availability of the goods from other 

sources, and t~P technical capabilities of the recipient. If 

the recipient is not dependent on the supplier for such goods, 
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the oaittance of a provision to purchase spare parts frOlll the 

supplier aay be one solution. The Olllittance of a provision on 

spare parts may only be viable in some cases. At least, a 

detailed specification of all the intermediate products and 

spares needed should be part of the general documentation. 

When the recipient needs inputs, the supplier may also be 

involved through SOiie kind of technical assistance: he could 

assist in the procurement of the inputs, by providing 

information about the sources of supply and the prices 

thereof, by preparing tender documents and by assisting in ·the 

evaluation of offers. He could also be charged with the 

operation and/or maintenance of the plant for a certain 

period, including the procurement of spare parts etc. 

In some cases, the supplier may guarantee the access to 

certain spare parts or other goods for a defined time. If he 

stops to produce those spare parts ht.self before the end of 

that period he may be obliged to transmit all relevant 

know-how and possibly all machines etc. to enable the 

recipient to produce those spare parts etc. himself. 

d) Check List 

1. Clarification of objectives 

2. Specification of relevant items 

list of items 

designs and documentation 

quality requirements 

projected quantity requirements 

sources of supply 

3. Availability 

sources of supply 

legal or factual monopoly by the supplier 

general market situation 

quality, quantity and price of goods frmn other 

sources 
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Separate lists/differentation as to availability 

4. Quantity 

Quantity needed for specified time periods 

remittance of excess quantities purchased 

5. Time of delivery 

6. Freedom of choice 

Obliqation to purchase vs. option to purchase 

Obligation to supply vs. option to supply 

adaptation to changing conditions 

criteria for preferential treatment of supplier 

price 

price offered to other recipients 

right to supply at the price of the cheapest 

bidder 

7. Duration 

Start-off period 

Defined time after ~tart-off 

One or two years 

until expiry of last quarantee 

Period equivalent to the normal lifetime of the 

technology 

8. Pricing 

firm price 

firm price and indexation 

consonant with world market prices 

consonant with prices charged by other recipients 

cost reimbursement formula 

9. Corrective Action 

Specific regulations 

exemption from some of the general regulations 

reference to the general contract regulations, 

espocially those governing equipment 
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10. Alternatives 

aere prohibition of tie-ins 

omission 

technical assistance provision 

transaission of all relevant inf or11ation to enable 

recipient to produce the respective itea hi.aself 

ll. Leqa1 Require98Dts 

prohibition of tie-in provisions 

restrictions on iJlportation 

obliqation to provide inputs 
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4.9 TRAINING 

a) Purpose apd Function 

A coeplete technology transfer requires adequately trained 

personnel to operate the technology. For this purpose it is 

essential that the technology recipient's personnel has all 

necessary knowledge and expertise to efficiently oper6te the 

technology , maintain the plant, replace broken equipment, 

trace the origin of defects and undertake necessary 

adjustments. Therefore, the adequate training of personnel 

for these different tasks is crucial for the effective 

fu~ctioning of the technology. 

Training can be dealt with under a separate contract or as 

part of the technology transfer agreement. 

training will only be discussed in the context of 

In this chapter 

a technology 

transfer agreement and not when provided for under a separate 

training contract. 

For developing countries in particular, which often lack 

skilled personnel and specialized local training facilities to 

carry out training, the technology supplier could very well be 

the main source of such training. If this is the 

responsibility of the supplier, he should also be responsible 

for and guarantee a certain quality of the level of training 

so that the plant can ~e operated effectively. 

As the supplier's (Arsonnel usually leave the site shortly 

after the c0111111issioning of a plant, training of local 

personnel is essential. Even if the supplier is willing to 

provide his own key personnel to operate and maintain the 

technology, this would run counter to the interest of the 

re~ipient to absorbe the technology and minimize the 

expenditures. Above all, a technology which is not operated 

by local personnel. will remain an enclave and cannot be 

absorbed, assimilated or indigenized into the technical, 

economic and social infrastructure of the recJ.pient's country. 
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b) Presept Le<Jal Sitgation and Cgptractµal Pr1ctice 

The laws of most developed market-economy cocntries usually 

leave the matter of personnPl training to be settled by the 

parties concerned, whereas all deve~oping countries that have 

f=Jltcted legislation on the transfer of technology have made 

specific provisions for the training of personnel, thus 

demonstrating the particular importance of this aspect of 

technology transfer. 

Some lews only require the inclusion of a trdining programme 

or the like into the contract, leaving the details to the 

parties. 

Illustrative_Clause SO 

•Agre!lllentL ~r the transfer 
shall in~Aude, whenever 
appropriate programmes for the 
persomael. • (Portugal, 
Regulations. Sect. 6.3).t2/ ~ 

of technology 
possible, 

training of 
Technology 

The type and--quelity of training required is often described 

by using such terms as •appropriate• or "adequate• or by 

requiring that thr~uqh such troining the ability of the local 

personnel to •handle•, •oper~~e·, •master• and/or •assimilate• 

the technology transferred •tor making ·the best use of it• has 

to be assured.~ 

Illuttratiye C1ause 51 

•The contractual obligation, 1hall 
establish the period deemed necessar.y to 
enable the recipient to master the 
technology by fully assimilating it and 
making correct use uf it, and by obtaining 
actual results from embodying it. •• • (Brazil, 
INPI, Normative Act 015, Sect. 5.4) 
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Some laws set out some of the requirements for training that 

must be met such as qualification of the personnel to be 

trained, qualification of the personnel giving the training, 

the fields in which training shall take place, timetable, 

duration, place and methods of training. 

Illustrative Clause 52 

shall, where 
personnel as 

and practical 
clear and 
operation of 

•Any technical assistance 
necessary, include technical 
well as full instructions 
explanations expressed in 
comprehensive English on the 
any equipment involved ••• • 
(Zambia, Industrial Development 
Sect. lSd). 

Act 1977, 

A number of laws also try to ensure that the training actually 

results in the employment of local personnel. To this end, 

some !aws request reports on the implementation of training 

programmes~ entitle government authorities to follow the 

progress being made in the training programme~ or set 

defini~e percantage schemes on the portion of local personnel 

that must be employe~. 

Contractual practice differs very much depending on the 

complexity of the technology transferred and the technical 

capabilities of both the supplier and the reci~ient. A Rhort 

version of a trainin clause n:ay only contain the number of 

persons to be trained, the period and place of training and 

the distribution of expenses. 

Iiluatratiye Clause 53 

•6.l Owner's technicians numbering upto 
three shall receive training at the 
supplier'& or sub-supplier's works fer a 
""9riod of eight weekB each. 

for the trainees 6.2 Round trip air tickets 
shall be paid by the owner. 
shall pay all expenses in 
country including their 
(Contract for a bottling plant 

The supplier 
the suppliers' 
pocket-money." 
in Africa). 
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Such a abort version leaves a nUllber of a.biguities as to the 

qualification of the technicians, the field and type of 

training and tbe time of training. Thus, same contracts spell 

out the qualification and prior experience for each person to 

receive training. Sometimes even the selection or 

prequalification test is done by the recipient together with 

the supplier. Such a clause would read as follows: 

Il!ustrptiye Clpgae 54 

•Tbe licensor will provide training to 
qualified employees of the licensee 
nominated by him and agreed upon by the 
licensor at the licensor's plant, with 
respect to the manufacture, quality control 
and p~ckaging of the products, including 
on-the-job training for the production 
and control of at least batches from 
the beqinning to the end•. 

The number and qualifi~ationa of the trainees 
will be as follows: ••• • 

The level and quality of the training may be referred to in 

general terms: 

Illgatrptiye Clagse 55 

• the training services by the 
transferor for the transferee's personnel 
will be of a quality not less than that 
provided by the transferor to his awn 
personnel and adequate to ID6et the needs of 
the transferee.• 
(WIPO, Licensing Guide for Developing 
Countries (1977) I fn. 137 (vi)). 

The contract may also indicate that details such as the 

language to be used, the training equipment, teaching methods 

to be used, the number of l•ssons, the number of working days, 

etc. 
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c) Prgblcp• apd pg11ib1e So1ptiop1 

field of t{f ipipq. The contract ahould specify the different 

areas of traininq accordinq to the various categories of 

personnel. It is iaportant not only to train the personnel in 

•norwia1• operatinq procedures, but alao in product testinq, 

workshop practices, 111er9ency shut down procedures, the 

solution of incidential 1-robleaa, etc. Often trainees fora 

the foundamlental teaa which in future will train their own 

staff. 'lbe trainee• should therefore also be qiven a basic 

underatandinq of teachinq 81thods includinq the use of 

technical dOCU811ltation and other 89dia which they can use 

when traininq and orqanizinq their own staff. 

glase of tr•ipinq. Usually traininq should start well in 

advance of the ~iasioninq of the plant itself in order to 

enable the recipient's personnel to play an active role in 

setting up the plant. The training during this first phase 

often takes place at the supplier'• plant. However it is 

essential that the tecbnoloqy used there is similar to the 

technoloqy to be transferred. Whenever possible, it would be 

desirable to obtain traininq in a similar plant built by the 

supplier in another developinq country. Thia would enable the 

trainee to become acquainted with specific probleae 

encountered in operating and .. intaininq the technoloqy while 

it vaa working in a developin9 country over a period of 

years. On the other hand, certain illprov,..nt• and research 

and development activities may only take place at the 

supplier's home plant and this may therefore require a visit 

to that country. Such a visit may be more worthwhile after 

the recipient's personnel has become faailiar with the basic 

tecbnoloqy and ia in a better position to understand and 

discuas the intricacies of the technoloqy. 
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In general, three phases may be 

(1) Training before the technology is actually trBDsferred or 

the piant set up. This is particularly 1-portant for those 

who will assume supervisory functions during the setting phase. 

(2) Training during the 

activities at the plant 

operating staff. 

pre-operational and 

site. This mainly 

c011missioninq 

concerns the 

(3) Training after comaissioning. This is necessary in order 

to cope with unexpected problems, short-comings of previous 

training and new developments within the branch. This type of 

training is often referred to as technical assistance. 

Duration of traiping. Training programmes should be set up in 

such a way as to ensure a speedy absorption of the technique. 

Continuing training programmes could be an indication of a 

continued dependence on the supplier. On the other hand, a 

technology can only be carried out efficiently if the 

personnel is adequately trained. The parties should therefore 

agree to a realistic and flexible time schedule. The supplier 

may be obliged to extend training if the personnel is not 

adequately trained after the initial period. (This should not 

however result in additional payment obligations on the part 

of the recipient, unless the supplier can show that this 

extension is solely caused by factors within the 

responsibility of the recipient, i.e. solection of personnel 

against the advice of the supplier). 
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Pre-gpalificttiop of traipees. In 110et cases, the supplier 

will not guarantee the successful outco.e of his training, 

unless the pre-qualification 

specified. This aay be a 

of trainees 

Diploma and/or 

is clearly 

practical 

professional experience. A qualification test could also be 

used. 

upon. 

The qualification criteria should be mutually agreed 

The selection of trainees is usually done by the 

recipient. 

A problem frequently encountered is what. to do with a trainee 

who is not able to follow the training programme. The parties 

involved should provide for a procedure on how to deal with 

such cases by autual consent, e.g., an obligation on the part 

the supplier to inform the recipient on the progress of the 

trainees, and the right (or obligation) of the recipient ~o 

replace trainees who fall short of the original expectations. 

Illustrptiye Clagse 56 

•The client shall be informed of any 
trainee, who, despite the selection 
process, does not, during the training 
period, prove to have the qualities 
required to fulfil the job designated to 
him or her, so that he can be innediately 
replaced.• (Contract for the construction 
of a pharmaceutical glass factory in 
Northern Africa). 

Another problem is the danger that. qualified personnel will 

not stay at the site, but move through their own choice to 

othe.r localities or are moved e.g. to another area of higher 

national priority. 

In order to overcome such problems, a directive to public 

enterprises in India therefore recommends the followings 
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Il1pt1jrttiyt Cltptt 57 

•Adequate -f!CJWlrdt and 1tipulation1 
abool.d be .. de to ensure that the trained 
technicians on return are obliged to 1erve 
the sponsoring undertaking for considerably 
long periods so th.et the advantages of 
training are not lost to tbe undertaking.• 
(India, Guidelinea in connection with 
foreign collaboration aqree11e11ts of public 
enterprises 1982, Sect. 4.1.e). 

9P'1ificttiop of tr1ip1r1. 

qualification of trainers. 

Little attention is given to the 

'l'beir backqround experience and 

educational abilities will strongly influence the succeaa of 

traininq. 'l'berefore, require9tllts or 

qualification of the trainer• should alao be laid down. 

the 

When 

the prospective trainer• are known, it .. y be useful to inaert 

their JUlll!S in the relevant contract provi1ion. 

£optept apd Mltbod• pf Traipipg. One of the qreateat concern• 

is that the training of tbe recipient'• personnel ia not 

reduced to theoretical claaa-room teaching, but includes 

practical experience in the working of the tecbnolOCJY. The 

poa1ibility of diacua1in9 queationa with practitioners, of 

taking notea and photographs, obtaininq instruction .. terial 

etc. can greatly help becoaing acquainted with the tecbnolocr/. 

Illu1t,1tix• c1au11 58 

•(a) P1r1onn1l de1ignat1d by the 
tran1f1ree •ball be given adequate 
opportunity to study the .. tbod of 
.. nufacture of the product at the 
.. nufacturing plants of the tran1f1ror. 
Such personnel atiall be given adequate 
opportunity to acquaint th ... elvea with the 
production de1ign, production engineering, 
processes of production and te•ting of the 
product and with related 1hop practices and 
operations at such plants, and to diacuas 
such production design, production 
engineering, process of production, testing 
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practices and operations v!th the 
transferor'• appropriate engineers and 
production personnel at such 11a11ufacturing 
plants. The transferee's deaiqna~'!ld 

personnel shall be penaitted to llake not.ea 
and sketches and to procure pertinent 
information and pbotoqraphs in the 
possession of the transferor relating to 
the foregoing including purchase .. terial 
costs and !!' ........ ds of quality control which 
may be · use in connection with the 
manufacture of the product.• 
(WIPO, Licensing Guide for Developing 
Countries (1977), fn. 164a) 

RCllUplf!tigp. Different aodes of reauneration for training 

when it is part of the aain contract are used. Por exuiple, 

the traininq cost can be calculated to be included in the 

technology fee e.9. royalties, up to a certain extent. '.rbe 

training costs can also be paid separately, for inst.ance as a 

fee per trainee per day. This last mode of reauneration is a 

c0111DOn practice when traininq of e.g. a teaa of trainees iu 

carried out abroad at the supplier's premises or at other 

similar premises when the supplier does not have any training 

facilities of his own. 

When train,nq is provided on site in the recipient's country 

by represent.atives of the supplier payment is not calculated 

as a trai.ning fee, but as a fee for covering the salary and 

daily allowances for living expenses for the representative(•) 

of the supplier. 

Pr~ the recipient's country point of view solutions which 

save foreign currency expenses are often preferable. This 

solution may more easily overcome problems associated with 

local requlations, availability of resources etc. In any 

case, the training provisions should have clear stipulation• 

on the various expenaee of the personnel of both aupplier and 

recipient auch a•• local Uvinq allowance, accOlllllOdation, 

transportation, medical care, taxea, import of houaehold 

essential• and foodstuffs etc. 
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P~a. the recipient's point \lf view the 

disseaination of knowledge acquired by the trained personnel 

both at the enterprise level and possibly also at the country 

level is of particular importance. In order to be able to 

fulfil this task, the trained personnel should not only becane 

acquainted with the technoloqy, but should also learn how to 

train others in that technoloqy. 

Alt1rnatiye1. Tbe supplier may not always be able to provide 

for training, for exaaple, if he is a contractor and not 

running his own plant. Apart from that, the recipient may be 

interested in acquiring information and training independently 

of th.e supplier. 

this task. This 

Thus, a third party may be better suited for 

third party could be another supplier in a 

deve~~ped country, but it 

consultancy firm in a 

recipient's country itself. 

prescribe to using already 

extent that they exist. 

could also be a 

developing country 

some national 

producer or a 

or even the 

laws already 

existing 

In some 

local facilities to the 

cases, international 

organizations or other non-profit making institutions may be 

able to provide training facilities. An important supplement 

to training may be a system of exchanqing experience and 

information aJDOnq recipients, but in most areas such 

information systems from the recipient's view point are not 

yet very effective, if they exist at all. 

d) £beck List 

1. Field of training 

production 

deeiqn 

maintenance 

repair 

marketinq 

traininq others 
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2. Place of training 

snpplier's plant 

recipient's plant 

plant of third parties using similar technology 

plant in effective working for several years 

up-to-date plant 

access to recent research and development facilities 

3. Time of training 

before transfer of technology 

supervisory personnel 

preparatory activities 

during transmission 

participation in supervision 

participation in commissioning 

after transmission 

new developments 

unexpected difficulties 

adaptation 

4. Dur~tion of training 

5. Prequalification of trainees 

qualification 

professional experience 

qualification procedure 

responsibility for selection 

replacement 

continuity 

6. Qualification of trainers 

qualification 

perfeaaional experience 
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specific persons 

7. Content and aethods of training 

theoretical 

practical 

watching, doing, asking, discussing 

designs, photographs, notes, drawings 

teaching methods 

teaching aids, equipment 

language 

training hours 

working days 

size of groups 

8. Remuneration 

living allowance 

transportation 

accommodation 

medical care 

additional equipment 

currency 

remittances abroad 

9. Dissemination 

teaching ability 

right to pass on information 

10. Exemptions 

11. Legal requirements 

~rogramme of training 

implementa.tion reI>Orts 

maximum duration 

minimum percentages of local peraonnel to be employed 
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12. Legal Consequences in case of failure 

13. Alternatives 

other suppliers 

other recipients 

other consultants 

international organizations 

non-profit making institutions 
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4.10 FINANCIAL GUARANTEES 

a) Purpose pnd Function 

Fin~ncial c;uarantees such as performance bonds and bank 

guarantees have the function to ensure that, if the supplier 

fails to perform his obligations, at least a guaranteed sum of 

money will be available to dlake good for the non-fulfilment of 

certain guarantees or other obligations. 

The use of financial guarantees has spread considerably in 

recent years, especially in larqe-scale contracts between 

suppliers in developed countries and 

countries, because re~ipients in 

recipients 

developing 

lack experience in selecting reliable suppliers 

their proper performance. 

in developing 

countries often 

and evaluating 

Experience of recipients in developing countries shows tha~ 

long and costly dispute may arise about the question whether a 

guarantee has been met or not. This is the reason why in 

recent years the so-called •unconditional• or •independent• 

guarantees or •gua.rantees on first demand• have evolved. 

Payment obligations under such a guarantee are independent of 

the proof by the recipient, that the supplier has failed to 

perform. It is sufficient, i.e. the failure to perform is 

•proven• by the fact that the recipient asserts the 

non-performance and demands the payment by the guarantor. 

It should be noted that financial guarantees may refer to the 

bidding procedure or to the contractual performance. The 

former are also called bid bonds or bid deposits and have the 

function to ensure that the bidder if selected actually will 

conclude the contract under the terms and conditions contained 

in his offer. This sub-chapter will only deal with the other 

type of financial guarantee, i.e. the performance bond. 
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b) Presept Legal Situntion apd Coptractual Practice 

Most civil laws knat; the contract typ! of surety or guarantee. 

Illusyati ve Cl1·1se 52 

•The contract• of suretyship (caution:saent) 
is a contract under which a p~rson enters 
into an undertaking vis-a-vis the creditor 
to guarantee payment of the debt contr~cted 

by the debtor.• (Switzerland, Code de 
obligations, Art. 4'':'2). 

Most conditional or accessory guarantees would be covered by 

this type of contract. But it seeons that there is no law 

which prescribes the usr. cf financial guarantees in connection 

with transfer of technoloqy transactions. However, there is a 

number of state agencies or institutions which will only 

contract, if a financial guarantee is included into the 

agreement. 

Very common are financial guarantees whose amount are 

determined as a percentage of the contract value or the 

~ayment agreed upon. 

Illuatratiye Clau1e 6J! 

•upon signing of acceptance Protocol the 
Supplier shall submit to the OWner a 
performance bond in the form of a bank 
letter of guarantee in the 1ame currency of 
the contract, equal to lOt of the FOB 
price, a1 a final guarantee depo1it.• 
(Contract for the purchase of Bottling 
P~~nt oetween a developed and a developing 
country) • 

c) Problems apd Posaible Solutiope 

Subiect matter of the guareptee. U1ually financial guarantees 

either have the purpose to secure adv~nce payments and/~r to 

secure the full and faithful discharge of pt1rforll\l~ce and 

other guarantees and obligations. In the context of this 

document, financial guarantees for the ~rover performance are 



- 170 -

more importan~. T~~ financial guarantee &~ould clearly define 

all obli9ations 4D~ 'Ua~antees which are covered by it. 

The guaraptor is usually a bank or insurance company. 

Usually, the supplier is requested to present a guarantee by a 

•first class bank• in order to ensure that the bank is able to 

fulfil the guarantee. In United States practice, the 

guarantor may also be a bonding company which usually 

guarantees that the contract will be finished by another 

supplier or by the bonding coapany itself. 

The type of guarantee may be a conditional or an unconditional 

guarantee. Under conditional guarantees which are also called 

accessory guarantees the guaranteed payment usually must be 

eff~~ted, if the recipient shows some kind of evidence that 

the contractual guarantees or obligations have not been met. 

Under unconditional guarantees which are also called first 

demand guarantees, the payment is due on simple demand by the 

recip:ent. The demand as such is conclusive evidence of the 

supplier's failure to comply with his contractual guarantees. 

Conditional guarantees often have shown unGatisfactory results 

for the recipient, because it is the recipient who has to 

initiate court proceedings to establish proof of 

non-fulfilmant of guarantees which is necessary before the 

financial guarantee could be seized. The lengthy and costly 

procedure put• the recipient at a disadvantage vis-a-via the 

supplier, especially if a supplier should act in bad faith. 

Unconditional quaranteAs avoid these disadvantages for the 

recipients he can draw upon t.he guarantee without any pr.ior 

litigation. It is the supplier who bears the risk, especially 

if a recipient should act in bad faith. Therefo:e, licensor& 

arG usu~~ly very reluctant to grant straightforward first 

demand guarantee•. In or.der to find a balance between the 

inte:tests of both pP; .a, a number of intermediate solutions 

hav6 been developed ..,,, : ~ either l' :.t t" · first demand 

agationa 
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of evidence to be shown by the recipient. These solutions may 

consist ofa 

Subsidiary guarantees: The recipient may Have a first 

demand guarantee, but be may or.ly draw upon it, after be 

bas given prior notice to the supplier and has given him 

an opportunity to make good the default ~•thin a certain 

time limit. Of course, the subsidiary clause c~~ld also 

be applied to conditional (or accessory) guarantees. 

Illustratiye Clause 61 

•1f the Employer shall consider himself 
entitled to any claim under the bond or 
guarantee he shall forthwith so inform the 
Contractor spe~ifying the default of the 
C~ntractor upon which he relies. Should 
th£ Contractor fail to remedy such default 
within 40 days after the receipt of such 
notice the Employer shall be entitled to 
require the bond or surety to be forfeit to 
the extent of the loss or damage incurred 
by reason of the default.• 

Conditional guarantee, but the recipient may establish 

proof of non-fulfilment of the guarantee by a 

certification of an independent engineer or other expert, 

i.e. the recipient need not initiate court or arbitration 

proceedings. 

Conditional guarantee, but the burden of proof is shifted 

to the ~uarantor, i.e. not the recipient ha yrove 

non-fulfilment, but the guarantor h&.s to prove f\I, ... Ument 

of the guarantees. Such conditional guarantees may come 

very close to first demand guarantees, if the number and 

type of defenses available to the guarantor are 

restricted. 

A variation of this last type of guarantee would be -~ 

guarantee which is payable 

notification to the sup~l.ier, unless the supplier can 

.resent prima facie evidence in a speedy sw:anary arbitral 
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proceeding that he has fulfilled his obligations. The 

maximum time limit for obtaining such a 

ruling should be determined in the contract. 

provisional 

These various approaches attempt to release the recipient from 

a lengthy and costly procedure before benefitting from the 

guarantee while at the same time protecting the supplier 

against the unju&tified seizure of the guarantee. 

Scgpe of financial Q'Jtrantees. The guarantee may be a payment 

guarantee or a performance guarantee (tvlnd). Payment 

guarantees usually consist of a sum of me. presenting 5\ 

to lOt, sometimes l5t of the contract price. the amount of 

the guarantee may also be determined on the basis of the 

liability assumed by the supplier. It should be high enough 

to provide adequate security to the recipient. Thus, it will 

depend on the reliability of the supplier and the complexity 

and difficulty of the technology transfer. In some ca&es, the 

guarantee may even reach the total value of the contract, if 

it is phrased in such a W3Y that the amount of the guarantee 

must be re-established by the supplier once the recipient has 

seized the guarantee for the first time. 

Performance bonds with bonding companies usually provide for 

the obligation of the bonding company to remedy any dP.fects 

and/or to complete the agreement. The completion may be 

carried out by the bonding company itself, by a new contractor 

selected by the bonding company or by the recipient or jointly 

by both parties, the bonding company bearing the additional 

cost. While performance bonds may be a viable solution for 

construction works etc., their use may be more difficult in 

case of defects of the core technology, 

tha~ the supplier himself will be 

because other 

less familiar 

persons 

with the 

techn~logy or may have no access to the technology at all and 

thus be in a less suited position to cure de!ects. 

Period of yalidity of suar•ptee. In princi~le, the period of 

validity of the financial guarantee should be linksd to the 

• 
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duration of the supplier's guarantees. Especially in the case 

of first demand guarantees the duration should not be measured 

too narrowly to avoid the situation that the recipient clai1DS 

the guarantee for the only reason that the period is close to 

expiration and it is not yet entirely clear whether all 

guarantees are actually met • To avoid this situation the 

clause could also provide that t!le duration may be extended 

upon simple request of the recipient. A fixed guarantee 

period Yithout the possibility of prolongation should be 

avoided in complex technology transactions, because delays are 

frequent and defects often show only at a late stage. 

Particular problems may arise when the defect happens during 

the time of validity of the guarantee, but is only discovered 

after the expiration of the guarantee period or if the 

guarantee is only drawn upon at a later stage. Such problems 

may be solved by making the (original) performance guarantee 

and the financial guarantee terminate on the same date &nd 

also 1118king the notification limits terminate at the same 

date. In the latter instance, the legislation and 

jurisdiction of some countries, e.g. Turkey, may set limits to 

contractual stipulations. In Turkey, the Supreme Court treats 

financial guarantees as guarnntee contracts which means that 

the beneficiary has a right of action for 10 yenrs under the 

mandatory statutory provisions on limitations.~ 

Bsdpc$ion. In order to make financial guarantees less costly, 

the amount of the guarantee may be reduced as work progresses 

and certain portions of the work are accepted by the 

recipient. Ttie reduction scheme may be phrased in general 

te-rms or it mAY specify the events, at which certain 

perce.itages of the guarantee are released. 

Jllustiptiye c1py11 62 

The guarantee required in a contract 
between an In~ernational organization and a 
con~ractor from ar. industrialized country 
for the supply of iron plant in a 
d1y1l99ig9 count;y provides thats 
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• the aaount of this guarantee shall 
decrease automatically according to the 
value of supplies provided and/or services 
performed. by the contractor upon sublliasion 
to the international organization by the 
contractor of sufficient docuaentary 
evidence, such as progress reports and 
invoices.• 
(ONCITRAL, Yearbook 1982, p. 370, para. 109) 

Vari1Uon. Osuaily, scope and extent of a financial guarantee 

as well as the guarantor's fee for issuing the guarantee are 

based on the original =ontent of the transfer of technology 

agreement. In complex transfers, alterations may become 

necessary. The formulation of the financial guarantee should 

make sure that it also applies in case of alterations at least 

to the extent that the supplier's obligations are not extended 

substantially. It may even provide that all variations will 

be covered, either by simple notir,e to the guarantor or even 

automatically. But it seems that the automatic inclusion of 

variations into the financial guarantee would only be 

acceptable to the guarantor, if the variations do not go 

beyond a certain scope. 

Alternativee. Financial guarantees basically have their 

origin in the unfamiliarity of the recipient with the supplier 

and uith thP. technology to be transferred. The better the 

rP.cipi~nt knows the supplier and has well-founded confidence 

in his capabilities, the less imperative ar~ financial 

guarantees. Similarly, in the case of a well-proven 

technology which is well known to the recipient, financial 

guarantees are leBs important than in the caMe of new 

technologies unknown to the recipient. An alternative to 

financial guarantoes is a payment scheme which provides for 

partial pay111ents only after completion and acceptance ~f parts 

of the t.echr1ology transfer. Such a payment scheme may also 

provide for a certain percentage of retention money. The 

supplier may also be oh-~~ed to take a nwnbex of insurances 

and entitle the recipient to the payments of th• insurance in 

case of defects. In a number. of cases, the use of revolving 

letters of credit or stanaby letters of credit which are less 

• 



" 

• 

- 175 -

costly may be sufficient. 

d) Check Lilt 

l. Subject matter of financial quarantee 

tender 

advance payment 

final payment 

performance and other quarantees 

financial quarantees by recipient 

2. Guarantor 

bank (first class or other) 

insurance company 

bondinq coapany 

qovernment, qovernaental institution 

3. Type of quarantee 

accessory/conditional 

unconditional/first demand 

subsidiary/non-subsidiary 

burden of proof, evidence 

on recipient 

on supplier 

certification by independent engineer (expert) 

arbitral award 

court decision 

summary arbitral or court ~rocedur~ 

4. Scupe of financial quarantee 

payment 

pe=centage of price 

percentage of contract value 

perce.,taqe of liability 

remedy of defects 

ful:lili11ent of c0n.:ract 

by bondinq company 

by ttird party ••lected by bt>ndinq party 



- 176 -

by third party selected by recipient 

by third party selected jointly by bonding party 

and recipient 

5. Period of validity 

indefinite 

definite period 

extension by request of recipient 

linkage to duration of supplier's guarantees 

identical duration 

fixed time limit beyond duration of supplier's 

guarantees 

notification requirements fixed to duration of 

supplier's guarantees 

statutory requirements 

6. Reduction cf scope of financial guarantee 

7. Variations 

s. 

General extension 

upon acceptance by guarantor 

upon notification 

automatically 

extension only to specified variations 

which do not increase liability of supplier 

which do not increase liability of supplier 

substantially 

no extension, only original obligations of supplier 

Alternatives 

well-known, 

\.echnoloqies 

technologies 

well-proven, 

instead of 

reliable suppliers and 

unknown, new suppliers and 

payment scheme accordinq to progress of work 

retention 1J,oney 

insurances 

9. Statutory requ•~ements 

,. 

• 
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FOOTNOTES 

In further text of this document the term •supplier• will be used 

to denominate different cateqories of technology suppliers, except 

in cases where specific reference will be made to industrial 

property right's transfers where the term •licensor• will be used. 

~ In the further text of this document the tera •recipient• will be 

used, except in cases where specific reference will be made to 

acquisition of industrial property rights, when the term •licensee• 

will be used. 

'JI See, e.g., u. s. A., Uniform C0111111ercial Code, Section 2-313, para. 

1 (a) which readss 

•Any affirmation of fact or promise made by the seller to the buyer 

which relates to the goods and becomes part of the basis of the 

bargain creates an expres~ warranty that the goods shall conform to 

the affirmation or promise•. 

It seems that the term •warranty• has a more restricted meaning in 

English law, where it only covers promises which are collateral to 

the express object of the contract, see UNCTAD, Guarantees and 

Responsibilities of Source and Recipient Enterprises, TD/AC.1/14 

para 13. 

~ See, e.g., Brazil Normative Act No. 15, Sect. 2.5.1., 4.5.1., 

5.5.l., 6.5.1. 

Under English law, •repr~sentation• is usually a statement which 

induces a party to a contract, but is not part of the contract. 

Misrepresentation may not give rise to a breach of "ontract, but to 

a right to rescind it and claim damages as the case may be. 

Warranty is an undertaking to fulfil something as j,'>8lt of the 

contract. Breach of it is, therefore, breach of a contract. 
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Under English law, •condition• is used for a .. jor tera of 

contract, •warranty• for a ainor tera. Breach of a condition is 

considered to qo to the root of the contract so as to entitle the 

innocent party to terainate it. If a warranty is broken, the 

innocent party's remedy i• lhaited to damages, see RM Goode, 

C~cial Lav, p. 126 

2/ See, e.g. Mexico, Codiqo Civil, Art. 2283 

!/ See, e.g., Germany, Ped. Rep. of, Civil Code, Sect. 459 

2/ See, e.g., Prance, Code Civil, Sect. 1625 which reads1 

•The quarant6e to which the purchaser ia entitled froa the vendor 

refers to two objects, the first being the peaceable possession of 

the item sold, and the second, bidden or latent defects in the said 

it-.• 

J.21 See fn. 7 above. Partially, the terms •eviccion• and •saneamiento• 

are also used in this contextr see, e.g., Mexico, Codigo Civil, 

Art. 2119 ff. 

See, e.g.' the Definition in German Democratic Republic, 

International Comaercial Contracts Act. Sect. 245 

The terms used in English speaking countries will be •guarantee• 

(or •guaranty• or •surety•, see, e.g., for the U.S.A Black'• Law 

Dictionary 833-34 (rev, 4th ed. 1968). 

French speaking countries use the term •quarantie•, •cautionnement• 

or •caution•, see, e.g, for Algeria Ordonnance Ho. 67-90, Art. 

77-85r for Switzerland, Code de obligations, Art. 492 which readss 

•The contract of suretysbip (cautionnement) is a contract under 

which a person enter into an undertaking vis-a-vis the creditor to 

guarantee payment of the debt contracted by the debtor•. 

Spanish speaking countries use the term •quarantia• or 

•sequridade•r see, e.g., Mexico, Codiqo Civil, Art. 2796 

> 
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~ See, e.g, UHIDO, Guidelines for contracting for Industrial Proj£cts 

in Developing Countries, New York 1975 (Doc. ID/149, Sales No. 

B.75.II.B.3), Annex XIV. 

1lf This is the term used by GAT'l', Agreement on Public Purchases of 12 

April 1979, see Art. v Sections 2 b, 4 f and 12 f. 

1!/ For a discussion of •financial guarantees• see Chapter 4.10 below 

~ The former Argentinian Law on Technology Transfer expressly used 

the term •implicit clauses•, see Law No. 21.617, Art. 8 

~ For a comprehensive discussion on issues considered to be subject 

to guarantees see UNCTAD's draft International Code of Conduct on 

Technology Transfer in particular Chapter v, dealing with 

•Responsibilities and Obligations of the Parties•, WIPO, Lice~sing 

Guide for Developing Countries, Geneva 1977, p. 75 f, especially 

footnotes 137, 143, 153, 154, 157, and p. 158 f, Sections G. 5 and 

G. 6. See also the Yugoslav Law on Long Term Co-operation, Art. 24 

(See fn. 17 below f~r the full name of the Law}. 

11/ The law on Long-term Co-production, Business and Technical 

Co-operation and the Acquisition ~nd Assignment of Material Rights 

to Technology between Organizations of Associated Labour and 

Foreign Persons (1978). 

1!I' See also Smith D. N. and Wells L. T., Negotiating Third World 

Mineral Agreements, p. 160 

Draft Legal Guide on Drawing up International Contracts for 

Construction of Industrial Works 

2.2,/ Basic rules and norms for the registration of contracts involving 

the transfer of technology and related agrefdllents. 
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W See Asel.Jnann, Specification and remuneration of foreiqn know-how, 

reprinted in the. Lav and Business of Licensing, p. 497 f. Aselmann 

gives a figure of 60 to 70\ of the total manufacturing know-how 

required by a less experienced licensee in a developing country for 

machine tools or electric equipment, which can be described in the 

form of drawings, operational layouts, instructions, graphs and 

proceduress ibid., p. 499. 

See International Chamber of Commerce, Le transfert de technoloqie 

pour le developement. Declaration of the ICC at the UN Conference 

on Science and Technology for Development, Vienna, 20-30 August 

1979, p. 23 f.). 

India, Guidelines in connection with foreign 

agreements of public enterprises (1982) Sect. 1.1) 

'];J/ Transfer of Technology Law of 1974. Law no. 21.617 

See e.g. USA, Uniform Commercial Code, Section 2-312. 

Fed. Rep. of, Stumpf. Der Know-how Vertrag. 3rd 

Heidelberg (Verlag Cherrie). 1977. 

collaboration 

For Germany, 

rev. ed. 

'Z§/ See e.g. ECE (Economic Commission for Europe), Trade /222/ Rev. 1, 

para 41. 

~ See UNIDO/PC.25/Rev. 1 Section 28.6.l 

Federation Internationale des Ingenieures Conseils (FIDIC). 

Conditions of Contract (International) for Electrical and 

Mechanical Works (including Erection on Site) Sec. ed. 1980 clause 

28. See also clause 33.2. 

621 See e.g. UNI~O/PC.25/Rev. 1, Art 28.3. 

l2,I Law for the Control and Registration of the Transfer of Technology 

and the Use and Exploitation of Patents and Trademarks (1982). 

~ ECE (Economic Commission for Europe) /Trade/ 117 (1973) p.9 

,. 
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"Jll See Gilberto Garcia G., Netodo de desagreqacion technol0gica. 

Junta del Acuerdo de Cartagena, J/GT/110, March 1982. 

'JJj Juan A. Valeiras, The Neqotiation and Enforcement of guarantee 

clauses: A case study on The construction of the first Argentine 

atomic plant ICPE, 1981, pp. 20-21. 

l!I UNIDO/PC.25/Rev. 1. 1983. Art. 26 • 

~ See e.g. VDNA, Der Lizenzvertrag, ed. H. Stumpf, Frankfurt 1968 4th 

ed. p. 148 fn. 307. 

l§I See Vukovich. Implied Warranties in Patent, Know-how and 

Technical Assistance Licensing Agreements, 56 California Law Review 

168 (1968) p. 186 fn. 113. 

'J2f See VDNA, Der Lizenzvertrag, ed. B. Stumpf, Frankfurt 1968, 4th ed. 

p. 59 ff. 

~ Normative Act No. 015 of September 1975. Sect. 2.1.2. 

~ See WIPO, Licensing Guide for Developing Countries (1977) fn. 86 

(ii) 

~ See UNIDO/PC.50/Rev. 1 Art 7.1 and 7.1.2. 

~ See WIPO, ibid fn. 95. 

~ See e.g. N. I. Roos: A Case History: •work Mate•, in Les Nouvelles, 

June 1983/ p. 102-111 (105). 

~ See also Colombia, Decree No. 1234, Art. 2J Nigeria, Industrial 

Property decree, Sect. 6(2)(d). 
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.ti/ See e.g. Yugoslavia, Technology Law, ibid Art. 37(2)J The 

Philippines, Rules and Req-~lations to ImplemeJ'lt the Intent and 

Provisions of Section 5 of P. D. 1520 creating the Technology 

Transfer Board within the Ministry of Industry (1978), Rule V Sect. 

l(c) (3) and (4)J see also some market economy countries such as 

Germany, Fed. Rep. of, Act against Restraints of Competition, Sect. 

20(2) No. 3J Japan, Anti-monopoly Act Guidelines, Sect. 1.7. 

See also Portugal, Decree 53/77 (1977), Art. 6(1), Regulations 

governing Transfer of Technology. 

~ E.g., the role of the patent system in the transfer of technology 

to developing countries Report prepared jointly by the United 

Nations Department of Economic and Social Affairs, the JNCTAD 

Secretariat and the International Bureau of the World Intellectual 

Property Organization (TD/B/AC.11/19/Rev.l) (United t' "'ions 

publication, Sales No. E.75.II.D.6), paras. 372-377, ano the 

studies listed in the corresponding footnotes. 

See e.g. the Co111J11ission of the Cartagena Agreement, Df 

Art 20(c) and 25(b). 

24, 

India, Guideli.nes ir connection with 

agreements of public enterprises (1982). 

foreign collaboration 

See also the ~hilip(.>ir.es, Rulc..s 

Intent and Provisions of S~ction 

Technology Transfer Board wit~in 

Rule VIII. 1.3. 

and Regulations to IMplement the 

5 of P.D. 1520 creating the 

the Ministry of Industry (1978) 

~ See e.g. Venezuela, Decree 63, Art 5B' Yugoslavia, Technology Law 

Art 24(3) (see fn. 17 above for the fu11 name of the law). 

~ See e.g. the Philip(.>ines, Ter-hnology Regulations (see fn. 31) Rule 

VIII 1.4. 

~ See e.g. Brazil. Act 015, Sect. 5.4.4. 

) 

,. 
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W See e.9. Biqeria. Petroleua Act. 

~ See Turkey. Code of Obliqations, Art. 127 • 

• 

• 
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!CPE/UNIDO B!ckgrgppd Doc\laent& 

ICPE/UNIDO 

TDT.VII/F..GM.83/CRP. 1. 

2. 

List of development objectives which 11ay be 

reflected in guarantee clauses 

Issues to be covered by guarantee clauses 

J. For.al aspects of drafting guarantee clauses 

transactions of public enterprises in 

developing countries, Vol.Juaar Strauch, ICPE, 

1981 

5. Current practices in the negotiation, drafting 

and enforcement of guarantee clauses in 

transfer of technology transactions by public 

enterprises Case study on Argentina, Luis 

Alberto Ravizzini, ICPE, 1981 

6. 1'he negotiation and enforcement of guaran•ae 

clauses: a case study on the construction of 

7. 

the first Argentine atomic p,.ant, 

Valeiras, ICPE, 1981 

Guar.sntee& and warranties in 

Juan A. 

transfer of 

~echnology transactions of public enterp~ises 

in developing countries (drafting and 

enforcability of performance guarantee•) , 

Carlos M. Correa, ICPE, 1982 

;. 
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Preparation 

negotiations 

by licensee 

(with special 

::or contract 

reference to 

guarantee provi~ions), Role of the licensor& in 

the preparatory stage o! for111ulation of 

guarantees and warranties, Monitoring of 

project iapleaentation by the licenseeJ Dudley 

Saith, UBIDO, 1982 

Daaaqe liquidation ~.rovisionsa liabilities, 

penalties, direct loss provisions, 

consequential loss provisionsf Arbitration in 

case of non-fulfilment of warranties, Marc 

Besso, UBIDO, 1982 
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N9!!X II 

UNIDO Model Fonua of Coptracte 

UNIDO 99d~l forma of turnkey luap awa contract for the construction 

of a fertilizer plant including guidelines and technical annexure' 

(UNIDO/PC.25/Rev. 1)' 

OllIDO 99del form of cost reillbursable contract for the construction 

of a fertilizer plant including guidelines and technical annexures 

(UNIDO/PC.26/Rev. l)s 

for the 

industry, 

U11IDO 99del for11 of agree.ant 

know-bow in the petrocheaical 

integrated c011111entary and 

(U11IDO/PC.50/Rev. l)s 

alternative 

licensing of patents and 

including annexures, an 

texts of some clauses 

U11IDO model form of licensing and engineering services agreement 

for the construction of a fertilizer plant includin9 quid~lines and 

technical annexures (UNIDO/PC.73) 
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