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Pref l\Ce 

The First Consultation on the Pbanaaceutical Industry held in Lisbon, 
Portugal in Dece.ber 1980 discussed the issue of contractual arrangeeents for 
the production of pbamaceutical chemicals, their intel"llediates and 
f'or-.tlations and made recw endationa on this subject. In accordance with the 
rec~•endations, UKIDO was thereby requested to prepare docuMnts on the 
'V8rious contractual conditions and variations thereof, including background 
note-J related to contractual arrangements for the transfer of tedm~logy in 
the pharmaceutical indt.atry. 

Subsequent to that, a Rouoo Table Meeting of 8xperts on the 
Pbamaceutical Industry (~r 1981) concluded and~ the -in 
principles to be considered in the preparation of such docullents !J. UNIDO 
prepared accordingly documents on contractual arrangeaents regarding the 
transfer of technology for pbarwaceuti-c..:.~ chemicals and formulations, taking 
into llCCOUllt the experience of developing countries in the satter. These 
documents were considered by the Second Consultation on the Pharmaceutical 
Industry (Hove.her 1983, Budapest;) and were subsequently finalized in 
cooperation with the Adhoc Panel of Experts in April 1985. 

The Second Consultation on the Pbarmlceutical Industry also recommended 
that UHIDO in cooperation with the Adhoc Panel of Experts should prepare 
further docuaents on: (i) Item that could be included in contractual 
a"711Dteaents for the setting up of tum-key plants for (a) the production of 
bulk drugs (pharaaceutical chemicals) or intenlediates included in the UNIDO 
illustrative list and (h) the production of phanlaceutical fol"lllllations, and 
(ii) Arrangemonts for technical assistance for the fol"llUlation of 
pbamaceutical form and subllit these to ti .. ; Third Consultation on the 
Pbarmceutical Indu9try. 

In line with the recc•endations of the Second Consultation, this paper 
provides ieueral ,uidelinea and propoeal to be applied in negotiating the 
Htting up of turn-key plants for the production of pharmaceutical 
formulations. 

!/ See UNIDO.PC.33, 21 January 1982 
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Introcluctiog 

1. Purpose and ~ 

The purpose of this docment is to provide, in line with the 
rec::ci-endations of the Second Consultation on the Pbarmceutical Industry 
(Budapest, 21-25 November 1983), general guidelines and illustratove clauses 
to be included in contractual arrange11e11ts for the setting up of turnkey 
plants for the formlation of phal'llaceutical dosage form. 

Since •turn-key" agree•ents only exceptionally are all-embracing, the 
document should ass~ that a nUllber of activities (e.g. civil construction, 
suppl!' of certain specified materials) is under the responsibility of the 
purchaser or a third party designated by hill. 

The docmellt will be baaed on a •1ump-sua• tne of turn-key &gree11ent. 
'.l'his llOdality is likely to prevail in cases where the recipient lacks previous 
experience and knowledge in the field, and aight appropriately cover the 
situation of enterprises in less developed B110ng developing countries. 

Given that the docwaent is mainly addressEA to enterpris-:s in 
developing countries, attention should be paid to two objectives: 

2. 

a) the need to provide adequate training during plant erection in 
order to ensu.-e an effective asaillilation of the technology 
transferred; 

b) the aaximull participation, to the extent.poesible and duly·taking 
into ~t the parties' respective responsibilities, of local 
raources auch 88 civH engineering and consulting services. 

In the preparation of the docuaent, available guidelines and documents, 
in particular UNIDO's previous works on the •tter, have been conaidend in 
the f1 •er10rk of the principles recc•mded by the Morocco Round Table on the 
Pharmaceutical Industry (UMIDO/PC.19, 17 October 1981) which read 88 follows: 

(a) The transfer of technology should contribute to the 
identification and solution of econ01Eic and social proble1111 related to 
the production and US-" of pharaaceuticala in developing countries, with 
an aia at substantially improving, at adequate coats and qualit:·, the 
availability of essential drugs in developing countries; 

(b) The parties to a tranafer of technology isgreement should be 
reaponaive to the health, drug, industrial and other relevant policies 
of the receiving country, including import substitution, development of 
technical skills, pr0110tion of local innovati()I)•, etc.; 
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(c) Licensing &gree1tents should contain fair and reasonable tel'llS and 
conditions to both parties, including payaenta, and be no less 
favourable for the recipient than the tel'llS and conditions usually 
applied by the supplier or other reliable sources for similar 
technologies under siailar circumstances; 

(d) The agreement should, in particular: 

(i) lnaure the absorption of transferred technology by local 
persomael; 

(ii) Allow the use, as far as possible, of locally available 
11aterials and services; 

(iii) Facilitate and, in any case, do not restrict the adaptation 
and further development of technology received; 

(iv) Include adequate guarantees for the perf'ol'llBJlce of the 
parties' obligations; 

(v) ~.,: -!e full infol'llBtion on the characteristics of the 
teclli&ulogy and drugs to be aar.uf actured, especially in 
respect of possible hazards ud side effects; 

(vi) Not contain unjustified rest:-aint oo the recipient's use of 
the technology. 

The document deals with the PJBin iteas to be neg~tiated when concluding 
aiz H•l!lata of the type referred to. When appropriate, it lbCludes: 

(i) Blementa to be taken int~ account in the negotiation and drafting 
of the cla\Ule&; 

(ii) Tedmical upecta, end particularly difficulties that may be 
faced at the negotiating phase arid iJlplementation of the 
agreement; 

(iii) Recolmlendations as how to deal with the part:i.olar issues; 

(iv) Pos.~ible clauses and variations thereof. 

!!/ It ahould be noted here that the illustrative clauses provided in tbi8 
doc111ent are presented • examples that could be used to achieve transfer of 
technology. These clauses •bould not be constr.ued as being exhaustive or 
covering all poasible situation• that can arise in traDSfer of technology. 

The alternatives included are those ~ 110re importilDt or 
appropriate in view of the principle• and objectives that preside the 
doeullent'• preparation. The 1-portance and appropriateness of poasible 
•olutiona hav~ been Bllsessecl on the hasi• cf four 11&in criteria: 
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The likely acceptability of proposed solutions for both 
contracting parties; 

(ii) The compatibility of proposed solutions with existing regulations 
and positions on the matter, a.~ described - for a number of 
issues - in an earlier L'NIDO document !/; 

(iii) The practices which are generally accepted in international 
licensing and tra~e, particularly in developing countries; 

(iv) The rE~ommendations and suggestions of available clauses, 
contracts, or guidelines, as listed in document UNIDO.PC. 19, 
Annex l. 

Since the reco111111endations made in this document are addressed to 
parties located in any country, the foraulations proposed here are not 
re~erred to any particular national legislation. This does not :mean, however, 
to support the idea of a contract "without law", i.e. which is self-sufficient 
for solving all aspects of the relationship between the parties. 

Obviously, national approaches and solutions to a number of aspects 
considered, vary considerably between the common and the continental law 
countries. The document attempts to suggest formulations which conform to the 
general principles referred to above, and at the same time, are compalible 
with the main current regulation trends at the international and nation~l 
level, particularly in developing countries. 

In the context of this docwnent, a contract means an agreement freely 
entered into by parties in accordance with national laws and regulations and 
the specific circumstances of each case. 

3. T-~rn-keY. arrangements: assessment 

In pure turn-key operations a sole contractor or holder of the turn-key 
contract assumes vis-l-vis the purchaser all the responsibili~y for the 
establishment of the ~lent and takes the purchaser's pla-::e with respect to 
other participants in the project. In other words, such an agreement covers 
the design and ~ngineering, constructing, equipping and complete preparation 
of the plant for operatio~. The contractor is ~esponsible for the successful 
demon•tration of the performance guarantees set forth in the contract. 

As mentioned hef ore, frequently turn-key operations do not appear in a 
pure form - as a full package - but with different degrees of unpackaging, 
most typically with regard to civil engineering and construction. 

The main advantage of turn-key operations is that the responsibility 
for the project is centralizec.' in the contrbctor. This facilitates the 
enforcement of performance guarantees or the attribution of responsibility in 
case of failure, and may contribat~ to the execution of the project mor".? 
rapidly than unde~ ~ther contractual arrangements requiring the participation 
of various sources. 

* _I See "Preparation of Guidelines. Background paper". ID/WG.331/3, :!:> 
September 1980. 

&. 
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However, those kind of packaged operfttions llBY illply higher costs than 
in.other 110dalities whereunder the purchaser or other parties ass1.111e :aore 
active and coaprehensive roles. In addition, they 11ay curtail the likelihood 
of local participation in the e:<ecution of the project, and therefore limit 
the potential development of engineel'"ing firm and equipment suppliera in the 
purc..'t.aser' a country. 

A further disadvantage of the turn-key approach is that it does not 
ensure an effective absorption of the technology, since the plant is erected 
with a Iii.nm.. participation of the purchaser. 

Yet another disadvantage of the packaged foras of tecbnoJ.ogy transfer 
is that they lack the checks and balances that exist when the project is 
838igned to various participant., particularly when the contractor also 
supplies the basic equipment. 

ror these reasons, 9Cllle developing countries have established policies 
or legislation requiring the unpackag~ of technology transfer transactions 
and blwe set out methodologies for helping the purchaser to undertake such a 
task. The provision of information for allowing the unpackaging ~f such 
transactions btlS also been recognized as an ~bligation of the technology 
eupplieir, in tht! draft of an International Code of Conduct on Transfer cf 
Technology (Chapter 5.~.c.). 

The iegree oi centralization or division of responsibilities among 
various ~ources is generally linked to the level of technulogical development 
existing in the purchaser's countr}. For coWttries with very iow capabilities 
and experience in plant erection, the packaged transactions aight be necessary 
io order to give the first eteps t!"Mllrde the establiahllent of a phanlaceutical 
J.adul'lti."7, while caaea where the unpackaging is pouible, it is likely to 
eJ:tail llUbstantial advantages in terms of the coat of the project, the 
learning and absorp'"ion of tile technology, &nd the uee anJ development of 
l~ resource&. 

In any cue, the purchaser ahol:ld carefully ass•• the advantages and 
disadvantages of turn-kay arrangements as coapared to other contractual form, 
taking into acco1D1t the conditions prevailing in its country and the 
Frioritiee and objectives sought for. 
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1. Recitals 

The iaclusion of recitals or a preamble in transfer of technology 
agreements bas become a quite common practice even in cases where the 
applicable lnw does not confer such statements o~ a particular juridi~-al 
effect. 

• 

Recitals usually contain references to the business background of the 
parties, their desire in connection with the agreement and a statement as to 
the source of lm~how to be used. In case of divergencv between the recitals 
and the substantive ~rovi~ions of the contract, the latte~ prevails. 

!llustrative clauses !/ 

1. Recitals 

This Contract, 11ade and entered into this day of ••••••••••••••••••• by 
and between: ••••••••••••••••••••••••.• a corporation organized and existing 
under the laws of ••••••••••••••••••••••• having its head office at 
••••••••••••••••.••••••• (hereinafter referred to as "the Contractor"), and 
.......................................... , . . . . . a corporation organized and 
existing under the laws of •••••••••••••••••••.•••• having its hea~ office at 
•••••••••••••••.•••••••••••••• (hereinafter referred to as "this Purchaser"). 

WITNESSETH 

1. Whereas the Contractor has experience in the construction of plants for 
the f onaulation of phanlaceutical f ol'llB. 

2. Whereas the Purchase:- desires to establish a Plant for the production 
of pharmaceutical for1111, including ••••••••••••••••••••• (the Products) 
in . . . . . . . . . . . . . . . . . . . . . (country) 

NOW, TlmliRFORB, the parties hereto agree as follows: 

For purposes of clarity and avoidftnce of repetition, the agreement may 
contain provisiona defining soae of the main terms and expressions employed in 
various clauses, such as "Purchatler", "Contractor", "Contract", "Plant", 
"Products", "Civil works", and others. 

!/ See page 5, para. !!/ 
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The follcwin;.r e=-.-p:-essions will !lave in this agr~emen!: the meanin~ 
assi311ed in this article. 

1. "Purchaser" shall mean the party named as surh in this Contract or his 
successors or permitted assigns. 

..., .... 

4. 

"Contractor" shall mean the party named as such in this Contract or his 
successors or permitted assigns. 

''Contract•• shall mean this Contract (together with the Annexes·: entered 
into between the Purchaser and the Contractor for the execution ~f the 
work howsoever made, together with all of the documents to which 
reference has been made in the Contract documents, including such 
amendments and/or changes {pr-:>perly made from time to time by mutual 
agreement between the parties) to the documents constituting this 
Contract. 

"Civil Works" shall mean all the buildings, roads, foundations, 
structures, and any other work requiring civil and public health 
c.:!l~i!1eeri.ng. 

5. "Effective Date of the Contract" shall mean the date on which the 
Contract comes into force in accordance with Article 18. 

(). ··::,1uip1i1ent" shall mean the equipment, machinery, instruments, 
commissioning equipment and spares, and other major items required for 
incorporation in the Plant as specified in Annex ••.••.••••.• and/or 
respect of which the Contractor has provided procurement services. 

7. "Plant" shall mean a plant for the production of ••••••••••••••••• 
(pharmaceutical dosage forms), to be constructed at 
•••••.•••••••••••••• and/or in respect of whir.h the Contractor's 
services ~re provided. 

8. "Products" shall mean ••.••••••••.•..••.•• (pharmaceutical dosage 
f OI'Jil.<;, • 

:J. "V~ndor" shall mean the person or persons from whom the supply of any 
equipment is obtained by the Purchaser. 

10. "Raw Materials'' shall mean the m;iterials necessary for the production 
of the Products. 

11. ··s.~ te' ~;hall m.:>llii th.~ land upon which the Plant i.3 to be constr\;cted as 
specified in Annex ............ .. 

1:2. ''Battr.•ry limits" shall be defined to mean the overall limits which 
include the facilities embodying the Plant as detailed in Anne~ 

~1 See pat,e 5, para. !~/ 
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13. "Mechanical Completion" shall mean the time when the physical 
construction and erection of the Plant has been completed, and a first 
batch of the product has been successfully produced at the Plant. 

14. "Licensor" shall mean .•••••••••.....••••••.•. the party named as such 
in the licensing agreement entered into by the Cc.1tractor and the 
Li~-ensor on ••••.••••••••...•• 

15. "Sub-contractor" shall aean the person or firm to whoa any part of the 
work or services or the execution of any part of the Contract is 
subcontracted. 

16. "Project Manager" shall mean the persons appointed by ~he Purchaser and 
the Contractor with authority for the co-ordination and aonitoring of 
the wurk on behalf of the Purchaser and Contractor, respectively. 

17. "Valid" frOll the purpost..-s of article • . • • • ("Effective Date of 
Contract") shall aean the legal status of the Contract after its formal 
execution {si&lling). 

3. Qbject 

It is convenient to clearly state the specific object of the contract, 
and the overall scope it refers to. While the parties' obligations are 
established elsewhere in the agreement, a particular clause on ~his matter 11&y 
permit to specify some elements which are es~ential to the contractual 
relationship. Alilong such elements the f ollc!1ing are outstanding: 

a) The characteristics of the plant to be established. 
In the Purchaser's interest, it ia illportant to indicate that the 
plant should be state-of-the art technology ("llOdern"), reliable 
and cost efficient and that machines and equipaent are brand new. 

b) The provision of training. 
Aa stated above {see Introduction, p.2), the supply of training 
in operation and •inunance etc. •hot~ld be deeeed an essential 
part of the agreement, if an actual upgrading of local 
capabilities is sought for. 

c) Tille estiaate. 
Without prejudice to a aore detailed schedule (see Article 8, 
below), and given the illportance of ti.lie compliance for the 
succese ~t the project, it is advisable to indicate an eati11Bte 
ot the tille ref!':.6.red for Plant CQ11Pletion. 
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Illustrative clauses !/ 

3. Object 

3.1 The ohject of the Contract is to establish a modern, reliable and cost 
efficient Plant, suitable to the locaticr., for the production of the 
Products, togeth~r with the Off-Sites required for the purposes of the 
Contract. The scope of the Contract covers a lump-sua type of Contract. 
which includ~ the grant of license and knr~trhow, provision of hasic 
and detailed engineering, supply of all the Equipment and erection, 
c011m1issioning, Start-Up of Plant and demonstration of the ability of 
the Plant ~o continuously produce Products at a capacity of ••••••. 

3.2 The location of the Plant shall be at •••••••••••• 

3.3 The Contract includes the provision of both on-Site and off-Site 
training services and facilities for the Purchase~'s personnel for the 
purpose of enabling thea to operate and manage the Plant at optimum 
capacity and efficiency. 

3.4 The ti.me schedule required to be maintained to complete the Plant on 
time is estimated es follows and the Contra~tor and Purchaser shall 
take all the necessary steps to adhere to them. the periods referred ~o 
herein in respect of the time schedule(s) shall commence from the 
Effective Date of the Contract in each case. 

3.4.1 Know-how and basiG engineering dor.ument shall be made available to the 
Purchaser in the ••••••.••••• month. 

3.4.2 Complete load drawings of the Plant and specifications for Civil Works 
shall be made available ~y the •••••••• month. 

3.4.3 Construction of Equipment foundations and Plant buildings shall start 
in the••••••••• llODth. 

3.4.4 FOB delive!"Y of Equi~t shall cm.aence no later than in the .•••••• 
month and shall end no later than in the ••••••••• month. 

3.4.5 Erection of the Plant shall start no later than ir the .....•• month. 

3.4.6 The Plant shall be mechanically complete in the •.•••.•. month, and 
shall be Started-Up ii.I the ••••••••• 

3.4. 7 Training of the Purchaser's personnel outside the PJ.ant shall be 
completed by the •••.••••• month. 

3.4.8 The Plant shall be in CoDU11ercial Production by the ..•...••. month. 

!/ See page 5; para. ~!/ 
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4. Division of work and r~ns~bilities 

The &cope of a turn-key egreement, and the consequent distribution of 
respcnsibilities among the various parties involved, may follm; a wide variety 
of patterns, according, int~.r ali~, to the Pwchaser's expe!'ience and the 
design and engineering capabilities locally available. 

Ira countries having little experience in the field, the Contractor will 
nonllllly take the full responsibility for detailed engineering, procurement, 
erection and eo1111issioning. In such cases, the Purchaser would normally 
appoint consultants to aonitor the project i.Jlplementation. Th!.s docuaent, and 
particularly the illustrathe clauses contained therein, has been prepared 
taking this type of situation into account. ~he Purchaser's responsibilities 
are assumed to be llllited to the obtention and develo~nt of the site and the 
design and cont nict.i.on of civil works. 

The Purchaser should, when negotiating this type of &greeJEDt, have a 
full appreciation of its own capability to undertake different functions and 
11Sn&ge the project, and evaluate the coet implication~ emerging from the 
attribution of additional tasks to the Contractor. 

It is of crucial :importance for the efficient implementation of the 
project that the responsibilities of both parties be clearly assigned in the 
Contract. This will avoid delays and complicated disputes. There might be 
cases where during the execution of the Contract, it becomes necessary to 
undertake a work which has not been specifically p1:-ovided for therein. A 
provision may ~e included to cover this hypothesis, stipulating that such a 
work would be incorporated in the Contract against payment, if appropriate, in 
accordance with the provisions relating to reauneration. 

As provided for in this dOCU11eDt, Contractor's responsibilities include 
th~ grant of licenses and know-how, the provision of basic and detailed 
engineering, the procurement of equipment and the erection, ce>1111issioning, 
start up and test runs of the Plant. 

The Purchaser is limited to si'te obteation, Civil works and engineering. 

In ~ccordance with the temrs and conditions provided for in this 
Contract, the division of work ~nd responsibilities shall be as follows: 

4.1 The Purchaser shall be responsible, with the assistance and/or 
verification by the Contractor, whenever required, for: 

4.1.1 Establishment of the design basis of the Plant. 

!/ See page 5, para. !!/ 
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4.1.2 Obtaining and developing the Site for the Plant, and testing its soil 
characteristics. 

4.1.3 Construction of roads within Battery Limits end obtaining conmrunication 
facilities. 

4.1.4 Design and construction of the Civil Works, including civil engineering. 

4_ 1.5 Supplying all mr.terials and inp\lts, including outside purchased 
utilities, necessary for the Start-Up of the Plant. 

4.2 The Contractor shall be responsible for: 

4.2.1 Supply of know-how and basic engineering, including but not limited to: 

Process flow diagram 
Material and energy balances 
Equipment data and specifications 
Piping and instrument di&grBllS and specifications 
Utility requirements and distribution including the steam systea 
network 
Plant layout 
Electric distribution 
Effluent and emission specifications 
Operation manuals 
Maintenance manuals 

4.2.2 The detailed engineering for the Plant. 

4.2.3 Bstablishllent of the list of.Equipment. 

4.2.4 Procurement of all Equipment for the Plant. 

4.2.4 Inspection of Equipment auring fabrication, on completion, and after 
packing, and providing certificates of inspection. 

4.2.5 Transport of the Equipment from point of dispatch FOB as the case may 
be to Site, including loading and unloading at harbours and customs 
clearance and other formalities, if any. 

4.2.6 Receipt, inspection, storage and security of Equipment at Site. 

4.2.7 Providing all erection equipment and materials. 

4.2.8 Erecting all Equipment. 

4.2.9 Testing all erected Equipment individually, by sections and as a 
complete Plant, and carrying out all pre-c011111isaioning procedures. 

!/ See page 5, para. !!/ 
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In order to avcid unnecessary burdens and disputes, it is good 
practice to require the Contractor to specify which specific 
piece of infol'lllltion is to be deemed confidential. 

The obligation of confidentiality should not prevent the Lic~ee 
fr-cm disclosing infol'lllltion as far as necessG&. y for 
sW>contracting, p~t or ot":er legitillate purposes. In this 
OJSe, a Wl"itten undertaking by subcontractors and other third 
parties against disclosure my be advisable. 

9) Warranties. The Coc':ract ahould nor:'IP.llly indicate the 
Contractor's entitlement to grant the respective license and 
contain the Contractor's representation that, on the date of the 
signing of the agree.mt, there is no lwtation, including any 
pending official procedure or litigation, which adversely 
concerns the existence or validity of licensed rights. 

On the other side, when using licensed patents, the Purchaser may 
be subject to third parties• clai.Jms based on infringement of 
th~ parties' rights. The contract should contemplate the 
procedure to be followed, the responsibilities for the 
Purcbaser'.t defense and for any dallages ->r SWIS that may become 
payable, as well as the readjustments necessary to cope with the 
obligations or restrictions emerging fr<>11 such ~lai11S if admitted 
by the eo91petent authority. 

The drafting of clauses on this topic admit a number of 
variations, according to the distribution of charges and 
liabilities 8llODg the parties. One of the possible solutions may 
be conceived along tLe following lines. The defense of the 
licensed patents should be borne by the Contractor, without 
p;oejudice to the co-operation <>f the Purchaser. The former should 
also bear any indemnity or other sums payable by reasons of the 
infringement, and any costs required for procuring the Purchaser, 
if necessary, a third parties' license to continue in the use of 
the technology or to intt'oduc.-e the technical changes required for 
avoiding the infringement. These changes .. Y not, however, illpair 
the application of the technology, and particularly, they should 
not relieve the Contractor fr°" compliance with stipulated 
guarantees. 

A different situation arises out when patents are infringed by a 
third party, to the detriment of the use of the protected 
invention by the Purchaser. In thi• case, the parties should 
inform each other on the infringement, and the Contractor should 
usuae the defense. In cue of oaission by the Contr·actor, the 
Purchaser aay be authorized to undertake the required action and 
receive any am l'ayable by infringer•, if any. 
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d) Engineering of the Plant 

In turn-key agreements, an essential obligation at the Contractor's 
charge is the engineering of the plant. It should be carried out, in 
principle, in accordance with standards and codes agreed upon with the 
Purchaser and with good engir.eering practices. 

The Contractor is also bound to take the relevant safety rules 
prevailing in Contractor country into account. 

If - as assuaed in this document - civil works and engineering remain a 
Purchaser's responsibility, it is, however, illportant to ensure that 
the Contractor, in due ti.Jl!e, check the detailed design and material 
specifications. This procedure will help to avoid complications, delays 
and costs, and will involve the Contractor's responsibility in case any 
design defects are fowid later on. 

e) Technical doc1.111eDtation 

A significant part of Contractor's obligations materialize themselves 
by the delivery of technical documentation to the Purchaser. It 
generally includes: 

i) data for civil engineering and erection; 
ii) manuals for the operation and maintenance of the plant. 

The contract should provide for the language in which the documentation 
is to be released as well as the terms therefor. 

f) Procurement 

In the situation presented here, the Contractor directly supplies the 
complete equipment for the plant and is also responsible for inspection 
during J1&Dufacture and at site, as well as for the transportation, 
receipt and storage thereof. 

g) Erection, commissioning and start-up 

The Contractor also assumes responsibility for erection of the Plant. 
For this purpose, it is bound to provide necessary personn~l and 
equipment. 

h) Tra!!!!!!g 

Training is an essential component of transfer of technology contracts, 
if an actual upgrading of the recipient's capabilities are sought for. 
This also applies to turn-key arrangements, whereunder it is advisable 
to provide for the type and content of the training to be delivered, as 
well as the qualifications of trainers and trainees. Training should 
ensure that the Purchaser's personnel will be able to smoothly operate 
and maintain the plant in peak condition with safety. 
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Illustrative clauses !/ 

5. Obligations of the Contractor 

5.1 Suitabilitv of Site and design basis 

5.1.1 The Purchaser shall provide the Contractor with information pertaining 
to the suitability of the Site, the applicnbl~ laws, rules and 
regulations in force in (Purchaser's country) that are available to the 
Purchaser and pertinent for the execution of the Contract. The 
Contractor shall review all such information, and obtain such other 
information as he may consider necessary to carry out his work under 
the Contract, including those bearing on transportation, disposal, 
handling and storage of Equipment, availability of water and power for 
construction purposes, approach roads, physical condition of Site, 
uncertainty of weather and ground conditions. It shall be the 
responsbility of the Contractor in any event to obtain all information 
required for hi.a to carry out his obligations under the Contract. 

5.1.2 The Contractor shall review the design basis for the Plant as contained 
in Annex • If the review by the Contractor shows differences in the 
design basis, the Purchaser and Contractor shall meet to discuss 
changes in the Contract specifications and the resultant changes in the 
Contractor's obligations or price, if any. These changes will be 
embodied in a change order pursuant to Article ••.•.•. 

5.2 Patents and know-how 

5.2.1 The Contractor shall provide the Purchaser the latest collaercially 
proven know-how and basic engineering available to and obtained in his 
country frOll the Licensor and shall design the Plant in conformity with 
the ~asic engineering and design criteria of the Licensor. 

5.2.2 The Contractor grants to the Purchaser irrevocable, non-exclusive, 
non-transferable, fully paid-up license for use in the operation of all 
the processes during the lif etae of the Plant. 

5.2.3 The Contractor shall ensure that the Licensor shall make available to 
the Purchaser through the Contractor all data received by the 
Contractor from the Licensor relating to the Contract. 

The Contractor shall also make available to the Purchaser all basic 
process documentation and all drawings prepared by the Contractor as 
well as copies of documents mentioned in Article 

5.2.4 In cases where the Contractor is unable or unwilling to make available 
to the Purchaser the necessary know-how And related int'onnation, thP. 
Purchaser shall be free to approach the Liceasor dirctly aftergiving a 
notice in writing to the Contractor. The Purchaser shall also have the 
right to establish direct contractual arrangements with the Licensor in 
case of cancellation or termination of this Contract. 

!/ See page 5, para. !!/ 
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5.2.5 The Contractor shall ensure through specific arrangements that the 
Licensor make availAble the following to the Purchaser for years 
froa the Effective Date of the Contract: 

a) Free of charge, developments and improvements in operating 
techniques, ~reventive maintenance and safety measures and 
pollution control applicable to the Piant and other relevant 
technical data and information which is aade available free of 
cost hy the Licensor to other licensees within the same period. 
The P.~rchaser will also llake available .o the Licensor and 
Contr~=tor any improvements in operating techniques whicl the 
Purchaser sball have made in the saae period. 

b) On payment. at a reasonable cost, and on agreed teI'llS, rights to 
use new processes developed or acquired by the Contractor 
including patented processes which could result in significant 
illprovements in the capacity, reliability and efficiency of the 
Pl1111t or quality of the Products. 

5.2.6 The Contractor shall not use or divulge any technical data or 
Confidential Information and drawings or technical documents given by 
the Purchaser or bis representatives to the Contractor except for the 
purposes strictly connected with the Contract. 

5.2.7 The Contractor warrants that: 

a) It has the right to grant sublicer.ses for the production and sale 
of the Products in (cowitry); 

b) To the actual extent known to him there is no liaitation, 
including any pending official procedure or litigation, which 
adversely affects the existence or validity of the Licensor's 
Patents; 

c) It is not aware of third parties' patent rights which would be 
infringed by the use of the aforesaid patents or the technical 
infonaation to be transferred as specified in the Contract. 

5.2.8 The Purchaser will promptly advise the Contractor in writing of any 
notice, claim or suit for infringement of any patent against the 
Purchaser which is based upon the use, in accordance with this 
Contract, of any Patent licensed or of the technical information 
received from the Licensor. The Contractor shall, upon receipt of such 
notice undertake at its own expense the d~ fense of any such suit or 
action. The Contractor shall have charge and direction of the defense 
of any such suit or action and the Purchaser shall have the ri1,ht to be 
represen~ed therein by advisory counsel of its own selection .1~ its own 
expense. The Purchaser will cooperate to the extent possible in the 
defense of any such suit or action and furnish evidence in its control. 
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5.2.9 The Contractor shall indemnify and hold harmless the Purcnaser from any 
sUllS ?ay.able by reason of infringement, and shall reimburse in full to 
the Purchaser any royalties, license fees or damages paid to a third 
party as a result of a final ruling of a competent court. In any event, 
the Contractor's total liability under this clause ~ill be subject to 
clause -13.2 of this contract, includin~ ~11 :;;;sts :Jf defrnc·~ both le~:il 
and engineering. 

5.2.10 In the event of any notice or clai.Jll of infringement as referred to 
above, the Contractor shall have the right to eliminate the alleged or 
adjudicated infringement by, at the Contractor's own expense (a) 
procuring for the Purchaser an appropriate license or (b) making such 
changes in the technology as necessary to avoid such infringement, 
provided, however, that such changes do not prevent the Contractor from 
meeting the Performance Guarantees as stipulated in the Contract. 

5.2. ll Jf the infringe.ent has been adjudicated by a final ruling of a 
competent court which prevents or substantially liaits the Purchaser's 
use of the technology subject aatter of the infringement, he will have 
the right to terminate this Contract. 

5.2.12 The parties shall promptly inform each other on any infringement of 
patents listed above which beccme known to thP.111. The Contractor shall 
undertake at its <.lWtl expense the pertinent proceedings against 
infringers, and will enjoy the benefits of any sum payable by the 
infringer in respect of royalties, license fees or damages. In the 
event that the Contractor fails to undertake the proceedings as 
stipulated, the Purchaser will be entitled to take all appropriate 
legal action against infrin~ers on the basis cf powers or 
authorizations provided by the Lic~nsor and the Contractor. In this 
case any sum payable by infringers shall correspond to the Purchaser. 

5.2.13 The Contractor shall ensure delivery to the Purchaser of copies of all 
the Jmow-h<N, basic engineering and licensing docuaents received by hlli 
f rOll the Licensor, within • • • days of receipt of such documents. The 
Contractor shall, in any case, ensure that all basic know-bow docuaents 
required by him for carrying out his engineering functions, shall be 
available to him within the ••• months of the Effective Date of the 
Contract, and copies are sent to the Purchaser by the month 3fter 
Effective Date. 

5.3 Engineering of the P!~! 

5.3.l The Contractor shall carry out the engineering of the Plant in 
<accordance with thf! standards nncl r.o<les laid dow11 in Annex 
including mandatory natJ.onal standard:i. Wh1?1·e specialized design 
criteria are being used, the Purr.haser shall be a<lvised cf 3uch 
specialized design codes. The Contractor shall also take into account 
all safety rules.regulations normal to industry-practice, and safety 
regulations pr~scribed in (the Purchaser's country), as stated 
in 
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5.3.2 The Contractor shall execute the work in accordance with good 
enainee:-ing practice and the specific::ations and basic design as 
stipulated in the Contract. 

5.3.3 The Contractor shall check the detailed de!!ign and material 
specifications for Civil Works subaitted by the Purchaser for the 
Contractor's review, for compliance with the specifications and 
drawings supplied by the Contractor. 

5.4 Technical documentation 

5.4.1 The Contractor shall supply ~he Purchaser all Technical DOCU11eDtation 
under the tena and "litb.in the ti.ae period as laid down in Annex 

All the d0cUJ1eDtation shall be in (language) and shall be supplied not 
later than the ti.lie indicated. agaimt each item in said Annex. Delays 
by tile Contractor to fulfil this obligs.tion will be governed by Article 
10.14. 

5.4.2 The Contractor shall supply the Purchaser all necessary data to 
undertake the Purchaser•s responsbilities for civil engineering 
within from the Effective Date of the Contract. 

5.4.3 The Contractor shall supply to the Purchaser the complete manuals for 
the oper,tion and 11aintenance of the Plant, as specified in Annex 
All manuals shall be supplied to the Purchaser at least 110nths 
before Mechanical Completion of the Plant, and the Operating and 
Manufacturing Manual, the Maintenance Manual and the Laborato!"Y Manual 
shall be supplied ( ) before Mechanical Completion in order to train 
the necessary operating and 11&intenance personnel at Site. 

5.5 Supply of eguip!lellt 

5.5.1 The Contractor sh&ll supply the complete Equipment required for the 
Plant, in accordance with the Hem and technical specifir,ations laid 
down in Annex • The Equipment shall be "brand new" and of such 
quality so as to be able to meet the contractu&l obligations of the 
Contractor, particularly as to those relating to guarantees and 
warranties. 

5.5.2 The Contractor shall purchase in the Pu~chaser~s country all Equipment 
which is available there, provided that its use will not adversely 
affect the criteria expressed in the specified in this Contract. 

5.5.3 The Contractor shall be responsible for all dispatches of Equipment and 
Materials to the Site, and shall use the safest and most expeditious 
means of transport available to comply with the time schedules for 
Mechanical Completion of the Plant. 
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5.5.4 The Contractor shall be obliged to arrange for and have ready adequate 
warehouse facilities at the Site to receive packages. In the event that 
per11811ent facilities are not ready or available the Contractor shall 
provide ad<""qU&te temporary facilities at his cost in good time at the 
Site. The Contractor shall expeditiously check ail goods and supplies 
for shortage or damage and shall obtain iDDDediate replac~ts, or 
shall undertake necessary repairs. 

5.5.5 The Contractor shall be responsible for the inspection, testing and 
certification of all Equipment dllring 118Duf acture and prior to dispatch. 

5.5.6 The Contractor shall be responsible for the transportation of the 
Bquipaent froa t~e port of dispatch FOB to the receipt CIF entry port 
in the Purchaser's country and onward dispatch to the Site. The 
Contractor shall be responsible for clearance of Equi~t and 
Materials at the port of entry. The Purchaser will provide an 
necessary i.llport peraits or authorizations required for this purpose, 
and shall be responsible for the payment of custOJIS duties at port of 
entry. 

5.6 Erection 

5.6.1 The Contractor shall be responsible for the erection of all the 
Equipment within the Battery Limits as specified in Annex 

5.6.2 The authorized representatives of the Purchase~ and the Contractor 
shall mutually agree on a procedure for testing_lchecking that any 
part(s) or the whole of the Plant of the Works have been prope:ly 
erected, constructed, tested and/~r completed before at least 
months prior to the Mechanical Coapletion of the part to b~ tested or 
the cOllplete mechanical testing of the l'lant 8!i the case may be. 

5.6.3 The Contractor shall infona the Purchaser that the Flent i£ proposed to 
be Started-Up at least aontbs prior to the estimated time for 
Mechanical Completion of the Plant. l'he Purchaser shall accordingly 
arrange to supply the necessary feedstock aaterials etc. as obligated 
by t:be contract and shali also supply all labour and personnel for the 
operation of the Plant. The Plant shall thereafter be Started-Up and 
operated under the direct supervision of the Contractnr until Guarantee 
Tests are satisfactorily completed. 

5.6.4 The Contractor shall provide an adequate number of personnel for the 
construction, erection and r,e~hanical testing, commissioning Start-Up 
and Initial Operation of the Plant, as to meet the specified time 
schedules. The Contractor sh&ll provide the necessary superviscry 
personnel anJ shall ensure that ~11 such pe,sonnel reach th~ Site in 
timP. so as to meet the requfrP.ments of the time schedules contained in 
flrticle 8. 

.. 



- 23 -

5.7 Training 

5.7.l The Contractor shall provide training to the Purchaser's personnel in 
accordance wita Annex • The Contractor shall ensure that the 
training (to be arran~ed and supervised by the Contractor both at Site 
and other plants outside the country of the Purchaser' will enable the 
Purchaser's personnel to undertake under the Contractor~s supervision 
the COllmlissiooing, start-up and initial operation of the Plant, and 
that it is adequate for the S1100th operation and mainte:1ance of the 
Plant in peak condition. The Purchaser will ensure that ':he personnel 
sent f ~r training meet the edu~ational standards laid down in said 
An.:lex 

5.7.2 The Purchaser and the Contractor shall agree at the first coordination 
meeting contemplated under Article the time, place and details to 
be established for the training of the Purchaser's personnel and.final 
details for training shall be forwarded to the Purchaser within 
months following the Effective Date of the Contract. The Contractor 
shall CCJ11Petently train the Purchaser's penonnel for t:ie purposes and 
on the basis referred to herein f :>r the periods and at the plants 
conteaplated in Annex , using the processes of the Licensors. 

5.7.3 Travel a~d liviog expenses for the Purchaser's per;onnel shall be borne 
by the Purchaser. 

6. Qbl!g~1jon~ of the Purchaser 

In additio~ to obligations relating to payments, the Purchaser is bound 
to undertake ~ nllllber of tasks, duly coordinated with or under the supervision 
of the Contractor. In the case considered here they include: 

a) Preparation of the design basis of the plant. Though this is a 
Purchaser's responsibility, often purchasers in developing 
countries lack the necessary experience so as to adequately 
collect and transait all the information required by the 
Contractor. It is then advisable to iapose on the latter the 
obligation to review whatever he receives froa the Purchaser, and 
to obtain any other additional data he considers necessary to 
carry out the work, including form the Licensor. 

b} Obtentio~~_4eveloP!!!en1_Qf_the site. This obligation includes 
the carrying out of soil tests, the results of which should be 
carefully evaluated by the Contractor. 

c) ~~sign_~~-£Qn~!rY£!i2n_Qf_£iYil_~Qr~!· As stated before, it is 
usual in turn-key agreements to leave this responsibility ir. the 
Purchaser's hancb, without prejudice to the overall obligation of 
the C~ntractor to ensure the proper execution of works (sec 5.d 
above). 
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d) ~r of feedstocks, outside utilities, etc. Under the ter11S and 
specifications CCJllllUDicated by the Contractor, the Purchaser 
should provide feedstocks, utilities, chemicals and other 
materials far testing and the initial operation am.: aaintenance 
of the plant. 

~> Peraits and access to the plant. The Purchaser should al~v ensure 
the obtenticn of all permits necessary for the Contract's 
execution, including the access of Contractor's personnel to the 
Plant. 

In order to undertake or supervise soae of the$e tasks, or to c-.heck the 
work of the Contractor, the Purchaser may wio;h to appoint technical 
consultants. In this case, the Contractor should cooperate with them in ordtr 
to facilitate their tasks, but could object their designation if they are 
direct competitors of the Contractor. 

In llBllY developing countries, the legislation provides for preferential 
treatment in favour of national consultancy firms, either acting alone or in 
association wi~b foreign firms. 

6. Obligation of the Purchaser 

In accordance with article 4 the Pu~~haser shall carry out the 
c;hli(!;.itions defin~d therein <ind :1s elsei·:n.-::rc expressed in the Ccntract. 

6.1 The Purchaser shall supply to the Contractor the information and data 
required as a basis of design and design criteria. ThP. Contractor shall 
exaaine the information and data so specified, anr.1 shall expeditiously 
advise the Purchaser on their adequacy and relevance. 

6.2 Whenever any approval is required froa the Purchaser under the 
provisions of this C~ntract, such approval or reasons for withholding 
it shall be conveyed to the Contractor within days of receipt, 
unless otherwise provided in this Contract. If no reply is received 
fro• the Purchaser within the period specified, such items submitted 
for approval shall be deesDed to be approved. 

6.3 The Purchaser shall acquire and •d~e available for development 
within months fro• the Effective Date ~r the Contract the Site for 
construction of the work free of all encwabrance~, including the 
necessary rights-of-way. The Purchaser shall a~rwige for storage of 
lquipment. 

!/ See page 5, para. !!/ 
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6.4 TLe Purchaser shall be responsibl~ for c3rrvir:11" m.!t so:! h=-s:s. r;-_.:. 
Contractor sh.:111, ho,...ever, indic~te the poi::its at ~.-!1:.c::i !:.,,a·::: l.::::.d3 '.ln: 
to be e:.:pected. and shall also supe!"Vi5e sui:-h w:'.lrk rel=itin~ to loar; 
tests, evaluate the resul":s ~md shall conv~v his .-ons•:-nt ::is tn th·:> 

adeqcacy of the load bearin;t and 3.--.i.:.. tt?s<:s. i~:_,:..-,~··(·:·. :.:: :.:~;;- "''·e:-;': ·~i' 

the Co.1tractor's J.:.sairet:-mcnt ..• ~:. ~:.<: ~-_-.;;;:;~~.;; -....:· _,,;.:._ .. : .. -": ... 
Purchaser and Contractor shall deten:ii:te the fut-:.ire cours":' of 

. ..... '• ..... 
act::_(;::. 

6.5 The Purchaser shaJl be responsible for the des1gn and co11structiun or" 
all Civ'l Works. For this purpose, the Contract0r srall ensur~ th~ 
timely supply of Technical Doi:-umentation relotin~ to th~ des1gn o: the 
Civil Works i' accordance with Annex 

6.6 The P-.ircha"'.er shall obtain and make availabl'"' ~o t!-:e ::,--:~;::-:::.-·:.: :-:· ~ll 
necessary perm•ts, approvals or licens~s required from local 
authorities a~ may be necessary for t~e timely execution of th~ 
Contract inclusiv~ of import licenses, visas for Contractor's 
personnel, entry permits etc •• 

6.7 The Purchaser sh~ll provide feedstocks, outside utilities, chemica!s 
and other m&terials required for the Start-[p, oper~tion ~nd 
maintenance of the Plant, and th.e Contra.ct0:· s::.::.~l ::i.:- :~::ilit:.:.:-:i •_.) 
at~vise the !'urcl!:J.Se~ t!:.0reo~. 

6.8 The Contractor and any pP.rson authoriz.:!d i:.y hi;j} sl;-:ill ::it .::tll reasonabl~ 
times have access to the Plant. The Pt!:.·c~:~!s~r s:-~3! l ;-,;;·:",:,rct ever; .... 
facility and assistance for .-:>btai.ni::~': t::•: !·: :•'.·,t of ;l::'C~.;;;; to su.-'.: 
information or persons within ::-.s :·rm::-:-:-' _: i.'> t .. '"'.!I.!.:·,~ '. iri :·:J:-.:v:•(·~ :'·n 
with this Contract. 

6.9 

6.10 

6.11 

The Contractor and his authorized personnel shall have free access to 
the Site, storage yards, fabrication shops, facilities for the supply 
of utilities and laboratories, which are set up or intended for use for 
establishing the Plant. The Purchaser shall provide necessary 
assistance in obtaining permission from his Govenl:llent, if required. 

Where, in the opinion of the Purchaser, it is necessary that technical 
consultants. provided that such tecr.nical consultants ar~ not C.i.rect 
competitors of the Contract;)r, ~~ .31::~:- ~~. (.;;:-.:.::; ~i:.: ~;;~·:; .,: :.:;. 
Contractor, the Conti·actor shall co-i;:-..,n1te ~ith ~b:'::t in ~!>~ rar:· 0:~:;1! 

out of their duties and ob ilr.at.1ons. 

infonnMinn, know-how, data ar:rl ~-~•-:in;_:s c;·.:::~!·.·-~: ;:-. ...: s;:-·=-~:.:i·:::l~·· 
indicated ;lS "co:ifid~;itial'', b'.; ';h.: C'.:,;·,tt·: ... c~.:..r ::.::•· .. -:r.;:;~t·cr .·::!'.':::: . .-: 
as "Cnnfidenti-31 Inr"0r:r:·:ic i~··:: ... 
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The Purchaser shall not without the prior approval of the Contractor 
disclose such Confidential Information to a third party, other than 
when required by law, or for subcontracting and provided further tha~ 
the Purchaser shall request the third party to treat such infoncation 
as confidential. This article shall net ap?lY to such Cm1fidenti:::.l 
Information: 

a) which is or becomes a party of the public domain without fault of 
the Purchaser, 

b) which is already k-.1ow11 to the Purchaser prior to disclosure by 
the Contractor. 

It is advisable to state in the Contract d~tailed provisions 
establishing the means to be used for ensuring the co-ordination between the 
parties. Such means may include: 

Eftch party may appoint a '1pro_ject mana~~r'' who would act on be:~alf G~~ 

the srune in order to monitor and co-ordinate the works. 

T!1e parties shr..,uld n:eet, th!"'ot:~n t!:eir rcs~ectit:~~ ~·r~.i::"ct x~~:--~~--~:--~ 1::: 

other authorized representatives, as many times as Q.;!~med necessary :·Qr r::i.,_.. 
execution of the project. The Contract should establish, in this regard, a 
schedule as ~ell as the possibility of calling extraordinary meetings for that 
purpose, and the procedures to be followed as regards the agreements reached 
during disct:Ssions. 

It may be useful to establish in the Contract a first mP.eting 
("kick-off" meeting) shortly after the Contract becomes in force, in order to 
discuss the preliJLinary and most immediate matters (such a.<> location of the 
Plant and off-sites, list of Vendors, design criteria}. Auother "design 
conference" mav be held a few months later: aspects such as detail eti i ?1--Plar: -
lay out, complete schedule and other issues may he dealt with in such n 
meeting. 

Further meetings at the site may be useful to consiri.:-r r·.:1r.t in:\•.:•:r· ~,~-;; 
that may emerge during the project implementation, tv "ompute ar;d ad.ju~~, 
wherever necesJll ry, payments due to the Contractor. and tr, revise ev~ntu~1l!\· 
expand or the scope of the work agreed upo:i. !n foe~, .:a.: h· in!3rit"<:-+- F·!'l ::·, ~ 

weekiy co-rJrdination meP.tings c.mon;{ th~~ r':C•t·!'.'sF>ntativF.·s •)f ;:r,:: :·;:·· ; ..... ;. ~-. 

Contractor anr.! Sub-contractors is often ~ r(lut ine. to r-:~vi?.W t n.- nrnr:r~~~~ •)i 

work and for soh·in~ and settling various tecf:ni..:al anct cc-ordin~1t ~·)n r:t·n:.•: ::~ .. 
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c) Contractor's office at the site 

In order tc ensure a fluid communication between the parties and the 
proper performance of the Contractor's obligations, the Purchaser should 
provide appropriate facilities, in order for the Contractor to establish an 
office ~t the site. 

d) Access by_the Purchaser to the Contractor's work 

The Purchaser may require access to the Contractor's work for two 
different reasons: 

(i) to monitor the work being done, and to establish its adequacy in 
view of the terms and conditions agreed upon. For this purpose, 
the Contractor should pel'llit the revie - by Purchaser's personnel 
- of work completed. 

(ii) to strengthen the technical capabilities of Purchaser's 
personnel, by allowing them to be present dllring the preparation 
of the detailed engineering of the plant. This is an ilnportant 
eleaent for fostering the development of local skills in the 
field. 

In both cases referred to in the preceding paragraph, the parties 
should agree on the nwnber of engineers and other conditions related to the 
Purchaser's access to the Contractor's work. The costs of travel and 
sulsistence will normally be at the Purchaser's charge. The access by the 
latter should be reasonable in scope and time, so as to avoid unnecessary or 
detrimental interference with the Contractor's work. 

e) Appointment of a consultant engin!~ 

Finally, the Purchaser should be recognized the right (which he may 
exercise o~ not) to appoint as his representative, a consulting engineer (or 
design office). Such an appointment would not alter the relations between the 
Purchaser, the Contractor and other p·.u-ticipants in the Project, but would 
h~lp the Purchaser to organize and supervise the work. Complex problems of 
responsibility may, however, arise out between the Purchaser and the 
consulting engineer, in case defects or omissione are identified in the 
Plant.!/ 

!/ According with the FIDIC International General Rules for Agreement 
Between Client and Consulting Enf,ineer and other conditions suggested 
by national associations of consulting engineers, the consulting 
e:igineer would only be responsible for t.he consequences of their proven 
mistakes and up to the amount of their fee ~r an amount reasonably 
proportionate to it. See also United Nations, Manual on the use of 
consultants in developing countries, IBM sales no. 72-II-B-10. 
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Illustrative clauses !/ 

7. Coordination of work 

7.1 The Purchaser and the Contractor each shall appoint a Project Manager, 
who shall co-ordinate and monitor the work under this Contract on 
behalf of the Purchaser and Contractor, respectively, within the scope 
of the authority entrusted to each of them. 

7.2 The Purchaser and the Contractor through their designated 
representatives will meet periodica~ly according to a pre-determined 
schedule and when necessary to exaaine the progress of work and 
mutually agree to expedite the work and resolve outstanding issues. 

7.3 All notices, instructions and decisions on meetings shall be given in 
~riting. Minutes of meeting action plans shall be recorded and 
circulated for confirmation and necessary action. Minutes of meetings 
between Contractor's and Purchaser's representatives held at Site, or 
in the offices of Purchaser or Contractor shall after recording and 
confirmation have the same effect as notices in writing. 

7.4 Whenever ::iny approva]s are required from the Purchaser under the 
provisions of this Contract, such approvals or reasons for withholding 
such approvals shall be conveyed to the Contractor within days of 
receipt, unless otherwise provided in this Contract. If no reply is 
received from the Purchaser within the period specified, such items 
submitted for approval shall be deemed to be approved. 

7.5 Within days from the Effective Date of the Contract a meeting shall 
be held in between the Contractor and the Purchaser to 
discuss al~ matters of cOJlllllon interest, including but not restricted to 
the finalization of co-ordination procedure, list of Vendors, and 
design criteria. The matters related to the con,ept of location of the 
Plant and Off-Sites within the Site shall be finalized at such a 
meeting. 

7.8 Within months from the Effective Date of the Contract, a meeting 
shall be held at the Purchaser's office at (town) between the 
Contractor and the Purchaser to discuss work completed up to that time. 
The detailed in-Plant layout, design sizes of the Off-Sites, time 
schadule, project cost and product cost optiD1.ization, and other items 
of common interest shall also be discussed. The Contractor shall take 
into account :i.n his design any changes suggested by the Purchaser, 
~hich arc acceptable technically to the Contractor; and the Contractor 
shall advise the Purchaser of any changes in the contrac.:t price and/or 
time schedule arising from such changes. 

!/ See page 5, para. !!/ 
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In some cases, in order to protect the remuneration against the 
consequences of inflationary processes, the Contractor may require the 
inclusion of an indexation clause, reflecting, for instance, the increases 
occurred in the re9Ulleration of its engineering personnel at the hoae office. 
In such a case, it is advisable to refer to official indexes, which are 
publicly available and are reliable for both parties. 

Illustrative clauses !/ 

9. Price and tenm of pay!!e!!t 

9.1 In full consideration for the pe~formance of the Contract, the 
Purchaser shall pay to the Contractor the following: 

9.1.l A fira price for the following items: 

a) granting of licensed and know-how 
b) supply of equip11ent 
c) erection of the Plant 
d) training of Purchaser's personnel 
e) erection of the plant and other services. 

9.2 The payments due to the Cont:actor in accordance with 9.1 shall be made 
as follows: 

9.2.l Licenses and know how: 

20% as advance payment 
40% at receipt by the Purchaser of dOCU11ents set forth in 
Article 4.3.1 
~ upon issuance of the Provisional Acceptance Certificate by 
the Purchaser 

9.2.2 Supply of equipment 

20% as an advance payment 
10% on the issue of purchase orders for all Equipment 
50% on the shipment of the Equipment 
lOi on the issue of the Provisional Acceptance Certificate 
10% on the issue of the Final Acceptance Certificate 

9.2.3 Erection of the Plant 

20% as advance payment 
lOi on the arrival of the Contractor's erection equipment of the 
site 
soi as progrE=Ssive payments in monthly instalments against actual 
progress of erection work on Site as reported in the Contractor's 
monthly progre$S report and certified by the Purchaser or his 
authorized representative 
l°' on issuance of a Mechanical Completion Certificate 
10% on issuance of the Provisional Acceptance Certificate by the 
Purchaser 

-------------------!/ See page 5, para. **I 
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9.2.4 Training: 

15~ upon ~t of the programme of training 
~ pro rat~ ~':""ry training as specified in Annex •.••. 
25~ on completion~-·. the overseas training of the Purchaser's 
personnel. \ .. 

'., , 

9.3 The advance payment shall b~ effected by direct remH·tance by the 
Purchaser to a bank designa·t by the Contractor 1 .P:,n provision by the 
Contractor of a bank guarant-_ 1 as stipulated i9 _Af.ticle 12. 

9.4 P&y11ents under 9.2 above shall_ 
divisible Letters of Credit 
specified bank i~ •••••..•••• ~ •• 
certificate issued by the PurCb 
oblifation bas been fulfilled. 

10. Performance .18r8Dtee and Ii 

e Jlade agains,(/i.rrevocable conf inted 
lished by ~~ Contractor at a 
(country),;4lpon presentation of a 
r stat" that the respective 

.· , 
•· _r 
r 

/· ... , 

anical functioning takes place 
· spected and initially tested, in 

h in the Contract. The tests 

The testing of the plant as to its-_. 
after the equipment is erected, installed, 
accordance with the general procedures/~·et 
are carried out in the presence of bo_th part · • representatives, and the 
results are ascertained and recorde<f..:.--

If the tests demonstrate a · rrect m ·cal functioning of the plant, 
a "mechanical completion certific' e" is nonna l issued (by both parties or 
by the Purchaser), and the Contr ·tor is often en itled to receive the 
payments linked to such suc~es 1 deaonstratio ( ee point 9 above). 

_1 I 
After successful mech cal and water tr~·· ls, the plant should be 

started up by feeding raw . rials, and operat <~o a period sufficient to 
obtain stabilization. Aft uch a period, the pe ce guarantee tests 
should be carried out. \ 

If the tests re~· defects in the plant or \OJDe part thereof, the 
Contractor would be b to undertake the rectific~tions, and to provide 
according to his ,·es ihilities - without addition41 p&yments by the 
Purchaser - all the, n ineering, drawings, equipment ~services as may be 
required for that ose. In the case the Contractor egl~cts to take such 
action in a reason e period, or is Wlable to elimina e th~ dafects, the 
Purchaser should uthorized to carry out the necess w~rk on the 
Contractor's ace \ \ 

\ \ 
\ \ 

After the orrections are made, a second dcmonstr•ion\would have to 
take place. Whe ever the tests are satisfactorily run, a ~.erfo~ance guarantee 
certificate is issued and the plant is provisionally accep~d- \. 

\ 
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9.2.4 Training: 

l~ upon agreement of the progr e of training 
~ pro rata during training as specified in Annex 
~ on completion of the overseas training of the Purchaser's 
personnel. 

9.3 The advance payment shall be effected by direct remittance by the 
Purchaser to a bank designated by the Contractor, upon provision by the 
Contractor of a bank guarantee, as stipulated in Article 12. 

9.4 Payments under 9.2 above shall be made against irrevocable confiraed. 
divisible Letters of Credit established by the Contractor at a 
specified bank in •.••••...••••• (country), upon presentation of a 
certificate issued by the Purchaser stating that the respective 
obligation has been fulfilled. 

9.5 In the event that the Contractor dellonstrates the Performance 
Guarantees stipulated in Article 10 during a period of less than 
110Dtbs after the Effective Date of the Contract, the Contractor shall 
be entitled to receive as a bonus ••••• ~of the fee stipulated in 9.2.3 
above. 

Payments under this Article shall be made within • • • • • 110Dtbs of 
Provisional Acceptance of the Plant provided no defects which are not 
remedied appear in the Plant during this period affecting its capacity, 
perforwmce or operation. 

10. Perforwmce cuarantee and liquidated da!ages 

The testing of the plant as to its lleChanical functioning takes place 
after the equipment is erected, installed, inspected and initially tested, in 
accordance with the general procedures set forth in the Contract. The tests 
are carried out in the presence of both parties' representatives, and the 
results are ascertained and recorded. 

If the tests de11e>nstrate a correct mechanical functioning of the plant, 
a "11eehanical eo11pletion certificate" is DOl'lllllly issued (by both parties or 
by the Purchaser), and the Contractor is often entitled to receive the 
payments linked to such successful deaonstration (see point 9 above). 

After successful mechanical and water trials, the plant should be 
started up by feeding raw .. terials, and operated for a period sufficient to 
obtain stabilization. After such a period, the performance guarantee tests 
should be carried out. 

If the tests reveal defects in the plant or some part thereof, the 
Contractor would be bound to undertake the rectific,~ions, and to provide 
according to hi• responsibilities - without additional payments by the 
Purchaser - all the engineering, drawings, equipment and services aa I.BY be 
required for that purpose. In the case the Contractor neglects to take such 
action in a rcuonable period, or is unable to eliminate the defect., the 
Purchaser should be authorized to carry out the necessary work on the 
Contractor'• account. 
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However, it is customary that the Contractor guarantees against design 
defects, for a period of 12 llOllths following the test run. Once that period 
bas elapsed, and all the Contractor's obligations have been fulfilled, the 
"final acceptance" of the plant takes place. 

Celays in the illplementation of the project necessarily entail higher 
costs for the Purchaser. It is reasonable$ hence, that he require from the 
Contractor proper securities as -to the tillely C011Pliance of the latter's 
obligations. 

One contractual wns for coercing the Contractor in this respect is 
the establishment of liquidated dimages per week c:.r other period of delay. 
Liquidated chmages -.y operate as a penalty or as a compensation for loss 
suffered, or as a CCllbination of both. They may be subject to an upper liait, 
or apply as long as the delay is not remedied. In case of abandonment of the 
work, the cancellation of the Contract would apply. 

Provisions as those referred to in the precedent paragraph -.y be 
stipulated for the case of delay in the compliance of the mjor Contractor's 
obligations, such as the delivery of the documentation on detailed 
engineering, and the undertaking of th3 ..,chanical C011Pletion of the plant. 

Liquidated daaages aey also apply, according to the parties' 
established responsibilities, in case the capacity of the plant - as 
determined by th,. iJerf onamce costs - is proven to be below the guaranteed 
capacity. In such a situation the aaow1t of the penalty 11ay be established in 
accordance with the extent of the deficiency found. 

Illustrative clauses !/ 

10. Perfoniance l(WU'!Dtee and liquidated~ 

10.1 As soon as the Plant or any part thereof is substantially complete, it 
shall be inspected by the Purchaser and Contractor before any tests are 
carried out. 

. 
10.2 When all the ite11S of Equipment in the Plant or part thereof are ready 

and have been erected, installed and initially tested pursuant to this 
Contract, the Contractor and Purchaser shall review the procedures and 
shall undertake the dellonstration of the Mechanical Co11Pletion of the 
Plant. 

!/ See page 5, para. !!/ 
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10.3 1-ediately after Mechanical Completion, the Plant shall be started up 
by feecling rw -terials by the Purchaser's personnel and shall be 
operated thereafter for a period of ••••••••••••••••••••• After this 
start-up period, the performance test nm will be carried out. 

10.4 !be operations and tests referred to above sball be carried out by the 
Purchaser's personnel under the dir-ctioo and supervision of the 
Contractor's personnel. 

10.5 !be perfo1wnce tests shall be undertaken in accordance with Annex 
••••. !be detailed procedures of execution of such tests will be 
mutually agreed upon before the o enc emnt thereof. Instrument 
tolerances will be as iiven by the supplier of equipment. 

10.6 During the tests the aatborized representatives of the parties will 
jointly ascertain and record the operating data and results. If the 
tests lll"e fully and •tiafactorily carried out, the Purchaser and the 
Contractor shall thereupon prepare a ProvisiOillll kceptance Certificate 
which shall be signed by both parties f ollowi.Dg a joint examination of 
the Plant. 

10.7 In the event that any defects are found during the tests mentioned 
above, for which the Contractor is responsible, the Contn1ctor shall. 
undertake all necessary measures which are necessary to remedy such 
defects. 

10.8 Tbe parties shall detel'lline a lli1ltually agreeable period to incorporate 
the changes required, and to repeat the tests. Such a period will not 
exceed fraa •••••••••••• 

10.9 If the Contractor refuses or neglects to take the necessary Jle8Stll"es to 
euure the eliaination of the defects within a reasonable tiae, or does 
not observe the tera stipulated iD the precedent sub-article, or is 
unable to eliainate such defects, the Purchaser •Y take such remedial 
steps aa are neceuary to carry out or complete the required 
rectifications, llOdificationa or replace11e1Jt of equipment. The cost of 
such remedial steps taken by the Purchaser shall be to the C~ntractor's 
account and could be deducted froa any pay11enc due to the Contractor. 
In the case contemplated in this Article, the Purchaser shall also have 
the right to ter11inate the Contract. 

10.10 The Contractor or the Purchaser, aa the case •Y be, shall in every 
case keep such contemporary and accurate records of the costs of making 
good any dcfect(s) in pursuance of thi• Contract and a •Y be 
reasonably required and each party shall be entitled to receive copies 
of relevant docullents. 
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10.ll 1he Contractor's obligation to rectify defects and to take corrective 
steps shall continue u.-iabated, even if the period of extension gr-anted 
by Article above is exhausted, and the Contractor shall continue bis 
endeavours at his own cos~ to rectify the defects and take corrective 
measures provided the Purchaser agrees to allow such further 
extension(•) in time (in writing), as requested by the Contractor. 

10.12 Subject to the C011pletion of any and all work more particularly 
ref erred to in this Article and as el~ required under the terms 
of the Contract, the Purchaser shall issue a •rinal Acceptance 
~ificate• within •••••••••• after the date of satisfactory 
completion of perfomance test nm, unless during that period the Plant 
has shown defe\.."ls requiring a>di.fications, which were not apparent or 
rece>Oli.zable at the time of such tests. ID such case, the Purchaser 
shall issue a Final Acceptance Certificate when all the defects have 
been re90Yed. 

10.13 'lhe obligations of the Contractor shall be del!lled to have been 
fulfilled, if for reasons not attributable to the Contractor the tests 
under this Article cannot be carried out within ••••••••• aontbs from 
the Effective ~ate of the Contract, provided that in the event of Force 
Majeure the period shall be extended by the period of force Majeure but 
not exceeding • • • • • • • • • • • aonths. 

10.14 '1'be Contractor shall pay the llllOunt of •••••••••••••• subject to a 
llBXllnDa of •••••••••••••• per each ••••••••••••• (period) of delay in 
the execution of his obligations under articles ••.•••..••••••• of this 
Contract, provided that the delay is attributable to reasons for which 
the Contractor is responsible. 

10.15 Should the Plant capecity fail to confor11 to the guaranteed panmeters, 
due to defects or fault. attributable to the Contractor, the Contractor 
aball pay an llllOUDt of •••••••••••••• per •••••••••••••••• per cent of 
deficiency. 

The setting up of a plant for the production of phat'Jl&ceuticals 
involves a large number of activities and (as conteaplated in this dOCU11ent) 
entails the participation of various parties. It is unlikely that all the 
requir"8ents of the project could be foreseen at the time of signiog ao 
engineering contract, particularly if all technical details are not fixed 
initially but are decided during the project implementation. Further, as the 
execution of the Contract 11ay take a considerable time, changes 111&y occur in 
regulations (e.g. environ11ental and safety standards etc.) or variatioi.s 11&y 
be required to incorporate improvements in Jm~how or basic design. 
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In order to contemplate those and other possible cirCU11Stances, it is 
advisable to confer the Contract sufficient flexibility to incorporate into 
its scope changes or additions it originally does not provide for. For this 
purpose a detailed procedure JDBY be established, :mainly consisting of the 
following: 

{a} request by the P..archaser and deteraination whether the services 
required are or not within the original scope of the Contract; 

{b} if the changes or additions are outside the said scope of the 
Contract, t~ Contractor should state at the outset the 
illplications of every change or variations requested by the 
Purchaser in terms of coat and time, and, where relevant, its 
effect on the perf ormmce guarantees before obtaining the 
Purchaser's approval to proceed with the change or variation. 

{c} wherever changes/variations due to statutes or regulations are 
sought by the Purchaser, the same bad to be carried out by the 
Contractor who should be o .. "P'Osated for the additional work. 

{d} for case of disagree11ent on the Contractor's estillate of the cost 
and/or time delay and/or aodification to the performance 
guarantees, the contract should provide for such contingency, 
requiring the Contractor to proceed with the execution of the 
change, pending the settlement of the dispute by reference to a 
mutually agreed expert of repute. 

(e) often changes are requested verbally by the Purchaser's site 
representatives resulting in subsequent disputes about payments. 
All changes should be conveyed in writing, by means of a "change 
order", i.e. a document issued by the Purchaser indicating the 
cbaages/variations required, and resulting llOdifications as 
regards to contract price, technical specifications, time 
schedule or other conditions of the Contract. 

Illustrttive clauses !/ 

l!. Chang~_and addition!-!Q_!be scope of the Contract 

11.1 Whenever the Purchaser makes a request to the Contractor for change in 
design, or where services are required to be performed by the 
Contractor, which in the opinion of the Contractor are in addition to 
the services which the Contractor is obligated to perform under this 
Contract, or which in the Contractor's opinion require additional 
payment by the Purchaser, the Contractor shall advise th~ Purchaser of 
the cost of such further services, within •..•••••• days following the 
Purchaser's request. 

!/ See page 5, para. **/ 
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11. 2 If the Pu...w:beeer aareea that the aervicea required of the Contractor 
are in addition to the Contractor•• obligatioaa under thia Contract. 
tbe Purchaser shall (subject to negotiations as to the coat and extent 
of such services and effect on tbe time schedule. if any) agree to pay 
for such services in accordance with pt1111eDt terms and ti.lie schedules 
to be ..tually agreed. 

- 11.3 'lhe Contractor shall be entitled to claia for additional coats and/or 
ti.lie delQ'll when a modification. change or variation occurs in the 
event of my one of the following: 

ll.3.1 Any llOdificatioo required by the Purchaser which is an addition to the 
scope of the work as per the obligations of the Contractor under this 
Contract. 

11.3.2 Any additional engineering/re-engineering required for cmpliance with 
applicable 1-. and in confor11ity with local statutes coasequeot on 
changes in such 1-/atatutes enacted after the signing of the Contract. 

11.3.3 Any additional engineering/re-engineering required for C011Pliance with 
local statutes consequent on changes in environmental protection 
standards. 

11.3.4 Any additional engineering/re-engineering required relating to 
incorporation of agreed illprovements in know-how or technologies that 
have become available after the signing of the Contract. 

11.3.5 Any additional engineering/re-engineering required consequent on the 
Purchaser altering the specifications of the raw materials and/or 
changing the characteristica of the utilities and/or altering the basis 
of the :meterological data which bad earlier been agreed as the basis of 
design between the Purchaser and the Contractor. 

11.4 In all caaea envisaged in Article 11.3 and ita sub-articles, the 
Contractor shall furnish a breakdown in sufficient details to penait an 
analyaia of all material, labour, equiJllleDt, sub-contracts and estimate 
project schedule overruns and specify design changes and shall further 
include all work involved in the variation and/or modification, whether 
such work was deleted, to be added or changed. The Contractor and 
Purchaser will thereafter meet and discuss the illplications of such 
variations. 

11.5 Whenever the provisions of Article 11.3 are appliccd>le, the Contractor 
shall prepare and eub•it to the Purchaser a detailed coat and/or 
execution time estimate of the modifications to the Contractor's 
Services. 
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11.5.l !he Purcbaser shall within ••••••••• days agree or disagree on the 
adjustaents proposed by the Contractor. 

11.5.2 If the Purchaser agrees on the (a) cost, ((b) execution time and (c) 
modified guarantees, if any, proposed by the Contractor, the cost shall 
be either added to or substracted fnm the Contract Price as the case 
_,.be; and the Contract execution ti.lie shall be llOdified accordingly, 
wherever necessary. 

11.5.:l If the Contractor and the Purchaser do not agree either on the cost 
adjustllents and/or time delays, and/or llOdi.fications of guarantees, the 
Purchaser shall have the right to request the Contractor to proceed to 
execute the work pending settle11ent of the dispute in the 11BDDer 
prescribed in Article 11.6 below. 

11.6 The Purchaser and the Contractor shall mutually agree to nominate an 
independent expert and ref er the dispute to the independent expert for 
a decision on the disputed points. 

11.6.l In the event that there is no agreement es to the choice of the 
independent expert, the parties shall !lllltually agree to refer the 
.atter to ( )!/ for the appointment of such independent 
exper~. 

11.6.2 The decision of the independent expert shall be without prejudice to 
the rights of either party to submit the dispute to {arbitration or 
courts) in accordance with Article ••••••••• ; however, and in such 
event, the Purchaser shall make an "on account" payment to the 
Contractor of the sua in accordance with the decision of the 
independent expert but without prejudice to the rights of either party 
for further adjustlleuts of the mounts :so paid consequent on the 
clecision rendered by the (arbitrators or courts). 

11.7 Changes/variations as per the provisions in this Article of the 
Contractor's obligationa, mvl any llOdifications to the Contract price 
and technical lfPe(:ifications contained in the Contract and/or time 
schedule, shall be incorporated in a written change order which shall 
be aigned and iasued by the Purchuer. 

· 12. ~tea 

The Purchaser'• security requirements as regards the fulfilment of 
Contractor's obligationa may be satisfied through the stipulation of first o~ 
simple delland bank guarantees. They may include: 

(a) Guarantees for advance payment, if any; 
(b) Performance guarantees. 

!/ To be deter11ined by prior negotiations at the time of signing of the 
Contract. 
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Under this type of guarantee the guarantor - generall7 a bank or an 
insurance COllP8DY - undertakes to pay the Purchaser up to the guarantee's 
aount upon the simple request of the Purchaser. The guarantor is not allowed 
to judge whether the Purchaser's claill is justified or not, but must effect 
the payment on the basis of the Purchaser's simple demand. In soae cases, the 
Purchaser may require that the guarantee be granted by a bank of his country 
with the counter-guarantee of the Contractor's bank. 

The aaount and tena of validity of perf onaance bank guarantees 
generally are the 11ain issues of discussion and negotiation. The first aspect 
will be usually determined as a percentage of the contract value, or of the 
fee agreed upon. It may also be detenained on the basis of the liability 
assumed by the Licensor (see point 16, below). 

The tena of validity of guarantees may be indefinite, or extendable 
upon the sillple request of the beneficiary. Another possibility is to 
determine a date nf expiry, for instance, after x aontbs fro• the satisfactory 
fulfilllent of performance tests. The contract may also specify that the 
guarantee be partially released at the date on which Ct'!rtain P.vents occur, for 
instance, at the date of delivery of the detailed engineering documentation · 
and at the date of the mechanical completion of the plant. 

Il!ustrat.ive clauses !I 

12.1 In consideration of the advance payment remitted by the Purchaser the 
Contractor ~hall provide a first demand bank guRrantee f roa a first 
class bank for an B110unt equivalent to the sum total of the advance 
paJ118Dt required to be 11ade by the Purchaser pursuant to Article 
The amount of this bank guarantee shall be released on receipt by the 
Purchaser of all doeu11entation as provided for in Article 

12.2 The Contractor shall provide the Purchaser with a first demand 
Perfo1'11811ce Bank Guarantee on receipt of payme~1t stipulated in 
Article for an B110unt equivalent to ••••••• per cent of the 
total lump sum stipulated in Article 

12.3 This guarantee will remain in force until the Final Acceptance of the 
Plant. 

12.4 The guarantees referred to in this article shall be encashable by the 
Purchaser in .•••••.••••••••••.• (currency). 

12.5 The Contractor shall take all actions, including renewals and 
extensions, to keep the guarantees valid for the periods provided for. 

!/ See page 5, para **/ 
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, . 

13. Liabilities, set-off and waiver 

a) Liabilities 

The negotiation of the scope and extent of the Contractor's 
liability is often one of the difficult issues to be dealt with, 
since each party is likely to support two clearly divergent views 
on the •tter. 

Contractor's liability may arise out fro11: 

i) injury or damage caused to persons or property by 
negligence or 011ission by the Contractor, e.g. 
C011mU11ication of defective designs; 

ii) losses and dBll&ges emerging frOll the non-co11Pliance with 
the specific contractual obligations, e.g. failure to 
successfully dE!llOnstrate the tests not re.edied by 
subsequent rectification; 

(iii) losses and damages created by delays attributable to the 
Contractor which affect the implementation of the project 
as scheduled. 

Limitations on the scope of thE liability may cousist, as it is 
usual in practice, of the exclusion of consequential losses or 
damages and losses of anticipated profits. 

Lillitations as to the aaount of total liability have also been 
C0111110n practice in international agreements. They usually take 
the form of a percentage of the total contract's value or of the 
fee due to the Contractor. Another possibility is to discriminate 
such ite11a where the Contractor's liability is limited, fr011 
those where a ceiling is not admitted, •ach as for the works 
necessary for rectification or correction of the plant. 

In case. of damages or losses covered by insurance policies taken 
out by the Contractor, be may normally discharge - partially or 
totally - his obligations by reimbursing tn the Purchaser any 
amount received by virtue of such policies. 

During the execution of the Contract, certain events may cause 
losses or damag~s to the Purchaser, for which the Contractor is 
liable. In order to attenuate the burden that such losses or 
damages impose on the Purchaser and to enforce the Contractor's 
responsibility therefor, the Contract 11&y recognise the former 
the right to set off the amount of the loss or damage against any 
BJ10unt payable to the latter. Such a right may be subject, in 
order to ensure a fair decisioo for both parties, to a procedure 
as follows: 
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i the Purchas~r should, firstly. notifv to the Cont~actor in 
writing and substantiate the reasons, scope and amount of 
his cla1m, giving the Contractor a reasonable term for its 
considt-ration: 

... ' lll, 

5ecc::d!~ ... ! :::iic:1t: 1:: 
undertaken: 

::::i:1d. ~r.:-::-? r: ··:c~ --------·-

Failing such negotiations, the Purchaser may be permitted 
by the Contract to set-off against any amount payable to 
the Contractor, "ithout prejudice to the latter's ~ight to 
resort to the procedures established for the settlement of 
disputes ;see point 28 below, including eventually the 
nomination of independent experts: and if the issue is 
still unresolved, the recourse to the competent courts or 
arbitration as provided for. 

It is general practice to set dow-n the principle that no previous 
waiver of a particular right or remedy under the Contract is to 
be deemed as n waiver of a future ri ~ht t}r !"E-medy. Such a 
,~i~ci~le c0nf~rs flexi~ili~y to th~ p~rtie~ :~ ~~~:r recipro~~! 

behaviour, and preserves the sto:ibilitv ar.d integrity of the 
Contract. 

13.1 The Contractor shall not be liable for any property or equipment of the 
Purchaser damaged or lost during transportation, erection, start-up and 
mechanical tests, except where: 

(1) such loss or damage has occurred due to a negligence act or 
omission of the Contractor, and 

~2i such loss or da;:i3~e is not co\·e:-ed by the ins1:rz.1~::-~ sp':"-:-i:i-:-d in 
Article 

)fotwithstanding the ab<Jve, the Contractor's lial.Jility fnr less •)r 
damage to the Purchasi:?r's property and equir-me:-.t ..;t·,:i:l i;; on,· i:-;.·ent bi:: 
limitP.d to the amounts recovered by th".: Contr::1ctor frrim h:s !hjrrl t'nnv 
Liability Insurance, the coverage a.'1d value <.;f which must bi:- reasor.o?:i!·~ 
.:ind aP.;t·c·P.I'.! r ~, by fre P1:rd1~sc·r. 

!/ See page 5, para. **I 
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13.2 The total liability of the Contractor under the Contract shall not 
exceed { ) per cent of the total price as stipulated in Article 
9 with the exception of the Contractor's unlillited liability for 
rectification or aodifications necessary for the fulfilaent of the 
guarantee as stipulated in Article , as well as the reillbursement 

. . 

to the Purchaser of any 8110UDt{s) received by the Contractor, under any 
insurance policies held by the Contractor as well as through tbose 
others specifically taken out for the purpose of this Contract. 

13.3 The Contractor shall not be liabl~ under the Contract for loss of 
anticipated profits of for any consequential loss or consequential 
damage. 

13.4 In the event that the Purchaser considers that be possesses a claill 
against the Contractor under, arising out of, or in any way connected 
with, this Contract, the Purchaser my at any ti.lie {whether before or 
afte1· the completion of the work under this Contract and whether such 
completion is affected by the Contractor, the Purchaser or another 
person) calculate the 81lOUDt of the damage or loss upon which such 
claill is based and (without restricting any right of set-off or 
counter-claia given or implied by law) and notify the Contractor in 
writing of the reasoos, scope and BllOUDt of his claia. The Contractor 
shall consider the claim within ••••.•• days from receipt of the 
notification. In case of disagreement as to the validity or extent of 
the claim, the parties shall undertake amicable negotiations, failing 
which, and after ••••••.• days from the date of the notification 
referred to above, the Purchaser shall be entitled to set-off against 
any amount then or t'.> be subsequently payable to the Contractor, and 
shall notify the Contractor ic writing that the said right is being 
exercised. At any time up to •••••••• days after the receipt of the 
notification, the Contractor •Y resort to the procedures established 
in article ••••••••• for settleaent of disputes, but after the expiry 
of the said • • . • • • • • • days, the Contractor shall be deemed to have . 
acknowledged the validity, both u regards quantum and otherwise of the 
aforesaid claia of the Purchaser. Should the aount Gf the 
above-mentioned claia of the Purchaser exceed the maount or value of 
the set-off, nothing herein shall be construed as a bar to the righ~ of 
the Purchaser to adopt any other legal lle88ures available against the 
Contractor for the amount of such excess. 

13.5 No previous waiver of a particular right or remedy by either party 
shall operate as a waiver of a future right or remedy (which wuuld 
normally be invocable) unless ott.erwise stated. 

Bach party should be responsible vis-A-vis the other party, fer its 
negligent acts or oaissions, as well aa for those of its employees and 
Sub-Contractors. The Contract llBY specifically state this principle, in order 
to confer reciprocal protection against any claim or proceedings brought by 
third parties for personal injury, death or property damage. 
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Illustrative clauses !/ 

14. Indemnification 

14.l The Contractor shall indemnify and hold hanlless the Purchaser and 
anyone employed by hiR from and against all claims, demands, losses, 
costs daliages, actions sdts, expenses (including legal fees} or 
proceedings by whamoever ll8de for personal injuries, death or tb.ird 
party property ~e brought or prosecuted in any manner based upon, 
arising out of, related to or occasioned by the negligent act or 
omission of the Contractor or Ins S~tractors and their employees 
in connection with this Cot.tract. 

14.2 The Purchaser shall indellnify and hold barwless the Contractor, his 
employees and agents from and against all claims, de11BDds, losses, 
costs, daliages, actions, suits or proceedings for personal injuries, 
death (otbf"r than to Contractor's personnel) and property damage (other 
than to the Plant) occasioned by the Purchaser's and his 
S~tractors' and their employees' neglige:ace. 

15. Insuran<:e! 

It is of utaost importance that the parties take out ad.equate policy 
insurances covering at least the main risks involved in the execution of the 
engineering contract. 

On the Contractor's side, as a •J.D1J1UJD, the risks arising out of 
errors, oaissi~ns or negligence in engineering or in the supply of the 
stipulated service should be covered, as well as accident and liability 
insurances for its personnel. 

On its side, the Purchaser should carefully review the different types 
of insurance cover available and required for the setting up of the plant 
including, for instance, construction risks, machinery breakdown, cargo 
insurances, etc. In the context of the agreement considered here, the 
Purchaser should, for instance, take policies againat injuries or dallages 
(including to the Contractor's personnel or property) occasioned by negligent 
acts of the Purchaser's personnel, at the site or at the Contractor's 
facilities. 

The parties should prove, in due tille, that such policies have been 
taken out and are kept in force. For the case where either of the parties 
failed to tske out or 11&intain the required policies, the Contract may state 
the other party's right to do so, at the non-coaplying party's charge. 

!/ See page 5, para **/ 
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Illustrative clauses !/ 

15. Insurance 

15.l Without restricting in any manner the generality of any other 
provisions of the Contract, and in particular any such provision as 
pertaining to the liability of the Contractor, it is expressly agreed 
that, throughout the period beginning frOll the date of commence.mt of 
the work, and continuing until the Meclumical C<mpletion of the Plant, 
the following policies shall be taken out: 

(a) The Contractor uhall take out and keep in force insurance 
policies covering risks arising out of any error, Ollission or 
negligence in engineering or in the supply of services stipulated 
under the Contract, and personnel accident and liability 
insurances for the Contractor's personnel deputed to Site. 

(b) The Purchaser shall take out at his own charge all other 
appropriate policies, including coverage of the Plant frcm 
c:o-ence•ent of t«>rk and against any injury or damage derived to 
persons or property, including Contractor's personnel and 
property, through acts, Ollission or negligence of Purchaser's 
personnel. 

15.2 W"nenever required froa time to time, the Contractor and the Purchaser 
shall sub•it to the other party adequate proof that the insurance(s) as 
contemplated by Article 15 have been taken and remain in force. The 
parties hereto shall also provide each other with certified 
doCU11eDtat:on with regard to the coverage and value of the policies. 

15.3 Should the Contractor fail to take out and/or keep in force the 
insurances contemplated by this Article within the scope of his 
responsibility, together with any other insurances to be taken out by 
the Contractor agreed between the Purchaser and the Contractor, then 
the Purchaser J18Y at the Purchaser's option take out insurance(&) 
considered appropriate and necessary in the circuutances, in which 
event any premium paid or payable by the Purchaser shall 1-ediately 
constitute a debt due froa the Contractor to the Purchaser, the BllOUDt 
of which debt •Y be retai.ned as the Purchaser's monies out of any 
11110unt{s) otherwise payable by the Purchaser to the Contractor. 

15.4 Should the Purchaser fail to take out and/or keep in force the 
insurance{s) contemplated by this Article within the scope of this 
responsibility, then the Contractor 11&y at the Contractor's option take 
out insurance(&) considered appropriate and necessary in the 
cirCU11Stances in which event any preaiwa paid or payable by the 
Contractor shall immediately constitute a debt due from the Purchat:er 
to the Contractor. 

!/ See page 5, para. •*/ 
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16. Taxes and levies 

It is generally understood that the Contractor will bear any taxes, 
rates, charges and assessments of any kind pertinent to hb work under the 
contract and applicable outside the Purchaser's country. 

The Contract should also deter11ine which party will bear the taxes, 
etc. existing in the Purchaser's country. Under some national laws, the 
Purchaser would be bound to deduct from the Contractor's fee, whenever a 
pa.,.ent is llllde, the aaounts corresponding to the taxes applicable to thP­
latter's inco11e. 

Illustrative clauses !/ 

16. Taxes and levies 

16.1 Kach and every.price cited in or contemplat.ed by this Contract as 
described in Article 9 includes and covers all taxes, rates, charges 
and assessaents of any kind t.ilatsoever (whether Federal, State or 
Municipal, and whether or not in the nature of excise taxes/duties, 
land taxes, license fees, or otherwise) outside the Purchaser's country 
pertinent to the Contractor's services provided pursuant to this 
Contract, and/or the performance of the work, and all other costs and 
charges whatsoever relevant to such Contractor services and/or to such 
performance of the work by the Contractor. 

16.2 All taxes and/or levies under any existing or future law of •••••••.•• 
(Purchaser's country) applicable to the amount p~yable in accordance 
with this Contract will be borne by (Alternative a: the Contractor. 
Upon request, the Purchaser will provide the Contractor with the 
receipts of pa.,.ent of such taxes or levif s) • 

(Alternative b: the Purchaser). 

17. Suspension of work 

Allong the cireu1111tances that 11ay arise during the construction of the 
plant SOiie 11ay require the suspension of the work for a certain time. The 
Contract ll8Y include provisions to cover tbis situation and consider different 
hypotheses according to the length of the suspension. 

If the suspension extends for a brief period (e.g. less than three 
110ntbs) the Contractor 11ay be allowed a commensurate extension of ti• for the 
execution of his obligations; for longer periods (e.g. up to twelve months) 
the revision of the time schedule 11ay be provided for. In any case, the 
Contractor aight be entitled to claim the reimbursement of the additional 
COffts caused by the suspension. 

If the resumption of the work is delayed for long (e.g. 11e>re than 
twelve 110ntbs), and there is no agreement as to the terms for continuation of 
the work, either of the parties •ight be allowed to terminate the Contract, in 
accordance with the ~pecific provisions thereof (see point 25, below). 

!/ See page 5, para. !!/ 
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Illustrative clauses !/ 

17. Sus~ion of work 

17.1 T".oe Purchaser miy, when in the Purchaser's opinion it is deemed 
necessary, require the Contractor to suspend the execution of the work, 
or part of the work, either for a specified or unspecified period by 
~icating notice to that effect to the Contractor. If the period is 
unspecified, the Purchaser shall specify the period of suspension 
within • • • • • • • • • days thereafter. 

17.2 1he Contractor, upon receiving notice of the Purchaser's requirement 
pursuant to Article above, shall suspend all operations except 
those which, in the Purchaser's and Contractor's opinion, are necessary 
for the care or preservation of the Plant. 

17.3 During the period of suspension, the Contractor shall not rellOVe from 
the Site any part of the Plant or Equipment without the consent of the 
Purchaser. 

17.4 If the period of suspension is ( ••••••• ) days or less, the Contractor, 
upon the expiration of the period of suspension, shall reswae the 
execution of the Contract in accordance with an extension of time 
granted by the Purchaser reasonably comaensurate with the pe~iod during 
which the execution of the Plant or part of the Plant was suspended and 
the Contractor shall be reimbursed for his reasonably justified 
additional costs which should be evidenced by necessary documentation. 

17.5 If the period of suspension is aore than( •••.•••• ) days, upon the 
expiration of the period of suspension, the Contractor shall resume 
operations and fulfil the Contract in accordance with the ter11S and 
conditions of this Contract, provided, however, that the t:ille schedule 
will be extended accordingly and his reasonably justified costs as 
evidenced by docullentation will be reillbursed to hia for the period of 
suspension subject to any further amendments to the Contract in 
accordance with Article 

17.6 If the.period of suspension exceeds ••••••••• days and if either the 
Purchaser requests the Contractor to rec1JJ•ence the work upon amended 
term (to be agreed 11Utually) and the Purchaser and Contractor are 
unable to reach agreement on the method for the completion of the 
Contract, or the Contractor states in writing that he is unwilling in 
any event to undertake further work, the Contract shall be terminated 
according to Article 25. 

17.7 Both the Purchaser and Contractor shall make ~2nn_fi~~ endeavours to 
resume the work as expeditiously as possible. 

17.8 Pa:JllelltS if any made under this Article shall be governed by the 
provisions of Article 

!/ See page 5, para. !!/ 
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18. Effective date of the Contract 

The effective dat.e of the agreement is the date defined by the parties 
as the initial point in till!e for some or all terms agreed upon in the 
Contract. That date may coincide with the date of execution (signing) or b~ 
deter.mined by the date upon which the last of SOiie other events occur, sur.Jl as 
the approval of the Contract by the authorities of the Contractor's or 
Purchaser's cowitry, if required, or the remittance of an advance pa,.ait by 
the Purchaser. 

Illustrative clauses !/ 

18. Effective Date of Contract 

18.1 The Contract shall become valid upon the fot'118l execution (signing) by 
the duly authorized officers of the Purchaser and Contractor properly 
witneued and sealed and in accordance with the applicable law. nae 
Effective Date of the Contract shall be the date upon which the last of 
the following require11e11ts has been fulfilled: 

18.1.1 (i) Approval of the Contract by the Government of ( ) where 
the Plant is to be located, such approval to be obtained by the 
Purchaser, if required. 

18.1.2 (ii) Approval of the Government of ( ) where the Contractor 
resides and has his principal place of business such approval to 
he obtained by the Contractor, if required. 

18.1.3 (iii) The provision by the Contractor of the bank guarantee as provided 
under Article ••••••••••••• to be effected simultaneously with 
receipt of the advance payment by the Contractor, referred to in 
Article •••.•••••••• 

19. Assignment of the Contract 

The selection of an engineering firm is nor.ally made on the basis of 
its experience, reputation and qualifications evidenced for the execution of 
the specific work t~ be undertaken. Therefore, the assignment of the Contract 
by the Contractor is in principle excluded, except if the Purchaser expressly 
gives his consent to it. Moreover, if the Contractor requires to sub-contract 
part of the work, the Purchaser should approve each particular transaction, 
without prejudice to the Contractor's responsibility for the due and timely 
execution of the sub-contracted work. 

As regards to the situation of the Purchaser, there may be situations 
such as when a state organization is in•1olved, where the assignment of the 
Contract may be necessary. The Contract may provide the right to assign 
subject to adequate guarantees as to payments, or alternatively submit ar.v 
assignment to the prior consent of the Contractor. 

!/ See page 5, para. !!/ 
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Illustrative clauses !/ 

19. Assignaent of the Contract 

19.l This Contract may not be assigned by the Contractor without the written 
consent of the Purchaser. 

19.2 (Alternative a: !he Purchaser shall have the right to assign the 
Contract provided that such assigDllent does not increase the 
Contractor's liabilities over what they would have been if such 
assignment or transfer bad not been made, and provided that the 
obligations of the Purchaser are binding upon the assignee, with 
assured guarantees for payment(s) under the Contract.) 

(Alternative b: This Contr?.~t may not be assigned without the written 
consent of the Contractor, which shall not be unreasonably withheld). 

19.3 Neither the whole nor any part of the Contractor's obligations ll8Y be 
subcontracted by the Contractor without the written consent of the 
Purchaser. 

19.4 The Contractor shall ensure that every sub-contracting by the 
Contractor shall comply with all terms and conditions of this Contract. 

20. Language of the Co~tra£! 

The Contract should establish the language in which it should be 
interpreted, ~s well as in which all correspondence, data, documentation, etc. 
should be writ~"!D. 

In cases where more than one version in different languages are made, 
it is necessary to deter11ine which version will prevail for the purposes of 
the use and interpretation of the terms of the Contract. As regards to the 
language of the technical dOCU11eDtation to be supplied by the Contractor, see 
point above. 

Illustrative cla~ !/ 

20. Language of _gontrac! 

20.l The governing language of the Contract shail be •....•.•..•.•.•... and 
the definitions in such language shall be final in the use and 
interpretation of the terms of the Contract. 

20.2 All correspondence, information, literature, data, manuals, etc. 
required under the Contr~ct shall be in ..•.••••••.•.•• language. 

-----------------
!/ See page 5, para. !!/ 
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21. Teraination and cancellation of the Contract 

(a) Teraination 

For cases where circumstances beyond the Purchaser's control 
(which do not necessarily constitute, however, force aajeure) 
prevent hia from continuing the construction of the plant, he may 
be authorized by the Contract to terminate the same, subject to 
the rehlbursellellt of the costs incurred up to that llOllellt by the 
Contractor, or to the pay11ent of the re11UDeration due, whichever 
is greater. 

ID such hypothesis, the Purchaser should receive all the 
technical documentation done by the Contractor at the date of the 
tenaination, as well as calculations, data, inspection reports 
and other .. terials corresponding to the Contractor's work. 

The Purchaser may be also entitled to tenrinate the Contract, 
whenever the Contractor does not undertake or abandon the work, 
or when other grave ciramstances (e.g. unauthorized assigJlllellt 
of the Contract, bankruptcy) have arisen out. 

One of the main effects of cancellation, which aay be E::ither 
total or partial, is to interrupt payments to the Contractor, 
without prejudice to his right to institute actions or proceed to 
arbitration. .. 

The right to cancel the Contract is essential to rapidly solve 
difficult situations created by the Contractor's failure to 
undertake or complete the contracted work. It allows the 
Purchaser to take the Contract out of the Contractor's bands and 
to complete hiaself, ·or by any other designated party, the 
pending work and thus &void costly delays in the implementation 
of the project. 

Siailarly, the Contractor may declare the contract void in case 
of a fund•ental breach by the Purchaser, and particularly if the 
letter fails to pay the former the 8110unts due in accordance with 
provisions relating to reauneration (see point 9 above), or when 
the Purchaser beCOlleS insolvent or C01mits an act of bankruptcy. 

Illustratiy~ clauses !/ 

21.l In the event that the Purchaser is subject to any circumstances which 
are wholly unavoidable and/or beyond his control (but not including 
occurences constituting for~~~j~~) then the Purchaser llBY at any 
tille by giving notice in writing to that effect, ten1inate this 
Contract. 

!/ See page 5, para. **/ 
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21.2 The Contractor shall upon receipt of a notice pursuant to Article 21.2 
above cease all operations forthwith. 

21.3 If the Contract is ten1inated pursuant to Article 21.1, the Purchaser 
will pay to the Contractor an 8110unt equal to the greater of: 

21.3.1 The cost of the work properly supplied or done by the Contractor as at 
the date of the tenrination, including the cost of ten1inating 
~i.t.ents made in good faith to his Sub-Contractors, as substantiated. 
by appropriate evidence, less all amounts already paid to the 
Contractor by the Purchaser, and less all aaounts which the Contractor 
is liable under th~ Contract to pay to the Purchaser or owing to the 
Purchaser, or 

21.3.2 The aaount calculated in accordance with the ter11S of pa}'llent which 
would have been legit!.mately payable to the Contractor up-to-date of 
tenaination provided the Contractor had in fact fulfilled his 
contractual obligations to such date. 

21.4 In any of the following cases, the Purchaser may, without any other 
authorization, cancel the Contract and take all or any part of the 
Contract and/or of the work to be undertaken by the Contractor out of 
the Contractor's bands and 11ay employ such means as the Purchaser sees 
fit to C011Plete this Contract. 

21.4.l Where the Contractor has delayed comaencement of work for ••••.••. 
11<>nths, for reasons attributable to the Contractor, and the Purchaser 
has given notice to the Contractor and the Contractor has not replied 
or not taken action to commence work ••••••• months after such notice 
was given. 

21.4.2 Where the Contractor has became insolvent and/or made and assignment of 
the Contract without the approval of the Purchaser. 

21.4.3 Where the Contractor bas com1itted an act of bankruptcy. 

21.4.4 Where the Contractor has abandoned the work. 

21.4.5 In any other case where the faHure of the Contractor to perform his 
obligations aaounts to a fundamental breach of this Contract. 

21.5 Where this Contract or any portion thereof has or have been taken out 
of the Contractor's hands under Article 21.7, the Contractor shall not, 
except as provided in Article 21.9 hereunder, be entitled to any 
further payment including payments then due and payable, but not paid, 
and the obligation of the Purchaser to make payments as provided for in 
the terms of payment shall be at an end, and either party at their 
option may institute actions for recovery of damages. 

21.6 Where this Contract, or any portion or portions thereof has or have 
been taken out of the Contractor'• bands under Article 25.7 and is 
subsequently completed by the Purchaser, the Purchaser shall determine 
the amount, if any, of retention 110nies and progress claims of the 
Contractor unpaid at the time of taking the work out of the 
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. 
Contractor's bands that, in the Purchaser's opinion, ar~ not i-equired 
by th" Purcheser for the purposes of the Contract and subject to any 
actions already instituted or proposed to be CCllmlellCed, the Purchaser 
shall, if he is of the opinion that no fibsmcial prejudice to the 
Purchaser will ~ult, authorize pa)'9ellt of that 8110unt to the 
Contractor. 

21.7 The taking of this Cont1act, :Jr of any portion thereof, out of the 
Contractor's hands pursuant to this Article does not operate so as to 
relieve f>r discharge the Contractor fr~ the obligations hposed upon 
~be C0&1tractor by law, except the obligation to ccmplete physically the 
execution of such portion of the Contract as has been taken out of the 
Contractor's hands. 

21.8 In the event of a teraination of this Contract pursuant 'o thh 
Article, the Purchaser shall be entitled to receive: 

21.d.l All the Technical Docuaentation ccmpleted or done at the date of 
teraioation, in accordance with Annexes ••••••• 

21.8.2 All ~'Blculation, computer print-outs or other materials pertaining to 
the detailed engineering, completed at the date of termination. 

21.9 The Purchaser shall be given all inspection reports, reports en visits 
to Vendor's factories and copies of test certificates received from 
Vendors up to the date of termination. 

21.10 Nothing herein shall invalidate the ~ights of the Purchaser or the 
Contractor as to contractual grounds of action in relation to dallages 
er costs due to either party. 

21.11 The Contractor llBY tel'llinate this Contract, if the Purchaser fails to 
effect the payaents due under article ••••••• ("Contract price, term 
of pay11e11t") within ••••••••• days after the Contractor has given 
notice of such failure to the Purchaser, or when the Purchaser becOlleS 
insolvent or has ~itted an act of bankruptcy. 

22. Force ma,jeure 

According to the traditional conception of for£!~~! a contracting 
party not deeaec:l to be in default of its obligations if the performance 
thereof is rented by contingencies which are unforeseeable (at the ti.lie of 
contract's signing), unavoidable and independent of the parties, and which 
render impossible further execution of contractual obligations. 

International contractual practice has generally attenuated the strict 
requirements of such conception. The unavoidableness is, thus, substituted by 
reference to events beyond the control (or reasonable control) of the parties. 
Likewise, instead of the extinctive effect traditionally accorded to l2r£!! 
1§.i!Y.t!• practice recomends to suspend the contract until the disturbing 
contingencies are overcome. 
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Provisions on this issue should nonaally include: 

(a) Definitions of exonerating circumstances; 

(b) BnUJ1eration of contingen.::ies that aay be comprised in the 
definition, s~cli as force of nature (acts of God), acts of war 
(whether declared or not), strike, lock-out, governmental order 
or regulation, etc.; 

(c) Notifications of the occurrence of such cirCU11Stances in a given 
fon1 and dela:1 (and of their termination); 

(d) Proof to be supplied; 

(e) Effects of the force ~; 

(i) Exclusion of responsibility for non-performance; 

(ii) Suspension of execution (eventually exten.oion of 
contract1Jal terms during tbe peri'Xl of suspension); 

(iii) Renegotiations, resciss~on or submission to arbitration or 
the competent courts. 

22.l In this Contract, Force Maj~ure shall be deemed to be any cause beyond 
the reasonable c~ntrol of the Contractor or the Purchaser (as the case 
may be) which prevents, impedes, or delays the due perfonaence of the 
Contra.ct by the oblitated party and which, by due diligence, the 
affected party is unable to control, despite the making of all 
ree.sonable efforts to overce>11e the delay, i.Jlpediment or cause. Force 
Majeure MY includ.e, but shall not be limited to any one or other of 
the following: 

any war or hostilities; 

any riot or civil c011110tion; 

any earthquake, flood, tempest, lightning, unusual weather or 
other natural physical dis83ter. Impossibility in the use of any 
railway, port, airport, shipping-service or other means of 
transportatioi. or communication (occurring concurrently); 

any accident, fire or explosion; 

any strike, lock-out, or concerted acts of workmen (except where 
it is within the power of the party invoking the Force Majeure to 
prevent); 

!/ See page 5, para. !!/ 
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shortages or unavailability or 11aterials {c~unded by the same 
shortage or unavailability froa alternate sources). 

22.2 If either party is prevented or delayed in the perfot'll8Dce of any of 
his obligations under this Contract by cirCUJ1Stances of Force Majeure, 
and if the affected party has given written notice thereof to the other 
party within ••••••••• days of the happening of such event, specifying 
the details constituting Force Majeure, with necessary evidence that a 
contractual obligation is thereby prevented or delayed, and that the 
anticipated period (estimated) during which such prevention, 
interruption or delay may continue~ then the affected or obligated 
party shall be excused froa the perfonamce or punctual perfor1181lce {as 
the case may be) of such obligation as froa the date of such notice for 
so long as aay be justified. 

23. Applicable law 

The parties should detenaine the law that will govern the Contract. 

Some developing countries have encouraged or imposed in transfer of 
technology agreements, the application of the law of the PurchasP.r's country. 

When arbitration is agreed upon, provided that the law permits it, the 
parties JIBY choose a law that has a close and real connection with the 
contract. Arbitrators may be eventually required to decide "ex_~~guo_et_bono'', 
without reference to a particular national law. 

In order to avoid conflicts with public policies (ordre publi£) of the 
countries of either of the parties, and to easure the enforcement of any 
decision or award, it •ight be advisable to stipulate that J1Btters relating to 
such public policies will be decided in accordance with the applicable law of 
said countries. 

Illustrative c!!!!S~ !/ 

23. APplicable law 

23.1 (Altern!tiv~~: The laws applicable to the Contract sholl be the laws 
of the Purchaser's country). 

(~!!~rnative_~: This Contract will be construed under and governed by 
the law of (specified country or jurisdiction thereof), except as to 
matters relating to public policy of (Purchaser's or Contractor's 
country) which will be decided in accordance with the avrlicoble luw of 
that country). 

----------
!/ See page 5, para. !!/ 
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24. Settlement of disputes 

Like in the case of the applicable law, some developing countries have 
favoured the position that any disputes in transfer of technology should be 
decided by the judicial courts of the Purchaser's country. 

• 

Another usual approach in international trade practice is to stipulate 
the recourse to arbitration, provided that the law of the parties allows it. 
In respect of the law governing the Contract, the parties may choose a law 
that has a close and real connection with the Cootract, or stipulate that 
arbitrators decide "ex aeguo et bono". In any case, the choice of the law 
should not be effective in 11atters relating to the internal or international 
public policy (ordre public) or sovereignty of the country where arbitration 
takes place and of the countries of the parties. With thfo reservation, the 
arbitration may conciliate its procedural advantages with the respect due to 
i.llperative rules of the States connected with the transaction, and also ensure 
its enforceaent in the jurisdiction of such States. 

If arbitration is provided for, the Contract should specify, at least, 
the following: 

(a) The number and method of nomination of arbitrators; 

(b) The seat of arbitration; 

(c) The procedure of arbitration (e.g. the Arbitration Rules of the 
United Nations Commission on International Trade Law). 

The pertinent clauses 11ay also refer to the character of the arbitral 
award, and to the language of the proceedings. In any case, any of the parties 
could request the submission of the arbitral award to an exmaination of 
legality, for instance, before the courts of the country where the arbitration 
bas taken place. 

It should be stressed that before submitting any controversy to the 
courts or arbitration, the parties should endeavour to solve it, first, by 
means of amicable and bona fide negotiations. If an agreement is not reached, 
it may be also advisable to provide for the nomination of experts (one by each 
party), and in the event that they cannot agree either, a third neutral expert 
may be nominated. 

Jllustrat!~clg_U§!! !/ 

24. Settl~nt of dispute§ 

24.1 In the event of any dispute, difference of contention in the 
interpretation or meaning of any of the Arti.cles to this Contract or 
reasonable therefrom, both parties shall promptly make endeavour to 
resolve the dispute or differences by mutual discussions and agreement. 

!/ See page 5, para. !!/ 
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(Alternative a: Should the dispute or differences continue to remain 
unresolved, both parties may each noai.nate an expert to negotiate and 
reconcile the dispute or differences to resoive thereby the 11a.tter of 
contention between the parties arising out of the Contract. In the 
event that these two persons referred to cannot agree, they shall 
ncminate a third Ne1!tral Expert or in case the efforts of the .Keutral 
Bxpert nomina~ed by the two parties fail to resolve the differences 
within (6) aontbs, both parties to the Contract shall proceed as 
provided for in 28.3 below). 

24.2 In the event the contract is terainated or c.l.'Jlcelled in accor'Clance with 
article 25, notwithstanding the existence of a dispute, the Contractor 
and Purchaser shall continue to carry out their obligations under the 
Contract, and payaent(s) to the Contractor shall continue to be 118.de in 
accordance with the Contract provided that in the appropriate cases the 
Contractor is entitled to such payaeot(s), and the Purchaser bas not 
exercised the right conferred under article 16.4. 

24.3 Subject to the provisions of this Article, either the Purchaser or the 
Contractor may institute an action with respect to any claim, dispute 
or other matter that has arisen between the parties. 

(Alternative a: ------------
1. However, no demand for any such claim, dispute or other matter 

shall be made until the later of (a) the date on which the 
Purchaser or the Contractor, as the case may be, bas indicated 
his final position on such claim, dispute or 11atter, or (b) the 
••••••• day after the Contractor or Purchaser, as the case J18Y 
be, has presented his grievance in written form to the other, and 
no written reply has been received within ••••••• daJS after such 
presentation of the grievance. 

2. No delland shall be made after ( ) day following the date on 
which the Purchaser or the Contractor, as the cue •Y be, has 
rendered his written final decision in respect of the claia or 
dispute. The Purchaser or Contractor, as the ca.-.e .ay be, shall 
be obligated to specify that the written decision is in fact the 
final decision within the meaning of this Sub-Article. Failure to 
demand (arbitration or court decision) within said ( ) days 
period shall result in the decision being final 1111d binding upon 
the other party. 

24.4 All claims, disputes and other matters in questiori arising out of, or 
v relating to, this Contract or the breach thereof which cannot be 

resolved by the parties shall be decided by ••••••••••••••••••••.•• 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • fl •••••••••••••• 

(~l!!rn!tiv~g: the courts of ••••••••••••••••• (country). 
(Al!~rn!!i!e b: arbitration). 
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24.5*/ Arbitration shall take place in accordance with ••••••••••••••••• (law 
- of arbitration of ruies, e.g. Arbitration Rules of the United Nations 

Comaission on International Trade Law). 

(i) The award of the Arbitrators will be final and binding on the 
parties hereto. .Judgement upon the award 11ay be entered by the 
court of (country). 

(ii) The Contractor and the Purchaser agree that in the event of 
arbitration proceedings, the Arbitrators will have unrestricted 
access to the Plant for the purpose of the sai~ Arbitration. 

(iii) Arbitration will be in (town) and all proceedings will be in 
• • • • . . . . . • • . • . lang'llage. 

!/ This claU8e would apply in ca.e arbitration is provided for in the 
contract. 

" 




