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PREFACE

This Guide h.as been developed in response to requests
received by UMIDG from developing countries, particularly
member countries of TIES system that a comprehendve
document is prepared covering guarantee issues in technology
transactions. It has been prepared as a result or a. joint

Veffort by L'NISG and ICPE , and both orgamsaiicn
contributed substantialIy and financially toward preparation 
and finalisation of the Guide.

The idea of a specific Guide addressed towards warranty
a n o  gu a r a n t e e  i s s u e s  in t e c h n o l o g y t r a n s f a r t r a n s a c t i o n  s.

e m e r g e d in t h e  S e c r e t a r i a t of U N I D O  an d of t h -3 I C  -}Y~ P. 3. C Í Z-n 3.1

C e n t r e f or P u b l i e  E n t e r p r i s e s ,  e a r T . . ! _ 19S0 an d  w a s

censida: "sd as a v a l u a b l e co n  tr i b u t  I Of! of b o t h o r g a n i s a t i  on s

t o w a r d s s t r e n g t h e n i n g  th e b a r g a ! ni n g p o s i t i o n in t e c h n o l o g y

transfer process, of enterprises in developing countries.
The ouroose of the Guide is to provide the readers — 

particularly government and business communities in 
developing countries — with broad and comprehensive manual 
on how to deal with such crucial issues in technology 
transaction as guarantees and warrantees.

The Guide consists of ten chapters in which are 
described all necessary and practical steps to be taken by 
both recipient and supplier of technology in ensuring that



the proper measures ere introduced in technology contract as 
tc assure proper performance of both parties and successful! 
implementation cf the agreement.

Those chapters combine legal and technical descriptions 
with practical remarks concerning ways and means of dealing 
with guarantee and warranty provisions *n various 
technological agreements. Furthermore the Guide provides the 
description and illustrative list of major guarantee 
provisions.

In the Guide, substantial attention is given to the 
issues of interest to public enterprises in developing 
countries, as major recipients of technology in those 
countries.

The Guide format and scops has been reviewed and 
discussed at the expert group meeting organized jointly by 
UNIDO and ICPE held in Ljubljana, Yugoslavia in April 1933 
and substantial contribution has been provided inter alia 
by: Mr. M. Besso, Switzerland, Mr. D. Smith, USA, MR. V. 
Strauch, FRG, Mr. C. Corrsra, Argentina, A. Basnayaks of 
UNCITRAL, Mr. R. Macus of ICPE and others.

Substantial contribution of those authors is fully 
reflected in the text of the present Guide.

The draft guide has been reviewed in September 19G3 by 
the UNIDO and ICPE Secretariats with participation of some 
of the experts.

As a result of this substantive review the present text
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Moreover, the Guide is written in such a way, as to 
constitute a management tool for dealing with warranty and 
guaranty provisions in the context of technology transfer



transactions

It is also attempted, at the Guide, to apply a cample:; 
managerial approach towards guaranty and warranty
provisions, combining ^therefore purely and separate legai, 
technical and economic approach, which used to characterise 
the "traditional" approach to these complex considerations,

Moreover, it was believed useful to introduce a four 
level approach towards guarantee/warranty issues based on;

(1) cverall considerations for development objectives 
as a whole which can be found in general policy 
declarations, such as "national interest", "national 
economy", “self-reliancs";

(2) general development objectives which are limited to 
the area of transfer of technology such as "strengthening 
local technological capabi1ities", or "adaptation of 
technologies";

(3> development objectives which are more specific, 
because they spell out the purpose in more detail, as far as 
the objectives themselves <e.g.“training of personnel"), the 
type of technology transfer <"agreements for the transfer of 
technology") and/or the economic sector ("in the petroleum 
sector") are concerned;

(4) detailed previsions which specify the objective for 
certain areas such as; "Every contract for the transfer of



technology shell, when necessary, provide for training c 
personnel and shall be instructed in clear and comprehensiv 
English" or "the supplier shall prepare a training program»?.
which ensur as that y.7. of the management professionals
supervi sory positions and yV. of all other pG3Iii-HZ Will
occupied by local personnel within z years.

On this last level of objectives only, they besen, 
concrete directives to the enterprise. Thsref q-*s .« th 
objectives of a mere general nature should ¡siso be take 
into account, and they are usually contained in develoomen 
plans, preambles cf relevant national laws or spscifi 
provisions pf those laws which often sat out criteria fo 
evaluating and securing either agreements in general o 
transfer of technology agreements ir partícula#-.

Th a d istinc t d i f f e r e n c e i n 1 on g term collcy objective

rstwasn pr ivate and public Zif•[ *■srprises will piay cert ai
rois in the ove;-all appi“oach towards the techno1og

transfer, therefore will also .be ref 1 acted in the precae 
Guide.

It is oel i eved, howsve»- U'!c! U ilíJ ¡J
should 
acioufr

not
when

shy away and take such 
planning their csvslopment

consi derat 
strategies.

ons it



Th 3 purpose of the Guide proVi es thewill
managers of enterprises in developing countries with an 
overview o-f the various ’chnology agreements like licensing 
(from patent and TM, know-how, -franchise)» turn—Key supply 
agreements o' various types with specific reference to 
guaranty and warranty provisions, both in terms of 
illustrative clauses as well as a review of activities and 
actions to be undertaken by the would-be recipient of 
technology and would-be supplier of technology, in order to 
achieve a successful transfer o-f technology, at the 
enterprise level, and thus "consume" the guarantees built 
into individual agreements.

Moreover, as the public enterprises play, in some 
developing countries, quite an important role in the 
national economy, the Guide addresses its points 
specifically to those enterprises adding other 
considerations than loss and profit balance. Moreover, the 
Guide attempts at drawing a border 1 -ne between industry 
specific provisions with respect to guaranty/warranty 
provi si ons.

It is well known, that in process industries of various 
types, the guaranty provisions are not only cample* but do 
influence substantially the performance of the contract
which is not necessarily the case of the product industry



In each case however, the guarantees can be considered ac­
ri sk management tools.

After broad cl assi f i cat i on as to purpose o-f the Gui
which can be summarized as an attempt of provision of
management CQC-1 for drawing and specifical1 y implementati
cf large complex agreements, it is worth to sum.T.ari*'e the 
content of the Guide.

The Guide in its ten chapters approaches the issue of 
guarantee/warranty in technology agreement at three levels:

Firstly providing the reader with broad and -fairly
datai led review- of the ine ani ng and scope of the
guarantes/warranty provi si ons in moder n, 1arge•and CO/TiO 1 &y%

technology agreements with frequent legal considerations 
based on most recent cases and considerations both in and 
outside developing countries.

This part would be of particular interest to those with 
little exposure to guarantes/warranty issues, but even 
experienced practi ei oners may find those considerations of 
substantial interest.

Secondly, specifically in Chapter IV, V and VI detailed 
and practical approach to handling warranty/guarantee issues 
i3 described, providing the reader with rather’comprehensive 
and detailed information how to deal with those problems at
the corporation/project level



It is presumed that this part of the Guide will be read 
by all these preparing for and implementing projects with 
heavy emphasis on guarantee/warranty problems.

Finally, towards the end' of the Guide, it provides 
fairly detailed description of what measures can be taken - 
of preventive and remedy nature - if the guarantee fails.

By such approach - it was thought - the Secretariats of 
UNIDO and ICPE were in a position to offer readers 
particularly in developing countries a comprehensive and 
detailed text which can be used at the negotiation table, 
during preparation for negotiations and preparation for 
execution of contracts.

One ronsideration should also be included in these 
preliminary and introductory remarks, that by 
warranty/guarantee provisions alone one does not ensure 
smooth and satisfactory implementation of the project.

Consideration as to how to approach the 
guarantee/warranty provisions in order to make the contract 
work are included prominently in the Guide.The 
guarantee/warranty provisions belong to the risk category of 
the managing of the project and as such are related directly 
to the costs involved.

Carefuf balancing of risk and cost factors should be
always in the mind of project management.

It is hoped that this text will provide not only useful
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teals to this effect, but also will assist in bette 
understand!ng of provision of supplier and investor, thur- 
contributing cowards increased trade and well being of all 
parties involved.

yOVERVIEW OF DEFINITIONS”

For the purpose of the Guide, ■one will reed to defino
and clarify the basic terms, that is, "'guarantee'* and
"warranty", particularly the 1afcter which does not nave
either translation or meaning in any other language but 
English.

i, GUARANTY A3 "SURETY"

Very or
by one party 
g u. a rantor is

en "guaranty" is used to describe an agreement 
to secure the pert or nance of a third partys the 
obliged to answer -for the debt oF a third party

o r to fulfill any other obligation of a third person, if the
latter fails to fulfill the obligation himself, i.e. the
guaranty is collateral to the original contract and does not

2/impose primary liability on the guarantor.
The term "guaranty" is used in this sense also by the 

International Chamber of Commerce in its "Uniform Ruies for 
Contract Guarantees"*/ A term which could avoid 
misunderstanding and confusion would be the use of the term 
"financial guarantees" / Guarantees in this meaning of the



word will be discussed only marginally in this study.

2.GUARANTY AS AFFIRMATION OF FACT

The term is also used to describe a. promise by one

it is the assurance by one party to a contract that certain 
représentâtions as to tacts or law are true, and if they are 
provan untrue, the party who has given the assurance has to 
indenify the other party. Guarantees of this kind would se

in some legal systems.
Some laws stress the effects of non-fulfillment and

A good demonstration of the different functions of 
guarantees in traditional legal concepts is Art. 2233 of the 
Mexican Civil Code which reads:

!,The vendor is obliged:
(1) to deliver to the purchaser the thing sold;
(2) to guarantee the quality of the thing;
(3) to be liable in case of dispossession".
Subsection (1) describes one of the primary obligations

of the supplier which would be called "obi igati-on" in most 
legal systems. Subsection (2) describes an additional 
obligation which would be considered as an "implied

party to the other that a certain good will have no defects:

called "warranties"I f , "conditions" or just

10/



w a r r a n t y ” s a m e  l a w s  a n d  a s

by same other laws.
Subsection <3) stresses the legal consequences of 

non— ultillment.
The term 'guarantee" is used in a somewhat broader 

meaning in sales promotion activities Tor consumer 
products. Here, it may have one or more of che following 
functions:

- the level of quality or performance is higher than 
that stipulated by law;

a  " g u a r a n t e s "  o r  " c o n d i t i o n ' *

the quality in not only guaranteed for the time of 
delivery, but for the whole period of the guarantee;

— the burden of proof is shifted to the supplier;
- the liability for defects is extended bsyund the 

legal requirements either in time of type and volume of 
remedies to be granted.

The use of the term “guarantee" as Described in this
section primarily refers to the sale cf goods. The
application of these rules to transfer of technology
agreements meets a number of obstacles, because the transfer

Ah/of technology mostly is not a sale of goods.

USE OF THE TERM "GUARANTEE" IN TECHNQuQGY
TRANSACTIONS

Most national laws do not contain specific regulations



cn juarantass in technology transactions. Only some of the 
mere recent laws regulating the transfer of technology 
expressly refer to guarantees, but substance and quantity of 
the regulations differ considerably. While sane laws only

tvcontain one or two clauses expressly referring to guarantees 
} some other contain a whole list of guarantees .. Other

laws treat the same question under different headings such
Cr AVas "obiigations" , "requirements" or "implicit clauses'.'

Other laws do not contain a specific heading for the 
^  or refer to the substance which is dealt witr.provisions

A9Jin the provisions
In present licensing practice, the term "guarantee"

zcy•often is used to mean a financial cr bank guarantee ' - But
it 15 also used for guarantee that the technology is free

¿1/from claims of third parties” .; that the technology and the
goods produced by it have no defects^/; that they will reach

Z ila certain quality level or achieve certain results .

The term is used in a broader sense in the WIF’C 
Licensing Guide. The "Check-List of Points" attached to the 
licensing Guide mentions "Guarantee for Know-How" and
"Guarantee offered for Plant Performance" ^  . While the

TtiJlatter comprises performance, equipment and plant guarantees
, the former includes correctness, completeness and

adequacy of the technology, but also safety and
2>6/environmental requirements as well as training services
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The broadest coverage of guarantee aspects is con'cainsT
in the Group of 77 proposals for a chapter on ”guarantees"
to be included in the International Code o-t Conduct on
Transfer of Technology which has been negotiated by a UN

2sHConference for the last years.
It comprises practically ail of the areas which are

regulated by one or the other national law. Under
•development aspects, the following areas are of particular

2i8/relevance: use of locally available resources ,
unpackaging^^ , information on official economic and social
development objectives and on health. safety and

vyenvironmental requirements'^, suitability and achievement ot
3>7 S2i/predetermined results ' , training of personnel and

cal cul at i on of paymer t 1 evel s®^ .
Yet another although controversyal characteristic 

should be quoted namely that guarantee is a statement 
related to expected results while warranty a statement of 
er:isting facts.

BRIEF OVERVIEW OF TYRES OF TRANSACTIONS AND ROSSISUE 
PARTIES TO THE AGREEMENTS

In order that this Suide covers the issue of guaranty 
and warranty provisions in full, it will address itself, 
taking into account specifics of different transactions, the 
following types of agreements:

(i> patent licence



iii) know-how licence
(iii) TM licence
<iv> composite licence agreement
(v) agreement for turn-key supply
(vi) agreement "product at hand'1
In addition, wherever possible, specific issues related 

to supply and previsions of technical assistance Ci.e. 
management and consultancy services) will also be provided. 
By such rather broad coverage, it is hoped to provide the 
managers of enterprises in developing countries with a 
fairly comprehensive review of guaranty provisions in 
different transactions as well as their "relative" weight in 
relation to contract performance and implementation.

It is also believed, by such detailed specifications of 
types of transactions, to provide the readership with sane 
insight into complexities and impact of guarantee provisions 
in different types of transactions.

In terms of parties to the agreements, one will deal 
predominantly with supplier of technology (that is the party 
who provides guarantee, or guarantor) and the recipient of 
the technology, or beneficiary of the guarantee.

In the case of simple licensing agreements, those 
parties will be simply called licensor or licences.

Unfortunateiy, the situation in respect to parties to 
the agreement, particularly in respect to guarantees, is not
that simple.



For e;tample, in case of financial guarantees, the third 
party ¿nay also become a guarantor and a party to a specific 
transaction.

In the case of process technology supplier, one will 
usually deal with three parties to the agreement, that is:

- supplier of technology (usually process licensor)
- supplier of detailed engineering (usually engineering 

company)
- recipient of technology (licences)
All three parties to the transaction will be involved, 

in different positions, in guaranty provisions of the 
specific transaction.

Furthermore, if a turn-key supply is involved, another 
party may became ' involved, and that is the contractor, or 
contracting company, which, usua’Iy will deliver and erect 
the physical facilities of the plant (in —any cases the 
engineering company will perform duties of the contractor).

Finally, the trend can be observed in many ¿3+ the 
developing countries, of the use of local enterprises in the 
implementation of industrial projects in the form of 
subcontractors or suppliers of civil engineering work (civil 
engineer).

' All those, particularly in cases of unpackaging of 
supplied technology, will become parties’ to a given 
transact!on.

Furthermore, the Guide will take up the issue of



guarantees specific to industries, that is process versus 
product industries.

For e>:amp 1 e, performance guarantees in such product 
industries like electrical and mechanical machinery, 
consumer electronics, mechanical appliances, cosmetics, 
utc., -are not of crucial importance as prototypes and 
samples can be tested by the recipient of technology prior 
to entering into the contract and thus, key technological 
areas can be studied and evaluated; national standards will 
establish measurements of quality criteria, etc.

On the contrary, in process industries like chemicals,
plastics, pharmaceuticais, products made through use
fermentati on, fertilizers, metallurgical industries (bo
ferrous and non-ferrous) electronic preduces such
semicenduetors and integrated circuits, performance 
guarantees in particular, will play a crucial role^*^ .

Ir. this introductory part, one should also mention and 
stress the role of managers in setting the objectives and 
policies related to technology transfer.

It is obvious that top management of an enterprise will 
be charged, as usually is in charge of such important area 
as setting goals of long term company expansion.

In performing its task, the management, in co-operation 
with the R St D, Product Manager and usually the Sales 
Manager, will decide on the basis of assessment of long-term 
market forecasts and competitive situation, about the



enterprise need for new products, etc.
Once such goals are determined, decisions are usually 

made whether to obtain such goals, technology is to be 
developed within the company or acquired elsewhere*

Here again, the top management will have a -final cay, 
letting however middle level management to carry out 
identified policy options.

It is usually a practice, at the enterprise level, to 
set uo a team, who will not only review the available 
technological options, but also will carry the decision ones

it is made,
'•••¡hen the decision reaches the implementation stage, the 

team is expanded by economists and lawyers who will pi s.y an 
i moartant role, for example in the process of the acquiring

It should also be mentioned that in the case cf public 
enterprises, in many instances, the long-term goals may be 
determined by policy objectives made at the Governmental 
level, which in turn should be translated into comapny 
objectives.

The team approach here will however remain the sains, 
leaving the manager with the ultimate responsibility.



CHAPTER II

ROLE OP SUPPLIERS AND RECIPIENTS OF TECHNOLOGY IN THE 
PREPARATORY STAGE OF FORMULATION OF GUARANTEES AND 
WARRANTIES

It is without doubt that the co-operation or would-be 
parties of the contract is essential to its later execution.

The same might be stated in relation to guaranty 
provisions in so much that all parties should rely on each 
other information and clear understanding of the content of 
agreed and specific provisions, is a must.

As in case of the developing countries, we often deal 
in a situation of unequal position of the partner, both 
supplier and recipient of technology have additional 
responsibility in this respect.

First of all, it should be stressed that for the sake 
of avoiding future misunderstandings and secure a smooth 
project implementation, the supplier of technology should 
provide the recipient with at least the following specific 
information:

- information on critical parameters of the technology 
in question

- specification and characteristics of the raw 
materials needed

information on utilities



- information on equipment/piping (depending on trr-» 
nature o? the project)

- information on legal restrictions in relation to the 
use of technology 'patent rights» know-hows trade mark, 
rights, etc» >

Only when such information is exchanged, both parties 
may work together in order to establish critical parameters 
of the technology, already taking into account the
prevailing local conditions and establishing guaranty 
parameters which will take those conditions into account.

Role of suppliers of technology in the preparatory
35/stage of formulation of guarantees and warrantees

In general, a study of guarantees is aided if one 
recognizes that a developing country (prospect!vs) licensee 
is likely to encounter two quite different types of 
technology licensors. Cne is the non-manufacturing entity, 
i.e., research organization or a university or a broker or 
•firm represent!ng one or the other of these. While such 
organization often successfully conduct worthwhile basic 
research, they just as often are not equipped to 
commercialize or scale-up the results of a great deal of 
that research. There are exceptions, of course, but usually 
the incentive for the university (wherein professors

who conduct research) is in nosupervise graduate students



way directed toward the construction at a manufacturing 
plant. Instead, such research is engaged in for different 
reasons, i.e. pure scientific understanding or educational 
purposes. Since new research results have little commercial 
value until proven in scale-up cr in a commercial size unit, 
licensing in this first type of organization often is a 
vehicle utilized to realize an instant monetary return on 
the results of the research. Commercialization or further 
development will be left to the licensee. Equally evident, 
is the fact that new research results, (not proven 
commercially), usually cannot be licensed with guarantees 
which even come close to satisfying a cautious prospective 
developing country licensee.The university or the research 
firm itself probably does not know how the technology will 
perform once commercialized so they cannot offer guarantees, 
It is for these reasons that in this chapter we can be of 
the greatest help to developing countries if we concentrate 
on the second type of organization.

The second type is one engaged in manufacturing, in 
producing a product in a plant. That is its main business 
and research here is conducted with the intention of 
commercializing the same, i.e., with the intent to build a 
plant and produce a product based upon that research. Let 
the licensee be aware, however, for many manufacturing 
concerns do not license technology except to their 
affiliates and subsidiaries. And an even greater number will



not license a given technology until it has bTien 
casserei ally demonstrated. This is true because building a 
•slant and selling a. product ‘'commerci al i rati on > almost 
always is ,in a long run. a great deal mòre profitable than 
licensing. Even if licensing is contemplated, the technology 
probably will command a much higher royalty rate if it has 
teen demonstrated on a commercial scale. Even further, the 
manufacturing firm which originates a new technology usually 
is the organization which is best equipped technically and 
scientifically to solve the many problems which will arise 
in scaling up from batch to pilot plant to commercial scale. 
.During such scale—ud operations, a licensee would be "more
bother than it is worth" in the eyes of a man u.f ac t ur i n g
organization XO 'Xn^WCrS r n 3 J I I i C 2 П s 1 ! ; у i П .'.i:-ies will be
put off. The■л ’!1 СйПай'Э Whi CП d 1 SC СУ2Г S id 1 3 31J. i ’ :: Li 1 И C 3 'J. C
technology probably is wasting its time.

Within many large manufacturing firms (of the type 
which regularly carry on research activities), the 
developing country licensing personnel should realize there 
e> 1st often negative attitudes toward licensing out or 
selling licenses in general. The primary reason is that the 
officers and employees of the manufacturing -firm have a 
great pride in that which their own laboratory deve!opes. 
This erodes the objectivity of economic comparisons with 
competitive technologies, i.e., "mine is best because it is 
mine" - "not invented here". Also, an adversary posture



toward competitors often has been emphasised so much in the 
everyday business of the firm due to the anti-trust laws 
chat licensing (providing) technology to "competitive'1 
licensees somehow is thought of as aiding the enemy. The net 
effect of such negative attitudes is that tne typical 
manufacturing company will not license at an early point in 
the development. Instead, they' will license only after 
commercialisation and then only into geographical areas 
which have no commercial interest to the licensor or its 
subsidiaries, i.e., a firm in the USA may agree to license 
to a firm in the Middle East or Africa but net to a firm in 
Canada o r Mexico or Europe (where it has a subsidiary).

Let us now consider "breakthrough" and "mainstream" 
technology. Since profits which can be made from the use of 
truly breakthrough and mainstream technology ify product 
manufacture and sale far outweigh the profits from 
licensing such technology, further negative attitudes toward 
licensing often are evident in these areas. The motivation 
to self exploit mainstream and breakthrough technology 
within the company is intense. The stockholders expect it 
and the performance rating (salaries and bonuses) cr the 
officers demands it. However, all technology ages. In some 
ways, it is like a melting piece of ice - the value gets 
smaller and smaller as time goes by. There then comes a time 
when a manufacturing concern will ask itself (cr should ask 
itself) the question of whether or not licensing of even



mainstream technology is not now worthwhile. When the answer
is "yes". we have the first point St which we b eg i n the
process of developing a business pi s.n for licensing and
facing up to what guarantees must be given with uic:4-'

1 icensing.
There is, of course, a middle or a third type of

entity. This is the engineering contracting firm which also 
conducts some research and development. Such -firms are rare, 
however, and seldom will he encountered (in a licensing 
sense) by developing countries. Even where a developing 
country holds preliminary licensing discussions with such a 
firm. it probably will be with respect to technology

so the gurantees will beprevi ousiy licensed to other
" f r o c  e n " (almost non—negoti ab!
1i censor will want to O ' f tSr

one the same guarantees ) . "rh i s
obvious reason that "-frozen "

to be met by the engineering firm.

Machinery and hard products vs. process industries

The UNIDO publication i0/233 "Guidelines for Evaluation 
of T-ansfer of Technology Agreements’’ makes an interesting 
distinction between two industrial areas relative to the 
guarantees common when licensing within such industries. The 
first industrial area includes electrical, hydraulic, and



mechanical machinery; instruments; consumer and industrial
electronic devices; appliances; cosmetics; hardware; sewing 
machines; pipe and -fittings; plumbing and kitchen 
fixtures; and the like. With respect to these industrial 
areas the cited guidelines observe that performance 
guarantees are not as critical in the license to the 
developing country for the following reasons:"

(a) prototypes and commercial samples can be seen and 
tested by the licensees before the contract is signed* or 
for items such as sewing machines or kitchen appliances,, 
they can be disassembled and studied for key technological 
areas, i.e,, the risk area can be identified (not possible 
fcr, say, a chemical product or a metal casting);

(b) national standards (NEMA for electrical machinery, 
DIN fcr electronic components, or PDA regulations for food 
products) may have to be met because of national legislation 
and these can be regarded as guarantees to b= met by the 
1icensor;

(c ) purchased parts constitute a significant element of 
product make-up and cost, and the licensor merely has to 
write in their specifications, identify suppliers etc:»; 
know-how of purchased parts is not an element of the 
licensor’s know-how and thus subject to his guarantees;

(d) there is no difficulty in specifying raw .materials; 
(e> the product results from a sequence of sharply

differentiated manufacturing steps; defective manufacturing



areas in plants going on-stream are easy to detect, a-'e 
usually local iced, and can usually be corrected at low cost. 
The cost qt correction can often be roughly estimated in 
advance;

(f) manufacturing machinery is not made by the 
licensor, but is obtained from standard machinery suppliers; 
failure in machine performance is corrected by the suppliers 
and not directly by the licensor;

(g) in most such areas, it is not necessary to start 
operations with a complete compie;;; backward and forward 
integration can reduce the licensee’s risk and give him a 
chance of moving at the pace he chooses;

*h) significantiy, in most areas (appliances.
*c o h m e t i c s ) know-how is ancil 1 ary to t r a d e m a r k  rights, the

value of which to the i i cs nsee i 3 jr'ipia rr." n ¡*h Ar - W •*

k n o w - h o w is not sophisticated;. but X s o r i e n t a t e d  to ensu rirn. A. • . 3

consistent quality of the licensed product".

By contrast, the guidelines cite "process industries" 
such as chemicals; plastics; synthetic fibre; fsrti1icars; 
products of fermentation; metallurgical industries; basic
electronic elements such as transistors; semi conductors; 
silicone chips; and integrated circuits. Generally, these 
are industries where backward engineering is difficult, 
i.e.„ the manner and sequence of steps followed in the 

are not apparent from a mere examination of theprocess apparent from a



-finished product. With respect to these so called process 
industries, performance guarantees may be of critical 
importance to the licensee -for the following reasonsi

"(a) while a wide variety of alternative raw materials 
can be used the licensor may have experience in using only a 
few of them; raw material specifications (impurity levels) 
may have a great effect on process performanca;

(b) the relative rates of consumption of raw materials 
and energy (fuel, power, steam) strongly affect products 
cost and, therefore, the licensee’s competitiveness in a 
particular location;

(c) the question of measuring performance arises only 
at the conclusion of the project, since there is little 
possibility of measuring perfcrmances in stages as 
construction progresses;

(d) the key pieces of equipment are custom built, and 
the equipment maker assumes responsibility only for their 
mechanical performance, not for process performance;

(e) there are considerable problems of ensuring 
equipment safety, disposing of effluents etc,, which vary 
with site, raw materials, process and national legislation;

(f) there is considerable use of proprietary catalysts 
and like materials whose cost is determined by their life, 
which depends, in turn, on the licensee’s raw materials and 
the licensor’s process route;

(g> gradual backward and forward integration is hardly



■v- .sitie: initial investment» are large and uni tied* which 
means a high risk;

(h) significantly, the know-how licensor, engineers 
firm and construction firm are often different 
organisations, with different responsibiiitea. Hence, 
responsibi1ity for performance must be precisely stated for 
each of the several contractors".

Gne can agree in general with the above and, in this 
chapter, will concentrate on process licensing, the 
convenient type of licensing to illustrate the role of the 
licensor relative to the fcrmuaiation of guarantees and 
warranties. klany large process licensing firms, in fact, are 
verv axosrienced and knowledgeable and become very efficient 
in this area. Some even organics a "sales team" whose only 
function is to sell the firm’s process technology via 
.icense. Gome such licensing sales teams may make an effort 
to respond only to inquiries on the theory that this allows 
them to pick and choose prospective licensees. Some may go 
to the other extreme and advertise, call on prospective 
customers, use direct mail and telephone contacts, and 
generally promote the sale via license of the techology. In
either event, it has became a fact of business life
recognised by manufacturing firms that guaratees are a
necessity and that a great variety cf support personnel and

required by a licensing sales department iffacilities are



such gaurantees are to be met. Also, once a license is sold, 
the presence o-f gaurantees means that -for a short period ot 
time, a great deal o-f engineering help will be needed, 
1 ¿censors's plant operators will need to be released -iron 
their regular jobs to train the licensee's workers and help 
at the start-up. Research or development help also may be 
required. Technical service, legal and patent assistance 
will be needed - in short - the large and expensive license 
sales department will require help -from yet other 
departments. All o-f this is possible only if the license is 
profitable. Also, engineering assistance noramlly continues 
during design and construction so such items as a thorough 
training of licensee's personnel at licensor's facilities 
and start-up at the licensee's new plant facility will 
deplete the availability of engineers for cine licensor’ s 
own operations. Sometimes the licensor will be expected even 
to give the licensee marketing assistance (in-so-far as 
product applications are known). In short, the establishment 
of a licensing sales department is a big business decision 
and is likely to call upon many ''hidden" resources of the 
company.

One special type of firm is the 1 .rge oil a r chemical 
company. These sometimes have a multiplicity of process they 
are promoting through their technology "sales group". In 
this event, the sales staff usually will include personnel
with both a technical and a legal or patent background and



chair knowledge of guarantees will become most expert 
indeed. There is little room -far negotiation of guarantee-5 

when such a firm offers its "standard“ terms.
One common alternative to the formation of a full clown 

licensing sales staff is to grant sub!icensing rights to an 
engineering contractor or to a licensing consultant firm. In 
this way, the snanufacturer is permitted to exert a minimum 
of effort yet to profit somewhat from its research efforts. 
Such a manufacturing firm usually depends upon the sales 
organization of the engineering contractor or the licensing 
consultant to develop inquiries and provide most of the 
technical support (including supervision of the start-up and
tilus the au.aran tees for the liee a s i n g effort. The

gipeering contractor in ay gvsn deve1 up advert! sing
•hr*ochures, repub1ish and discribu techni cal artic les,
.thor new techni cal ar t’c1es ex tDili ng the process, and

make formal techni cal presentati on3 at techn ical mseti ngs.
semianrs and the like. The guarantees written into the 
license, however, almost always will be subject to approval 
by the manufacturing firm at the time they originate and the 
developing country licensee should be aware of this, i.e., 
the engineering contractor may not have the authority to 
change the guarantees.

Once the first prospective licensee has evidenced 
interest, it then will became essential that the licensor 
(whether manufacturing firm or contractor) plan and study



for the draf ting Several
provisions in the 
example, process

of the 1i 
license 

licensors
process will produce at a.

cense
will
most
given

agreement itself, 
deal with guarantees. Fcr 
often gaurantea that the 
rate and yield and with a.

certain purity. This requires, of course, that the quality 
(-rarity) and quantity of the feedstock to the process be 
controlled and that the guarranted quality of the finished 
product be established. Also, this requires that standard or 
known test methods be utilized to measure these items. The 
careful licensee should be sure he understands such test
methods ar.d measurements.

Sophisticated licensors realize that exotic or high 
performance products often are the most difficult to 
guarantee, This is because the acceptabi1ity cf the product 
may not be established until subsequent utilization. For 
example, the acceptabi1ity of a photographic base grade 
polyethylene film produced via an. ethylene polymerization 
process cannot be determined at the polymer stage. It must 
wait until the photographic film itself is made, Also, a 
guarantee in such a case which required that the 
polyethylene polymerization product be adequate to produce 
therefrom photographic film grade polyethylene film would 
not be sufficiently specific to satisfy the licensee and 
would not be provable when the polymerization is taking 
place. In short, the guarantees in this license must relate 
directly to the product as it is produced under the license



for then. both parties have something to (p.sssurs ? id
observe.

In process guarantees, the penalty to the 1icensor for
f ai 1ure to meet the guarantees normally 1 3 3 reduction i n
royalty cr a forfeiture of what some will ter-m “liquidated
damages". In order to insulate itself from factors which are 
beyond its control, the cautious licensor firm will restrict 
the guarantees to those which can be measured during a 
limited test run. Also, operation of the plant while 
measuring the guarantees must be in accordsnee with the 
licensor's instructions (usually an operation manual). The 
licensor should be willing to guarantee against process 
failures but not against equipment failures. The eguiament 
usually is manufactured or assembled by a third party net 
under the management control of the licensor so che licensor 
cannot give guarantees. He can, of course, help the licensee 
at specifications. In addition, it is common for a maximum 
limitation on guarantee liability to be established since no 
prudent business firm would enter irto an agreement which 
left no ceiling on the maximum liability possible. All of
these factors are considered by the licensor curing his 
planning sessions before writing the first draft guarantee.

The establishment of technical specification for a feed 
stock and end product and the test methods and procedures 
for the guarantee test run often is a. very complex
operation. Likewise, the license provisions in regard to



tnese factors ere complex since they attempt to deal with 
many possible variations and contingencies, At this point, 
it may be help-?a! i-f the reader will re-fer to the typical 
process guarantee provisions set -forth in earlier in this 
Guide.

Preparation by the recipient of technology for contract 
negotiations, with special reference to guarantee provisions

Contract (license) negotiations and thus the 
preparation for such negotiations should be about the same 
whether between two multinational firms or between a 
multinational and a firm or the government of a developing
country. In actual practice, of course. h:? y are not the
same.• In addition, f-fio Dpsmnce or presenc►=> '3 ~ d the type of
guarantee provi si ens negotiated into the license contract
not only will vary cons!derably, and for good reason, but
they may be the one most different type of provisions.

Consider first that many of the technicians, company 
officers, lawyers, licening executivs, and patent experts of 
two negotiating multinationals often will know (or know of) 
one another. Some will have attended the same university« 
Some will at one time or another have worked for the same 
firm or otherwise will have cause to be at least‘acquainted, 
This leads to an initial trust or at least to mutual efforts 
toward an understanding. Mot so the two counterparts where



cns is from a firm in or works for tha government of a 
developing country. The members of such negotiating teams 
will in most instances be strangers. They often will come 
from different experiences, and they even may have different 
goals. The developing country team may be very suspicious or 
even fearful of their multinational counterparts. And all of 
these factors will impact the guarantees and thus, as we 
shall sea, will impact the other license terms such as 
royalties.

Since these guidelines are written as an aid to
deve!oping coun tries in their efforts to industrialize, we
wi 1 i start by making them aware of an important fact of
1 i f e* If the 1i censed plant of a mi.lit!national or "same
nation" licensee cannot product as expected or as 
guaranteed, the more likely curative effort will be- that a 
company officer or someone fairly high up m  tne licensee
f i r m will tel p h o n e  hi s c o u n t e r p a r t  in t h e l i c e n s o r  f

ask ■f or h e l p  - a n d t h a  o d d s  a r e  he wi l l  ga t

IRRE y P t h s  g uara.ntses an d  t h e  ! i m i t a t i o n s

guarantees written into the contract. Hence the familiar 
saying among licensing executives that: "you cannot produce 
methanol (or any other product) with guarantees". unly an 
operative plant, not the written guarantees, will make 
product. Between large well established firms, guarantees 
thus are of much less importance.

Further, it should be apparent that the alert lie r
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when asked to grant guarantees in the licnese, will seek
protection against guarantee "mishaps".Such protection will
be stronger as the guarantees demanded are more stri -t ór­
tighter and weaker as the guarantees demanded are lese
strict or looser. For example, if the major guarantee « 
relates to the quantity of product which will be produced by 
the licensed developing country plant, the licensor’ s 
defense is to oversize the plant, to design a plant which is 
too large so as to have a "margin of error". If the major 
guarantee is the purity of chemical product, the licensor’ s 
defense is to overdesign for purification. If the result of 
not meeting a guarantee could cost the licensor real money, 
the deense is to increase the royalty rata. As Sir Isaac 
Newton put it - "to every action there is an equl and 
opposite reaction". The same often is true in negotiations.

A additional preparation for negotiations, the 
developing country licensee should attempt to understand the 
licensor’ s thought process (what went through the licensor’ 
s mind as he drafted the process guarantees). Thus, the 
first decision the licensor probably had to make was the 
percentage of design factors which would be guaranteed. If, 
for expample, his developing country licensee is likely to 
want a guarantee that the plant will operate so as to 
produce at least 95% of design capacity, the licensor may 
alter the factors such that the design actually is at 105% 
of the guarranted amount. This 5% "cushion" against mishhap
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will increase the capital erst to the licensee. In hie mind, at 
aaurS2. the result peace of ¡T.ind ta the licensee gavsrnment ar firm 
r.sy be worth the increased capital cost.
Capacity and efficiency (yield, raw material, consumption, percent 
removal of certain impurities, etc.) are the two factors most often 
guaranteed in process type licenses. Cn the fallowing pages, we 
shall examine actual license guarantee language covering these two
•factors in a typical process 1lC5nS3s Suffice to say at this point.
to test these owe factors, a one, two or three day performance test
run is normal. A run which is 1 oncer may defeat its own purpose
since all operation during the test run most usually is required to 
be with design purity raw materials under design operating 
conditions. These require around the clock monitoring and a large 
number of tests (analyses) supervised by both the licensor and the 
1icenses,
In chemical, plastic and other plants which use catalysts, 
guarantees on catalyst life sometimes are requested by a licensee. 
These, however are likely to extend over longer time periods i.e,, 
one, two or ever, five years because that is the time expected 
between catalysts changes. Thus, there is a much greater likelihood 
that, as the process is operated, less than (lower) design 
conditions will be encountered by the catalyst during the lone time 
period, This is even more likely when it is recognized that the 
plant operating personnel are in control while they at the same 
time also are in an operation learning phase. In fact, since 
licensor personnel probaoly will not be in the plant after the 
start up (i.e., the first few days or weeks), operation by licensee 
personnel at non-design conditions will be witnessed by licensee
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personnel only. Unless they report such 
superiors who then notify the licensor, 
know, for example.* that for one week in 
either operated 100 decrees C over desi

conditions to their
the? llCSHE ̂r .•?!•?.y ~i pytar 
«?! 1 d *“* 1 1'f S tflS  C5lt2.1 v H t  

gn o r was poisoned in p- t
because exposed to 20 times the design impurities» F o r all of the 
above reasons, most licensors are reluctant to guarantee catalyse 
life» And even if tney do guarantee life, they will add such 
safeguard language that the guarantee ae a practical matter will be 
useless to the licensee., i.e», guarantee one year lire when 
actually the cateilyst should last five years or guarantee the lira 
only on the condition the feed is filtered at all times through 
expensive active carbon filters,etc»
The developing country licensee and his licensor CAN agree on one 
point, namely, that the most important single factor in guarantee 

. provisions is the need for licensing language clarity, i.e.., 
cars-?ully drawn and agreed language stating in no uncertain terms 
what is and is not guaranteed, Ifc thus is essential that the
developing country licensee have at least one person cn. c*" 
available to his team familiar with license guarantee language and 
whose native language is that in which the license is written. Sue 
a person can be a lawyer or, since marry lawyers have limited 
licensing experience, an even better person may be a.r independent 
consultant with acttial licensing and guarantee experience,
At this point, a distinction needs tc be made. That is between 
process license guarantees and mechanical



construction guarantees where both may to ths sa*n-3apply
plants No one will guarantee that over which he has no
control. Thus, where the process is licensed but a second 
(different) party does the fabrication of parts and the 
erection of the plant, the latter party (often celled an 
engineering contractor) usually will make the mechanical 
guarantees and the licensor will make the process 
guarantees. An example; The licensor specifies a certain 
heat exchanger capacity for the licensed plant. At the test 
run, there are problems. The capacity or the heat exchangers 
installed is measured (calculated). If the installed 
capacity is less than what was specified, the licensee’s 
remedy is with the engineering contractor because it is a 
mechanical guarantee. If the installed capacity is eoual to 
(o r greater than) what was specified, we have a process 
guarantee so the licensees wi II look tc the licenser for 
satisfaction. In fact, the alert developing country will do 
well not only to be aware of this distrincion, but also to 
make certain the language in the license expressed the 
distinction to his advantage.

Having the above "facts of life" in mind, let us new 
examine a typical, well worded guarantee written relative to 
a widely licensed chemical process. Then let us use this 
guarantee as a reference to guide the p r o s p e c t i v e  

in his preparation for the contract negotiation
1i censes



First the guarantee:

"ARTICLE 9. GUARANTEES
9.01 LICENSOR guarantees the performance of Said Plant

in the fallows ng respects and under the followin':g terms and
conditions:

( a) in a performance test run, hereir.afer described.
during which Said Plant is -free -from mechanical defects
substantially affecting process operability, Said Plant, if
constructed in accordance with process designs and process
specifications provided oy LICENSOR pursuant to this license
and approved by the LICENSOR for construction and if Said
PI ant is prepared for operation in accordance with
_ I CENSOR: •’ s i nstructi or.s and subsequently operated in
accordance with such instructions of LICENSOR at net%
substantially greater than Designed Capacity (except as 
permitted by the said instructions) will meet the guarantees 
of Section 9.01 (b) or this ARTICLE 9 when employing:

>!i ) a. _____________ feedstock meeting the following
specifications:

Impurity of Component Quantity 'Na:-: i mum) Test Method
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Ml Feedstock meeting tns -faiIaline

Impurity or Property ■seif i cat i o- Test Method

H  there er’e fo^nd to- 0 2 . i.turiti'SS 3 recent in c.is
?5 5 5 ( stTer than these listed ab-ovs;, whi c! ; are doti xmerssi
r  q  i  h  3 s a t  i  S " f  a c  t  o r  v  o p e r a t i o n  o f 3 ^ . i c P 1  e - n  t . ;* r. r  3  G  H
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i  O p  u . r  i t i s s  a n d  d e t r i m e n t a l  e x f  s o
4- cn

t h e r e o f G c i m o t  :' S

eliminated -by thasa cooperative et^erte; then LiCENSGR shall 
be relieved from liability under the perfcrmance guarantees 
hereof to the extent its "failure to fulfill the guarantees 
is attributable to such other detrimental impuri ties,

(b ) When Sai d Pi ant i s operated in a. test run to
ocuce



(iî product 1 an of __________ Will Q S 5.0 the rate Or
not 1ess than nil lion rv-1!-nds par calsndar
year, whsn calc u¡lated ever 3-30 stream days per calendar
year: and <i i > yield to specification product as shown
cel c-w will net no Ipii t- hsn  ̂ wsx cjnt percent
b5set on the total weight of -feedstocks charge to Said Plant 
(iii) when so operated, the product shall meet the following
duality specificationss

Impurity of Property Specification Test Nethod

9,02 If LICENSEE elects to require LICEN 
by the provisions of this ARTICLE 9, it wii 
ninety <90 days prior written notice of the 
of completion of construction of Said Plan

OR to be bound 
give LICENSOR 

estimated date 
and agrees to

start-up Sai d PI ant only under the instructions and



observation gt raprssentativas of LICENSOR. Start—up snail 
ba made within sixty (60.' days after completion of 
construction of Said Plant.

9.03. Unless LICENSEE elects to waive its riches under 
this ARTICLE 9, performance test runs for the purpose of 
establishing the ability of Said Plant to meet the
guarantees set forth in Section 9.01 <c) above shall be as
foilDW5:

(a) Within sixty (60) days after the date of start-up 
of 3 aid Plant bv LICENSEE, cr as soon thereafter as Said
■ tane is reaev for sues . CT — *» « and upon s date agreeable to

continuous performance test run for a ceriod of twenty—i
4) hcur"!5 I be c o ! "■ d lì c t e *J in accordacs with instructions
, and in ■the presienee ot;i •-ep r asen t at i ves of L i 1 CÙ « .L T
CEN3EE elS Z t. 5 to f S Q M  i LICENSOR to be b aun d b v the
ovi sions r̂-f this ARTICLE 9, then LICENSER ahsi 1 be

entitled to have up to five (5) -epressntatives present in 
order to provide for around-the-clock supervision of the
□erformance test. If LICENSEE elects not to require LICENSOR 
to be bound, then LICENSOR shall be relieved from any and
all liability under the guarantees provided fur in this
ARTICLE 9. -

(b) if LICENSOR is required to be bound by the
provisions of this ARTICLE 9, LICENSOR shall provide, at



LICENSOR'S expense, the representatives speciTied in Section 
9,03 (a) with respect tc the first performance test run of 
Said Plant and any subsequent performance test runs the need 
for which is attributable in whole cr in part to any causes 
reasonably related to plant performance other than incorrect 
process design and/or incorrect o r inadequate disclosure of 
information under the provisions of this license. with 
respect to subsequent test runs meeting the conditions of 
the foregoing exception, LICENSOR shall provide the 
representatives specified in Section 9.03 (a) and LICENSEE 
shall reimburse LICENSOR for all necessary travel and 
reasonable living expenses of the representatives so
□ rcvvidsdj □ I »j.S -â -f 00 of dolI are li ' ni=r
représentât!vs for each wcr k i ng day that such représentâtive
is away from his normal place of ercoIeyment. Apy n 5 **“ + ̂2 r* :7> 5 R C 2
test hereunder shall be made during operation by LICENSEE 
of Said Plant and all necessary and adequate feedstock., 
utilities, supplies, catalyst approved for the test run by 
LICENSOR, and equipment for the operation of Said riant 
shall be furnished by LICENSEE.

(c) In any performance test, the foodstcck 
compositions, production rates, product purity, and 
percentage yield shall be determined according tc the test 
procedures given in an Appendix to this Agreement, which is 
hereby incorporated into and made a part of this Agreement, 
and under the supervision of the representatives of
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LICENSOR, and shall be averaged ever the entire twenty— four 
(04) hour period»

(d> The représentât!vas of LICENSOR shall have the 
power to declare any test run unsatisfactory at any time 
during or within a reasonable time after the test run if the 
unsatisfactory character thereof is due in whole or in part
to any cause reasonably related to plant performance except 
incorrect process, design and/or incorrect or inadequate 
disclosure of information under the provisions of this 
license. LICENSEE agrees promptly to make at its own expense 
such repairs or alternations the need for which may be 
properly designated by LICENSOR and which may be necessary 
to correct such, cause, or to waive the affected guarantees.

(e> Subject to the provisions of Section 9.04 of this
Tp: -r * U.iitll 3ô?.id PI¿ant •T! “ U r ct, £ p, -a guarantees as to
duct ion rate, quality, *nd narrg n t ô g s? yield duri ng any

parrortsAncs test, LICENSOR shall have the right at any tims 
to have, upon reasonable notice to LICENSEE, and at a time 
satisfactory to LICENSEE, one or more additional continuous 
twenty-four >24) hour performance tests under the conditions 
set forth herein to demonstrate the ability of Said Plant to 
meet the guarantee.

(f) In the event that LICENSEE defaults ir> any
obligation or fails to fulfill any condition pursuant to 
this ARTICLE 9 and such default or failure is not cured by
LICENSEE without undue delay after written notice thereof



from LICENSOR, or in the event that LICENSEE waives any 
guarantee hereunder, the LICENSOR shall, to the extent that 
the default o r waiver affects the ability of Said Plant to 
meet a guarantee of production, quality, and/or percentage 
yield provided for in this ARTICLE 9.

<g> In the event Said Plant meets the guarantees as set 
forth in Section 9.01 (b) of this ARTICLE 9 in a performance 
run as herein provided, then LICENSOR shall thereafter be 
released from any and all liability under the guarantee or 
guarantees so met.

9.04. In the event that, on the first or a subsequent 
performance test run, Said Plant fails to meet one or more

the production or quality g U cir5tnt©SS Q "? Sect i on 9.0 1 (b)
or 9.01 (b) (i i) of this ARTICLE 9 as a re su.It of

incorrect design of the Licensed Process as furnished to 
LICENSEE by LICENSOR is released from these guarantees, then 
within ninety (90) days from the said first performance test 
run of Said Plant by LICENSEE, LICENSOR shall undertake at 
its own expense to examine Said Plant and promptly to 
p r o v i d e all necessary p r o c e s s designs, drawings and 
specifications for any modifications of Said Plant or 
otherwise to modify the said information so furnished to 
LICENSEE by LICENSOR, as deemed necessary by-LICENSOR to 
insure that the conditions guaranteed by LICENSOR as

met? provided, however, that LICENSOR'Saforesaid will be



obligations hereunder shall apply only to the extant tlu-f 
the failure of Said Plant to meet one or more of the 
guarantees results from incorrect design of the Licensed 
Process as furnished by LICENSOR and/or to inadequate or  

incorrect information furnished to LICENSEE by LICENSOR 
pursuant to this license. If any modification recommandée by 
LICENSOR in accordance with this provision is carried out ay 
LICENSEE, then LICENSOR shall credit against one-half <1/2; 
of the royalty paid and payable by LICENSEE with reference 
to Said Plant in accordance with ARTICLE 4 of this license,
wi th appropriate refund if necessary, the cost of such
modi fications determined by LICENSOR to be necessary to

Sstid Plant to perform in £ (— r q \~ r! a n C 3 wi t•h the unmet
an ::ss5. The cost of such modi f 1 C 5.r-1 •_*; i S 3h ••?.l 1 be credited
: ♦ a •- uH--half (1/2) q -f the Qyjj r \/ q a ii r* 3. n cl P a y a o 1 e u y

LICENSEE with reference to Said Plant in accorcanea with 
this license, with appropriate refund if necessary. LICENSEE 
shall be entitled to such credit for the cost of any such 
further modifications to Said Plant whether or not such 
modifications are made to Said Plant.

9.05. In the event that, on the first or a subsequent 
performance test run, Said Plant fails to meet the yield 
guarantee of Section 9.01 <b) (ii) of this ARTICLE 9 as a
result of incorrect design of the Licensed Process as 

to LICENSEE by LICENSOR pursuant to this license,furnished



and unless LICENSOR is released -from this guarantee, then 
within ninety (90) days -From the last such performance test 
run failure, LICENSOR shall adopt one of the following 
procedures, the particular procedure to be at LICENSOR7s 
option;

(a) Allow LICENSEE a prorate credit against one-half 
(1/2) of the royalty paid and payable by LICENSEE with 
reference to Said Plant in accordance with this license with 
appropriate refund if necessary, or one—tenth (1 / 1 0) of the 
amount of total royalty attributable to Said Plant for each 
one percent (lV.) of yield deficiency.

(b) Have LICENSEE install additional equipment or 
catalysts, or modify the then existing equipment or 
catalyst, whereby yield is increased to the percentage yield 
orovided in Section 9.01 (b) (ii) , and credit '.gainst 
one-half (1/2) of the royalty paid and payable by LICENSEE 
with reference to Said Plant in accordance with this 
license, with appropriate refund if necessary, the cost of 
such additions and/or modifications determined by LICENSOR 
to be necessary to enable Said Fiant to perform in 
accordance with such yield guarantee. Such additions and/or 
modifications shall be subject to approval by LICENSEE, 
which approval shall not be unreasonably withheld; provided, 
however, that LICENSEE may elect not to make such additions 
and/or modifications and in such event the foregoing credit

Section 9.05 (b) shall be accepted by LICENSEE inof this



lieu thareor and, subject to said credit, LICENSOR sh?1i 
than be relieved or the unmet yield guarantee, If this 
option is elected, LICENSOR shall have a period of six 
months from the completion of the said additions and/or 
modifications in which to conduct additional performancs 
test runs provided in Section 9.03 above, and, if the 
percentage yield realised during a subsequent performance 
test run is higher than the yield guaranteed in Section 9,01 
(o) (ii), the credit specified in this Section 9.05 'b;
shall be reduced pro rata by one-tenth (1/10) of the amount 
of total royalty attributable to Said Plant for each one 
percent (1*1) by which the yield exceeds the yield guaranteed 
in Section 9.01 (b> (ii), If the percentage yield on such
subsequent serformarce test run is less than the yield 
guaranteed in Section 9,01 (a) (i i) , LICENSEE snail be
entitled to credit against one-half (1/2) the royalty paid 
and payable by LICENSEE with reference to Said Plant not 
only the amount expended for such additions and/or
modificaticns but also t o credit pro rata one—tenth (1/10) 
of the amount of total royalty attributable to Said Plant 
(after credit for the additions and/or modifications) for 
each one percent (17.) 'of yield deficiency,

9,0a. Any provision in this license to the c o n t r a r y  

notwithstanding, the total credits available to LICENSEE 
under this ARTICLE 9 shall in no evert exceed one- half

«■



(i/2) of the royalty then paid or which thereafter becomes 
payable under this Agreement with respect to Said Plant",

Note first of all that by 9.06 the MAXIML’N total 
(cumulative) money credit available to the lecensee is only 
one-half of the royalty paid by the licensee. This is fairly 
common in process licensing and is done so that even if the
mest severe guarantee oenalty arises, the licensor can at
1 east cover his out—of—oocket costs via the one—half (1/2)
royalty. If the licensed plant, when completed, fails to 
produce the guaranteed amount of product, the licensor can
'ey the license terms, walk away and keep one-half of the
royalty. This may seem unfair to the licensee, but, absent 
other factors, most courts would agree the licenser may keep 
the one-half. Certainly courts in the United States, Canada, 
England and those with a system of law based upon the old
English common law would agree. Why ? Because the licensor
and the licensee have bargained (negotiated) at arms length 
and have reduced their agreement to writing. They have 
signed a license contract which has language which specifies 
what happens when the plant fails to meet the guarantees, 
They have agreed on a definition of "failure" (the 
guarantees) and have agreed as to a maximum remedy (one-half 
the royalty). There is in such a case no need for the court 
to go beyond the express language of the license i.e>, no

unless, ofoutside evidence will be heard by the court,



■course, the injured party
developing country licensee
provi son is common in 1i ■
above stated

licensirv and the result san be as

The pv.r3Q55 of starting our examination with Q ;**> i. « ~ 4»

ooint out to the developing countries the fact tha
qnjjr ¿i.ntess two edsad sword. Thsv ottsn ar e examined b
b h a d e v a 1 o p i n g country ■from the viswDoint q*f bsnsf i t to t h s
licensee per se, Yet th-2rS S.L 50 bsnsfifcs to the
licensor. These include ceilings or ma;;imums on r liability 
and a most careful recitation of what constitutes
ir f or man c a an d what constitutes failure. It is for thi s
■ason that the 1 i cense 1 anguana itself can become so
icortar.t to the dev'01 Cp 1ng country licensee. This in tu,rn
uses u s to raise P3 inder flag that when he forms t % he
censes7 5 f~-am, an exoerienced liesrsino person should be
c1ud ed and on e of his important functions should be to
‘.?.d svsry word of t h© license and interpret it so it i s

understood,
~or other clues as to what is needed in the licensee7» 

preparation for license negotiations, we return to 9,01 and 
follow the sequence which the cautious licensor has 
constructed. In 9.01 (a), note the licensor safeguards and
hew these require a technical person on the developing 
country licensing team, Firstly, the performance test run 
can be made only if the plant is "free from mechanical



defsets
chemical, 
completed

which would affect the process. A complex modern 
plastic or synthetic Fiber plerit seldom is 
and, with a first test run, found to be 10QX free

from "mechanical defects". The- licensor and licensee both 
know this. The result is that the licensee must be patient 
while his engineering contractor "debugs" the plant and 
afte-' other tests, at last declares it to be free of all 
mechanical defects. Secondly, the plant must be constructed 
in accordance with process designs and specificetions
provided by the licensor (or design engineer) in which case 
they must be approved by the licensor. This again calls for 
an alert engineering (technical function) for the developing
country licensee,

As the plant is being constructed, if for example, 
such a licensee engineer wishes to vary from the procsss 
specifications provided by the licensor, he should be
certain he gets approval which later wi 11 stand
attacked (a letter or a. s i gnature on the sped fieat i on
or the like) . Thirdly, the plant must be opera,,ted duri
test run close to "Designed Capacity". At the least, the 
developing country licensee operating personnel must a.sure 
sufficient raw materials (feedstocks) are on hand for a run
at designed capacity for the number of days spsci f i ed. The
longer the test run, the more onerous this provision can
become to both licensee and licensor. Lastly, in 9.01 (a)





(where tna latter includes not only marketing of a final 
product produced in the licensed plant but also procurement 
of raw materials, catalysts, and equipment). These three 
normally are found either in person or represented by a 
consultant on the knowledgeable developing country 
licensee's team, i.e, the team approach to preparation for 
negotiations is common and will be seen by what follows to 
be logical. First, however, a. word of explanation. Large 
firms have available large numbers of trained emoloyees, 
i.a., technically trained, legally trained and business 
trained. Small firms and many developing countries often do 
not have such availability. Accordingly, where the 
explanation to follow mentions a particular experience or 
discipline (training), it will be recognized that often a 
developing country will Employ consultants and/or lawyers or 
patent experts in private practice. It is the task cf these 
outsiders to "fill in" and to supplement the in-house 
expertise of the licensee. That which is accomplished for 
the developing country, however, should be the same whether 
done by a consultant or an employee.

Technical consi derations

Broadly, the task of the technical discipline relative 
to preparing for negotiations concerning guarantees includes 
six elements, namely (1) those associated with selection of



the technology, (2) those associated with negotiations of 
ths license (and where as usual it is a separate document, 
the engineering c o n t r a c t ) (3) those associated wish
■fabrication of she mechanical elements, (4) those associated 
with assembly and erection of the plant, o.; tnose
associated with the plant start-up (including the test run 
□r runs), and (6) those associated with ths long term 
operation of the licensed plant. Technical trouble shooting, 
of course, can be associated with any of these & elements.

(1) Selecting the technology
The most important cart the technical '•unction

relative to the guaranty provisions in technology transfer 
agreements for developing countries, occurs during planning 
•'even before any negotiations are entered into). i. e »•, 
during the selection of the tyoe of technology to ns 
utilized in the licensed plant. Quite obviously, if the 
correct technology is selected, guaranty provisions will be 
a minor point and may not even be needed. This is for the 
simple reason that tine technology than may be so well proven 
over many plants and licenses that nothing is likely to go 
wrong. On the other hand, if an incorrect selection is mace, 

detailed guarantees may be needed in an attempt toverv d
protect the 1i censes. Further, the prospective licensee in
the developing country should draw a distinction between the
acqui sition of techno! ogy from those firms which utilize che
technology themss1vss, (' .. s., the acqui sit ion of chemical



technology from a chemical manufacturing company), and 
acquiring technology from a -on-manufacturing engineering 
type firm, (i.e., an engineering contractor with great 
experience building chemical plants but a contractor who 
does not himself make chemicals)« Thus, if the engineer in 
the developing country were to be asked where he might 
obtain nylon, polyester, polymer or fiber technology, he 
might name first and foremost several different Japanese or 
European or USA fiber producers. This might be a grossly 
insufficient list, however, since there are several 
non—producer contractors who have the expertise to build 
such plants. As this chapter is being written, there is
currently running i; a ! a  r- r number of textile magasines, an
ad by Lurgi (a German engineering contractor), This 
advertisement states "Polymer and tibsr technology 
available; polymerization plants for nylon ò and nylon òò,  

polyester, poiypropylere, and poiyacryianitrai. Spinning 
plants for staple fibers, Staple fiber and tow plants, High 
speed spinning plants for textile filaments. Texturing
plants. Spinning plants for technical filaments. Spinning 
plants for carpet yarn. Tufting plants for carpets. Spinning 
plants for tire cord, Spun bonded and non-woven plants, 
needled floor coverings, heat sealed low weight webs. Plants 
for other polymer and fiber— like materials, Lurgi has built 
a hundred polymer and synthetic fiber plants in 23 different

100 plants of thecountriss".Obvi ously, having built over



ahe-ve ryng H L-urgi wi 11 offer a. set of guarantees many times
cried and issteci in the market n 1 a:r* - **ce, There wi11 be liotle.
-t- anv í  cnancs for the devel eping countr y licensee to chan ;~1 — ■ v —
he Q LI 3 r 3 fi C t? -E? provisions. The betòc h.3 can do is attempt

find ouit if 3.1 1 100 have had the same guarantee, If !-* £ r m r? S

should tr\/ 4 nrt • “• guar antees equal to che best Lurgi s nsii
granted to any previ cus 1 i cansee. i n th i s t yc e O-f A

situation, the technical function durino selection cf cine
technology should be instructed to gain an adequate
u n d a rst a ndiing and appreci ation from Lurgi (or the other
contracti ng engineer) as to the scope and content of the
guarantees offered, Armed with this initial irfcr-nation, the
technical function will be prepared to explore the content
of the other IOC**

Contrast the above with the purchase ot a. licarves vcs 
5 jy DuPont or TCI for technology for the ma.nuf scture ot the 
same polyester polymer and for soinning fibers from such 
d oIymer j In the latter case, a separate engineering 
contractor will have to be procured by the developing 
country licensee and the process guarantees will be up to 
the licensor manufacturing company, i.s., DuFont or ICI. In 
this event let us assume that the selection of the 
technology process is between these two firms, It will 
include a. detailed technical evaluation and study. The
developing country engineer 
of the licensor DuF'ont or

probably will 
ICI. he may

visit the plants 
empio'/ technical



consul cants and may review patent literature, technical
literature, consult with university processors. and the 
like. He then may recommend via his report to management 
which licensor he believes is best -for his firm er 
government from a technical viewpoint.

It quite often is helpful to the technical function 
when selecting the proper technology and obtaining the 
proper guarantees if a world—wide listing of firms 
practicing a particular technology is available, or, if not 
available, is assembled. With respect to each firm on the 
list, capacities, number of plants, type of technology 
practiced, and the like can be listed. Obviously, if the 
only plant which a particular licensor has built or licensed 
will produce only 10 0 tons a day and the new olant 
^contemplated by the developing country licensee is to have a 
capacity of say 1 ,0 0 0  tons, great caution should be 
expressed by the technical function. Scale-up is not always 
accurate or easy. On the contrary, if the technology to be 
licensed never has been utilized commercially by others, the 
technical function should express caution-. Even with very 
detailed perfect guarantees, such technology may not perform 
as expected by the developing country prospective licensee.

One of the major questions the recipient of technology
may sometimes face is that whether to acquire proven versus 
no nan-proven technology. The issue at stake here will have 
three major aspects:



imolications on reliability of the fcech.nciogy
(guarantees)

- implications on price
— implications on R + D e-rfort by chis reti.pient of

technology
The price implications a~e quite clear ir. the same that

non—proven technology is, and usually would : 
expensive to obtain.

je, less

It should be stressed that scaling-up/ctown the
technology may also affect the price as well as the costs of
Q u o t i n g  the technology into operation, particular! y in the
chemical -field, where often 2 + 2 do not necessarily equal 
4,

Another option ¡nig 5 it be taken into a. cc curve by
developing countrios,- that is the so called techno 1 
"public domain" or "absolute” technologies.

. O O 1 2 S i .1

Usually such technologies although "freely" <=IV'S.i 1 .f.‘c 1 5
(that is their legal protection expired), req1-ii re for'
•commercia! application the acquisition of know-how, which in
some cases might be of proprietary character, then 
cost,

(2) Negotiation of the license.

■ef era at

Negotiation has been defined as a highly refi ned
process of exchange between the licensee and, at one stage, 
the licensor or at another stage the engineering contractor 
for the licensee. Such negotiation is required because the



contractual provisions of the relative ’'values'1 are not 
fixed,' i .e., seme agreement or settlement is needed, i. e. , 
if all license terms are fired, the parties need net 
negotiate. The technical function is beet served for the 
developing country if technical problems with the process or 
olant relative to the guarantees are avoided later on. It 
thus, should be the primary purpose of the technical 
function during negotiation to settle the technical license 
terms upon mutually acceptable terms.

Moreover, the cost of having it operating (delays, 
repetitive tests, additional R + D, etc.) may prove 
ultimately that the cost of the technology is not that low 
and actually, it could be even higher.

Furthermore, in case of non—proven technologies only 
very general guarantees usually can be obtained, if at all. 
Therefore, in a critical situation when for e;;ampie the 
technology has been tested only on the laboratory scale, 
usually guarantees at full commercial scale may not be 
avai1 able.

Those are therefore the consideration which shouic be 
very carefully reviewed when dealing with manpower 
technology.

Naturally, when the recipient of technology has 
sufficient R+D base and intends to develop a technology 
jointly with the supplier, then the non-provan technology 
may be attractive, however with a few exceptions, this is



not the case cf deve!aping countries,
uavelapmen cal and adaptation works in such casce 

usua 11 y costly and tinte cc-nsu.ming, and a. 11haeq th• sy 
certain circumstances, nay be attractive, it is surges 
in general* that ¿svelenine countries ¡-athsr ch 
cccnerci ally proven technologies! probably from the sue c 
‘■•jho licensed the technology to oany recipients* and pcs
-ja-pasif v expertise*

3 i ¡nu 11 an eou. s 1 y 3 their technical •ersor shoul
understand that what is being established probably will be­
long term business relationship * Neither sice (neiche 
engineer) should over/reach nc-r should either the license 
or the licensee technical -function expect to win a sureiu.

¡reoaratio -for a iicer.stevc-nd 8. c £i'~18.in cri t i c al p o i n t . In p

n ^ g o  r i s. t i Of! i t h e  li p e n s e e s t e c h

i d e n t i f y  an d list all of t h e

objectives. He then should attempt to place values on thes 
which are most important> the technical effort shoul 
concentrate cn this facts'*> It is in this type of oisnnin 
ahead for the negotiation itself* Also, on a. more oe-sons.
1 aval., t h e technical person f or 
licenses should attempt to meat 
technical person for the licensor, 
discuss the guarantees informallys 
toward fully understand!ng what 
when they appear in writing in the

Il f*. 3 developing count
and to get to know ti
These two can and shc.il 
this is but a first ste 
the guarantees wi 1 1 mea 
final license agreement



Further, if during the actual negotiation, a particular 
technical or language point is not understood, the 
developing country technical person should net be afraid to 
seek clarification. For example, he can ask for a causus 
Away from the other side so as to be able to discuss in 
private among the members of his own developing country team 
the points which he does not understand. This approach, of 
course, requires a very disciplined negotiating team and one 
with trust in its own engineer (technician).

The process of evaluating and selecting technology and 
leading meaningfully to the negotiation process presumes 
that a certain level of varying expertise exists within the 
negotiating team. This, in turn presumes that the developing 
country has access to various experts. As a practical 
matter, however, many insti tutions and enterprises (to say 
nothing ' of individuals) ir. developing countries lack 
sufficient information concerning the sources of technology, 
the negotiation process with respect to the acquisition of 
technology and the manner in which guarantees can be used. 
If this is ai fact in a. particular country and if additional 
institutions within this particular country offer 
insufficient assistance, the technical function may best 
serve the licensee by recommending that a technical1 y 
competent consultant be hired. A. the very least, such a 
consultatnt should have licensing and negotiating experience 
if, in fact, a portion of his duties are to include



cansv.il tati en relative to the cu-aran tese»

(3) í-abri cation 3 «f t h 2 pia n t elements
T h e c; u a ranters fiKQrSSSed in the licen 5a agr' e H:T. 3n t o -f J. 2ft

r?T2r b -■ Ck t O t h *£? si 0»T?Sri 13 incorporates with in the plane.
t hie reactor, the heat 5»Kch a n g a r, the ci i st i 11 at i or.

towe^, etc. In the earlier quoted guaranty, 9,01 stated that 
the performance test run must t-e made while the plant is 
” free from mechanical defects11. It is -during the fabrication 
of parts or elements that such mechanical defects most often 
arise. Thus., the technical function performs an important 
service to the developing country licensee, if, during 
fabricaticn, it checks repeatedly each of the elements of 
the plant. Such checks commonly are performed by technical
CO pedi ters or gp. CJ 1 H BSf 1 n g assi s hants. In ■? 5. C t * thdd V
SCm e t i m s s e v e n have a* effi ce or -ifC25 k in the fabrication
cr hops for the .*n Q r ¿5 vital s 1 e m e n 13 If g. reactor* for
SKample, is to be built in Germany, the technical funcelon
from the developing country should if possible try to have 
an employee or a trusted representative located in Germany,
This person 
the licensee 
becomes even 
other factors 
from view once 

In the 
the o1 an i,

periodically will check on progress and in-orm 
whether specifications are being met. This

more critical when the Pole 5 Or PV31 3.1 (and
in the fabrication cf parts) may be hi dd sn

the reactor is completely a s se.mb 1 ed,
procurement of the various elements or parss cf
the procurement con t r a c t should state wh a i:



guarantees, if any, will be given. These car supplement 
those given in the license agreement. Often, these 
guarantees will run from the fabrication to the engineering 
contractor if the latter is doing the procurement for the 
developing country licensee. However, because the licensee 
has a large stake in these guarantees, the technical 
function should approve and be fully informed concerning the 
fabricator's guarantees,

(4) Erection of the plant.
During field erection of a complete licensed plant, it 

is almost impossible for the developing country licensee's
engineer to witness every single step. This is one of
reasons that a test run following erect i on normal1y
Lit i 1 i CSd to determi ne whether or not the guarantees will
met. What does occur du¡ r i n g grget i on, however, is chat
changes may a:"ise and these may aftect the guarantee
povi sions. The al ert technician or engineer for the
developing country licensee should fellow these changes and 
make sure that the licensee management is informed so that 
the licensor can be informed and the license or the 
contractor guarantees can be altered accordingly.

It is ccmmon for the actual erection of the licensed 
plant to be accomplished either by direct labor or by a firm 
which is different from the firm which drew the plans .and 
designed the licensed process, To the extent this is true, 
the pe rform ance of  the actual construction group or the





\

Such an engineer will not hesitate to ask questions and 
absorb as much of the technology as possible by utilising a. 
"hands on" approach under the supervision of the licensor, 
If the test run is to be 24 hours or «ore in I engirt, 
practical difficulties will arise such as staying awake and 
alert through a long period of time, At .the sane time, the 
taking of all samples and the testing of these samples will 
be critical for it is these elements which determine whether 
or not the guarantee has been met.

(6 ) Long term operation
Lastly, the technical function for the developing 

country licensee will be responsible for operating the 
licensed plant at the "guarantee level" after the licensor’s 
personnel return to their home base. Faced with this 
eventual responsibility, the licensee’s engineer (technical 
function) has all the more incentive to be present during 
negotiation of the guarantees.

Legal considerations

A person with sufficient legal training and experience 
is indispensable to the drafting and negotiation of the 
guarantees in a license agreement. In this area, two 
questions should be asked: (i) have the guarantees been
worded with sufficient clarity and exactitude that they can 
be understood by both parties without recourse to legal



action ? <2 ? i-f it becomes necessary to bring a lawsuit o
enforce the guarantees, have sufficient provisions be- 
incorporatsd in the other portions ct the license agreement 
to allow legal action successfully to be pursued by the 
licensee. For example, ash the following ~ whac isw governs»
under what condì tiens is -3. lawsuit parmi tted. is
language of the license precise and does i L rover tha
important parts; dC2S ths licsns^ f aauire a.rb L Lrat 1 ÜI*Î
instead of a full-blown lawsuit? and do the guarantees run 
to other than psrf srmancs factors, (i.s., to gutem 
infringement, for example, in which case a patent lawyer or 
agent as well as a general lawyer or agent should be 
consul tad )?

The most experienced business cacy-le and executives 
prefer to employ a legally trained 1 terming specialise 
rather than a general lawyer fur hne reason that tha 
drafting of the guarantee provisions can be very technical. 
Gereг1 lawvers seldom have trained at technical schocls and 
it is a wise one which recognises his limitations. As we
nave seen earlier, the guarantee provisions such as ARTICLE 
9 may contain test methods and detailed scientific elements 
which only a technically trained osrscr* adequately can 
underst and•

The legal function often can be best served relative to 
guarantees if the developing cou.r.trv licensing specialist or 

first assembler a. number cf guarantee provisions from1awyer



nf" h 3^ 1 irw'çac;. 5-1*s friends. UNIDO and WIFO are but a f aw
sources of sample guarantees. These provi de compari son and
all *3w compi1 ati on of a check list of factors to be ccvsrsd
in the license to be negotiated. They else allow bhe lawyer 
or licensing specialist for the licensee to obtain an 
appreciation of the types of liquidated damages or royalty 
credit factors which have been made available to others in 
other license if within the prescribed test period there was 
no successful completion of the performance test.

After the guarantee provisions have been negotiated and
r ed Liced to writing. a cautious 1aw yer or licensi ng
SDSC ial ist for a devel oping countr V  1icensee will conduct a

-  J ; fj\/ session with the engineers an rj technic al consul tants
for .i_ J— e 1i cense •2* pQr 2•x ample, the wf xttan 1 anguage -elati '/ 2
to "  n $ test rL.n C-3.fl be  SKSfnined and en i rne.*«2inary test r; »ri

conductad with the en igneers stati ng the many ways they can
imagins the tast run could pass ibiy go wrer,g. The lawy
f han Qan see i t t hs language u.tiliced in the gu a r ant22

provisions has taken all su.ch possible failures into
account.

One other legal function can be to alert the team 
leader cr manager of the developing country licensee to the 
trade-offs which are possible between guarantees and
royalties. In some areas, no guarantees may be necessary and 
the deletion of the guarantees in those areas could possibly 
provide ammunition for a trade-off which would result in a



lower royalty being paid by the licensee. On the other her.e, 
the licensee should be aware that as the guarantees are 
tightened. the natural reaction of the licensor may be tc 
ask -for an increased royalty. An experienced lawyer or 
licensing specialist should alert his team to that 
possibi1 i ty.

In the preoaration bv the deveicoing country licensee 
for ■ contract negotiations on guarantees, we now have seer 
that the most important single factor is the -need for 
clarity ,i.e.j for language which states exactly what is
g u a r a n t e e d and what is not guar an teed an d undsr what

c o n d i t i o n s breac h e s  of the w a r r a n t y  will r e s u l t i n

1 i g u idated damages or ctihìsr” osnalties. The develo ping

c o u n t r y  lie s"! “3 '2 Ç? W P. O h 3.3  3.T1 2 œ a -3 7 Qng p 3-r“ sAi’"* on h 1 3

nagoti a.ti on t e a m  f ami 1 1 a.f wi bh g u a r a n t e e  la n (2 i J. 3. p 3 and

p e r h a p s  with ©*•{ ir i enee 3. u H 3 Q 3 ÎZ 1 ¿?. C. X n Q g u aranà 323 .

most often w i 1 1  cbtain uh 2 3  2 ir □ >J. 3. r 5. H fi 3 3 S a n d . .r.Cr 5

impcrtant1 y ;4 the best finished slant. whether the oerson 
advising the licensee on such paints is an employes of the
iCfinSSS 7i rm or government or whether h<2 i 3 an independent
onsul tant i s of small matter. What real 1 V - y matters is the
ri or training an d experience which this psr 30-1 has.

Economic considerations

Among the functions performed by the economic manager



in preparing -for negotiations relative to guarantees, are 
marketing, quality control, import of parts and/or raw 
materials, export o-f manufactured product, prices including 
royalties* and personnel to be used. One of the most 
important guarantee provisions to the marketing manager can 
be that which assures a certain purity of product or, in a 
more general nature, quality control. A purity of product 
which will sell in some markets may not sell in others. Even 
the most perfect production plant is virtually useless if 
the output from that plant cannot be sold as planned. It 
thus is important that the economic function for the 
developing country understand these factors when preparing 
to negotiate the license and contractor guarantees.

In many licensed plants, imported raw materials, 
' catalysts, and parts will be utilised. The guarantees which 

are given in the license agreement often are dependent on 
certain of these being utilized. It thus is incumbent upon 
the business or economic manager to appreciate the
relationship of the warranties to the materials utilized. It 
would be very short-sighted to save money on a purchased raw 
material, if as a result, the plant does not produce to the 
guaranteed level.

As we earlier have seen, many guarantees offer as a 
remedy for breach a certain refund or forgiveness of a 
portion of the royalty. The amount of royalty usually should 
be such that it will not have a major impact on the price at





essential tc obtain several bids.
It should be stressed, however, that at the stage cf 

tender preparations or essential and critical technoigios 
and investment, parameters are tc be established.

The tender, in principle, -fires ths conditions and 
parameters of the investment, which in view of the investor 
are to be met by the potential suppliers.

It is therefore essentisi and imperative that all the
paramenters described in detai1 in the previous chapter are
completed, inclusive of direct contracts with patential
suppliers, prior to the preparation of the tender documents.

In case of tenders, one may opt for the so called "open 
tender", that is an unlimited number of offers may be 
submitted, or "closed tender" that is a selected number of 
suD-oliers only' are invited to bid.

Each way has its merits and the investor should decide 
which -nears will be used in each individual case.

As the preparation of tender documents assumes the 
completion of the activities described earlier, in seme 
instances, it may be the engineering compan.y who assists the 
investor in their preparations, as well as the selection of 
the final supplier on a basis of a comparative analysis of 
the offers received.

Of course such task may increase slightly tine cost of 
investment, yet the experience of the consultants may pay­
off, by a proper selection cf the supplier and critical
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CHARACTERISTICS OF TECHNOLOGY TRANSFER TO DEVELOP I N& 
COUNTRIES

q prcviae a reviaw
CQU.rvfcfi ES i n the lass
in this process, single
hf i3r AT.Cng suppliers and
e and describe basic
3 and attempt at
: of technology flows in
r v; 3;“ to the users of

This chapter is intended 
technology transfer into develop: 
years, to map certai.- visible tr« 
out major actors of technology * 

recipients of technology, c. 
problems which still exist in 
charting key issues and direct 
years to come, which might be 
the Euice and emphasize the role of cub!ic enterprises in 
this area.

The material which has been used to prepare this 
chapter has been obtained, in the majority of the cases, 
through the Technological Information Exchange System (TIES) 
operated by UNIDO, from the experience of UNIDC’s 
Technological Advisory Service >TA3) and from information 
supplied directly by developing countries, as well as 
materials from ICF'E,

To the extent possible* some data, published in Les 
Mou.vel les, Journal of the Licensing Executive Society, are
also used in this chapter
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The -flows of technology tc developing countries in 
principle, are ef -f setae fay the way cf direct foreign 
investments, the supply of equipment, machinery and turn-key 
plants (embodied technology), setting cf joint vsnfuras and 
licensing cf patents or non-patented knaw-hew.

While probably the majority of the flows of technology 
are taking place by way of supply of equipment and machinery
and by way of direct foreign investment, the supply Ot
know-how or licensing. both in terms of absoi ute volumes
well as its importance as an affective vehicle for. direct 
transfer cf technology increased considerafalv in rscsr.t 
•period,

For example, major technology i mporters among
developing countries (Argentina,

Brasil, Mexico, t'enezuel a, India, Repufa1i■- of South
Korea, Ph 1 1 i poi r.en and Portugal) paid for technol i r, ways
of royalties,in 1965 approx i mat ely 230 min :j3 while in
1981 already .estimated amount of 1.3 bin. US'S.

As can be cl earl y seen from this ax amp1 e '—i veloping
countries imported in 1965 technology worth of ca, 300
mi lion U3$ while their imports increased ’in 1975 to the 
amount of ca. 1 billion and in 1930 reached the sum of ca, 
2.5 billion US$.

±



This heavy concentration of inflows of technology in 
few of developing countries is one of the characteristics of 
flews of technology to those countries.

While in 1965 their share in the world turnover of
56/technology accounted barely to 87. , in 1980 it has reached

the impressive 147, and is enpected to accelerate even faster 
in years to come. This rapid growth can be attributed on one 
side to the overall economic growth, and on the other to 
industrialization efforts undertaken by the Government in 
those countries. Yet another factor is gradual shift from. N 
- N flows into N - S and S - S flows of technology.

Another important feature of technology flows to 
developing countries is the fact that those flows are in 
major parts coming from transnational corporations (INC).

It is estimated that while TNC?s share in the world 
technology turnover oscillates between 60—70/4 , it
represents around 907. of the flows to developing countries. 
This partly can be attributed to the fact that large snare 
of technology flows is directed to companies in
developing countries.

While originally in the process of technology transfer 
we used to deal with licences and licensor, since early in 
the 1970’s , one should add a new and important actor, tnat 
is the Government.

This holds true for all major developing countries, 
although one witnessed an increasing role of Governments in



\

— “M f

technoloay development and transfer as well as . n 
industrialiced countries.

The presence of Governments in the technology transfer 
process constitutes an important feature of technology 
transfer in the late seventies and appears to be even more 
visible throughout the eighties.

The Role of Governments in the Technology Transfer and 
Special Features cf Acquisition of Technology by Public 
Enterprise

As mentioned earlier. the Government became an 
important factor in technology flows to developing 
cnu.ntr i es.

One should however not over1 ook that the role of 
Government, as an important scunomic stimulator, nae been 
introduced both in Europe and the USA in the years of the 
Great Crisis 1930’= and since then its rcle only increased.

There is also no doubt that Governments played a 
significant role in the rapid technological development of 
the USA and Western Europe and the years fallowing the 
Second World War (not mentioning the centrally planned 
economies of the Soviet Union and other COMECON countries).

Postwar Japan went through a very strict control ever 
the imports of technology, which only recently, some years 
ago, has been gradually removed.

Again it was the USA that by the end of the XIX



century introduced the first antitrust legislation which, at 
present, is being rigorously applied to regulate the 
conditions under which the transfer of technology takes 
place in the US. The same may be said about member countries 
of EEC and Japan.

As the developing countries began to realize that their 
strive for a better standard of living of their people and 
accelerated social and economic progress required a 
mobilization of resources by their Governments, they began
to gradually introduce such policy instruments which 
ultimately led into a growing state intervention in the 
economy. Such growing role of the Governments led, 
logically, into the regulation of both, foreign capital 
i_nf_lowŝ  and foreign technology inflows.

While at the beginning of those various regulatory 
measures they aimed primarily at the protection of the 
national industry, with the passage of time and width the 
experience, the*/ gradually evolved into more complex 
technological policy, aimed at tine development of a national 
technological base.

Another feature of the Government's role in flows of
technology is substantial and growing public sector* in soma 
of the developing countries.

If one takes, for example, such countries’as India or 
Pakistan, one can clearly see that Governments there 
embarked, purposely, on a two way economic development, that



is development of the public sector for strategic purpose;
A'itn supcort of private enterprises in other vital areas •n-i

Sf/the economy and industry.*
less developed, among developing C Clint;* 1-h“

oublic or Government sector was purposely estaolsshec and 
promoted as the only possible way of mobilising financial 
and other means needed to embark on acc-̂ l grated
i ndustria! i sat ion. The public sector, therefore., plays 
usual 1 y a three-fold 1*0185

~ as means of industrialization
— as carrier of Government economic and see:

development policy
— as warrant*-'’ of the So^ernment’e control over

■strategic sectors of the economy ii ,a,, mi Iitary 1n d i .istry.
esc ,• i

Cue of these 
publie ent er p r i sas

th r e■=—f oId role, special f*’ a t ures o f 
in the process of technology acquisi tion,

will arise,
Those features will include, intar a1i a:
— need to secure implementation of long term 

development and social goals of the Scverment
— need to provide for the Sovarment, solid economic 

base and means for further development
In carrying out those duties, usually the public sector 

will look beyond the simple profit/loss estimation and will 
usually require securemsnt, in acquiring technology,



fulfillment of additional promises like creation o i

employment, training of additional manpower, possibi1 ity Or
creation of foreign exchange by export, unpackaging
technology and similar consi derations.

Fart of those "additional'' considerations will be 
directly or indirectly reflected in various guaranty 
provisions.Although the question of profit/loss does not 
necessarily always represent a predominant factor in the 
acquisition of technology by the public sector, yot it does 
not mean that those issues are not considered by public 
enterprises»

The State, which established the public sector, usually 
wishes these to be as effective and profitable as any 
private industry. The fact, however, is that in carrying 
their mission, they are usually burdened by other
considerations which often cannot be translated intosimpls 
financial statements.

Finally, when characterizing the technology flews to 
developing countries, one should not overlook two factors:

(1 ) difference of setting and bargaining power of 
entrepreneurs in developing and industrialized countries 
and,

(2 ) manpower situation and requirements in developing 
countries

The first issue or factor lias been, to a degree, 
covered in the present chapter, with indication of heavy



concentratian cf surplus of technology among TNCs>
This concentration and experience of TNCe, puts the 

enterprise in the developing country at a certain 
disacvantage.

Interprétâtion of the Term "Guarantee” in the Cortex t 
of Technology Transfer to Public Enterprises in Developing 
Countries

The prevailing use of the term guarantee still reflects 
a number of restrictions and imperfactions which must arise, 
when a term which was developed and established for the 
needs of technology transfer between privately owned 
enterprises in developed market economv count!" i es is 
transposed to a different situation like that of technology 
transfer between privately owned ertsrpri. ses in Jove; op ad
market economy £C:JL"yfcr’i 3 2 on one• side and pu■hiic er t s - p r i se - a

in developing CCUnfcri35 wi th A :t|Qr.« CT less different
economic systerit, on the other side. The different set-up
wi1i be snortly characteri zed i r this section38/

(.f. ) Technolopy___Transactions Satwssn Parti es in
Developed Market Economy Countries

The technological and economic situation ir which a 
tscnnology transfer between private enterprises in developed 
countries take place and which requires a corresponding 
legal regulation generally show, among others, the following 
features:

Both supplier and recipient are basically on a



comparable technological level; the technical infrastructure 
of both enterprises shows similar features: both parties 
usually have already run plants with similar techniques; 
they are familiar with the basic features of the technology; 
they have adequately trained personnel which may only
require some adjustment training; they know the supply 
markets and distribution channels; both of them entertain 
research and development divisions. When acquiring a new 
technology, the recipient therefore has no need to acquire a 
whole technological infrastructure within the enterprise to 
put the new technology to work. All the acquirer needs is 
the assurance that the technology is actually able to do 
what the supplier maintains it can do and that the
technology can be used without legal interferenca by third 
parties. In other words, the technology must not have
factual or legal defects. In cases like this, guarantees can 
be restricted to the assurance of the supplier that the 
technology transferred is legally valid, that it actually 
meets the description and that it has certain mechanical 
capabilities.

- The supplier very often is at the same time a 
potential recipient of technology and vice versa. Certain 
inconveniences which the recipient must suffer because of 
the legal protection of the technology, such as export 
restrictions may turn around to his advange, 
supplying technology himself.

when he is
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— Beth supplier and reel pi eni in a comparabln
nomic, technolcgical and soci al envi ronment.
mtries of both parties h ave a similar level
•analogical experience and achievament; thev have

i nf rastructure which provides access to mest of the 
necessary inputs and to adequately skilled manpower. Both
parties meet comparable factor allocation problems. Tha 
demand and consumption patterns, the income distribution.
the soci o-cultural and legal structures havs basic 
similarities. Therefore problems concerning the pro/ision of 
inputs, the access to outlets, the usefulness of the 
products or their compatiblity with the general situation in 
the • country require relatively little attention of the 
parties. The "appropriataness" of the technology » s a. given 
factor or will at least be evaluated with Lue halo of ?. sot 
of criteria which is common to both parties.

— Both supplier and recipient operate in. '"ountrics 
which are basically founded on market economy principles. 
This requires them to pursue, within the general legal 
framework, their own personal interests. . National 
development policies are, in principle, outside their 
interest, unless national policies are identical with their 
own interests or unless national policies nave been 
incarcerated into binding legal provisions cr other forms 
directly influencing their behaviour. Thus, national 
resources will only be utilised, if this is economically



advantageous. It this is not the case, they will only be 
used, if government makes the use economically advantageous 
by granting direct or indirect subsidies or by direct legal 
interference with as import restrictions for foreign
resources or obligation to use national resources.

<b' Technology Transactions From Enterprises in 
Developed Countries to Enterprises in Developing Countries

The scope of guarantees necessary tc correspond to the 
conditions described above can be quite narrcw. The 
situation, however, is different when an enterprise in a 
developing country, especially a public enterprise, acquires 
technology:

- The enterprise in a developing country will often be 
on a different technological level 5 its whole technical 
infrestructure will be different. Thus, the technology can 
only be implemented, if technology and technological 
infrestructure of the enterprise are brought together, 
either by adapting the technology to the £?;•:i sí ing

or by adapting the infr,astructure to t.ne
or both . Depending on the gap bet'/■:ssn
reqi..lirements of the technol<Dgy to be jrqij, i. red

ting i nfrestructure, the a'cqui sitian a-f the
technology itself must be accompanied by complementary 
measures to put it into effective working such.as training 
of personnel, provision of inputs, modification of the
technology



- The enterprise in the developing country will 
primarily regain a recipient of technology vis-a-v-a 
technology suppliers of developed countries for some more 
time. Therefore, it will mainly suffer from legal 
restrictions ascribed to technology and seldom benefit from 
them. Even where the enterprise In the developing country 
benefits from some of the legal restrictions, frequently
public enterprises ishould) pursue different objectiv~?3,
T hus a recipient may profit from exclusivity rights
mutual confidential ity obligations, becauss they give him an
exclusive position in the relevant area, But this will b £
contrary to th© function of the p ublie enteror ia a to
•bi scarce the acquired technology in the country after the 
public enterorise has fulfilled its pilot function of
gathering the necessary ex peri ancs with, the tech no I cgy, 
Exclusivity arrangements and extensive c o nf i dent i ai i ty
guarantees therefore would run counter the intere s t s n f a.
technology acqui ri ng public enterprise in a developing
country,

- The economic;, technological and social environ men': in 
the developing country is different from that existing in 
developed country. The access to necessary inputs, the 
impact of a technology on existing shills and production 
units, but also consumption patterns and income distribution 
will differ considerably from that in a developed country, 
Factor allocation problems encountered in the country of



supplier and in that of the recipient will differ, as well. 
Therefore, the appropriateness of the technology requires 
far more attention than in the case of technology transfers 
between parties in developed market economy councries and 
the set of criteria to assess the appropriateness must
differ, as well.

It may be the interest of the recipient in the 
develooing country to take into account some of these 
aspects where the effective working of the technology 
depends on the fulfillment of such requirements. On the 
other hand, certain aspects of the technological and 
economic conditions and needs of a developing country may 
not be of direct interest and concern to the recipient. As a 
matter of fact the "convergence of interests between the 
state and local potential recipients is likely to be, in 
many cases, no more then a deceptive fiction"̂ 9^

The recipient , e.g., may be reluctant to undertake the 
effort of searching for, and using local resources. The 
willingness to use locally available resources or to provide 
for training of personnel may also be primarily a question 
of economic profitability to a private enterprise, and here 
again, it may value short-term profits higher than mdeium or 
long-term profits. In this area, public enterprises will 
show more readiness to incorporate naticnal .development 
objectives into their business policy. Thi3 applies, in 
particular, to those objectives, which do not incure



additional costs or where additional coats are off-set b ■/ 
ben e-fits at once o r in the long run. T h u s ,  the use of local 
resources nay require some preparatory work, out may 
otherwise be fully suited for use both, from the technical

m/and economic pci no am view. /
Special cons!derations for manacers in develooinc

countries in resoect to- cua r a r.tas isaue5

Previous parts c-f the present Chapter provided the 
reader with the broad review and picture of the significance 
and macro issues related to technology transfer,

From the point of view of the manager, however,
sped ally man ager in the developing co1untry, relation and
si gni f icancs of gu.aran tv provision will play a predominant
r 01 2 often a crucial cn e,

Xt was mentioned earlier that the guarantee provis i ons 
are part of the risks involved in the individual project.

/». _ 5Uch tnsr P̂ Hj"*2» each manager >1 ill onl y nat J. i" 5.1 1 / tend
to 1 ewer On O'Sx risk 3 to the minimum, thus incr 33sirH "f"ST he
chances -f r th=? suecessf u 1 iroplementati on ~r t h0 givon
i r. vastmen

Cons i ds r* i n 5 there■:cre;l the quaranteS3 a3 risk
(T: 3.n v*3©rnsnh tools - u ItimatG OH S3 for that me *1 i u i 5
wo r th to devote somg attention to poss i b 1 e me asu.r03 wh ioh
can be introduced or used ir. reducing them.

First of all a major measure will be access
information related to the investment



This information will be of technical nature as well as 
commercial, legal and economic.

Technical information will provide the manager with, 
data about actual parameters of the technology, its 
performance elsewhere, problems related to technology 
development by the supplier, quality of the product, special 
requirements (if any) etc.

Information of this character may be crucial for 
definition and securement of guarantees, and ultimately for 
successful performance of the project.

Part of this information is freely available from 
professional magazines such as "Chemical Engineering'', 
"Business Week", "Fortune" or "Financial Times", part of it 
can be secured from the licensees of the suppliers or from 
his competitors.

The point is that such information should be secured 
and made available at the right time that is in. the stage of 
identification of technology and supplier and during 
contract negotiation. Moreover, information should be kept 
updated all. the time.

The same scope of information should be attempted to be 
made available in respect to the commercial., economic and 
legal issues, though some of it can be obtained only -from 
the supplier.

In case available local expertise and information is 
net up to required standard, it is advisable to hire
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op ti mum allocation of risks will be done among parties to 
the given investment.

As it is known the typical contract package will 
consist of;

(a.) invitation and instructions to Tenders.



of Pat23.

Cb> Farm of Tender,,
<c> Seneral Conditions o-f Contract, 
id) Specifications,
(e) Drawings,
(f> Bills of Quantities or Schedule 
Such a package is usually put together by the investor 

(or on his behalf by the engineering consultant).
By preparations cf the above package the investor is -

to a great extend — in control of al1 ocat i ng r i sks arising
out from the given contract. For information lets bri ef1 y
review some of more typical risks and ways of their 
allocation by the investor.

First, the so-called General Conditions cf the 
Contract, in which case usually standard forms like FIDIC or 
UNIDO are used with modifications introduced either by the 
investor or supplier cf tec'nnoiogy/er.gineering :or.pany and 
where already rea.sona.ble consensus was reached as to risk 
allocation.

Risks arising out of design of the works are reasonably 
taken care of in such standard contract forms as usee by 
UNIDO and to a certain extend in FIDIC (FIDIC turn-key Red 
Book).

Another typical risk is related to contract price 
f1 uctuation arising either out from inflation.or exchange 
rate changes.

There again FIDIC standard forms can be advisable or
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ICE (THE INSTITUTION GF CIVIL ENGINEERS) Contract Prie a 
Fluctuation Clause (see Annex III to the present Guide).

Taking into account the above s p e c i f eonsiderations one 
can conclude that realistic (and eguai ) ape-roach to 
allocation of risks will reduce the costs and cle.ins.

Large investments and construction projects ar c ccusplex 
and often are planned in ignorance of certain pertinent 
factors which may affect their cost and schedule cf
implementations.

Risk allocation. effected in reasonable manner, should 
and would be reflected in guarantee p r e v i s i n n g and being
realistic will provide with minimal!sation of
smooth delivery and cornslotion.

CHAPTER IV *

Formulation of Objectives by Technology Recipients and 
Suppliers from the Point of View of Guaranty Provisions 

1. National Development Objectives and Goals 
The industrial enterprise, be it private or pub!ic, is

placed within the borders or limits of the functioning of 
the national economy and as such in its activities., will 
take into account the national development objectives cr
goals.

If one eliminates such extremes like '’command economy1' 
and very strict arid direct central planning systems (which 
are only exercised in a very few cortn ss, not necessarily

l



developing.' on s obtains a fairly common situation, where
the technology recipient (industrial corporation; will adapt 
its strategy to the national development, and in some 
instances, may attempt at influencing national development 
goals by its own long-term planning. There is no doubt that 
often the objectives of the single corporation may not be 
necessarily compatible with those of the national economy, 
yet the economic system is usually fie:; idle enough to 
accommodate both and streamline them towards common long 
term goals.

For example, a quite characteristic short-term national
goal may be the el imination or drastic reductions of
negative balance of trade by way of let’s say, direct
reduction of imports.

3uch a decision may run contrary to expansion plane of 
a production unit, which is basing its development on 
imports of certain spare parts or components.

Another typical example may be that the policy of 
evaluation and approval authorities is to keep the royalty 
levels at the low level; long-term national policy goals are 
however, to improve the balance of trade by way a* increased 
exports., thus both export enterprise and approval authority 
may have a common goal in allowing higher royalty rates for 
exports.

Yet in another case, let’s assume that creation of 
employment might be the long-term national objective; for
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the industrial enterprise, it will mean the need often, t-- 
acac-t inported technology in such a way as to create more

- ?c> '

job'Ŝ  which may not be necessarily compatible with the
n of the technology imported nor the immediate
C C Î 5 C V Î V= 5 of the given corooration.

These -few examples of different objectives and coals at
the snt erprise and national levelillustrate the need and
obvious interaction among the three actors invoivec in era
process of technology transfer: supplier of technology:
recipient of technology; the Government.

In c o n n e c t i o n  w i t h  t h e  a b o v e  l i s t i n g  cf thrive m a j o r

'?.Cfl0r*3 * o n e  s h o u l d  n o t  o v e r l o o k ,  a s  s t a t e d  c a a r l i e r  in

C h a p t e r s I a n d  II, t h a t  r e c i o i e n t  of t e c h n o l o g y  m i g h t  b e  a.

- J r i V' •?. t Q e n t i t y  w i t h  g o a l s  and o b j e c t i v e s  of i t s  own, or it

.v i r S b a a o n p i i c  e n t i t y ,  w h i c h  s h o u l d  car’’"'1/ cu t th e

Sovernmant ’ 5 objectives at the enterprise/production levai.
Such responsibi1ity of the public sector gives then a

special place and role in economic development as direct
carri er of the Government’s economic policies,

—_  * Overview of major Economic Objectives at the
Enterprise Level

The major and only objective of the enterprise is to 
produce the goods/services the people need.

In this one statement, are included the basic 
objectives of the production process, carried, either by the

public corooration.private or



Natural1 y, this 
illustrating that the

statement is oversimplified, yet it is 
economy revolves around the process of

production and sales.
The usual goal of the production enterprise would be 

therefore to sell or deliver as many goods or services into 
the market place.

In ccnsidering these goals, common to all production 
enterprises, the corporation , naturally, will look into 
specific objectives.

It is without doubt that the maximalization of profit 
would be one among, if not the most important economic 
objective, of the production corporation.

We may therefore, among other economic considerations, 
directly name profit ma;;imal 1 zation as a major economic
objective by the enterprise.

The profit maximalization, which is the objective, may 
be achieved usually by many different means, and among them;

- increased production, (economy of scale effect);
- lowering of raw materials, and component consumption;
- exchange of used raw materials for less expensive,, 

yet of the same quality and properties;
- increased productivity per employed (management

effect);
decrease of employment (organisation and management

effect);
1ongerincreased price (due to higher quality.



curability* special -features, etc.’;
- application o-f higher levels q? techno! c *.'/ 

• technological effect) 3

- decreased costs of utilities, consuopiion, ecc.i
As can be seen, ths profit maxi ma 1 i r at ion objective can 

be achieved principally by three major tools:
- market,
- technology,
- management,
While market considerations and market place itself, 

will play an extremely important role in profit results, yet 
its influence is of limited character, in true sense -.hat any 
market has its ultimate sice determined bv income and number 
of units sold and bought,

While management tools mav contribute sincerely towards 
increased orof its, it is only technology where still
possibilities are in a high sense unlimited, providing net 
•only for higher quality of the product (qualitahive
increase) but also enabling drastically to cut costs.

Let’s take into account, for example, tne market of 
consumer electronic equipment, i.e., radios. In the early
30’ 5, those were built based upon diode lamp technology,
used to weigh ca. 10 kgs. and more and were ♦airly
expensive, although they were available in almost all 
households in industrial iced countries. Fifteen years I a-or, 
with the transistor revolution followed fc/ the application



cf various chips, not only radios became very small but 
their quality and reliability increased trefr.sndcu si /, with 
the price being cut to even 2—3 $ -for fairly sophisticated 
2-band piece, available throughout the world.

without the introduction of the new technology, tr.a 
market would have been saturated a long time ago, the new 
technology opened and expanded extremely the market 
possibilities5 similar changes one can observe also in other
areas.

In addition to the above described major economic
objectives, one should add developmental objectives,
characteristic for economy as such, which in turn can be 
achieved either by market or technological tools (see 
Chapter II in particular).

3. Nature of Guarantee and Objectives of the Enterprise
It is necessary at this stage to slightly revert cur 

considerations and for a moment return to the linkage of the 
guarantees and objectives of the enterprise as such linkage 
should and would be often decisive for many investment 
deci sions.

First of all lets analyse the figure reproduced rt -j

The three circles numbered 1,2 and 3 reflect the n 5. t Li f' 0?



and zc-cc-e
i & i. i_Liii!

sing out 3^ -̂Sr*
thus, to SK t-2nd %

ootenti al jr pozZiib 1 a objacti vasi
Lavsl (circle) 1 are guar an ieeE str i ct 1 v related to

techncloov 3=r se thara+ars predomi nantl y of izai
nature (yield, quality, quantity).

Circle 2 will arise aut of soscific coolicat ions of
givjn technology in a given plant, and there-?are may relate
to sc- ec i f i a at i on and guarantees regal'd ing cansuastian of 
utilities, consumotian of raw materials, partially Quantity
O u t p U C j, 3 CC,

Cirlce 3, usually extending beyond consideration of a 
sinoie investor will arise and affect factors of national 
character;, like environment (pciufcion) , supply of utilities..

It is therefore important to real ice those three 
"circles" of guarantee which arise firstly in preparing for 
negotiations!, and secondly when stating objectives of 
technical, riant and national character,

4, Role of Fre and Feasibility Studies in the
45/F or mu 1 at i on of Ec on cm i c -an d G t h er Objectives, '

The formulation of economic and other objectives is 
■facilitated by various studies undertaken in different 
phases of industrial investments,

The following Table 2 provides an i 1 lust.-aticn c?



investment cycle, each of cycia phases being briefly 
described.

Pre—1 nvestment Phase
The pre—i "vestment phase comprises several sieges; 

identification of investment opportunities iopportunity 
studies); preliminary project selection and definition 
(pre-feasibility studies); project formulation (feasioility 
studies); the final evaluation and investment decision, 
Support or functional studies are a part of the project 
formulation stage. Such studies assist a potential investor 
in fch decision-making process and provide the base for 
project decison and implementation.

To differentiate between an opportunity, a 
pre-feasibility and feasibility study is not an easy task in 
view cf the freguent, inaccurate use of these terms.

Opportunity Studies
Unlike the situation in developed countires, the 

identification of industrial opportunities that can be 
developed into investment projects is a major constraint in 
a number of developing countries, especially those in the 
earlier stage of industrial growth. With increasing
industrialization, more and more of such identification is 
being undertaken by the business sector, both public and 
private, but there is still a need for governmental and 
institutional agencies to identify the opportunities that 
may exist at different stages of development»Gelectivity in



TABLE 2 -  PROJECT DEVELOPMENT CYCLE*

* —  Table reproduced from UNIDO/ID. 206 Salea E.78 II B.5
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(g) Project implementation:
(h> Financial analysis; investment costs, project 

financing, production costs, and commercial profitability.
Then a project opportunity study is conducted in.

respect of an investment possibility, the pre-feasibility
stage of the project is often dispensable, The
pre-feasibility stage is also occasionally by-passed when a
sector or resource opportunity study contains sufficient
project data to either proceed to the feasibility stage or
determine its discontinuance. A pre-feasibi1ity study is,
however, conducted if the economics of the project ars
doubtful unless a certain aspect of the study has been
investigated in depth by a detailed market study., or some
ether functional study, to determine the viability,
Snort-cuts may be used to determine minor components of%
investment outlay and production costs but not to determine 
major cost components, The latter must be estimated for the 
project as a pa *t of the pre-feasibi1ity study, but it is 
not necessary to depend solely on firm quotations.

Support (functional) Studies
Support ¿functional) studies in industrial programming 

cover one or more Lut net all aspects of an 1nvsstment 
project and are required as prerequisites for, or in support 
of, pre-f easibi 1 ity etudes, particularly .large-scale
investment proposals. They are classified as follows;

(a)Market studies of the products to be manufactured,



mar k etincluding demand projections 
together with anticipated mark 

<b> Raw material and 
and projected availability a-? 
tc the project, and the ore

+• hi» T ft n • / :
■t penetration;
nput stu. tiee , covering oree erri 
raw materials and inputs tesiz 
lent and projeered orice trends

of such materials ana inputs;
(c) Laboratory and pilot plant tests, which are carried 

cut to the extent necessary to determine the suitability of 
particular raw materials;

id) Location 
erojacte where tra

studies, particularly for potential 
port caste would constitute a major

determi na.nt;
(e) Economi es of scale studies. which are generally 

conducted as a. cart of technology select inn studies, These 
are secarstely commissioned when ss’-'srei f echool oqi as and 
market sizes are involved, but the problems are confined to 
the economies of scale and do not extend to the intricacies 
of technology. The principal task of chess studies is to 
evaluate the size of plant that would be most economi - af ter 
considering alternative technologies, investment costs.
production costs and pr1ces, The studies noraml1y take
severa1 c ap ac i t i es of pi ant for analysis a r. d d e v ? 1 o p
broad character!sties of the pf^Oj sct, computing resluts f cr
each capacity size;

(f) Equipment selection studies, which are required 
when large plants with numerous divisions are involved and



the sources of supplies and the costs are wi 
Equipment indenting, including preparati 
invitations for bids, their evaluation.

elv divergent, 
n of bids, 
indenting and

deliveries, is noramlly carried out during the investment or
implementation phase. When very large investments
involved, the structure and e oonomics of the oroject de -• 5 n d
heavily on the type of j~. 3 equipment and its capital and
•operational costs; even r p operational efficiency of the

project is a. dirset functi on of the selected equiomsnt.
In such cases, where standardised costs cannot be 

obtained, equipment selection studies become imperative as a 
support to techno-economic feasibility studies.

The contents of the support study vary, depending on 
the nature of tine study and the projects contemplated, 
Since,- however, it relates to a vital aspect cf the project, 
the conclusions should be clear enough to give a direction 
to the subsequent stage of project preparation.

In most cases, the abridged contents cf a support 
pre-invesinent study, when undertaken either barer cr 
together with a feasibility study, form an integral part of 
the latter and lessen its burden, A support study is 
undertaken after completion of a feasibility study when it 
is discovered in the course of the study that it would be 
safer to identify a particular aspect of the project in much
greater

study is often mi sunderstood andThe term feasi bi1i by
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feasi bility study are interrelated and that t h e ir rank ing



their preparation»
ft feasibility study is not an and in itself, but only a 

means to arrive at an investment decision that need net 
agree with the conclusions o-f the study. In fact, it would 
be rare to find investor response so flexible as tc fully 
conform to the results of such a study.

Investment (implementation) Phase
The project investment or implementation phase for a 

large stael plant bears little relation to the setting-up of 
a small-scale unit for the production of castings or 
precision parts and components. Assuming, however, that a 
projected industrial activity involves the construction of a 
factory and the installation of machinery and equipment, the 
project investment phase could be divided in the following 
broad stages: 'a> project . and engineering designs; (b>
negotiations and contracting; <c> construction; id) 
training; and (e) plant commissioning,

The preparation of project and engineering designs 
includes time-scheduling, site prospecting and probing, 
preparation of blueprints and plant designs, detailed plant 
engineering and a final selection of technology and
equipment.

Negotiations and contracting define the legal 
obligations in respect to project financing, acquisition of 
technology, construction of buildings and services, and 
supply of machinery and equipment for the operational phase.



In i n'/estíren t phase, major considera^, on,
particui ariy IP pro ‘isct and engineering designs and
nSGOt1 i OC. will be given to guaranfcse issue, and in

Q-r— w — -J — — —■ • —Gnst^UCill on and plant commissions t c g uar an tee
perto.'iT.ace.

It
investor,
consultants, architects and contractors, equipment 
suppliers, patent holders and licensors, and collaborators 
aid suppliers of input materials and utilities an the other. 
This stage involves a host of procedures that often present
ser i ou s p rob I sms for develop ina countries* kieccti ati one and
contracting take place at all stages of the base for the
activities of the investment phase. The ■dec i s 1 ons at the
investment phase, however, do not necessaril y foilnw L í ! s
recommendations of the pre-investment studies. Direct 
negotiations and contracting reveal the reed for 
modifications and provide new ideas for project improvement 
that often lead to unforeseen increase in investment costs.

The construction stage involves site preparation, 
construction of buildings and othe"* civil works together 
with the erection and installation of equipment in 

with proper programming, scheduling and guarantee

covers the signing of contracts between the 
on the one hand, and the financial institutions,

accordance



provisions.
The training stage, which should proceed simultaneously 

with the construction stage, may prove very relevant to the 
rapid growth of productivity and efficiency in plant 
operations.

The plant commissioning or start-up (delivery stage) is 
normally a brief but technically critical span in project 
development. It links the preceding phase and the following 
operational pase. The success achieved at this point 
demonstrates the effectiveness of the planning and execution 
of the project and is a portent of the future performance of 
the programme.

This is a crucial moment for the meeting of the 
guarantee negotiated earlier and overall performance of tne 
contract and technology.

The investment phase involves heavy financial 
commitments and major modifications of the project have 
serious financial implications. Bad scheduling, delays in 
construction and delivery, start-up, etc. inevitably result 
in an increase of investment costs and affect the viability 
of the project. In the pre-investment phase, the quality and 
dependability of the project are more important **han the 
time factor but in the investment phase, the time factor is 
critical.

Operational Phase
The problems of the operational phase need to be



ccnsidered from both a she!rt and a long-term v i = wp o i i t t .  Th e
short—term vi sw relates co the initial period af t
commencemen t of production when a number of pros? sms may
arise concerning such matters as the application of

production techniques, operation of equipment or inadequate 
labour productivity as well as the lack of qualified staff 
and labour, Most of these problems should, however, be 
considered in relation to the implementation phase and 
necessary corrective measures should pertain principally to 
project implementation, The long-term view related to 
production costs, on the one hand, and income from salss, on 
the other, and these have a direct relationship* with the 
projections made at the ore—investment phase. If such 
projections prove faulty, the techno—economic feasibility of 
an industrial activity will inevitably be jeopardised and if 
such short-comings are identified only at the operational 
phase, remedial measures will not only be difficult but may
prove highly expensive.

The above outline of the investment and the operational 
phases of an industrial project is undoubtedly an 
ever— simplification for many projects and, in fact, certain 
other aspects may be revealed that have even greater short 
or long-term impact. The wice range of issues that needs to 
be covered during these phases highlights the complexities 
of the pre-investment phase which constitutes the base for 
the subsequent phases. The adequacy of pre-investment study



ano analysis largely determines the ultimate success or 
failure of an industrial activity provided there are no 
serious deficiencies at the implementation and the 
operational phases. If the pre-investment study is 
ill-based, the techno—economic rectification of the project
will be very difficult h 
executed and operated.

5. Establishment of 
Rating

In the evaluation of 
pre-investment studies
pre-feasibi1ity or regular 
technology, or investor, 
establishment of critical 
project, some of which w 
guaranty or warranty provisi-:

owev-ar well u  may have seen 

Cri t i c al Objectives and Thai r

the project, on a basis of 
like, opportunity study, 

feasibility, the recipient of 
will have to decide on the 
objectives or parameters of the 
11 be acus.ily transformed into 
ns.

It is considered essential that all those objectives 
are established prior the investment decision is taken, as 
their establishment and possibilities of fulfillment will 
greatly influence the investment decision itself.

In the previous sub-chapters, it was agreed that
primary general economic abjective will be the generation of 
profit as a result of the production activity.

It is time now in this sub-chapter to translate this 
overall objective into more immediate ones, wnich in 
cumulating effect should result in its overall fulfillment.
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Those sub -cbjectives may principally us divided m r o  
economic and technical objectives.

Into economic objectives, one can include the 
following;

-increased sales
-increased market share/mairtensnce of the market snare 
-increased exports 
—increased employment 
-improved product quality
—increased competitiveness of the product (low prices* 

increased quality, etc.)
—use or the available raw materials 
—location of the investment
All t h o s e e c o n o m i c  p a r a m e t e r s sh o u l d be taken into

i-hnq'i 1 »*\n — -Jl ------— - “ — ■% at t h e  p r e — c o n t r a c t u a*1 nr — j. V £ * ¡HSH tl

s t a g e s  of the project, as they will determi re the s i c e  and

-feasibility or a given investment,
On the basis of the above listed general economic 

objectives, which is rather illustrative than comprehensive* 
the technical parameters/or objectives will be formulated. 

Among them, the crucial ones will include;
- capacity - scope of the investment
- quality of the product
- use of raw materials
- consumption of raw materials
- consumption of utilities
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- yields of various character
Those critical technical parameters are usually decided 

only after the investment decision as such is taken and the 
feasibility study proves that the financial conditions of 
the given investment are secured.

It is therefore, the contractual or investment stage 
when technical objectives related to a given investment are 
for ¡nul ated,

It should be stressed here that technical objectives 
are usually translated into full fledge technical 
guarantees, included in contractual documentation.

Finally, it should be underlined that while certain 
parameters, both economic and technical, may be common to 
all investments, usually specific objectives (yield, 
guaranty, etc.) i11 vary significantly from investment to 
investment as well as from industry to industry.

This is particularly true, as mentioned earlier, for
p r o c e s s and product industries.

MAJOR TECHNICAL OBJECTIVES
Establishment of technical objectives is one of the 

most crucial and exciting activities to be undertaken by 
the would—be investor/recipient of technology in relation to
the individual project.

It is complex task which will involve predominantly, 
technical personnel and it will determine the technical 
parameters of the project.

%y

J



1 1

The establishment cf technical objectives of the 
project is not only crucial for the technical determination 
of the oroject as such, but will also enable one formulation 
of proper technical guarantees in the contract itself.

It should be borne in mind that the nature cf the
project will cietermi ne c i ’»*= nature of or. e teci
ob j act ives or parameters to be achieved and simultan
will establish their rating in the sense cf the oriori ty» 
Here specifically, the nature of the investment, and its 
overall environment will be decisive»

Qn the basis of UNIDO’s "Buidelines for Evaluation of 
Transfer of Technology A g r e e m e n t ' s t h e  following might 
be the technical objectives.

1. Product Quality - 99.3 per cent mini mum pure -acetic
with 1ess than 5 ppm Pb; "wi 11 b a sgual to or better than
Indian Standards Specification (1977)■ ". 9S per cent of
product below 200 mesh, 100 per cent b a1 gw 100 mesh;
identical in all respects to licensor’s own manufactured 
products»

2. Yield - units of product par unit of raw material*
i.e., 6,000 washer per kg of
cent recovery of all argon 
conversion of feed naphthalene 

3. Pr od u.c t i on Cap ac i t y 
capacity or 200 units of 4-1

2 cm round bar,’ minimum 60 per 
in feed gas; S3 per cent 
to alpha-naphthol product.

250 rice cookers of 3Iitre 
trs capacity per 3—hcu.r shift;

I



20.000 tons of hydrogen of 99.9 per cent purity per annum of
8.000 hours.

4. Utilities Consumption - not more than 4 kg of 4 bar 
saturated steam per kg product.

5. Rejection Rate - r.ct more than one reject per 100 
units o-f completed product tested under quality control cast 
Y.

6. Scrap Loss - not more than 3 per cent or 100 kg
poured molten sine.

7» Shelf Life - net more than 1 per cent loss of
volatiles per 100 cc vial in 30 days when stored at 35
degrees of Celsius and 90 per cent relative humidity.

S, Eff1uent - BODS of waste water less than 30 at all 
times, but average ovef 24 hours, tested hourly, below 20.

9. Productivity ~ 85,000 pieces per hGur passing DIN
specification 652.

10. Catalyst Consumption - 6,000 kg of product per kg 
of fresh catalyst charged.

11. Mechanical Warranty - if machine Z was operated in 
accordance with Operating Manual 0M—630 and maintenance is 
conduced as per Maintenance Manual MM-631, Machine Z will 
not consume more than 30kg/a of Lubricant W; a 300-kg weight 
placed at point X of distillation tray will not permanently 
deflect beam Y by more than 2 mm at that point.

These factors are, of course, interdependent. For 
a licensee may want X kg of product per year withex amp1e,
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purity Y with steam consumption of not mors than Z kg pa:
unit of product. F o r the licensor they constitute the
"design condition" on which to engineer the project. For
guarantees purposes» however, the licensee must view the 
economic loss he would suffer if there was deviation from 
the guaranteed conditions (say, purity and steam consumption 
in the above example). Thus, a i per cent loss in product 
purity might cause the licensee to lose, through the price 
discount he has to offer, $ 100,000 a year. However, if
steam consumption were to be 10 per cent higher, the 
licensee’s incremental operating cost might be only 0 
30,000. Consequently, by applying the criterion of parameter 
criticality the licensee would bargain more closely with the 
licensor on product purity than on steam consum.ption»

Gncs the major technical oUjectives or oarama:tsr« are 
established those might- be discussed with the potential 
supplier of technology in order:

1. To determine their feasibility;
2, Determine and formulate likely obligations of the 

parties in view of the agreed or suggested technical 
paramets.

In relation to the establishment of variety of the 
economic and technical parameters/ubjectives of a gi ven 
project, it is necessary to mention their rating, in this 
sense, that not all of such parameters will have equ- 
bearing or importance in a given project or investment.



For example, in a given project, the technology is 
supposed to meet the following objectives:

- improve product quality,
- increase use of the local raw materials,
- increase local employment,
- increase overall sales of a final product.
Each of the above parameters could be considered as

crucial for the investor, yet they should be considered
jointly in terms of attempt to set the rating of these
parameters.

The rating of the parameters should be established by 
the investor, as it is him, who is in a position which among 
above parameters is of a more paramount importance.

For example, if the quality of the product is causing 
the investor market losses, therefore, in his rating he will 
put or. top of the list objective of improved produc.: 
quality, followed by increased sales, than probably equally 
important use of local raw materials and employment 
creation.

In other situation, when a given country is short or 
foreign exchange, the objective of use of the local raw 
materials would attain the overriding importance and other 
objectives will be rated accordingly.

The same rating will apply alscs to technical, parameters 
of the given project.

If, for example, plant is loosing money on account of



lew yield and high utilities consumption. the critical 
parameters in the choice of the technology would be ther n 
two -factors with other, in their rating following.

The rating of the critical parameters usually will be 
reflected in the guarantees to the extend possible. The same 
will be reflected in the penalty clauses included in a given 
contract.

In c ê-f i n st anees wh en est a.b 1 i sh i n g p aramet er s
r at i ng and their translation into guarantee and penalty
provisions one can retort to the application of sensitive or
probability analysis.

Eoch methods ̂ wi11 show the changes i n the oreject
performance with the di fferent va1 u es. accord:: nç to variable
rating of critical parameters.

Por illustration the fcl lowing List of major general 
■and specific objects is provided for.

I. OVERALL OBJECTIVES
Í. Primarily international
Cooperation with foreign countries, especially 

developing countries
Peaceful international cooperation on the oasis of 

equality of rights
Participation in the inernational devision of 

an equal footing
Fair and honest business practices

labour on



T
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Avoidance of inequality between parties 
Free trade
Avoidance of restrictive practices 
2. Primarily national 
National interest
Economic and social development objectives 
National economy
More stable economic development 
Advancement and improved economy 
Conformity with economic plans 
Sector of activity
Foreign exchange balance (export promotion)
(Use of local resources)
(Payment)
(Technological advances)

II. OBJECTIVES DIRECTLY RELATING TO THE HERE TECHNOLOGY 
TRANSFER

1. The parties
Reputation and capacity of the supplier
Technical capacity
R and D capacity
Professional standing
Economic standing
Financial standing
Dual ifiction of the recipient

I
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2= The technology
Characteristics of the technology 
Runri’pn costs 
■ payments)
(local resources)
Functional characteristics 
Technical merits 
Technological complexity 
Proven process
Dynamic character of technology 
No obsolescense 
Q'j.a.l i ty
Upgr ad i ng or qua1i ty 
«Technological innovation)

! (Technolonical improvements)
(Compatibility with local produc ts /standards/) 
(Availability in the country)
(Technical capacity of supplier)
(Adaptation, assimilation of technology)

I 1 3. Terms and conditions
Pr i ce
- Absolute amount
- Payment related to bene--its
- Payment related to sales
- Payment related to export sales

Payment related to technical value i



- Cost effectiveness
- (Correiation to local inputs) 
(Foreign exchange)
(Running costs)
Alternative terms available 
(Local resources)
(Avail ability)
(Alternative technologies) 
Delivery dattj/time of execution

III OBJECTIVE WITH A VIEW OF EFFECTIVELY IMPLANTIN 
TECHNOLOGY ON THE ENTERPRISE LEVEL

1, Production
Greater efficiency in production 
Better utilization of resources 
Better utilization of capacities 
Better utilization of raw materials 
Better utilization of energy 
(Hass production)
(Labour productivity)
Quality of the product 
Technical assistance 
After-sales service
2. Marketing 
New commodities
Better supply of the market



(Present projected demands)
( £v ,2 2-r t p rOTrQt ¿On) 

disport substitution)

IV. OBJECTIVES WITH A VIEW OF OBTAINING 
BENEFITS FOR THE COUNTRY AS A WHOLE 

I, Technological objectives 
Need -for the technology 
Essentiality or the technology 
(Local resources)
(Foreign exchange)
Annrooriateness of technology 
(Compatibility?
(Local resources)
Av3.iiabilitv C'f h c-* iisci•*”. n '2“ 'a y

•>iC3 repetiti VS i f t Q t 2 V t .S

In case of import; heal thy CCfT-p i t i CP. ,

No closure of existing uni ts

Search for a;: i sti ng technol o gies w i t r.

national technology information services 
Assimilation of technology 
Duration of the assimilation 
’(Local resources)
Techno 1 ogical deve.1 opment 
Technological innovation involved
No obsolescense



Access ta improvements 
DeveI cement of R and D 
L!sa cf local technological resources
- Compatibility with local technologies/stanciards
- Use of local consultancy firms
-- Preferential treatment for local technologies 
(Characteristics of the technology)
2r Economic objectives 
Foreign exchange balance
- Export promotion
- Import substitution
- (Terms and conditions)
- (Use of local resources)
Use of local resources
•- Preferential treatment fo 1" national personnel
- Use of existing skills
- (Labour intensity)
- Correlation to local inputs
- Use of local raw materials

(Better utilisation of capacities, raw materi
energy)

- (Compatibility with local skills and standards? 
Productivi ty
- Labour productivity
- Use of existing production units
- Advancing production; mass production



- (Better utilisation of capacities, raw materials, 
energy)

Sector o-f industry.
3. Socic-economic objectives 
Labour intensity cf the technology 
Regional dispersal of industries 
£nvi r onmen tal protection 
Demands for products
- Present projected demands
- (Mass production)
- (Mew commodities)
Effects on existing skills and production units.
The list reflects the areas cf concern for the drafters 

of son’s  laws and policy guidelines. N=vert he 1 ss-i it is ~riii
•f 3,r* 1* complete for tv* a simple reasons; firstly, the
ovsrt?.l I object i ves 3U:Ch as "national interest" cover
n U ?T! e f* Q U 3 specif i c obj ect ives which are not spelt out in the
1aws in detail nor project consideration. Secondly, some 
objectives are not spelt out explicitly, out are only 
reflected in the formulation of specific prohibitions or 
prescriptions which are not contained in this list.

It is that out of those objectives, at different levels 
as indicated in earlier chapters, the definite criteria for 
the scope of guarantees for individual projects will be
formulated and established



PROBLEMS OF TRANSLATION OF OBJECTIVES (TECHNICAL AMD 
ECONOMIC) INTO GUARANTEES AND MEASURABLE PARAMETERS

Once the economic and technical objectives in relation 
to the acquisition of technology are established, the 
project team of the recipient enterprise, will face the need 
of translating those objectives into measurable parameters 
and eventually guarantees.

In many respects, this will become quite a trying task, 
and particularly in the cases where the recipient of 
technology does not have access to detailed ir.formatin about 
the technology (in respect to technical parameters).

As far as regard the economic objectives, some of them 
might be translated into measurable parameters and others 
could net.

For example, if the major economic objective is to 
generate export earnings, they can only be measurable by way 
of the provision that the supplier of the technology will 
buy back certain quantity of the final product with the 
opportunity to export.

Similarly can be handled other economic objectives, 
which usually do not fall under the category of guarantees.

The notable exception might be the time for completion 
of the delivery (in case of turn and semi turn-key 
supplies), where, on time completion may be.crucial for 
achievement of economic objectives of the project, like its 
overall profitabi1ity, possibility of generation of
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employment, use of local raw materials and similar.
The technical objectives of the project, which relate 

te the performance of the technology would be a much easier 
prove for translation into measurable parameters.

Such technical objectives like: cac-aci ty, yield.
Quality» quantity, raw materials. consumption, uti11 ties
c o n s u m p t i o n , mechan i c a l  w a rra nt V , etc. 5 f o  r *?.t h 3 r easy to

ffisasur e &nct o n c e  e s t a b l i s h e d they can b e  o u t  into g u a r a n t y

crovisions in the agreement.
It is recommended that technical discussions which will 

deal into the establishment cf guarantees based on technical 
objectives are carried between the technical staff of the 
recipient and the supplier of technology with a clear 
understanding' c-f demands, local conditions and pcssiol ¿ties» 
Cne should also always remember that too demanding and 
strict guaranty provisions (usually based on test runs and 
pilot results in potimum conditions) may (and usual 1 y do) 
lead the supplier of technology to overdesign, with the 
result that the cost of the overdesign is borne by the 
T 2C 1 C2 X S?n t »

For exr.„pie, a plant of 100,000 t/y capacity will 
provide a guaranteed capacity of 100.000 t/y and be designed 
usually at 102,000 t/y. Unreasonable insistance about 
guaranteed capacity, may however, force the supplier to 
design the capacity of the plant at 105,000 t/y.

A similar situation may result out of guarantees



relatad to utilities consumption, raw materia onsumpoior. 4
«or catalyst consumption.

It is t Her e-fore urged that long and extensive
■discussions be held between the project team of both, 
would-be parties, regarding the technical objectives and 
their reflection in the guaranty provisions.

In brief it should be made «clear that specific 
■guarantee condistions usually are reflected in the «overall 
ocst of the project and the cost «of the technology as such.

ALTERNATIVES TO GUARANTEES AND APPROPRIATENESS QF 
TECHNOLOGY

There i 3 no ■doubt th at the purpose of the guaranty
QVisi ons is to secure1 the smoath operation of technology
the p 1 ant of its rgri o ¿ent,

The recipient, usually having invested heavily in the 
project (cost of technology) is interested primarily in the 
fact that the technology performs without interruption and 
problems, and as a result, a high, quality p r o d u c t is being 
manufactured.

In this light of his interest in production, he may 
W'ork, in addition or as alternatives, to consider ether- 
measures which will secure obtaining such objectives.

Usually, in addition to the techno!ogy agreement, we 
may enter with the supplier of technology or indépendant 
technical consultant into the technical assistance



agreement, which may serve two purposes: one, to receive 
continuous technical assistance, after the delivery of i >e 
technology, and second (if a TA agreement is signed with an 
independent consultant) to supervise and assist in the 
assessment of performance of the supplier of technology.

Yet, another possibility might be entering into the 
follow-up agreement with the supplier, who, in such cases, 
will be involved in assisting the recipient in running the 
plant and provision of improvements, etc.

When deciding on economic as well as technical 
objectives, the recipient of technology (sometimes jointly 
with the supplier) have to decide on the appropriafcgr.ass of 
the technology in the broad sense.

The appropriate technology can be understood as cch 
technology which in an optimum manner fulfills the 
objectives under a given set of conditions.^®/

In other words, the appropriateness of the technology 
will be determined by specific objectives of a given 
project,

QUALITY STANDARD CONSIDERATION
Quality is usually one of the critical parameters 

according to which the performance of technology is measured 
and guaranteed.

Therefore quality standard consideration'should have a 
due place in the overall technical considerations by the 
recipient of technology.
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pertor ¡tan се аз well aa to orccess oc sreotior and designing 
o- a given plant.

It is therefore a substantial job of the roula be 
investor to set basic criteria fev* the scope cl guarantees 
in such agreements,

Securemsnt of t’ne Object ices tv the Oar bias 
In the precaeding chapter we nave considered 

establishment of the objectives, which may be reflected in 
the guarantee provisions.

It will be time to devote a few though is as to way s and
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objectives and thei r possible f omul ation in v:. aw other 
parties reguiremerts and objectives.

There should thsrefara be established a. list of :rininom 
objectives (it is useful to have then formulated in a. 
contract fortn) which will lead into successful o-oject
imo I enentation and wnicn a.cin i svernant will
conclusion of the contract and thus oroject ino 1 amentstior.

; e c i o e a o o u t
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arn w,ar
; ne sane in cems or . _

the ob jactives will couru tor guaran
provilions where the preject seen will 
rating and alternative formulations.

If the yield for a:.ancle will constitute single rose 
i mportant issue on account of lets say economy cf toe 
pro j ec t, f ormul ati on of both yield guarantee and damage 
provision should fully reflect its importance.

It is advised also to ir.-'c-rm potential supp 1 isr about 
such crucial objectives i 
understanding and cooperation.

order to secure both h.is

As it is all o t h e r  object!ves could bs tarer up by way 
of contractual and cut of contractual measures.
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a r s a  of trartsf er of t e c h n o ! c c v  sue!"! a s  ” strar.5 Li. a n :

technological capahi1 ities'1
t o c h n 01 o g i .. 2 '
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more soecific.3 ) Development objectives which ar
because they spell out the purpose ir, more csto.i 1 , as -far «3 
the objective itself (e« g» 1 "training of personnel " ) * the
type of technology transfer <" agreements for the tranof or of 
foreign technol ogy"> and/or the economic sector ("in. the 
petroleum sector") is concerned.

4 ) Detailed provisions which specify the ot jeoti v-ss -for 
a. certain area such as; "Every contract for the transfsr o*
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What is important» is the need to sccuairr. 

supplier with tne level and quality cf local cnotu.-. 
order to convince him aoout possibility ot ass 
requirements.

The imoor bant issue however, will be the 
division c-f responsibilities arising out --on g>. 
among *oreic;n and local suppliers and the need i

■*sy
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and find a formal a m e n  w n ich would leave no
■ disputes. It. seems that the present formula.C X
provi sions f u1fi11s this purpose, but tor

he.r, in te n d e d . Th e v a re  o f t e n  so a.moiquous o r  marie
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when dispute actual1y arises, the supplier will def
himself with a number of arguments particular to
specific agreement . But apart from that, a defense wi I I
usually based on a pattern of legal considerations wniuh 
reoccur independently of the individual contract* because
the defense is based on structural formal weai-in esses of the
formulati on. Some typica 1 course of action is provi ded
herewith for i1 lustrati ve pupases;

1 ) '' The contract has been fulfilled"
This argument may arise wren. cerfs.in a arms ay e 

ambicuous or when different national laws and international
commerci al practice give different defini tions QT tlhO ter m.
Th er s f or e operative +■ P>r-|T.<5 >~r. nij 1 rf be checked whether they
h p /f fiP(=n clearly defined by law or courts and whether they
are basically undisputed in doctrine* In case o? doubt, a
term should be defined in the contract ifsei f. This seems
even more advisable in view of the fact that C<2: terms
such as know-how are cresent1y subject of a 1ively
discussion as to their legal meaning.

The argument of proper fulfillment may also arise, when

to so many conditions and safeguards i.r.p_sod oy the
that the recipient will not even try to enforce

6 ^



^ r "  — .¡I ri elements of f ul f i I iment have net beer; sli' ■_■ 1 at3.
;203itiV5

the gac. But sires noseapplicable law will fill in 
countries de net have specialized legislations it will be 
cften unclear whether the law orcvidss for tne application
of dispositive ncr ms at -all cr denies any implicit wa.r? unty 

66/or guarantee;^
In order te avoid such -art i gui ties or lack of 

contractual previsions, the fallowing precautions may he 
taken into consideration:

— clear descriptive language,
— 5 separate section on definitions for aarossi■. jns 

which are used throughout the contract,
r ststsnsnt sl I t sc-Qrf wnici". iTisy h»3.vs £ bs-^nne cn

the fulfillment of the obligation,
— "Recital" or "Whereas" clauses stating the pu.rpr.se cf 

the contract,
— Rules of interpretaticn for the contract.
— acreefnent cn the applicable law.
Clear definitions are essential, because many terns 

used in technology transfer are defined or interpreted 
differently by national legislation, jurisdiction and 
commercial practice. In addition, the meaning of basic terms 
such as "know-how 1 is in fluid. "Whereas" — clauses have a 
growing importance for the interpretation of amoigucus terms 
and of gaps overseen by the negotiators. '
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In same cases, additional rules of interpretation for 
the case of ambiguities. contradictions m  ohs te::t or 
non-regulated questions will be hslpful■ Nevertheless tns 
various obligations under the contract should ce defined as 
completely as possible.

An obligation of a licensor, e.g,, to "furnish all 
drawings ... enabling the article to be manufactured or 
used" which "shall be accompanied by a complete technical 
dossier including . . . 11 may gi ve rise to a number of 
disputes. Such obligation does not state the language of the 
documents, the measurements used, the -eproducihi1ity, the
si Z 5 Qt •Î- Wi t-3 rlnfl imanf c; anri t heir u p ~ t Q ■-date and ’corns

content. All these points car- give, and in actua1 1i csn:

practice have given, rise . 69/co disputa, h case □r’sssntsd

the International Chamber of Commerce to liWCST AD may 
illustrate this; the workshop of the supplier has detected 
an obvious mi stake in one document and corrects it in the 
working document, but not in the master drawing from wnich
the copies are drawn. The head of the workshop wanted to do 
this. but before he was able to do so, he was injured, went 
to hospital and forgot to report the mistake. The licensee 
got a copy of the incorrect master drawing, but because of 
his lacking familiarity with the technology he d i d not 
recognise the mistake and produced deficient goods for a 
longer time. The ICC maintains that the licensor had no



1 labi ixty u K)/wnatsoevsr 7 It may possibly have an arc

1 f the □RSALIME model clause was used, Eut i ̂

speci f i cat ion of the documents to be supplied would

^ i c?.n r * tjp — ~ d El 10 correct set of drawings"

1 i cen sor !'would doubtless be in fault" in the ICC svampi

2! ) It has not been proven that the guarantee ns.

b t?3H met ''

Of ten ic is unclear who n&5 t3 prova a cartain

i f this is settled. in whion way the oroof has

?»/

obt£.ined= Provisions therefore should ’os uhra--=eo in 
language which clarifies who has to bear the bardar o-f pro 
and — mors imcortant - which requiremsnts are to he ms 
Ti'is aoclies for axsmole to tira Limits, notificati 
r;quirs:Tsnts and to the means and procedure of proof suer 
number of necessary samples» testing institution a 
o-*ocedures, etc»

3/ 11 It is not my responsibi 1 ity"
The defendant may argue that an obvious detect is d 

to a fault of the other party» In performance tests, » » g 
the defendant may argue that inputs fer-rvi shsd by t 
recipient were the reason for non-compliance with ce 
parameters» Similarly, the extent of responsibility 

engineers, contractors and sub—contraactors ' 
the fault of the ethers may not be clearly defines. It



therefore essential to divide up the spheres cf risk and 
responsibility as clearly and distinctly as possible, Thus, 
in a nerf ormance guarantee the parties should spec! T y
3-iactly the quality parameters of the inputs used,

Disclaiming responsibility may also take the farm of 
accusing the other party not to have fulfilled its 
co-operation or information requirements. The more
information about arrival dates, unusual events, defects and 
other incidents, the supplier gets at the earliest possible 
date, the more difficult will his disclaimer of
responsibility be.

4> "It’s fcrce majaurs condiLion"
what just has been said, also aoplies to this point.

Especially, when climatic conditions, working habi as­
sociai traditions in the countries of the supplier and

■71 .3 vrecipient differ considerably, both parties
12/different understanding of the term ’

In addition the notion of "force majeu.ro" or
" frustration" has a different meaning in various legal 
systems^/ ,

5) "It’s too late"
The legal provisions for limitation may often be 

inadequate for cample* contracts which are performed over a 
longer time period. Also it may be u n z l e a r at what date tho



period of limitation car.-ner.css, if the tachnol oyy i f 
supol i ed successively, On the other hard, ms.c inuni periods 
fcr notification may be insufficisn11 у short, if qualifisc
test i* s’va personnel or adequate testing equipment is not «i -
•o; ’ fo Oi" cannot be brought there in time. In C -3lGO n f

к и c w—“GW * the completeness and correctness of sen тЧ 1 I 1 G Г71/
show op, when the know-how has been used for soms time, 
Acain, the most important precaution of parties is to define
ii limitation and not¿■fie e.ii i on periods for the different
■laments to Ьэ suspi ied and eventual defects in the
ontract. In so doing. I i ffil i s?.fc i ОП perieds wi 11 nave tc -̂nke
C C Q U. Г: u C f ths CCMHQlSi-?ifcy of f ;•* £Ts rpî hr *̂ 1 QQV gr.H ^pte

continued susp1 y of parts of the technology over a conger 
r ■; '■'!™riod, -hotif 1 cation peri ods v-.t 11 have to reflect
possible differences in transportât! on and commun i cat i -on 
facilities in ■l'he recipient country, the availability of 
necessary testing equipment, etc.

h) "There are no damages"
even if a supplier accepts his liability in principle, 

he ray argue that the damages incurred are lower or tnat the 
effects of non-fulfillment go r.ot that far. In tress cases 
the possibility to liquidate -carnages without dispute will 
depend cn objective calculation methods which can be easily 
applied or on some kind of penalty system which makes ¡proof 
o- actual damages all together superfluces,
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The arguments listed above show that any guarantes
provision must fulfill a number of requirements to be fully
QDSr3t1 VS« Not all requirements must be contained in each 
individual clause, but may be formulated in a more general 
phrase which is to as applied to the whole or part of the 
contract. In these cases, particular attention should be 
paid to the question whether general rules (e.g., on bums 
of proof, limitation, notification, etc.) will really ce 
satisfactory to all clauses or whether a modification of the 
general rules is necessary for certain clauses.

j&ach clause, either by itself or in connect ion with
other clauses, should be analysed whether it cent a i m  a.
satisfactory answer to the question and aspects centalr.sd ir.
the following illustrative check-lists %

Illustrative check list a.s to content of guar antes
p r e v i S I  O H S  5 1

1. Clarity of the language used 
Definition or ambiguous terms
- in the individual clauses itself
- in a "Definitions" section 
Definition
- by means of an exclusive listing of items or
- by an abstract formulation of
- by a combination of an abstract formulation with a 

non-exclusive list at examples
Use of descriptive terms, not value judgements
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sucn it is gu.ii; :issr о ~ ar

csvaioceo su:' coni

ondiic i bv UNCTAD®*/ »
At the side a- suppi iers of technology ho^avar ths 

conceot of suitatility guarantsa is net as yet well 

developed and in many instances they .night is reluctant tc: 

со far it except cf implied guarantees.

The illustrative tent of suit a c i 1itv auaranose may read 

as follows:

,!The 1 i cancan guarantees that the t^ shncl ogy will ее 

suitable to neet/obiai-.r results under 'the cardtior.s set in

at the mast

COMPLETENESS, CORRECTNESS AND ENGINEERING STANDARDS

GUARANTEES

This type cf guarantee is by f ar 

commonly applied in variety of

specially related to supply с -f technology accompanies by 

large delivery of technical documentation.

Its purpose is to assure the reciplane chap

¿acumen tat i on is complete. correct and u c _ p c _ ^ v i n e s d

s tandards.

In terms cf comp lateness. in principle the recipient

will receive assurance as to; (a) the: it will be su?'.¡.cirri

I



that-far him tc produce final product, (o' that it iu, oci.!p‘ 
the framework -or agreed contract and <c> is up tc

QLl3L’“cU"; ur?$ 
dĈ UiT.̂ tVC t: :L CH - :T?S3.3:-ii'~3?T.i2T: t *•— 1 “V ■“ 5 * 3
(t r an so ar s~ t s ) or biusorints* at o, “urthermurfa such gu 
till set responsi bi I i t / for checking the drawl ngs an 
d o c u ¡t. t n t a t i c n .

& dAfter WIf'G Licencing Guide r m e  following
3ravi d-5d for illu.strati va puracsess

Subject tc the terms and conditions hersi r.af 
fcrth« the Transferor varies to the Transferee the fo i owmc

f irihi-s
i :7\' ' / - :

;sn KnOW-KoW Sf
,-ir t' • r~ ;n f :r. a

oursuanc to the previsions a- tn i s agreement will is 
tcrr̂ -ci: corr.oI ete, uo~to-date and adeouste to '.os.nursct~rs
the Product) (Apply the Process).

(ii) the (Product) (aoplication of the r'rccso's) woil 
<n a at those car f crmarce character! sti cs f or tns rraciucc
f Process) set forth ir. Appendix i'le. within the r.oma» iy
oerci ttod toleronces a

; i i i) the (Product) (apolicaticn of tra Process)

1

(oooratior the riant) will rest the safety
environmental re-aui remants of the laws and regul act ans in
force in the Territory of the Transferee (arc will at least



A

i t i - S e t  * c r.5  S Î . 1 Q  r ' S C - l i  r e iT s S n  u 5  :?.S S i î ü C â l i S  c r .  Û H S  i i r t S C w¿1" £ «£ rt f- f* i \..
r -  t- . — -¡- !•• ¿a¡Cats of this Agreement in the territory 

Trans-rsrcr carries out similar operations) ..
(iv) the plant w i l l  be designed, constructed arc

cceratsd accenting to tho Know-How end Techricai ir:fc-_osoior 
d o r appr 
ahanteai 1>
.anf g 15v?'t

and ai 1 components of the Plants includi rv~ all ir.ech c.:*ical 
and si «etri cal equipment and auxiliaries directly relatec 
and essential to operations of the -lane, >■ ill be in coed 
mechanical and operating condition; the equipment of tne 
-i ant will ce properly re so or. si ve to contrôle and «vili be 
essacis of substained ocaration for the period requoree tor

hod o r approved,
.TjECH £H 1Cally cap
ca j-n -a fits forth

1-2
<v) within ..,. months from the Start-Lie —Date the riant

•filli

trai

r at least a viald an d r sac h t he P1j r, r*. " H
sf iss the requirsments sst Fortt- •;n A::pe:

the training 33rVÌC25 bV ih2 ur c.n■sf arcr
s personnel will be of a guai ity "Ot i
ded by the Tran sfsr or to hi s own OCrSOi

- r J- h &

on an

adequate to meet the needs of ti­e Transferas.
In the context of the prscaedi rg«, it ShCui. C u 5

mentioned, that usually the supplier of technology 
U  iesneor) has no capacity for detailed engineering - it is



!

wavs of rerediss r¿lotted to crr^'s in tr.e docu&sntaticr.,
nesd to pedsssizjn Cf C53.Pt5 0*7 tin e install a t  i on ill It II *>

a a? 1 = 5U. 3 q {- t i nsl >/ Psi i '/SrV Qf documentat i on»
Th  » tiosly delivery of d 0 c u m. 3 n t a t i 0 n n. a v h =  Itn k 3  d t c*

~ 5.'/!?.Snt5 if’iQ.nti oned earl x er i n t h1s 5 uids) :el 1 3 =

i ".direct I y to consscuantial and liquidated da.ina.5 asu
:T-irticvi £rl v /¡hen delays af fect supoliss and i metal1 a.ti

wn ich i r-.-p s r c v i
wan!-: ensequenfcl 1 sti a

saa.i i ac x on • » 
The see"? consequences will vary aspending on type

agreement; that is turn-key» eng in sen
iicsnca aaresmsnt.

Finally cns should
rig.ht of licences to take off the hand of encireer ino
company, the contract f  3.

provide for correction, so ram
not satisfactory»

TYPES C:~ r l R F GRihAMCE SuAPAMTEES
"¡■■a'se 3 most common t y p e s  of g u .z r an t e e s p a . - t i i  c u i  I. y

*

if
f

%■*>
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coring rut of plant or installation 
-cnpon-endand describe in the most dstaxLeo manner 
c u a i i t v s t a n d а г d = cr the p г о d uc 
siipoosac to provide fcr.

In сазе of some consumer •• orndurts •arctscicd 
trace-mark, the quality bill not only be guaran- 
even more will be required as a precondition for maintaining 
of the trade—mark or trade—name.

Yield Guarantees
In process industries consuming large quantities of raw 

materials, visld Guarantee will -be crucial fer the economy 
of productions of a given slant or installation.

Product i on Car aci t j Guaran taes
This is one of the most important guarantees, In this 

sense that the installation plant will produce per cay) 
/ear certain volume of fins.l products. Often procucticn 
capacity -guarantee is included among so-callsc absolute 
guarantees.

An example of production capacity guar-ants© may read as
follows8̂  5

The Plant shall be capable of sustained, steady arc 
continuous operation and of meeting the full requirements 
stated below in Articles i to 6, all of which are- herebyin Arti i



Anr.e:-:ure . . •»
T h s  g u a r a n t e e s  o u t  1 i  rsed i n  A r t  i t .  2 . » < s h a l l  zi'-'. d-22 

i n t o  A b s o l u t e  G u a r a n t e e s  and :"$r.a 1 t i  s b i  3 G u a r a n t e e s  >

1 . A b s o l u t s  G u a r a n t e e s  s h a l l  a s  d e f i n e s  a s  t r o s a  

g u a r a n t e e s  w h ic h  t h e  CONTRACTOR s h a l l  e s t a o l  1 sn  w:. tnc... r a r y



A

i;G his j and which carr*c t o2 sati s F i sd ;v r
Licuidated Dotages,
e-si tab i s S-iirantfies shall be cocins- as tnq

_L-S -.an n ,= "PM"

Abaci
Lisuidat.se Dcixagcs in ace ere arcs wi eh Article » ., 
its Guarantiees and Pensltiabie Guarantees shall

Ab cc .•. uis tuarontass 1
'■ ■ ‘-•'s Ammonia Plant

Tens per Day c+
spec i r i cat i an grade amxoni a..

2» The qualitv of ammonia as oar Annexure ....

05 7 a.- cent of the capacity
ding to 95 per cant Qf* ( iIUOUJ

• /7-  *̂1 -».1 i - vfz. i-  -!*" .-an' of (1725)

.ty of urea, as per Annexure . . .
Utilities Consumption Guarantees 
~his guarantee provides the assurances to the 

as to consumption of various utilities lire water., 
si ectricity., etc. This guarantee may affset the economy or 
the project and often non Fulfi1Imsnt may be quantified by

Rejections Rate Guarantee
This guarantee is typical for certain product 

industries and is closely related to the quality guarantee.











and Cff-Si tes together 
а г т о г т> а п с -a G u a ranca а

с с с !- с а.. es х t л .а п г. s *■* с. га . . . »
i . Tha CONTRACTOR snail havs cha righe te ha' 

lant ís> oseratsd in «cco.-dancs with its rscuiramc

errOfüi cha test (s) and the PURCHASER * s с зг sen nel shai I легк 
nder the technical instructions of the CONTRACTOR.

omner.cement of the above tests» Instruments tolerance 
hell he warranted bv the CONTRACTOR. The PURCrASEf Г. I ’
ftf. fRACTOR shall aeree on the instruments and willЛ! : Г.
al i b~ats спет for ¡iie&surmssnt of the Plant 
on sumptions..

If the (10) Days Performance Guaran tee 
r.terruptsd due to reasons for which the CQi\7

11

; o« :p •- •. :э :

«spensi oie,, tne hlant <s) shall be started aoair. as soon as
ossicle and whan the Plant <s; has reached normal operato.... 
onditions-i the Performance Suarantse Test (s) shall continu.



3'J.̂.r 3.r t Test(s? shal "*k ~ S !C9"dad bv th

incorrupt! cns and the Per for
HP deemed to K ■'/ been perfor

providad, however, t h ati uns Plant has b
mini,mum <7> Day period without interruption*

7ha CONTRACTOR shall bs obligated to 
Part arirancs Guarantee Tests or the Plant with!
stipulated i n Article ..*.
accordance with that Article

After the successful
Guarantee Test, in accordance with the C 
CONTRACTOR shall prepare a Performance Quarante 
which shall be signed by the CONTRACTOR and sub
PüRCHASER f o r a p p roval.

1. If t h a = a i d A e p o r t i s sati s-f act cry

shall issue within (30) Days frumi '.Hi

CONTRACTOR's F;eport a Provision ■?. 1 Acc5pw5.ncis

shall inform the CONTRACTOR'S Cite repressntati 
sane period of the reason for non-acceptance.

2. Provided Article . ... has teen complied 
event of the PURCHASER failing to issue th 
Acceptance Certificate or to inform the 2 
provided in Article 1, the CONTRACTOR shal 
PURCHASER for an explanation for the dels/ 
PURCHASER fails to respond within another < 
acceptance of the Plant for which the Performs.





MICROCOPY RESOLUTION TEST CHART
n a t i o n a l  b u r e a u  o f  s t a n d a r d s

STANDARD REFERENCE MATERIAL 1010a 
(ANSI ani ISO TE S T CH A R T No 2)
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sics within the period stipulated -in Article. . » aijovs, the 
CONTRACTOR snail be o b l i o a t s o  to isni osrscnr.o].  i . ’* •

assist in Starti ng—Up anc tasting
u Y \  C V S i  f  4 - .  .  = i  • the PURCHASER shall pav additi sr.-si Pass tnc

expenses ' F o t * this
HASER and CCNTRACTOi
; C n s t r a t i С П ; Рэгтor

In crear te illustrata performance test gua'-artess» tra 
renewing text an ammani а/urea turn-key Pali very is 
reoroducsd^^ .

1. T h e  G u a r a n t e e ■for t h e ■:cn 5'LbfHQ'CiOn от r a w  materi :
•? n H U t i l i t i e s  s h a l l  b e o e m c n s t r i.il Xn S u s r a n t e s  T a e t s  t o

Г ;_|r, in a c c o r d a n c e  w i t h A r t i c l e -C *- !-* гу-..,-.--.-!; -f~r ■

^ — f- " j ш j л V w  Г* — ! . iS -w ; «  -C.

r a r tne power s’Cc.mon*
2. The CONTRACTOR shall give at least

t ['** 3 In wr o r П .1 S 7. nter? — i anti o~‘ "с о ‘-И ! '
guarantee tests» Ir such test has t-= be rapsated far fa 
cue to tne CONTRACTOR» 15 Days notice shs.1 ce given 
PURCHASER unless otherwise agreed between CONTRACTOR 
PURCHASER.

2. The Per romance Guarantes Tests at in s  P l a n t s  =/ 
be run under the direction and supervision cf 
CONTRAATGR’s personnel but all measurements *ir1 be t* 
jointly by the PURCHASER and the CONTRACTOR ar.c ir. the *••



- f

of any ilsputa relating only to the correctness, suf fi-ciency 
and/or acscuacy of the tests and/or in the manner in which 
the tests were c no ducted, the provisisns of Article- . = .. of 
the Contract shall aptly.

3.1. The first 20 Lay test of An.-ncnio. and/or Urea Plant 
shall canr.ence within 90 Days -free the initial operation of 
the Plant (s), provided that the PURCHASER fulfills his 
obligations -far the supply cf feedstock etc. under Article

Day period shall be extended if the Plant (s> is <are> ur.abie
his test! in the event of failure of t

be perrs: toed nct mors than
■in •£■ months in¡mediately th
he provisions of ‘ — T —r-ti - •— X 'S * • •*

'-act x a
3.2. If, fOf
' 3> in preos

_esos ou ue i ! .■*» j
(subject however to

reasons ascribable to mistakets) and/or 
► > in process and/or detailed engineering or for any 

other reasons related to the work and services provided or 
performed by the CONTRACTOR $ and/or mistake(s) sno error(s! 
in the contractual specifications and instructions. the 
CONTRACTOR is not able to perform the test's) within tne 
period is; stated in clause 3.1 above, the p'-ovisicr.s of
clause 7 below shall apply.

“T ~T•U- * • The CONTRACTOR
Plant is) operated in arccr
own risk during the per



the testis? and the PURCHASER’
.he directions and techni cal
'OS. Trie PURCHASER shall hav
L ~.t (S? as and when such openati
' CONTRACTOR’S work.
The guarantee test periods fos

instructions or

Plants shall» in each case, be a. <20; ¡V S'iilVr ;
continuous test at (9’6) capacity -fcl lowed imnediate!y b 
(i0) Day test at 1C0X capacity.

4.1. During the operations of the Urea Plant ur 
Article 26,4.2.2., the ammonia in the ammonia storage at 
beginning and end of the test snail not be desisted,

4.2, The production of ammonia shall be measured 
method of measurement of ammonia should be gi. *er®^

use of the integrating on-line recorders on the conveyor 
the <20) Day test period, but shall be meseursd 
isolating, packing and weighting the actual daily product 
of urea during the (10) Day 100/1 capacity test period,

4,4, The measurment of the quantities of all inpucs 
outputs (other than ammonia and urea) which are to 
measured in accordance with Annexura XXX shall be discus 
and agreed to in the meeting contemplated under Article 
and appropriate instruments specified.

5, During the 10-Day guarantee test for the Urea R1 
under Article .... (unless otherwise agreed? the Ammonia



Urea Plant shsl 1 te run simultaneously for a consecutive / \

days to prove the adequacy of the Crf-Sites ? ‘-iti I i "Cl 55 and

OH dioici de. in ¿czordinzs with Artici — Xif t a t a  _• . w" C

5.1. The adequacy of the 3ff-Siies, utilities and 
■;a:*bon dioxide shall only be considered as demonstrated if 
the Urea Plant operates at iOOX capacity, or it the Ursa 
Plant -operates at 95/1 capacity and the agreed liquidated 
damages are paid by the CONTRACTOR.

6. The power plant shall be operated at 1007» capcity 
•far (7) consecutive Days to prove * 
and steam production, and the

guarantees v Or :3cwer
uarantee ■f:nr fuel

. ve =: eccr
aggregating the ^ait-hour meters over a csriod of 165 hours. 
The guarantee test shall be considered tc C" cenci sis if the 
power plant svsragas i*..,) kwh/hr curing tris carice.

6,2. The method of measuring the steam shall c 
discussed at the meeting contemplated under Article 6.8 and 
appropriale instruments provided.

7, Datai i ad procedures for all the tests inducing the 
calibration of instruments shall be agreed upon by the 
CONTRACTOR and PURCHASER at iaast 3 months before the
commencement of the fir
26.4.5.2. of the Contract.

3. In all cases CO

I



~r

instruments. Instrument tolerances *or the measurement of
different consumptions shall be agreed for the fcl 1 owing: 

Natural Gas Flew Meter :
Cither Sas Meters :
Steam Meters •
Fewer Meters :
Cold Water Meters :
Hct Water and Condensate Meters :
Temperature Recorders :
Annania Measurement System :
at the first design meeting contemplated under Article 

-£.5 cf the Contract, except where already specified above.
T « Samples of ammon i a and ursa snap1 be withdrawn

jointly at 1east twice in each 2 hours ar.d sert for
anal ysis. The resuIts shall be averaged dver a 24 -hour
period and each such r e suit shal1 meet the product
specifications contained in finnexure ....

10. The maximum period in which the CONTRACTOR shall be
allowed to run his tests shall be 13 months after initial «
operation of the Plant, or 52 months after Effective Date, 
whichever is earlier, extended by such time as is required 
to replace equipment, after which the provisions of Article
.... will apply. (Subject to his paying the Liquidated
Damages, if any, in accordance with Article ....

10.1. In the event that the CONTRACTOR does rot
complete or is unable to complete any or all of the



RerfQî*ins!’cs Tamils and 
attributable ta the 
initial ccaratian cf

Guarantees of the Plant is) far reasons 
CONTRACTOR within the '? Tenths arts r  

the Plant(s), the PURCHASER shall in.
addition to the remedies under the Contract nave the right 
to stop all payments due to the CONTRACTOR end the 
CONTRACTOR shall be required to undertake the work specified 
under Article .... if any, without delay and the validity of 
his Bank Guarantee shall be extended.

LEGAL TITLE AND INFRINGEMENTS
This section of guarantees deals with the proprist 

rights to the technology and necessary assurances as 
legal right to use it by the recipient.

"his guarantee will therafe*e include not only quest 
Or legal rights but also infri-gsmsrts ibeth third ps 
rights and by third party) and possible remedies

A y

co

y

ano
compensations.

In view of importance of such provision particularly in 
case when patents are involved the following examples of 
illustrative provisions are provided!

ia- warranty by supplier against infringements,
<b> ^ r r ^ n t y  as to paient or patent application.
ic) warranty as to no subsisting and further licences;,
(d) infringement: notice and defence.
(e) reduction in royalties on account of competition 

from infringer,





Li care or's knowledge? the (Produce to -be menu f ac t ur -sd)
i'rocsss tc ha applied) under eh is A g - ‘—s ¡t■ s r c seas non 
infringe (ary) (specified country? patsnos in fares an the 
data of the execution of this Agraasant.

Warranty as tc Patant or ratant Applications 
The Li cancer warrants? as to the iappl i cat ions for the?’ 

patants listed in Schedule No. ...... that :
(i > the invention has rot? to its knowledge? teen 

oublished or used except experimentally prior to the date of 
the (specified country) application and is fully described 
in the said patent application of which particulare are 
g iv e n  1 n uoheouxcf N0»

iii ? (the Licensor is ?.n d 1 T £: C 1 f*.vsr.tcr of
t’r £ m - ; ' , y a . n tier.5 (there era no I ai*»vul orriy.ntc o-f ct ̂ ecti on t c
th £3 g^ant of the patents t0 the Lies n 3 —f 2 c -far w 1 0 I. 0
&ware) ;

(iii ) the Licensor has not hrr 9 • • — • to its knowledgs has
«•“t y other person, done or o:nitfcsc any act whereoy the right
to obtain the patents and the cend i tions or circumsfcances
affacting the validity of the grant of any patef; t. S is q :”
Will be inpaired?

( i v ) the Licensor has not prie- tc one dat3 of Ch I 5
Li csres assigned or charged or agreed tc as sign o r chargs
tre 3a id patent (appiications) or any right rei atin3 theret 0
or retati ng to the inventi on thsit IS the subject-mattar of
such patent lappiicaticns?.appiications?



I —

Warranty s.~ t o  nc Subsisting and Partner Licenses 
The Licensor warrants that other than, the license 

granted on (date) to (persons specified) there are no 
subsisting licenses under the Patents in respect of 
'specified country), that, no further licenses will be 
granted to any other person, in respect of (specified
territory), and that no commitments have bean made to grant 
any additional licenses, in respect of the said territories. 

Infringement : Notice and Defense
(a) The Licensee shall promptly advise the Licensor in 

writing of any notice cr claim of infringement and of the
commencement of any suit or action for infringement of any
patent against the Licensee which is based upon the use of 
a r y invention that is the subject of the patent(s) cr of any 
patent of an Improvement granted to the Licensor and which 
is used by the Licensee under the authority and in 
accordance with the terms of this Agreement.

<b> The Licensor shall, upon receipt of such notice and 
if promptly requested in writing so to do, undertake at the 
Licensor's own expense the defense of any such suit cr 
action. The Licensor shall have sols charge and direction of
the defense of any such suit or action and the Licenses
shall have he right to be represented therein by advisory 
counsel of its own selection at its own expanse. The 
Licensee agrees to cooperate fully in the defense cf any
such suit or action and tc furnish all evidence in its



CCr:C.r'2i
i z ' In the avert the Licenses undertakes its o>#n 

defense of any such suit or action against it, the Licensor 
shall nevertheless sear tr.a e::p c-nses of, and rully cacca's’cs 
* .■*;̂ such defense and shall have the right to he reprasantsd 
therein by advisory counsel of its ov»:n selection and at its 
own expensea

id? Neither the Licensor nor the Licensee shall sect1e
or CCitlDrCJiT‘i 52 apy suc.n 5U1 C or
the if tha settl enent cr
to any p.3.ymgint or part wi
obligation or n ** s n- r . — • •t any i i ca mmc

the consent of
1 i cos tns other
y or assume any

oin ce sue j e cc
tc any injunction 
comprcmi 5<~-.

cy SZ.rVtl

(e? The Licensor will release, acquit ana discharge the 
Licensee from any and all claims or liabilities for 
infringement cr alleged inf ri ng ament of the Patents prior v.o 
the date of v'alidation by the Govern mart Author! ties of 
(country of the Licensee? of this Agreement.

deduction in Royalties or Account of Competition from 
Inf r i r.ger.

Payment of royalties as from the commencement of any 
such infringment shall continue so long as the Licensee is 
rile to sell the products without reduction in price. lr. the 
event that reductions in price are necessary to meet

J

are the



>

conpstiticn of the infringer and a significant reduction in
' clune of sa]lss occurs, rovalty pù'/tlîâ:nts shall ce reduced to
s n extent w \p.r.mersurate with ti"19 H d justir onto necessary on

III n 1 !aunt cT  Ïsaid infringe.nano , ar.-d in w P .2  2 v s n t cf a failure
to agree on what is fair and r■easonab i s  tr-e matter shai 1 be

erred C O an independant ar.pert appoi need b y ag r aeifian t
batween th e parties, or faili ng agr the matter shall
ae dseined a dispute within the meaning of Article ... (see 
note....), (infra) of this Agreement.

Reduction in Royalties on Account of Infringsment of 
Patent Rights

I f the Licensee or any of its sub — i icensees is
required, after consultation with the Licensor, to pay
royalties to a third person (persons' on the Product fcr the %
reason that the Licensee's activities under tnis Agreement 
infringe the said third person's (persons') patent rights, 
the royalties payable from the licensee to the Licensor 
shall &*. reduced by the amount of the royal ties pe.yabe to 
the said third person (persons)»

Infringement : Indemnity by the Licensor 
(a) In the event that the Licenses shall have requested 

the Licensor to undertake the defense of any such patent 
infringement suit cr action as referred to in Article ... 
(see note ...) , (supra), the Licensor will hold it free and 
harmless from any damages or ether suns that may so assessed

payable under any -final decree or finalin cr become under •final o r



asmsnt bv anv courtV . ~  :Ti : l

against chs Licenses

r. salt suit cr action instituted 

e extent said decree or judgsnsnt 

¡ 5 basad neon the infringing use by the Licensee hereunder* 
ciurino the term of this Agreements c4- ar.y invention tost is 
the subject cf the Patent is? or cf any patent of an 

Inorovsment made or sccuired by the ui censor and which was 
used by the licensee under the authority and in accordance

furnished by the Licensor and

:ing from, or
:le or use of
or process

the Licensee

isreu:r. d sr f if

,uch claim or

•f cr any such

:i cul ar tool,

ich XS il h. 3

Land given authority to defend the same). 
(b> The Licensor shall net be liable

infringement in any instance where the partícula

subject cf the claim or suit -was specif.sd by the Licensee. 
In such event, the Licensee shall indemnify the Licensor and 

held it harmless in the same manner and subject to the same 
•provisions as the Licenser is required to defend the 
Licensee hereunder unless the Licensor, having been 

consulted by the Licensee, did not advise the Licensee 
against such specification or the Licensor though not 

consulted, had a reasonable opportunity to advise the 
L:serose on such specification and failed to do sc*



Infringement

20 i -

; Option co Eliminate
In tha event of any notice or claim of infringement as 

referred to in Article . „« (see note (supra). or in
the event that the Licenser shall hsccme obligated ¡Tia

any payment to the Licensee pur su.ant to Article » i
4 4  \ —

note 94). (supra? , the Licensor shall have the right, 3 . Z  i -

sole option;, to eliminate tha alleged or adjudicated
infringement by, at the Li censor’s own 3K 2 2P. 3S « ( 5 }

procuring for the Licensee an appropriate license or
making such changes in the Licensed Plant, subject to 3uit,_ 
as tha Licensor shall deem dan vable to avoid such 
infringement, provided however, that such changes shall not 
impair the operation of the Licenced Plant.

C H A P T E R  VII

noNItgring of project ikple

REFERENCE TG GUARANTEE / WARRANTY 
ENFORCEMENT BY THE SUPPLIER AND RECI

lENTATICN WITH SPECIAL 
PROVISIONS AND THEIR 

:'IENT OF TECHNOLOGY ®V

In this chapter it will Pa examined project monitoning 
by concentrating of the deliberations on the hypothetical 
case of highly complex, high technology process license 
complete with guarantees frcm which results a large 
construction project. This is for the reason that if a



complex project for a large plant can ha monitored by the 
recipient of technology in developing courtrv; a mere simple 
project will be relatively easy tc handle. The process 
industry is selected since, as we have seen per-?sraanca 
Guarantees are much more common and are mare critical
relative to the prodiaction of products ?rom such processes
as chose used to produce cinemi cals. p h arm ac aut ica1s,
■f erti I izers, syr thetic fibers, plastics and products mads
through fermentation (these examplify the “process"
industry),

The monitoring of a project bi 
si*
7 4- L \

include the gathering of records, the taking of photographs,

i n develop!n
by a mu 11 i n a-

by a ree ipisnt OT
abou¡t the
on IX censae. It wi •. *

observing the acti on.s of the contractor and his
sub-contractors as wel1 as of the licenser. visiting
equipment supplìers in order to expedite and check on
progress, collecting documents from various sources.
attending meetings, visually inspecting the project, and 
keeping a ‘'diary'1. All of these are important at ail stages. 
That is after the license is signed, the project moves in 
turn threugh the process design phase, mechanical design, 
shop construction of elements or parts, field erection or 
construction, initial testing, catalyst loading, and 
st ar t-up,

COLLECTION' OF EVIDENCE AND DOCUMENTATION



Curing all of these phases, ths recipient cf tachnol2 3 /
iping country will want ta t&Us fr.«П V T К n  T- yn Г- Г' -

score cf , and check ОП « 3 3 C I1  w.1'3 0 ■F the licensor
variou »  *■** л «« ^: 2 wQliur actors involved d-urinQ i mo I eir.enta t i on

or the project, What is being checked not only is whether
will be met* but also what evider.es can 02 

in case it is needed later) and whether cr 
not lino lamentation is comolete in a technical sense. Af ter 

is commissioned, it will be too ie.ee to try to 
recall diary entries* to stare collecting documents* and to 
begin taking progress photographs. These tasks must be

the guars.П  W l*  I2

p r e s erved (jus-
not imp Ismanta
the p 1 an t is

acec-mplishsd day by day 
malhodi cal oarsen and

ths project untolds. Thus, a very
on one jod ever'

should be put in charge of monitoring.
To understand the process more fully, let us first 

s:;amine ths licensed construction process through the eyes
c f the 1i 0 en sor. The typical 1icsnscr bag i n a h i s
fcl 1cw-thcrugh wi tn complete implamantation of the agreement
promptly after the agreement itself is signed. The foil Cwi Г1 л
is a rough "check-list" of licensor tasks. He will provide 
to the recipient of technology or to the approved contractor 
for the licensee either 2 complete process design or the 
basic process data. He will also provide technical 
information concerning all the equipment which is essential
to ths successful operation of ths crocass. Where t
1 i censor does r.ct prepara the complete process dasi



eli1, ha will rtEip pPSpcU^S Or* will
ractor on the preparation of the basi
plant to be CQnstrUCtsd» s»3»'/ revi
design as the CCntrclCwQr 3rCC9Sd s . So

consult toi 
c design cc
2W  a f t C  *— Q  ‘T  ‘T

v-r I
srvc on

c. _» • » _ ̂c- i. sr*-¿
engineering (and note that tha process design sn: detailed 
engineering may be done by different firms/, be will be 
available for consultation and will assist tins contractor.
He will also prepare or will have prepared or will help the 
licenses prepare an operating manual. He also likely will 
provide a specified amount and type of training for the
operating personnel of the licensee. And, 1asti y the
licensor wi 11 provide start-up assistance. All of these are
i1lustrated in a typical illustrative "techrol \y

di sci osare" SS1cticn of a corno l ex process license.
hers W3 quota:
"ARTICLE 3. TECHNICAL DISCLOSURE
3.01. LICENSOR hereby agrees to make aval labia to 

LICENSEE for its operations hereunder all transferable 
technical information respecting the Licensed process now 
possessed by LICENSOR and Affiliates of LICENSOR prior to
...... , 193....  LICENSOR further agrees at LICENSEE'S
request (and at LICENSEE’S expense) to provide to LICENSEE* 
for its operations hereunder, transferable technical 
information respecting the Licensed Process so possessed or 
hereafter so acquired by LICENSOR adequate in scope to 

LICENSEE to construct or have constructed Said Plantanab 1e



• • X « *-q  r e d u c e  and r s c c v e r  th.srsin ........ in c o n fos .“¿.nr ~
duality scacif¿cations set out in Section vi.
<fc> of ARTICLE ? of this Agreement. The technical

■r.itadinformation sc provided shall i n r I }-*.d c? (without being 1
thereto' to the following.

va) a complets process -*—• — ■** ?*** for Said Plant <
initial designs-d capacity based _3u r a:.-.: ma
specifications, yield, preduce quamiuiss, pi
sp sci ? i cat i ons and utility chSi'clCtsr 1 £t l C S  l u  CC l l i “- 5

nacsrie;
proche.

by LICENSOR and LICENSEE as the design c'. ian i a » -sai d 
pra:s5 5 design to include. a i tr.cut being limited ta. fesd 
soecif ¿cations. ccmleta materiel balance. heat

-  4. U r -  .

(2) process specifioat? r* c i*» » g ~ ¿.*.11 iHc* J Qr“
items, and equipment SutfrtiT’ti.r i £3 r rr pw.:*npS » V33331 5 ,

and vac uun systems;
'.c) written reports specific ta Said -’.ant at the 

initial designed capacity in sufficient uete.il to use in 
cperation of Said PI arts

(i. ) description of plant designj
(ii) reference material adequate for tne preparation by 

LICENSEE of an operating manual, including technical 
information and estai led instructions appopr late for 
operation of the Licensed Prccesss in Sait riant;



and'd> test prj-raáurss and instructions ter ceterminmc 
feedstock compos! tiens, scream ccrposi t i one * ; t —

ore:dust purity and percentage yield.
3a 02i LICENSOR r.ersby yrsnis ic L -EuNuEc. a

non-exclusive right to use tha in-format ion disclosed to 
LICENSEE pursuant to this ARTICLE 3 for the practice of the
Licensed f-recess in Said Plant, and the further right t a

disclose on a con 5idential basis sucn i nf ormat i an to
LICENSEE’S selected engineering contractor and/'or
construction contractor (which selections shall be subject 
to LICENSOR’S approval in writing, and such approval shall 
not be unreasonably withheld), for design and construction 
of Said Plant.

3.03. Whan and as requested by LICENSEE, LICENSER snail 
provide one (i) or mors process engineers co work in the 
offices of LICENSEE’S selected engineering contractor and 
its selected construction contractor in an advisory capacity 
to assist the selected contractors in conforming the 
detailed mechanical design of Said Plant tc the process 
requirements thereof. Such process engineer services shall 
not, without the consent of LICENSOR , exceed two (E> 
engineers at any ore time and shall be available for a total 
of up to twenty-eight (28) working man-days without 
additional cost to LICENSEE. If such services are reasonably 
required for a longer period than equivalent to the 
twenty-eight (23) working man-days, LICENSOR agrees to ¡gafca



▼

such sar vicss available -For such looser period. uINCINR'.s: 
shall relir.bu.-se LICENSOR -for ail necessary travel and 
reasonable living expenses cF such engineers incurved by 
LICENSOR subsequent tc the expiry of said twenty—ei g h t (ESi 
working man-days, plus a -fas or Col I arc
< t . ) for each working nan-day of such servicer provided 
in excess of said twenty-eight (2S> man-days»

3.04. When and as requested by LICENSEE» L"CENSOR shall 
provide sufficient process engineers at the site of Said 
Plant to inspect Said Plant whan construction has been

?e feasible therefor, to assist in a.n 
s start—up of Said Plant, and in such 

.nstruct LICENSEE’S personnel in the operaticr* 
of 3aid Plant. Engineers provided for these purposes sr.al 1

conic 1 eted to the 02'
advisory capacity in
capacity to instruct

not exceed 'F i V 2 (5> engineers at any 2rie t im e except with
the consent G'f LICENSOR, and shai 1 rr 111 made avail a.! e to
LICENSER for a total of up to eighty ( 0 0 ) wo-king nan -days
without additional cost to LICENSEE. If such 'services are 
required for a longer period than equivalent to sigh by (30) 
working man—days, then LICENSEE shall reimburse L”ClwCL'P 
for all necessary travel and reasonable living expenses of 
such engineers incurred by LICNESOR subsequent to the expiry 
of said eighty (SO) working man-days, plus a fee o-
......... Dollars for each working man-day of such
services provided in excel! of said eighty <20/ working
man-davs,



As contractor's3.C5. As the contractor's designs* 
specifications of Said Plant (including rev

;ra-A-i ngs and 
or.s of -.hose

previously available) become available* they 
reviewed by LICENSOR from the standpoint of suit 
the contractor's design of the physical plan 
Licensed Process and any comments or requests or s 
for change she. 11 be provided by LICENSOR to LI 
changes are suggested or requested, LICENSOR sna 
time inform LICENSEE of the effect, if any, or 
make such changes including the effect upon 
•guarantees. If changes are not requested by

she!1 be 
ability of 
t to the 
uggestions 
CEN3EE. If 
11 at that 
•failure to 
LICENSOR's 
u j. uENuOi ̂,

LICENSOR shall be deemed to have g i v e n final approval and 
all of LICENSOR’S approval shall net be unreasonably 
withheld. LICESNOR shall not be obligated to recalculate, 
review, comment upon, or approve mechanical features not 
affecting process operability (such as, among others, piping 
layout and pipe sizing, wall thickness of columns and 
vessels, internals of heat exchangers, thickness and quality 
of thermal insulation, efficiencies of pumps ar.d other power 
converting units) but may provide comments thereon that 
arise out of LICENSOR'S review of the contractor's drawings. 
LICENSOR: shall use reasonable efforts to expedite review and
approval, so as not to delay the progress of the work".

Note from the above example that which the Licensor is 
to p r o v i d e  t o  t h e  r e c i p i e n t of technology in developing 
country.



process design'1, If this process design is followed closely 
by the contractor for the licensee, it is to be expected 
that all the gear ant ass will be .net»

CCMFLE7SKE5S, INSTITUTIONS OF PROCEDURES
Tha licensor also will provide process specification

sheets for al 1 maj'
his contractor can.

equipment. The i iesi
SLl’f T 1 CI Snll -?QK" the
prepare an cparat in
dtStsr":T:i f: 1 H5 1 •? theone oc arar, tees i

11 provide wiritten repor■*".5
rscipiene of technology to
procedures. to be used i n

have beer. met. will oa
□ rovi deb a.r d they shod-ih-trlr h:
c-rdsr to be sure that he has received all mate—isl which is 
due, the recipient of technology should compile ar expanded 
check list from the license agreement itself. He then should 
make sure that his engineers each have a copy or and 
understand the check-list. In case of questions, the 
engineers should be instructed they should net hesitate to 
ask their counterparts ir. the licensor firm,

In 3,03, the licensor has agreed to assign some of his 
process engineers to work with the licensee and the 
licensee's contractor. The first two such engineers are 
creviced for up to a total of 20 days at nc added charge to 

licensee, but any further help will usually cost alli". 2 any prr



¿lam fOS ;ius 3KpanS£3>
The licensee, in monitoring the project, will went to 

provide one of his own process engineers '.or a consultant 
engineer or an engineer specially designated frost the staff 
c* the contractor). The function cf both process engineers? 
of course, is to make sure that the detail mechanical 
engineering fellows the process design for, if it does, the 
guarantees are more likely to be met. In the example quoted 
in 3.03 above, the 2S day time period probably is too short
unless, by chance, the regular office of the licensor’s 
process engineer is near to the office of the contractor so 
assignments can be in terms of say? two or three days at a 
time instead of for entire weeks. If net, 2S days is only a 
little over 5 weeks cf working time and this gay be too 
little to complete the mechanicals.

Note also that the licensor has agreed in 3.0$ to 
provide sufficient of his own process engineers to inspect 
the plant when construction has been completed and to assist 
in the start-up as well as instruct the licensee's 
personnel.

The fact that the licensor has foreseen the necessity 
to provide such engineers should cause the developing 
country licensee to provide a similar group of engineers for 
monitoring purposes.

In 3.05, the l i c a r t s o r he.3 agreed that as the 
contractor's designs, drawings and specifications become



available they will be reviewed by tne licensor, Hers again, 
the licensee should be alert ar.d have his own engineers 
review the drawings, ask questions of the licensor* and 
question the contractor when appropriate, If chances are 
suggested, note that the licensor will inform the licensee 
of the effect such changes will have upon the guarantees» 
Cnee again, the licensee should be alert to .noniter all that 
occurs and to ask questions concerning these matters as they
a n  se.

One of the most helpful monitoring devices for the 
recipient of technology in developing country to have 
available in the event that some enforcement of the 
•guarantees becomes necessary, is a design and construction
diary. It shod a c c? the duty of at least CJiTS of
1i cense  ̂<► engine 3 to keep such a day by t* r\'Y P : • / r“rogr
diary. Thi s can be 3up piemented by progress re i S3
tc the licensse by ths contractor»

The same person who keeps the diary (or a separate 
person) also can take photographs, in equipment 
manufacturing firms, in shoo erection, areas, and in field 
erection areas. It is better to take too many photographs 
and to keep too many notes for the diary then too f ew.  for 
the simple reason that it is never possible to forecast 
ahead what will be needed in order to prove • 
arbitrator that the guarantees were not met (and the

prove to a court or

not met \ '.’i Z. i-’ £
possible reason therefor)
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A variation of a diary which aotr.e firms prefer can be a 
latter issued ones a week to top management. This letter is 
printed and copies are sent to ail concerned with the 
project as construction progresses. In such a 1 attar, the 
project leader will summarize (somewhat in a diary fashion? 
what progress was made each day of the past week. Hs also 
will forecast what he hopes to sae accomplished during the 
upcoming week. This usually will be supplemented with 
meetings. The alert licenses and his project team should be 
required to report either ones a month or once a quarter to
top management. Using graphs, charts and a blackboard, they 
will explain the progress that has beer, made and the then 
current status of their monitoring activities. It is net too 
much to request that if such reporting sessions are 
utilized, the papers and slides as well as photographs of 
blackboards be kept ir. the primary diary file for this 
purpose. They may some day become valuable evidence.

in connection with the diary kept by the licences (or 
his site engineer) it is advised to keep paraielly so called 
master file in which the full correspondencs will be kept, 
registering both significant and irsignifleant occurances 
during the project implementation.

This master file should begin with evidence and 
documentation covering the period when project was 
contemplated throughout its implementation and completion 
including post completion warranty period.



Such file thus may cover the period up to *0 veers e b 
it is even more important thee such 4 -1 a is kept as people 
involved may move on simply die»

Master file will however regain end provide cocu;r.entary 
evidence as to intentions, actions and results of the work 
o* the parties and persons involved ir the orojsct conceive! 
an d i mp 1 eman t at i on.

Another important precaution - u s u a l l y  reflected in the 
master file - should be taken in conncection with various 
different meetings which took place in various stages of 
project planning and implementations»

Detailed records from all such meetings should always 
be p r e p a r e d and kept in the master file»

The same will apply to recording of ths design
conferences which purpose usually is tot

1» Follow - or. a regular basis - progress of the 
project implementations;

2. Collect evidence for enforcing timely deliveries and 
enforcing of the guarantees;

In connection with project diary., one is strongly 
advised to keep so called design and construction diary and 
daily progress diary.

All three diaries may be kept separately, or jointly 
with relevant subsections.

To illustrate the importance of keeping of such 
diaries, let us quote an example where the supplior



contracted for a construction of a. major hotel in one 
country - runs into substantial delays or. account of delayed 
provision of cement and other construction materials tc be 
provided by a local investor.

The supplier kept meticulous diary of all such late 
deliveries and when lccai investor went to court suing him 
for not meeting schedule for delivery, evidence contained in 
such diary was sufficient to win the case.

ORGANIZATION OF PROJECT PROGRESS MONITORING
In order to organise for project monitoring, the 

recipient of technology will want first to consider in what 
areas his particular guarantees may not be met. For example, 
if the rate of consumption of raw materials in the process 
is important and if it has been guaranteed, the licensee 
will want to document both the raw material composition and, 
of course, to meter the rate of consumption during the test 
run. Records of these matters should be kept. If ora of the 
most important guarantees relates to total production, the 
failure to meet this guarantee probably will be due to an 
improper design or an inadvertant bottle neck in the process 
or equipment. This should be anticipated and sufficient 
documentation collected to be able to produce evidence as to 
the defects at the bottle neck point. Likewise, if a 
particular critical piece of equipment in the plant mu3t be 
made locally due to governmental conditions and the licensor 
is not familiar with the local purchaser, the alert licensee
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would bs well advised to ¡nonitor the production or t'-s 
critical items so as later to have evidence aval ladle if. ir, 
fact, that item causes a -failure to meet guarantees, In 
short, detection and measurement of deficient performance 
under the guarantees is a critical item to the recipient c? 
technology in developing country. This means that he should 
plan ahead -for an adequate monitoring of the project,

The - F i r s t step toward monitoring che p r o j e c t is to form

a 1leansee team. On a major p r o j e c t , such э. 1 will have
as its leader an experienced plant c 0 И S t V* L i c t i on sngi reer.
Under him will be several process and mechanical engineers, 
accountants, photographers, and office personnel. In
Ф. w  -i X -.1 n the licensing executive and t h e  l a wv в r ~ and patent
agents will Help the monitoring tea.я J!any large
firms. as an initial step, will r•old a. two cr chree day
seminar for the team. This initial seminar will he led at
first by the licensing executive and the lawyers. It will be
thai r job to acquaint the team me . U b  =  Г  ГЭ w i t h  t he license
provisions which are to be monitored ( i H ' - i  *-vC 1 nc-i 4 of course.
the guarantee provisions). At such a seminar, monitoring 
type duties will be assigned tc individual 3 , It is 
recommended, as well, that a latter be issued so as to put 
in writing the duties and the guarantee provisions. Among 
the more important monitoring jobs are those which collect 
documentation and evidence as construction progrssae 3. riles 
read to ba sat up in orderly manner so as to store the



docum er» t at i cn gathered. Photographs will be taken daily, as
construction progresses and as equipment is delivered to the
sits -.= These will need to be identified or. the back and
stored in an orderly manner. The dicry, which is ¡opt so as
to be able to recall later exactly which date particular
events took place, should os explained tc ail renders of the
tearn. The engineers in particular should be instructed to
keep adequate records of their activities during the
monitoring pericti. Still photographs can be taken by all
parties and the results pooled. For example, photographs can
be taken by expeditors at each of the equipment venders
locations and these kept in the files where photographs of
the plant site (while under construction) are kept. In some
events, motion pictures will be mare helpful, i,e., during *
the loading of catalyst, frequent motion pictures or the

in which the catalyst is loaded may be crucial to a
Q  1 V ®n pencarmance guarantee at a later point in time. If no
proper wmotion Picture equipment is available, a series of
still photo may do almost as well.

One of the most crucial factors in project monitoring 
is the ability to mesure and/or thus to detect dsficiencies. 
Conventionally, the license agreement itself will provide in 
detail for particular test procedures. These should be 
agreed to by technical representatives of both the licensor 
and licensee so there is agreement that the procedures to be 
used are the best and most accurate. A counter function of



m o m  tonne- IS 
cut ad equ a t e 1 y
the licensee wi
implamentat i en and
i s i.ccur ace an d w
tha licensee’s lai
want tc cs satis
instruments fun c ti i
licenser and the 1
party to do ChS
licensor and the
and is not the norm

tc sea to it that the tests nave been carried 
and oroceriv. To this end» the gngir.ssrs • or 

want to ;5 assured t hat one test 
afeeratory sat-us the licenser utilises 
. give the proper results» Similarly, if 
■story is to be used, the licenser will 

tc be satisfied tnst all of the equipmsnt and oast
properly. In somewhat rare cases, the 

;nsse will provide for a neuc-al outside 
;siing and g.vs the results to doth the 
.censes. This, however, can be expensive 
th modern licensing practice 

Vet another const derati on related to (non i tor 1 
activities is tne issue of ira.ini nc the local staff - doth in 
terms of its progress and in terms of strengthen!nc of the 
performance a *  relevant guarantees.

c s r en u.

training both at the plant of the licensor as 
•a 1 ant ender construction.

skeleton crew for training which usually will consist of:
- would be plant manage.'?
- four operating shift leaders?
- analysts?
- maintenance chief;

VI ■J33 for
as Prep sr
as at t^s

cr —f *- hi e



- siectronics/instruments staff;
- product handling staff ;
Scmetimss it is advisable to include sal es scaf r and

product development staff depending on the nature of
products, the given plant is going to produce.

The training at licensor's plants should - to the
extend possible — be carried at identical installation - as 
only in such plant training will be of the greatest
ef f sc t i van ass«

CERTIFICATION AND COMPLETION PROCEDURES
The same team set up the recipient of the technology to 

monitor the project progress will supervise and participate 
in certification and completion procedures.
# These will usually - in complex deliveries - include:

- inspection of the equipment;
mechanical completion (electrical, electronic, gas 

and water);
- dry runs, wet runs, process runs;
- ready for operation;
- start-up;
- operation period and
- performance test runs.
Selected persons by the licensee - engineers usually - 

will carry out inspection of the equipment as it arrives to 
the site. They will check not only conformity with the 

specification but also the state in which thscontractual



sits¿quiprant arrivai to the sits. Fratcccis rrcm sue* 
è rapasiions are usually signed by the eontrartor cr licenser 
and the licences, except in esses when licensas purchases
i.*!3 equipment directly.

Copies or inspection protocols of each piece of toe 
aqo.iorient are usually put into the file of the project: in 
case of damage to tne equipment, error in the supply etc., 
replacements are ordered on the basis of such protocols.

Once the equipment arrived on site, has beer, erected 
and installed in pieces or larger units the phase of so
called mechanical completion will begin.

n 1i h i s phase rSprSS2Ht
cfccr* /11 esneer and the rsci p i snt
ized by him consultan t - will

ao i v
or

chec

of the 
technology - or 
the electrical,

ronic, gas and water completions.
It is usually agreec before hand the mod cnecKir.g

various elements of mechanical completions, which should 
testify that the plant has beer, installed.

Each part of the completion procedure is checked and
tested separately, sometimes combined with dry runs 'without 
the feedstock), After each of the parts of the completion 
procedure separate or protocol is signed by ail parties 
concerned.

The protocol specifies the checking done anc its 
results and indicates change that will need to fce dons or 
replacements ordered. After all checking is effected.



f.f attechnology that the guarantees - 
guarantees - havs teen met, and therefor 
take over the plant.

The performance test runs are ca

ns

least or. 
can accep and

riad according to
p reaver aged in tha -contract schedule, c-y the personnel of 
tha recipient and under supervision of the licancer's 
engineering company personnel.

The performance tests will check ail performance 
guarantee, like consumption of utilities and raw materiel, 
consumption of the catalyst, quality of the product, plant 
capacity, ate.

After completion of each of tha tast runs, special 
protocol is prepared with details cf each of tast runs on a 
basis of which the so—called provisional acceptance
•certificate is issued by the f̂ sci 2* i ent cf the technology.

In case some o r all of test runs will fail,
1irencor LiSuai 1 y w i i 1 have the r izht to repeat such t
after recti fiction, at his cost.

Conditions of carrying and repeating test runs are 
usually specified in the agreement, as wall as minimum 
parameters under which the recipient cf technology will 
issue the provisional acceptance csrtififcte and ta'-.s~cvsr 
the plant.

It should be stressed that the procedure nf mechanical 
completion, trial runs, performance certificate is typical 
for turn-ksy or semi-turn-key agreements. In case of supply



5f?2C2S3 I i C ’S n C S ü  Cniy SQfTtS —T thCSSS 
carried out by tbs recipient or technology and the licencor.

In reSwSct to equipment, it is common to raquest and
r“2C2Í V3 a ens year guarantee per i cd • wi Lhi n which Tin 2
•3ÜJ3pi iQS*“ will OKchange faulty pieces Or !lhS 3Gui !2iT10r!fc *

UsuaIl y at izhs and of said '3 2r 1 Od < Ii “Sn C2 WI I I
issue the final plane acceptance cert i fiesta, followed 
usually by the last payment to the contractor or licancer,

Within the period between issuance of provisional and 
final acceptance certificate, the licencee may claim 
rectification of hidden effects, run as impurities which may 
block pipelines, etc.

However, .for example Swiss law establishes 5 years 
overall limit for Hidden defects. with one year time for 
notification.

Such elements may eventually be introduced to the 
aor eerne-n t s.

As mentioned earlier the mechanical completion, 
performance test runs, provisional and final acceptance 
certificates, all are important benchmarks of the supplier 
performance, related directly to major payments under the
contract.

Not 
del ay of 

It

fulfillment of those benchmarks may lead 
payments, or their substantial reductions, 
is therefore of utmost importance to Lin

tO 2itnS3?r*

P&YÍÜSn-3
to zar- í  a m a n e a in any technology agreement
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MEASURES AND ALTERNATIVES Tu ASSURE A SUS

Th sr e is no doubt that the
provisions WSF’S? CC2l .5 — -4 i-corpora
technolagioal agreements with the exp
ass'jrs;

is) succsssrul performance,
(fa) provision of nocassary re:r.edies?
(c> establish "pressure” cn parties to per-furm 

penaltiS3 schedule;
I t  should however be mentioned t h a t  gya

previsions are net the only 'neasurss which nay 
successful performance of a. 

measures have been sufficient] 
and specifically in Chapters 
by Technology Recipients anc 
Establishing the Scope of Guarantees in Tech
Agreements), V (Role of Suppliers and Racial an 
Technology in Preparatory Stage of Formulation of Guar 
and Warranties) and in Chapter VII (Monitoring of P 
Implementation with Special Reference to Suarantee/Wsr 
Provisions and their Enforcement by the Supplis 
Recipient of Technology).

Yet there are additional steps which may be cons

given contract. Mast of
y covered in the present
III (Formulacion of Cbj 2
Supplier), IV ( -Ci cer



by the recipient cF technology in order to assure the 
pressed success.

Cr.s of the .ноге obvious steps to be taken is the search 
~or experienced and proven supplier of technology who may 
have eventually experience in some developing country. By 
the choice cf supplier, one dramatical1у increases its 
chances for successful performance cf the project. Another, 
net yet fully discussed, step to be taken is the 1 inкаре of 
payments to the actual delivery/performance of the supplier
of technology.

This measure is relatively simple and often used and 
provides the recipient cf technology with extremely 
effective tool of control over the performance of the 
supplier. The hypothetical cases of Such linkage are 
provided for illustrative purposes;

Case I Supply of Technology - straight licencing 
agreement.

In this case the recipient is acquiring a process 
licence to improve the performance of the technology so far
used ¿reduction of the raw materials ccnsunpti ons ar.d 
increased existing ‘Output are main feature of this
technology). The agreed terms previde for a down payment of
500.000 t plus royalty a Z7. of net selling p r i e s  of the
final product.

The traditional - conservative approach will call fsr 
the following payment/partorrnance schedule;



i, payment of aOO.GOO % by the r e c i p i e n t;
2; cslivsry of the documentation by the supplier;

3 , introduction of technological 
cuppi ier5

4 .  32r“TQrrrt3Lp.C2 t s s t  r u n s ;

;̂n An L :•=>

royalty o-? 3*1 iron the sales ct the product.3 

The linkages between the payment and performance w 
the recipient or technology to control 

serformance of the supplier in the following manner:
i_ 100.000 $ down payment by the recipient;
2, supply of complete documentation by the supplier;
3 * ICO* 000 ^payment by the recipient;
4. introduction cf technological changes by 

suppiier;
5. 100.000 $ payment by the recipient;
6* performance tests by the supplier;
7, 130.000 $ payment by the recipient (if tests

successful only);
S* period for discovery cf hidden affects — running 

royalty paid by the recipient;
9. 50,000 * paid by the recipient at the end cf hid

defects period;
10, r u n n i n g  ZV. r o y a l t y  p a i d  by the recipient.
This simple case provides very realistic description 

the situation in which the recipient of the technology.si tuation



way ancof schedala cf payments, centrals quaii
performance by the supplier*

It should ba ramambared that linkages as stava combin 
two alaments:

1. performance of clearly specified tasks by th
supplier

2. time of performance of the tasks by rhs supplier

Case II» Supply of the turn-key plant cf the tota 
value of 10.COO.000 $

This is a more compiei? case yet, al sc her a the linkag 
between performance of the stappi i er/contractor and in 
payments by the recipient of technology can be very oleari 
established»

The schedule may for example look as follows:
1. downpayment upon signature of the contract: SCO.00

$
W provisi OP. of basic engineering

T W a payment cf second instalment of •SJAA A'*"*-J a -v ■'J V %

4. provision of specification of squi pmart
9gvJ » opening of the revolving credi t line by th

recipient for procurement of the equipment up to 4.000.000 %

6 . provision of detailed engineering
7. payment of third instalment of 500.000 *
S. mechanical completion of the plant



c evssr.t of ths *four th instalment of i . 50v«00C +
.. *

1
carrying of the oerfor,nance tests 
signature of provisional accaptar.ce certificate by

che reel-:jisr.t
12. payment cf the fifth, instalment of 2» 000.000 %

•! ~T± •••* » psr'iQC *?q r hidc!3r* »ff.fcis
14* rsc u i ■* i c*>t i sp; qt hi ¿dsn *C i i n *2 susslisr*
1 Th - Si 5rt'3.tU?”2 cf fin3.I s.IISI tl5.nCS CSî ti f 1 C£tIS C ': ti"iS

- * y Di 2;V̂
1 JL ■ w a final payment of i 000.000 $ by the recipient.
There a a air* it is u? ear iy s=sn that only by a;;pl 

an- direct linkage of payment to timely performane 
specific tasks by the supplier., che recipient is
posi tier, to control fully his pe:-r or manes. Natural Iv all
measures described in prior chapters are to be taksn oy the
recipient of technology to be in a. position of per for
this ccrhtrol effectively.

Anoiiher — linked directly to performance method which
can be effectively used, is so called incentive performance
system. that is introduction in the payment schedule orami urn
for the suoclier if he par-forms better than the mini run
guarantees and time scheulde set in tn.e cor-tract.

Before such incentive schedule is introduced into 
contract, the technology recipient should answer 
following two basic questions;;

.» :c what are my critical objectives (time of comp-1 eoi o n ,my or



gual i ty, v o! '-'.me, cansumpti on , etc .)
2. what is the additional cast I am ready to incurs in 

order to achieve my objectives.
Once careful analysis" and answer to above issue is 

found. only than the recipient may introduce incentive
performance scheme into contract.

If for example, the overriding factor will be
completion time, than for each day the plant is in operation
before agreed deadline, he will be ready to pay an extra
bonus to the contractor. Similar bonuses may be built into 
specific performance guarantees.

□ut of experience related to purchase of turn-key 
plants some countries developed and introduced the concept 
of the sc-called “product at hand1' agreement.#The product at 
hand agreement is the turn-key supply agreement in which., 
after provisional plant acceptance, the supplier agrees to 
provide extended technical assistance and training for 
management of the plant®®/

In other words, the recipient received additional 
inputs frGm the supplier, effectively providing him with the 
final products, manufactured by the contracted plant.

It should be stressed, that che product at hand
agreement, although provides the recipient guarantee 3;3 to
the final production, yet in certain cases it may lead i nta
UnnSC333 5. r y and long terms reliance (at cost) on the

the

9

technical and managerial expertise and assistance of





various risks related to acquisi tier» or t 

complete plant. Tha insurance laws hcwsvsr are 
developed in this rsspoct and often on account 
involved, the premiums may be of preventing 
adding considsrably to the cost of the investrsor 

At the end of the Contractor it is however 
request him — at his cost - to take i

ach.nc logy or 
not vet fullv 
of high risks 
; nature, thus

• customary to 
he folicwirg

insurances:
- Construction All Risks or Erection All Risks
- Loss of Advanced Profits Insurance (or nachir.sry 

Consequential Loss Insurance)
- Machinery Breakdown Policy
- Marine Insurance or Cargo Insurance Policy .
- Insurance Liability for use of Automobiles, Trucks,

etc.
Liability Insurance for Payments Under Workmens 

Compensation Acts
- To the extend possible special insurance providing 

coverage for consequential losses^
In this connection one shoul d mention the issue of

recovery of damages by way of 1i qui dated damages as
described in detail in the follow!nc Chaster IX.
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CORRECTIVE ACT I CM* REMEDIES, DArlASE LIC.UIDA7I2N 
CQN5E2UEMTIAL LOSE PROVISIONS- PENALTY 

LIABILITIES AND BURDEN OF PROOF
The DUrDOSS of the C~rr»cti V2 i.ct iCnS ¡5.~d !'2f?.SdieS cf

various naturs is the obligation cf the supplier to rectify 
the defaults, usually at his own cost-

The usual situation in the esse cf process guarantees, 
will be the provision, which will allow the supplier to 
repeat guarantee tests usually for the second or even third 
tine, if the previous ones were not satisfactory, i_e., the 
guaranteed results were not net,

While the consecutive teste failed- than usually number 
of the previsons foreseen in the contract wi.il come ir.tc 
force- either in the form of the compensation or in. the farm 
of ths penalties.

All those issues will be examined in this Chaster

Burdon of Proof
Before exploring the legal morass known 2.3 "burden of

proof" (with regard to enfarcing guarantee previsions in
the technology transfer agreement)- it is important to
distinguish two concepts wTied often are cor fused. The first
of these is " 1 i oui dated damages" and the second is



provision which by agreement limits total racavsry to ar. 
agreed maximum avaunt.

In fact, one can see in some cases of guarantee 
recovery that the maximum recovery in no event could exceed 
one-half the total royalties paid, ft ‘'liquidated damages’* 
provision is different. It normally is enforced by most
nations1, courts only where the amount specified for the 
liquidated damages represents a reasonable compensation for 
the actual damage caused. And even than it usually must be 
shown that actual damages are difficult to calculate and, 
for this reason, the liquidated damages provision has been 
put in the license agreement. If a court finds that the 
amount sst forth for liquidated damages is excessive, the 
license language providing for liquidated damages will be 
examined quite closely and often will be held unenforcable 
because it is a penalty,

By contrast, a prevision which limits the liability of 
the licensor to a given maximum amount when the guarantees 
are not mat does not purport to be real ted to what is 
reasonable for actual damages. It merely is intended to 
limit by contract the licensor’s liability. It necessarily 
is written as a fixed maximum because actual damages may be 
substantially in excess of the maximum. For example, if 
guarantees are not met and the plant is inoperative, actual 
damages may be as much a3 the total cost of the entire plant 
(if it cannct be repaired). A limitation in the agreement as
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to the maximum. amount colletti tie cf uhs 5^ariir:*== thus a r e  

not mat remai I y will be erv? creed by the court» Not sc with 
I i qui bated •¿ainage s" ■- If the court finds teat there is nc 

reasonable relationship between actual caraces and tra 
liquidated damages, the court -will refuse to enforce it»

The incorrect use of the ter*? !1 liquidated damagescan 
cause confusion later on as to what the licensor and the
1i censee mad in mind when they signed the I icense agree.
It thus might lead a cour t or an arbiter at a later ds
deny the enfer osaci ii ty of a p rOV i s i on which actual1 у
was intended to limit liability to a maximum amount. 3y 
using criteria which are aociicahle to liquidates damages 
rather than to maximum liability the court thus will in 
effect have revised the license terre. Тле court even could 
reach a holding of total unenf orceabi 1 ity t accuse the 
Provision does not represent a reasonable approxination of 
actual damages»

In the usual technology license situación end supply of 
plants, .most arbiters and most courts will enforce the 
contractual provision limiting the maximum liability of the 
licensor to a specified amount. The language setting forth 
this provision, however, should be unequivocal and clear and 
it might be wall to reinforce it by other provisions which 
make it clear that the parties intend the limitation to 
apply :in all circumstances.

This is to preclude a cours or arbiter 1 ater



ccnscructing the provisions toe narrowly. The alsrc 1 icarso;
knows cf thi s distinction and will put addsd safeguards i
the license agreement. The redolent of technology
particularly in developing country should recognise that tha 
above is the reason that particular language has been used 
in the guarantee section,

We now turn to a consideration of which party, the 
licensor or the licensee, has the burden of procf when a 
dispute arises as to whether or not the guarantees have bean 
met >

While this can be a complex legal subject, dependent in 
some cases on the particular law of a country and thus 
variable from the country, in general tins pa by who initiates
st claim is fcne party with the burden cf proof. F or ex amole,
i f the licensee i n i t i at es a c 1 ai m ir. rcurt or by arbi tration
Z  Cj the effect that the guarantees were net ■net by the
¿ 1 C ensor at the startup, it would be the licensse which had
the burden of proof. That means that the licensee or 
investor would have to produce most of the evidence in order 
to convince the court or the arbiter cf the validity of its 
c ass

Sn the other hand, if the licensor believes chat the 
warranties have been met properly, but some of the royalty
oayments are held back by the licensee because of the
dispute, then when the licensor becomes the plaintiff or

claim before the arbitration board or court it isfile the



ave the burcan of □ fOCT u In
or tnat will have to produca

most c^nvincin; evidence and tc satiety the tribunal»
come types of claims appear at -first inspection tc- be 

related tc the guarantees within the license when in -act» 
the'/ are net. For example, if a supplier c* equipment to the 
Project has been negligent thus cacsinc the investor or 
licensee "purchaser" tc incur a less, such a supplier will 
be liable for damages. In chemical and plastic plants 
particualrly, very major cases can arise from poor 
workmanship. For example, a reactor which, is improperly 
constructed and exploded either during static test or
start-up cr even at a much later Pate, say' a year or sc 
after start-up. Such explosions have teen known to kill many 
people. demolish large end valuable buildings, ar.d cause a 
great deal of associated loss. Claims in- these cases car. be 
very high. They do not, however, normal 1y come under the 
guarantee provisions of the license. tt the best, they will 
be covered in the purchase contracts which the equipment 
supplier and the licenses (or his contractor> well have 
rgv SC-.t3d >

when a recipient of technology in developing country
suspects that a supplier has
results in a great loss
guarantee prsv■i si ons do not
case can be filed seeking



л



J

I-f in a technology transfer csax tne p r z . T z - i z  

;eri:c:r'£r; : 2  is failing to bo achieved, the scquirur of such 
technology is in fact suffering damage. This dor.ago cun take 
on various for.ns going from minor inconvenience to loss of 
tna sntsrpiss, from trivial to mast savers damage.

The sccoe of ths damage liquidation provisions in the 
contract is to provide and agree - before a damage occurs - 
on the way of settling such damage. However, such clauses 
are often aleatory due to the difficulty to encompass all 
possibilities.

Not meeting the promised performance is due to definite
causes such as fail ure of appreciation, insùffidi ant care
when performing the duties., sometimes force majeure. The
consequences of such non-fu.ifillrent result generally in
economic effects. The delay in the time schedule for
start-up of the plant - or as case may fcs for first
commercial production - is an important failure to meet a 
prcmi sea psr-tarmar-.ee. Therefore, such time should bs well
defined in the cantract with the party responsible for the
construction of the uni t. It should, nowever. be remarked
that start-up and test run - or as others cal 1 i t
cerformancs test - do generally not coincide in tins, the
test run occurring later. The test run is the axerci se
d u r i n g which the proof of fulfillment by the plant of the 
warranted parformance is produced. Between start-up and 
performance test there is generally a period of time during J.

J .



runwhich ins plant is run in and the crew gains operating 
experience; dowsvsr, during this tire span* the plan: under 
normal circumstances would already produce marketabls goods.

It is cans.'a: practice in case or failure of the 
serformance test to allow for sufficient flexiti 11 t:y var one 
repetition of the test. To eliminate the cause and to cancel 
the effects of insufficient psrf erman.es generally means 
extra spendings which cna can define globally as "damage ■' . 
For the purpose of the Guide we shall also call ins 
expenditures to alleviate the causes "direct damages" and 
those to cameersate the economic affects of not meeting the 
guaranteed performance '‘consequential damages'.

Direct Demaces
The following is the review of the 

reasons of occurarcs of direct damages;
- faulty manufacturing process;
- faulty enginesringi
- wrong assumption or, which process 

engineering is based;
- faulty raw materials., specificacisn an
- fauity uti1i ti esj
- faulty manipulation of plant.

most i ffi o o r s. ~

is erase,

ty w:

The immediate main consequence of such faults are;
- delay in start-up of plant;
- insufficient quality of product;
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—  tcQ small capacity;
— too large consumption of raw materials and uti 1 ¿ties.
What can be done to find relief "? Remedies would -ae:
— additional research and development;
— rectification of engineering and construction work;
— modi f ication or repl acement of equip-ment;
— change in raw materials and utiiites;
The cost of the measures required to relieve the above 

named damages are relatively easy to calculate "post festum" 
and need not to be discussed in details it is a. simple 
addition of work and material cost.

Consequential Damages
It was defined as "ccnsaquar.tiai damages" those damages

which are the efacts due to the, failure to meet the
guaranteed performance. These G ■5.iTi'3.Q c?.;" S generally
subjective and therefore more difficult to assess.

In order to define ths nature of the consequential 
damages, one should list up the most important reasons to 
acquire technology and the main effects of the related short 
comings;

~ enter the marekt with new products;
late entry of the market gives the competition, an 

advantage.
Low quality may cause nonacceptance of the product:

replace manufacturing p r o c e s s to remain competitive 
with enlet!ng product:



lata changeover means lass of prafi 
yields unsatisfactory product, loss of
consequence;

- reduce dependence on imports;
goals of national policy may not be attained;
- create new jobs:
public policy may be jeopardised.
Some of the quoted above damages are possible to 

express intensible way, some especially those related to 
national or public policy matters are not.

Evaluation of Damages 
Direct Damages
The direct danages are C “• n :Z 3 71S damages as were
rated earlier. They are tangible and concrete : n as
as one can determi ne such ccr«crate factors as

''■engineering hours", modification or rebuilding of 
ecuipmsnt; however, sometimes additional research and 
development work has to be carried out. By essence, however, 
R + B has to be normally considered as imponderable; 
nonetheless, depending upon the case, some good evaluations
are feast ble.

In general, very often par t or all of the plant can be
operatsd with for example a lower profiabili ty until the
required modifications are made so that to the direct
damages additional consequeriti a I damages nay have to be
added.



~h-2 direct damage evaluation has to be made as soon as 
ire Failure of the test runs is evident* Careful budgeting 
and planning helps to keep the damage within cor.trelable 
limits* Planning and budgeting follow normally similar 
patterns to these used for plant construction, although 
depending upon the case they may be very much simplified* 
However, the real damage can be computed only at the end of 
the operation when the successful test run has been carried 
out.

Consequential Damages
In this subchapter are suggested seme methods of 

evaluation of the consequential damages arising out of 
specified cases where guarantees were net met. However, it 1 2 3 4
is necessary to emphasi ze that the legal situation will
finally rule which clai ms the licensee may a52Sr t 5Q?.inst
the licensor* These cases are;

1. damages resulting from delayed commissioning of
plant,

2. damages resulting from not meeting the name place
capacity of the plant,

3. damages resulting from not meeting the warranted
consumptions,

4. damages resulting from not meeting the promised
quality specifications;

The following describes in more detail and practical 
manner liabilities resulting from the above essential types



of consequential damages, which may occur in ii can zing 
agreement.

Damages Resulting from Delayed Comalssionir.g or Plant
The dal ay in commissioning a production unit means to 

its owner that ha will hava to postpone tha appearance on 
the market of his products. If the unit was planned to bs on 
stream just before a main sales period begins. as far 
example can be the case in the fertilizer industry, such 
postponement would mean the loss of a year of sales before 
the effective sales volume can begin again; in other cases, 
the delay may not show major consequences.This suggests that 
in each case the economic facts resulting from a delay must 
be analysed before the contract is signed and a proper 
remedy clause drafted. It is generally useful to sec a 
defined amount a.s liquidated damage which is due for every 
day of delay.

The loss of profit resulting from late start-up is 
relatively easy to calculate: If the yearly capacity of the
plant is a units in n days, the daily loss amounts to asn
units. In general, £ varies between 310 and 330 days, (Some
manufacturers prefer to state the capacity of tha plant in 
units per hour). If the profit generated by one manufactured
unit is b .s, the daily o  • bloss woulo 0 5  n "5 . However,
caused by the impact of the delayed start-up on fixed and
variable costs, the invastment has been made; interests or
the , spent capital are running; the plant has to be



been hired

- 243 -

d e p r e c i stod; the labour -force h£= been hired a n d  trsir.ee a n d  

wages ore to be paid: the raw materials have been bought end 
stacked and interests on these expenditures have tc be 
added.

It is suggested to calculate this loss, to ad up the 
investment., the interests resulting from expenditures and 
the wages and other overheads. To calculate the interest on
spent amount, the formula is well known30/

I. T. G • u

I — interSuS
C - amount spent or plant, machinery, building.,

stockage facility, laboratories, offices, raw materials, 
labour, etc.

i = rate of interest;

The question is whether one should choose the bank 
rates for loans or the calculated rate of return of the 
project. Each of these rates can be justified, the choice 
will very much depend on the specific case, The most 
justified and simplest way is to choose the calculated rate 
of return of the project.

First of all, it gives an pfcjective value of the true 
loss incurred by the licensee. Since all factors of the



□ reject hove been accounted -for, inclut ins run.-, ini u: t. . f •_ » :  .

interasts, over— heads. lost arctic, etc., the draw back is, 
that the raw material consumption, :«t~ ich does net in effect
take place, is assumed. It is felt that this is a T:i nor
inconvenience with regard to simplicity. Choosing the H 2.1™ t <

interest rates in our view has mors draw backs than
advantages, since they do not taka into zonsi deration iT C z>T.

relavant -factors. Qf coursa, we nay ba at 1 a to consider that 
raw materials are not consumed, tut we will nave to 
calculate and list separately all ether factors such as loss 
or profit, labour, spent capital, depreciation and other 

•heads,
The suggestad calculation then reads as follows: using

the formula I, tha daily loss (i^ nay be calcul atec as
%

foi lows:

II.
t a S l ^ J L

1 0 0 -3 6 5

1^ - daily loss
C * spent capital
r  -  internal rate of r e t u r n

363 -  may be changed into the number of actual
production days cn which the plant capacity is based, a. g.,



■;he
u4o, 330 or 300, etc.

and the loss curing the whole time o
be*

r the delev will

i L l . = Idu *J)

1̂  = total time of delay
D =* number a-? days which have passed between the 

planned and the effective start-up 
1 = daily loss
In combining formulas II and III, we shall obtain;

IV. lit 0
360

The question is now whether an increment on this amount 
can be justified. It will be a matter of the courts to 
decide, judging on the merits of the case. A justification 
can be drawn from the occurence of sales cycles as mentioned 
earlier. In the case where the contractual start-up of the 
plant misses the contractual start-up, the plant misses the 
sales cycle and the relevant less can be claimed. In such a 
case, D in formula IV may be the number of days of ths cycle 
to be considered.

Another justification may be that supply contracts may



be terr.i mated by customer and damages bo due to them, not to 
mention the loos of reputation as a reliable supplier. Cf 
ccurss- one cannot evaluate the consequences in advance, 
since the partners are unknow at the time of contracting and 
the market may have changes from time to time. As we said 
earlier* ir. moat of the cases* only the effective damage can 
be claimed.

Damages Resulting, From, not Meeting the Name Plate 
Caocifcy of the Plant

There are two situations in which this may оcuri
Under-des: gnir.g of equipment and lower yield. The latter
case is going to be dealt with under subtitle o, "Damages
Яези.1 tine from not heating the Promised Consumotion

Mot meeting the capacity due to undsrdesign has two
с о n s e quenc es;

- higher production cost;
- loss of revenue.
T о e va1uate tha retí uction of О r c f I c result! г. g from

higher production cost and 1 ost sales due to Iас к or
product, we have again to start from the basi s g i ven 3 У 4* Н4 сэ
feasibility study made for the decision m a k i n g  procedure. 
However, since quite a lot of time has generally passed, it 
may be necessary to update the relevant data and figures.

If p0 is the unit profit realized at name plate 
capacity and p4 is the unit profit realized with the 
reduced per annum capacity, the unit profit differential

»

iIi
i

3

9
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:he general tor® 
.i aws:

nuia to establish the ur.ic ?r-■* - !1

ii.

P n

n = capacity in units produced 
5 = total sales 
v - variable costs 
F = fi;-?ed casts

For ?0 and he equations read raspectiva-y >

III.

Po Vo P
n« Oo

IV.
6 1  Vi F

A i  ai
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oro:act 2 thsrsf may V*i Sh to CSlC UÌ 5.te tf;2 

value cf the -annuel losses i A p  ' j

VI11.

pVniAj> = "1 * 1  +  ( i - w a  + ‘“

where:

i * discounting rates 
m = duration of project in years

The loss of each unit of 
tharefore:

IX. £  -
flo "* n 1

ca: sho-tags 1 s

A p

Tor the ease of understanding;, we have purposely 
simplified the concept at fii-ced and vari as le cost.

The
wanted.
1 sadi n

reader may, if 
use formula v and

a more precise calculation is 
oroceed with the calculation steos

3 to formulas VI and IX.
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III.

PVo„Ap=
n 0 A p  n0 A p __j.
( i * C T  W .* i)2 .

. n,»Ap*• 4 1 “■-(X + L)ov

One nas, however-. to aivs hers seise specific consents 
as to tihe evaluatian cf the variable costs and especially 
the consumption of the raw materials. Very often, an excess 
consumetions of one kind may be compensated with consumption 
bonuses-. In such a case, it is necessary tc determine the 
consumption factors for each individual component, arc 
consolidate the resulting values.

Not meeting the quality specifications results in 
lowering the sales price of the produced object. Again, the 
formula V that is » ” r * |

etc. will be used, and the damage is evaluated as
f c l l o W S !

P° ' P *  * 'n^' '

/Vi/ A p * Sa. V o  , Vl
Hi llo Ri Ho Hi

in this case, we assume that!





rigncs* i he answer is daf initely no, and tr*;L3 TOP an OQVÌOLÌ3
r* 2 'ÁZ. tne time of the execution of the contract it is

virtual Iy imp cosible TQr TI P!•3 LiCd?rv33r ug know whether part
cr all OT the technology ITS i X Cc"I'53 1 3 not subject of a
cendirg ontent application not yet published and owned by a 
third a arty» There is in this case no way tc ascertain, 
whether the licensed object is going to infringe third 
carty's patent rights* In most countries, during the period 
between the filling c+ such third party's patent application
and p u b i i c at  i o n ei t h e r  cf t h e p a t e n a p p 1 n a t ion c r

pubi ic a t i o n o f  th e g r a n t e d  p a t e n t s t h e r e 1 s an i n f o r m a t  i cn

g a p  * T h e r e ¿tr n o p o s s i b i l i t i e s  f or t h e I i e s n s e e 'CG IifT.it
r t  -3 sn to r p r a n euri al r isfc h e  i s  g o i n g i n t o  j T- i a 4-usti o n is

h O W S V 2 T flGt t o b e c o n s i d e r e d  as u .r . f  e .i r t c  ’z he 1 i can 3’3G *

a c o m p a n y whi c h  u n d e r t a k e s i t s  OK;n r 3 5 2 íirc h i 2 al sc

c a r r y i n g  th.e bur■den of s u c h  risk: « K G a 3 v e r  ̂ i t waul d b e

c o n s i d a r e d n o r m a l pr a c t  i c e  t h a t  if 3 i i e s n s e •!“’ K n o w s  p a t e n e s

4-.UAi ; i Ci ! a r e o b s t a c l e s t o  t h e  n o r m a l o p e r a t ion CT n !L3 p r o C 3 S 5

to p r o v i c a i nf cr mati on  t o  t h e  p r o s e a c t i v e li c a r s e e , T,-> c a s e

of i n f r i n g s imen t of t h i r d  p a r t y ' s p a t e n f ¿ÍJ.2 4-a f au Ity,

u n s u f f ici e n t or mal. ig n a n t  r s t e n t i o n of i ,m*.t cr"m a t i o n , 1* ^

evaluation of damages would fellow other patterns, 
separately or in addition to those developed under su.bpa.ras 
1 to 4,

The main points for considerati on in such cases would 
be, for er. amp Is:



— cost resulting from modifying subject of license sc 

3.5 net to constitute infringement;

- cost resulting from contracting i «cense from the 

swrsr of the infringed patent;

As we see, this tine of damage is a composite isrraga, 

Tf.e cost of alleviating one infringemsr.t being considered as 

'’direct carnage" are relatively easily to ccmpute and tns 

resulting time, quantity and quality problems . as 

"consequential damage” being more subjective and none 

comp let; to assess and to be evaluated as suggested earlier.

However, it should be always kept, in mind that in most 

countries legislation gives the owner c<-.:

netsnt the right to refuse the gran a license: all
sd c on s 3 q u.en c as resulting f:

3 treated as 'sen 3  2  C  L’ S  p. u 1 3  X Cl

Daimages Rasul tins From In-
it Rights by T h i r d Parties
If a third party infringes a. licensed patent, tits 

situation is going to be substantially different if the 
licensee has bean granted an exclusive or a non— exelusive 
right on the subject of the license.

n the case O'
illy passed on
and sel1 , and

to the license** all his rights to use, 
make and sell, and under normal circumstances, also the 
possibility to seek a court award against the infringer, 
Normally, the holder of the right acting as plaintiff may,





“he rather time consuming msr h C 2 to calculate 7* Г"» ;.T2

prejudice caused by non—fulfil linen-\I от the warranties an c
start—up delays have conducted to h zr. cene i de*" at i on of
aerai tv payment •as cGOpansat i on с X; the supplier Q*
services (technology, engineering c ,  I to the b■aver
(liconsее) ,  Such cenaity aavments ,  however, be А  П L-*.

reason at I *2 relationship to the effective damage*
In contractual language, such payments are called 

"I ioutdated damage payments'1* Also here, one shall treat in 
a different way the delay of production start-up and excess 
consumptions of raw materials and utilities or the 
insufficient capacity of the plant. The rule would be to 
settle ir. the contract the amount which the supplier woui o
h £.V@ to о a v t о 1* n 5 buyer either for each day of start-up
delay or for each unit of surplus consumption.

To calculate the liquidated damage payments we can use 
the calculation methods used under paragraphs 2 .2 ,1 . -
2 .2 ,5 , and extrapolate then into per diem or unit rates. 
Such liquidated damage payments shall as a rule not include 
the direct damages as defined earlier ith.s cost of plant 
modificatten if such modification is required).

The method of calculating liquidated damages is 
effectively used if there is a chance to overcome the 
occurring difficulties within a reasonable period of time. 
For this purpose the contracts, especially those of the

contain liquidated damage provisions torengineering firms,
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delay to meet the agreed term.
Non-Ful f i 11 mcnt of Warranti es Duo to Licensee
Sc far it was always assumed that cely the licensor or 

the contracted eingineering company carry the whole burden 
of liabilities* This does net, however., correspond to the 
normal situation.

Typical responsibilities of the licensee are:
- specificatian of the desired product,
- capacity of the desired plant,
- continuous supply of specified raw materials, 

auxiliary chemicals and utilities during performance test,
- prevision for adequate operating crew;
If part or all of such services 3.s s n g ineeding,

erection and* commissi oning are to be rendered tv 1 rl C -2 H t 3 £ 2

nimself, he must keep in mind that he will be liable ■for his
contri buti on.

Failure by licensee to carry out his chores with 
diligence may result in relieving partly or totally the 
liability of licensor or the commiteed engineering company,.

Mon-Fulfillment of Warranties Due to Force hisjsurs
Force majeura means that if the party subject to 

provide a performance can not fulfill its obligations due to 
events which are beyond its control, it is relieved from its 
obligations for the duration such events persist.

Examples of such events ara^V ■
acts of authorities and governments;



acts of Sod:,
.r or ricce, stri к:ee.
destruction of dee
on could have been
:■? coli gâtions
un a vai 1 азiIi tу -2 T2r Key personnel o r carrier :? 

oerformanca unless it would have been rsascracla for hie to 
■foresee reelacementï

Per definition the risk cf failure due to force majeure 
is to be carried by licensee. Courts may be involved to 
verify if truly a force majeure situation exietc. If force 
:T s. j e u r s w as cl ai me d u n d u 1 v « d ante cj e s n a. v be a. w a r d e c to the 
party sustaining the carnage.

approach pj Dar-ao? ^-ovisi one According no ~v:;s of the
Agreement' Di vi si on.___of fiespons Lbi 1 i ti as Plrecn Li canee
Con tract

The simplest form of “direct" 1 i c =r. se i s used wh en tha
1 1 censor provides the orocass data and instructions Q f
IÌC 2P 3 3© oersonnei and 1 icenses enei neers, constru
л  ï » £  T* SS. 2 rd commissions the c1 an t an c! con s t i tut so Г: a
operating crew.

This form or contract is common in the case of the 
licensee having at its disposal sufficient adequate in-house 
engineering, construction enaction and commissioning 
facilities:. Normally under this scheme, the licensor is 
responsible to supply correct process data which ara









ccnstruction 3t cha plant- erecto the

- I icanses (or contractor• provides
tC wS trained on Ií cersor’s jljr.r Wf. ich in turn will
o trai n subaltern crew on 1 iC5r?S6íí H ri dtri'Z*

3^'in=3':ng tar nr.a 
plant, commissions the plan1: 'which induces s.l
start-up operations and at a later phase the pa*—  

fornanea nest run)'

crew

— 2 i cansae suppli es cort iruausly adequate (i n cual i ty
and quantity) raw materials, auxiliary chemicals and
utilities to carry out the perro?—  ¡nanea test runs*

- Licensor and licensee (or contracto") ara among
Q-rHaf «*

— drafting the operation manual;
— setting of the timing and respecting seen tiring;

In cascade type contracts, the basic c:at-loution or 
duties between the licensor and the erginesdr.g contractor 
is similar to those of the direct contract; what is 
additional is the distribution of rasparsi o i I i ties between 
engineering contractor and licensee. Towards the 1;cansas 
the contractor carries the r assorts* b i 1 i t i ss of the licensor»

A typical distribution between engineering contractor 
and licensee would be as follows;

- Duties of engineering contractors
— contractor engineers, constructs. erects and 

comm!ssiens the plant,
— contractor provides for adecúate c' ail personnel





\

Z<So —

materials and auxiliary chasrsicals end utilities are made
aval1 able by licenses in quality as specified in exhibit and
ouantity continuous!y. and al 1 tihe operating instruct ions
required by licensor are fulfilled an d 1 1 can see's plant h as
tear», designed, erected and commissioned as specified by 
licensor, then licenses will obtain ir. licensee's .slant 
results as specified in exhibit".

The "exhibit" will contain;
a? the specifications of raw materials, auxiliary 

chemicals and utilities,
b) the extrapolated yearly capacity or plant obtained 

in x hours operation par year or the quantity produced 
during the test run,

c> the consumption of raw materi als, auxiliary 
chemicals and if possible of utilities per unit produced,

d> the specification cf the product obtained.
In the cascade type contract the licensor.. or the 

licensee as case may be, would be replaced by the 
contractor.

The Performance Test Clause^^
Also the p3riarn\a.r>.ce test clause is similar in case of 

direct or cascade type contracts needing, however., an
adaptation to each specific situation which is self evident. 
The following clause is a simplified model clause which ma»/ 
be completed according to the pa-ties’ requirement.

1. In order to determine whether the warranty sec -Forth



r  I w a r r a n t i s h e r e !n  h a s Ì3S2H fHSl* 1 le a n s

Ì I2 r .  2 5 2 ri •ir-»P,: nr* th Cl 2 1 i  CSn SCS ? 2 s l a n t  h a s  r "«Itlhsd n o rm .. 1

> -•> ‘ .-.t - \ "h nf“ — ■ c o n d it io n Sf a bSSb :_.p s h a l l  be ca r r i s e o u t in

1 :** PS rp S •—‘ T» or* s i t s  c f Ii  C2r: s o r  p e rs o n e s i ,  th e  e s t 2.1 I s  '2 f wr. i  ch

. 1

: 3 i •'
be a c r a e d  Lioon b y b h a  Trvs s e r f  zr.nsm cs bcjc-f

•r-r? H O U r  -2T C O “ tir.UC:-.5 CCSri-’ClOn- ; HS

producili q p . c a n a c i  t •/* r a w  ‘Tiabari «I ^~ui r*€???:c'Ccs srvd c u a l i t y  

of tha product shall ba measured and analysed» If the 
warranted results are met, the test run is considered 
successful and a joint constat shell 5 1 vs relief to 
licensor, In. csss fens consiiffipticr.s the r r a n  show
t h a t  s e r e  cist 2t j 3.r& f“5O.sor sb 1 / o f f s e t  b v  -ZOT: £U:7!p ti cn

SQPU335; then the warranties srs c s e e od be: be e s h  If the 

teat :"un is to u3 interrupted aftar 3d h e r - ,  the parties 

may decide the continuation or toe test •■'■un as scan as 

practicable far the balance of time and add up the results 

ab bai ned.
2  T 5 the csrfornance test t cT: 2 HS " 1 £ 2  ti~ w the

W ». ;"ranty has not bean met, resulti-g f rein d * 2 fici onCIS» d u s
t.Q 1 icensor, the parties shail CGwuib̂ dl •0  to J. u v_ I nc i h a 2  ̂*? dr.

re aeon for such failure be ascertained and c erected and a 
further test run serf armed, It is understooc that i icer.sor 
shall bear the expenses necessary be correct the reasons of 
failure of licensor's personnel during the period from the 
first test run until the completion of the further t 

If the warranties are rot met, result
^22 run.
ng from



deficiencies due te licensee, the warranties shall
nevertheless be considered as bei ng fuifi Had.

-y Ai­wa *”! - _ 2 2 fiu wi tS first and the further test run, if
any, the parti ss hereto shall draw up an-: Ì5ÌC~! 2. 2 il c?.u. ̂2.!• Ù? 7!
or» the performance obtained, showing all the data collected. 

7;is pgnal bV Cl3LlS3

The penalty clause may be different according to the 
penalization.

A typical clause which can be used in case of failure
of the oerformancs test due to iisnsor’s responsibility
would be: "If the performance test reasonably demonstrates
that the warranty has not been mst due to deficiencies due%
tc licensor, and licenses has followed all the 
recommendations of licensor, licensor’s engineers have 
assisted in the start-up of licensee’s plant ana 
participated in each test run and the licensee has followed 
the operating instruction of licensor, then licensor snail
refund up to fifty percent of the fee required to be -paid by
1 icensee to licensor as liquidated damages for the losses
sustained by licensee by reason of reliance upon such
warranty".

- If we face failure to meet a given target data for 
completion of the plant, a typical clausa could be:

"Contractor warrants that plant shall be completed on



C -2. *1 lo ’j in case of f si Iur3 t e 3 no — i *ch cat’; OCT: tr

,g:-ees to pay iaocuLHt) ♦ or 2 ‘itC h -2 3y of delay as 1 iqui
•3. T. CJ - The sun of the 5L;M2Un t e j. 2 as liquidateo da.-nag

3 r=ts ined by t h e  cliant on the HSK t payn¿ent due::.

; .n 2. XL £ n ~ Z  l : 1 f  r i P ^ S T . a r i t  ^ i a U S - e

Art norm al C‘3. t 3 r!t 1 n"f?*■ i nC‘3fP.2 “ t  c l 3.:-l32 j /  - - c e n. a s e v s r  y

> -I* *2 0 to coH t 3, fo i 1 o w in g ;
•

M r i  CSn 5 CP makes no r e o r  esen t a t  i  on. we. n r —.. . - /

as to t h a t th e  lic e n s e e  p ro c e s s  dees no t  i f r :n g s  t h i  rd

psrty p&tsnt rights jn ths licsr^ssd tsrri tsry* Hcwevsr".
1 i censor declares that to the best of h i s  knowledge, ti
process does not infringe s.... c h p a tent rights. In ca
lie snsae is prosecuted for inf ring erne r • t ¡, licensor shs.

... ¿. — '2: «. — ■■ jA ss ist . 1 i censes to jsrsnd himsalf against the 
infringamanfc at licenses’s cast".

The fallowing clause is used if licensor fails tc 
prosecute an infringer of his oî n patent rights to the 
detriment af licensee:

"If licensor fails wit tout good reason to u.r.dc- ca..-:



action cither in court or 
-infringing his patent rights 
licensee after due summons, 
to precede against the in-fr 
the licensee -fee by >:*1",

otherwise agai n zr.y party

to the detriment at ' 2 V i  US 1 V5 }

then licensee may cheese either 
ingar at his own cost cr reçues

The Force Majeers Cl ause
Th is clause is well known and need not be speci ficaily

recited here, Such clause, hewever, is of paramount
importance and never should be orni tted in a license
contract, "■f

Few other situations should be considered in the 
present craptsr. It might happen that, all consecutive tests 
failed and original supplier exhausted ail his technical 
possibilities to rectify defects, yet the plant is not up to 
desired standard,

In such cases, it might be possible that putting the
slant on the stream (or into operation/ can be handed over
to another supplier, who however паз tc provide sui'cable 
guarantees as to desired and expected results.

The settlement of damages witn th original supplier 
will be carried paraleily, yec his cooperation usually 'will 
be sought, in order tc make the plant operational soonest.

One of the ways that are used by technology recipients 
as a "defense" measure against non-fulfillment of guarantees 
are sc called "perf or manes bonds" and various parti-:
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“ ; ; ..nr** д n *' ,5 г
suppi1 e r ir; fav

against cerf ormare
As i t was

arh i tr ati on proc

hermover 1 ost c

of t h e supplier
e ̂ “ i n e 3 ring carpe

T i- 1 is cher ■

which. essentially are- established by ore 
favour of the recipient and serve as "sscuri ~y~ 

manes of the supplier,
it was mentioned earlier, the court nett1 ament and 

¡rs are often cocciy end time consuming, 
ost cess may vary seriously damage the reputation 

supplier, a« it happened in cases of some reputed

it m usuai chat when parties reach.
of damages and Г: С П fui f il I ment cf

informai settle:T:-?Г. t is used to
agreement on the эк ten d of 
certain guarantees that 
settle all claims between parties.

Such informal settlement doss net r.ecessarl lу mean Inert 
amounts of claims and damages should c s low, they are simply 
used for the purpese of spaedу finalisation of such 
situation, which is often in the interest of the recipient 
of technology.

Informai settlements, due to *£t-3.tsd reasons, ma>
provide ever» for greater coops:-if-ir". n* i’5vt*à '«i 1 — • « iie supplier c-:
technology in provision of variety or rsmodi3 5 ,

In assessing the extend of carnages, one can suggest to 
use - in addition to simple calculation provided in this 
chapter — the method developed b y H. A. Jani eoewski and it. 
Basso of using Internal Rate of Return iIR:R) netted
to calculate losses,

Another word of caution relates to cases when ir.vssiv'word of



-- cor.tracting the plane u
than sxi st i ng OH *2 □r t x
Gcal : ng up of the batch
provu Y$ *: y <_i i .ficait both
more so on acoount of costs

From the point of
impsrtant issue is that

view or tne inv 
thg olg.nt is worki 

of penalties will equal the losses which o< 
piant/technology is not working.

It is therefore advisable - in rase 
carnages occur - to strengthen cooperation 
the contract to get plant working.

The investor nay invest in such case 
possible - in his own R + D -effort in order

the scale bigger 
ly ir. op eat ion. 
large scale .nay 
nclogy, cut ever

ester, the most 
no and no amount 
ccur in case the

difficulties and 
amene parties of

one ■■■ i

nd solution
to occursc difficulties, as such.experience is invaluable.

In many cases it is desirable — either under contract 
provisions - or under separate arrangement with the supplier 
- to call in other engineering company in order to solve 
technical problems immediately.

Naturally, usually such entra costs are covered by the
original supplier
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SU AñANTEES ftND WARRANTIES
5F ENFORCEMENT FRSCESURES WIT:-:

In this chapter information an d basic ccrsicisraiic 
■ycr t 2 recipients of technology will 2 2 provided. coven 
ins Following important issues:

— amicable settlement;
— appoi r.tiT.snt or neutral tecr.n_csl expert (pri va 

settlement);
— arbitration procedures i inclusive oF crier cvs:*vi 

of major arbitration courts)$
- court procedures;
- applicable law;
- cost of arbitration;

is no doubt that both t-e recipient as well 
lechnaloo v s h o u. Id a. 1 m a. t

It i s
suppilar of
arising out
of court man

3ucn Si

:ac:v:ic

settlement by mutual consensus ::: celiac ami cab 
settlement and brings about not only good wording at.T.osphe: 
among pair ties to the dispute but alsc saves time a 
subscantial expenditures.

It is therefore strongly ad'/isad, that before rescrti 
to other settlements, efforts should be made at roach''.



amicable, out-cf-CuLir t 
to settle their diff2; 
resolve their disputes.

sattie.oort, where both parties agree 
ncsSi withcut reed of third party to

«he:
variety 
tc go

such a-ni cable sect! e.osnt between parties, for 
of reasons is not possible, yet parties do net wish 
o the arbitration, than they nay try at settling

their differences privately, by join 
technical experts, whose views and 
honoured and abided by both suppli- 
technslogy.

Neutral technical expert could

.1 y
con

appointing no
1 1 Li S 1 O H  S  irv 1 :

and reel pi or

nn W V A  w  i

legal parson.
22;" son

c ap a c i t y i n the natters Ci I'W -(tea ly the pa..-ties, in wr.sse
qua!ifi cati ons integrity and i nearti si it/ beth parties
trust, so that conclusion •3 rose."sc will os apooptad without
questioning.

In rase pf 1 sg&.l person, it can be fc- era-pie
professional association (for sv. 2 a-.o I e in licencing ra h ~ «

Licensi ng Executive Society) whichi on tns strerght of its
expertise siay provide osjactive iew as to nature of the
di spate,

r“j ̂  ■!_ •_JO .! t above described ways a* out-of-court sett 1 5:T!Sn 15
are often practised, usually among par ties who used to work
with each other for a longer pari 00 of tine, yet they nay as
well be used by the recipients of technc10gy in ca■ /sloping
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arsi trai1 u .  a: Ir generai arbitrai taci si era canna'! be arbore sci if 
they are contrary ta the public order and the law of the 
country cf the concernée party»

Arbitration has become an imeertani tool of the 
internatlorai and national business world because it is 
considered to be the ,:friendiv" way to settle deputes,. In
fact, not only are there instit!
among the! r tasks as the Inten
i p. Pa'is, the Amer lean Art itn
others■» al 30 i nterniati anal COP.
been conciuded between numerous ■
multi 1âter 3.11/, the object of
erroreü?;Ti©n fe Q*f the ardi tra .i cn

ana

¡ne mass i¡sporcano
intarnatianal treaties are:

1» the Protocol of Geneva of Sectemo or r>£1  *—  t  4 -  ■ ■*—

concerning arbitration agreements and arbitration clauses,
2» the Geneva Convention o' September „ 1

concerning the ackr.owIsdgement and of feral on
arbitral awards,

3» the New York Convention of June 1950» on the
acknowledgement and enforcement of foreign arbitral awards,

4. the European Convention of Geneva of April 21, 1961,
on international commerci ai arbitration?

whereby the two last ones today are playing the most 
96/important part



In intsrnslti wfìsll '¿2ChnC*I 3gy tr-5.Pi5*f tir trûHSâC *1 1 CH3 G 
Ei 1 tvp2£; thi? T G*11 CWi HQ ar*b i t." iì w 1 CO r’J.I 2S îT:5.V G C G .T; fP C 
■f _i n J »

1* t h s Rules of Conciliation ano Aroitraoion of 
International Chamber o-f Commerce ir Paris (June 1 * 1 9 7 5 ).

2» ins Commercial Arci traci en Rules Or ina Amari 
AssacLatian cr Arbitration, New York ( January 1, IPSO),

3, the Uni ted Nations Condission on Internati onai 
Law {UNCITRAD Arbitration Roles (December 13, i976’• ,

A* th.3 Zurich Chancer or Ccmmercs Arbitration iv!a.r 
(November 3, 1976) 5

There are of course quits a 
prscarad by ether bodies which can 

ZL the Arbitration P-ulss
Arbitration (September i, 1973),

6. the Commercial Arbitration Rules, tre Capar 
Commercial Arbitration Association (February 1., 1971)5

7 , the Rules or the Netherlands Arbitration Instif
(April 1, 1973),

0, che Rules or the Court ■: 
CrRS) Chamber or Commerce '.D

Arbi t 
mber

cion of the Ha,:
. V 4 w / G £ w - 2 .T. b 2 Y

?
9- the Rulss of
Chamber of Foreign

1 0 . the Pules
isrcial Arbi trati on

che Court or Arbitration at 
rada of the SDR (February 1 , 
•f Procedures or the Ires 
ommission (Nay 1 ,

5. c h 2 —
1973) 
amor 1

1973)



The LICENSING EXECUTIVES SQCIEt ¿::L. rsccmmerce
the rales knew as the

11» Licensing Agreement Arbitration Rales C»iay i, 197G> 
which are specifically oriented towards technology 

licensing.
There are also specialized arbitration rales for

di spates between individuals and states, such as
12» the Convention on the Settlement of Disputes

between States and nationals of other States submitted by
the Executive Directors of the International Bank of 
Reconstruction and Development (March IS, 19d5>.

The decision as to whether chcose arbitration cr
courts» which law shall rule the contract ang which rules of
arbitration shall apply is carolar and rscuires full
knowledge of the specific situation. ..-.ncier which the contract 
is concluded, the laws with their advantages and 
disadvantages, and for the rules of arbitration their 
strengths and weaknesses» There are numerous institutions 
active in international commercial arbitration which can be

1 ted as to the right choi ce. in most councrias there is
least one body which can. based or. its members'
i enea help the parties Ci t h j-j fia V wi th c.dvics cr at least

with reference to qualified local or foreign specialists to 
make proper decisions and draft proosr arbitration clauses.

The most experienced bocies are certainly the 
International Chamber of Commerce in Paris, tra American
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1 r liicn 
•struct ior.

Asscc^s-i on, the Xntsmst LCiTSl

as ‘.rei a .— C3 i t ! " 3. C 1 3

i r.sra ara vs.' __ __ ._ _ ...... .
ir.s basis of ins choice» s.i<ih as 3i.'.rsi v Isgsi 
ccnsi js*ailons, or what I viculi v'ericcre cc ccnsids:" icra 
epprcpriata the need to settle bî -f srenoas at cciricn in ■:■. 

sensible way and rind solutions in problematic situations 
whcih are as far as possible acceptable be both panties.

warranty and Scaranty cases are generally o-r complex 
nature. The subject cr warranty in tachnolagv transfer esses

w w =2 - ?

snows
5i:T,P-3. >e;. i
.M f~- ' 1 .T-arvi*

does not. The diff i cui ty resi csSir s h e ’* r 1*.a .  b l a c k and
white situstione occur r seldom anc wh £i t come Ii cates

• s the fact the t̂ '2 o ertisa - '■ —, ,*-■ 0 P tc solve an
securing probi am may net be i n the most cut e mood to do
sc due to the failure WW pinrform as warrantsd in the
contract, perhaps several ” i rr, ~ s i n a  r - Tr cshe:- word'?:
whan arbi tration comes into the cicc u r - 4 Wcth ca"ties, duo
to their psychologic involvement are net any noce in bast 
shape to overcome their personal pressures..

The rather rigid court system is rarely in the pesiti on 
to act in such a situation,, since ths stats courts have to 
concsr.trate on the purely legal appresian.icr. or the case.



d2'f ins who is "he the "bad çuy".
the jueges are
■Tic experience
■ci alisis which

They defins who is the "good guy" and punish the "bad 
Another draw back of the stats courts is that the 
generally imposed irrespective of their specific experience 
ar.d have to be assisted by hordes or specialists which 
results in very long lasting procedures.

deposits to this: in aroitracior.. as the word itself
says, there should not be such a thing as "bad guy“ or "good 
guy", but two parties in difficulty trying honestly to save 
as n.'U.ch of the China as can da saved: all if possible. The 
arbitration tribunal is generally composed by ad hoc experts 
having the trust of the parties whose primary task is not
only to deside about the award in the 10 0.5.1 sense but
to act as "aimable come osi tsurs" and also to hai
sarti es to negotiate a solution to their problems. At
point, the attention should bs drawn to a serious problem 
which may arise if the parties are implying that the 
arbitrators tney choose are their attorneys to represent 
their case. The arbitrator chosen by a party is a judge and 
only a judge, however, a trusted judge.

Another advantage of the arbitration tribunal is ir. 
general its ability to reach a decision in less time than 
state courts need due to the ad hoc constitution of the 
arbitration tribunal the case has not to wait until being 
called up.

Under these conditions, it seems that arbitratipn is 
important answer to solve warranty cases, where speed is one



o- the impartant elements together with relevant

s.n-J «= \ 7A. CT’-i regot i literCC to a v c: a degr~ a
ralationsh 1 p between the 2 Si■‘ties involved and
sp1 *** 2. '2. 3t ccoperati on In 5.H atmosphere o
benefit of continuing coll acorat i on.

However5 it both parties have reached the decree 
unsu.rmounta.bl3 opposition, then there is no advantage 
arbitration over state courts to warrant the much nig 
cost o-f arbitration,

with the advent of national laws and regulations, 
issue of the applicable law (the law according to which 
contract/acree-men t is to be intercreted) became cu
controYsrsial.

sy .The majority ot national 1 ews ' requires t.iac ere
the redolent of technology should 
¡tract is executed in this country, 
tnd, suppliers also execute the centr 

although often net axplicitsly in their ccunery, 
therefore claim applicability of their own law.

The experience shows, that from the point of view 
arbitration* the choice of the law is not very critical.

As a compromise solution parties may there fere che 
among the following three possibilities;

1. Leave the applicable law open 'it will be usua 
decided by arbitration or court);

2. Settle on the neutral law?

cf the count r y  of

applicable, as eng c
On the 21H 0 ““



3. The w will be chosen ending to s country where
the eventual1 arbitr 

By prevision 
easily find a so! 
a g r e e m e n t ;

ation award will be anfor: 
of the above options, on; 
ution which will suit bet S'

1 ati vei y 
io the

It should however be mentioned., that applicable law may- 
play prominent rcle in case of the snforcement of court 
decision.

Finally, one should also mention that the body of law 
related to technology transfer transactions has been much 
developed in some countries and less in others? therefore 
the choice of applicable law should take such considerations 
also into account.

As it was mentioned earlier in this chapter the cost of 
the court action and arbitration is not only time consuming 
cut also expensive.

Available experience shows that in some instances ths 
court procedure may be actually less expensive that those of 
the arbitration? however, usually they are consuming much 
more time.

Time and cost considerations therefore, should be taken 
into account prior to taking a decision as to attempt at 
solving the dispute.
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contractor/engi­
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engineering
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- training of recipient of equipment 

staff - civil enginee­
ring works

"* 1 2 C 5 -  S L i p p i  2 « r

- guarantee 
17. Signature of the 

agreement designa* 
- project manager 

13.Provision of desi' 
basis to supplier/ 
contractor
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- — 2 0 , Procurement
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merit equipment
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: , ¡ns r a m s s

1 . 1 ,  C a p a c i t y  and R e p u t a t i o n  o f  t h e  S u c c i  t a r

1.2. Capacity of the Recipient
2. The Technology - Technical Character!c-tics

aL. a X ■ Description
4» • jL * Completeness
n *Tu w * Correctnes ■=
, y* il s *T Decumant ation

Timely Tronsnls'31C H
2 . 6 = Mon-Doeuirsnted Technology

Language
n s «• • w * Measurements
2 . 9 . Outdated Technoi’ egy issa 4.4. and 3_•
2 . 10 •Technical Works U i f i * • . / _— —. * ? _ T oluiiity a2-2 £4 5u *r * *- «

3. Technology - Legal Aspects
3.1. Warranty cf Ownership and Legal Validity

- ownership o; title
- ownership of know-how
- legal validity
- payment after expi ration/inv=iidati on < ¿as
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t -1«ite» Third Party Claims (sea also 3.1»)
3.3. Patent Claims for Know-How
3.4. Maintenance in Force
3.5. Defense of Patent (see also 3-1» and 3*2»>

3.6. Non-Contestation
7i Further Licenses and Agreements

T ©w » u * Modifications
3.9. Payments (see 5», 12»5., 13*6»? 14.- 16.1.» 19»1.

19* 2 . )

4. Technology - Commercial Characteristics
4.1. Warranty of Fitness; Purpose of the Agreement
4.2. March an t i c i1i t y
4.3. Best Obtainable Technology
4.4. Outdated Technology (see 5.3.)

5. Payments
*5 t Absolute Level of Payments
5. 2 » Type o Payments
5*3. Relationship to the Value of the Technolog/
5.4. Mode of Calculation (Price Indexation)

•
5*5.

5.4.a. Price Indexation/Price Adjustment 
Payments for Unexplcited Technology

5.6. Payments after Expiration of Patent Rights
5*7. Payments in Case of Legal Proceedings
5.P, Payments after Disclosure of Know-How
5*9. Payments after Termination of Contract
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lise 19.1. a n d

3.1 0 . Unpackaging isaa 16.)
3 .1 1 . Mast Pavaurable Term;» (sea 14.)
5-12.Payment -far Inputs (see 12.3. '
5.13.Payment tor Outputs (see 19.6.)
5. 14.Currency. Conversion -Sisks (see al)
r» %X /iJia ?
3.15.Taxes

6 . Carridenti aiity 
6 .1 » Definition
6.2. Confidentiality in ths Pre-Con’;ractual Phase
6.3. Rights of Disclosure (during tra Agreement>

a) Disclosure to Empieyess
b) Disclosure to Sub-Contractors etc Other 

Contractual parties
c) Disclosure to Other Third Rerscns
c ) Disclosure tc Governrant Regulatory 3odies is

— -, OA to*-/ **V ■ET• /
¿2 b 4 • Obiigat ions of the Sup
6.5. Duration of the Confici

a.) Matters Known tc the Public 
b) Matters Available from Third Persons 
c) F e r i a d After Transmittal of Confidential 

Information
d> Expiration of the Agreement 

6 .6 . Use of Confidential Information by the Recipient
After Expiration of



%

the Agreement
7, Delivery and Installation of the Techr.alogy/Execution of
Works

7.1. Location of Site, Local Conditions (see also 17. to
20. )

7.2. Commencement, Time of Transmission, Completion,
Delays

7.3. Obligations During the Execution of Works 
S. [Mechanical, Performance and Maintenance Guarantees

3.1. Mechanical Guarantees
9.2. Samples and Tests
3.3. Performance Guarantees
9.4. Maintenance Guarantees
3.3. Performance Bonds

9. Utilization of the Technology 
9=1. Field of Use
9.2. Volume and Structure
9.3. Obligation to Use the Technology, Timetable (see 

also 19.3.)
9.4. Subiicensing/Subcontracting
9.5. Exclusivity
9.6. Own Research and Competing Technologies (ses also

13.2.)
9„7. Modifications (see 10.5.)

10.Technological Advances; Improvements
1 0 .1 .Access to I"pro'/sments of the Supplier



■ T

io. 2 . Access to Improvements cf ;n= Pacialene 
10. 3, Si^ht to I ¡rprc vernar t= or ch-s Paciaiet vi 
1 0 .4.Improvements Reso 1 oi ~,'3 ir. N-sw Predicts
10,5.hodlf i c at i ens of ths Technclog/

11 .Tsohni cal Assistanca
li.1 ,Information. Data

Dev si 0 0 :Ti .1.1cpj
1 . 3, En 3 i n ear i n g
1 1 ,4,Management
1 1 . c. Trairing or Personnel 
1 1 .¿.Marketing (see 13.)
11.7.Qbiigations cf tre Recipient 

12- Prevision of .Resources
12.1-Raw Materials3 Intermediate Products
1 2 .2 . Equipment 
12.3.Spare Parts 
1 2 ,4,Maintenance
12.3. Payment for Inputs
1 2 .6. Unpackaging (see 16,'
1 2 .7. Most Favourable Terms (see 14.>

13,Marketing
13.1. Access to Export Markets
13.2. Distribution Channels of Supplier (see also 16
13.3. duality Standards
13.4,Identification of Products

a) Patent Marking



b> Trademarks
c) Identification of Grigir 

13.5*Resale Prices
13.6. Price for Outputs Sold to the Supplier
13.7. Most Favourable Terms 'sea 13.6., 14.)

4. Most Favoured Recipient
5. Duration, Termindicn

15.1. Maximum Duration
15.2. Termination (see also 5.9. and 6.5.)
15.3. Rights of Lise After Termination

a) Use of Patent Rights
b) Use of Know-How (sea also 6,6 .)
c) Dispersal of Know-How (see also 6 .6 . and 13.3,>
d) Marketing of Seeds Produced Defers Termination

6 . Unpackaging
16.1, Payments (see also 5.4,, 5.6.)
16.2. Technology
16,3,Sources of Supply

7. Use of Local Resources
17.1. Raw Materials? Intermeoiate Products
17.2. Local P e r s o n n e l

17.3. Local Consultancy S e r v i c e s

17.4. Local Management/Ownership
17.5. Local Auxiliary Services (see also 3,7., 9,, and

3.3.)
3.Local Technologies Conditions



is. LLocal Availability of Technology 
13,2.Creation of Local Research and Development 

9.6. >

\ ¿tS VS.

IS.3.Creation of Local Skills (see also 1

i 9, 4 , 2 1  sp 1 acement of Existing Enterprises
13.5.Absorption, Adaptation and Assi mil at
nnolagy (see also 3,3., 11.5,, and 17.3.)
13,6, !*!oa i f i cat i on (see 1 0 .)

19.Local Economic Conditions
19.1. Remittance Abroad
19.2. Currency, Conversion Risks (see also 20.5.)
19.3. Export Promotion (sag 13.1.)
19.4,Import Substitution
19.5. Barter Agreements
19.6. Consumption of Energy and Scarea Resources
19.7. Labour Intensity

20.Socio-Economic and Legal Conditions 
20»l.Health and 3af aty
2 0 .2 . £n v i r on men t
20.3. Regional Development
20.4. Women, nor i ty Sroups
20.5. Existing Legislation (and Development Flans;
20.6. Applicable Law
2 0 .7.Settlement of Disputes
2 0 .3.Language

r\





M n; rr x III

LLUSTSATIVE CCNTEN7 OF _NDER E-CCb! 'ENT 

. GENERAL EXPLANATIONS
1 .1 . Introduction
1 .2 . Announcement
•t TA » w‘ » Definitions
1.4. Right tc Bid
1.5. Security for Fulfillment of Bid (Bid Bond)
1 .6. Validity of Bid
1.7. Evaluation of Bids
1 • S. Conclusion of Contract

. COMPOSIfION OF SID
*m B — 4 Form and Contents of Sid
2 .2 . Subject of Bid

mTÀ -l •«i* ■* Scope of Supplies and Services Rendered
2.4. Share of Domestic Supplies Nit'"in t h e  Scope of

orsign Bidder's Supplies
0* C? 
0im » ‘-J » Technical Level of Biddsd Equipment
2 .6. Price of Deliveries and Services
2.7. Terms of Payment
2.3. Patents and Licenses
2.9. Process and Technical Documents
2.10. Training of Personnel
2.11. Direction and Supervision of Erection



2.12. Start-up, Train Run and Performance Tests
2.13. Terms of Delivery;, Tima Schedule 
2.14* Completeness of Bid
2.IS,Review cf Technical Documents, Quality Control, 
pactions and Testing of Epu.icfr.ent at the Manufacturer's 
2.16.Shipment, Transport and Acceptance of Consignments 
2«17.Technological and Technical Guarantees and Guaranty 
i od
2.13. Temporary and Final Acceptance of Plant
2.19. Penalties and Indemnities
2.20. Liability for Damages
2.21. Withdrawal from the Contract
2.22. LiabiIities and Services Rendered by the Buyer 
2.23.Insurance of Equipment
2.24. Tav.es5 Custom Duties and other Charges
2.23. Force Majeure 
2.26.Disputes
2»27.Joint Ventura
TECHNOLOGICAL-TECHNICAL DATA AND REQUIREMENTS
3.1. Location
3.2. Raw Materials, Power and Water
3.3. Capacity and Product Quality
3.4. Scology
3.5. Regulations and Standards
3.6. Special Requirements
TECKNCLQ3ICAL-TECHNICAL TERMS
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