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This Guide has be2n devalaoped in resgons2 Lo reguests

raceaived by UMIDO  from  develaping countrizs, particularly
memnGer coauntrias of TIZS system that 2a comarahansive
dacument is prepared covering guarantae issues in feonniicgy
tramsaztions. It has bh22n nreparad as 2 result of a oint
. c . —_— e
2Fffort (239 LMNIDD and  ICFE + and both organisazion

The ideas of a specif:c Guide addressed towargs warranty
ang guarantee 1ssues  in ftzchnology btranster transactian:z,
amergad  in the Sscretariat of UNILO and of thza Intsrraticnal

.
Tentra for Fublic Entzrprises, =2arly  in 19350 and  was

considared as a3 valualla contribhun:oan af both organizations

towards strenghthening  the bargaining position in ts=chnsiosgy

(e}

o0f snizrprises in d2v2loping cSounhries.
The ourpose2 of th2 Buide is to provids tha readzrs -~

] particularly governnsnt and business comnuni tiss in

developing countriez - with brosad and cosorshensivza manual

]

an nNow o deal with such cruzial issue: in tzchnalogy

W
1}

Ltiransaction as guarantess and warrantess,

ixa

The Buide consists of tan hapters in  which  arse

)
1l

described all necessary and practical stepe to be ftaken by

both raocipient arnd supplier of technolecgy 1n ensuring that
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implemantation cf the agre=ement.

Those chapters combine legal and technical desaoriptiong
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with rractical remarks concarning ways and @
with guarantae and warranty grovisiaons in Various
technolegizal agreements, Furthermore the Guidae proavides tha

dascriptian and illustraktiva list of major guarantes

In the Guide, substantial attention 1is given to the

issues of interest to public enterprises in davsleoping
countries, as malior recipienﬁa of technology in  those

The Suide Fformat and scope has hesn raviewsd  and

discussed at the exoert group meeting arganized icintiy v

r~
o

UNICD and ICFE bheld in Liubliana, Yugeslavia in fAgiril 1983

and swbstantial contribution has been proviced intsr alia

1]

By: Mr. M. Bessza, Switzerlang, M-. D. Smith, US5A, MR. V.

Strauchn, FRE, Mr. L. Coarrera, Argentins, A. Basnay:
UMZITRAL, Mr. R. Macus of ICPE and others,.

Substantial contribution of those adthors is  fully

i3
i
Qo

reflect

[}

d in the text of the prosent Guids,
The draft guide has been reviewed in Segtember 1927 by

the UNIDO and ICPZ Secretariats witn participation of som=

Az 3 recult of this subsztantive review the pressrt tanc
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hes nesn campiled ov Dr. Hubert A, Janiszzwsil.
In gprzparing the text of ine present SUIQsS @ o@nSlves
W . was made  af  paper and documnents prepares feor ITFE and

UNIDO Ey Mssr. M. Sesse. C. Corrars, D, Saith and V. Straoon

<isting documantabtion of ICFT, UNIDD, JNOTRAL,

%4

as well as @2

UNCTC, UNCTAD, WIPQ and ICC,
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GUILE, EA3IC REFIMITION AND

CONTENTS

Introduction and Summary

Tha pra2sent fText of -he iz the direch o
tnE wore of the srnpert grcun mE2biogs i owhiloy LR sathoe of
the compilaticn hat ths Jlsasure to carticipata.
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improvament of oh2

griterprises in devaloping countri
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to public enterpr

imoortant role in induztrial and ecoromic dasvaelicomsnth,

Moreovar, the BGuide is written in such a WEYy, =3 tO
constitute a management tool for dealing with warranty and

guaranty provisions in  the zontext of htechnolsgy Lransfer




)
!

tranzactions.

It iz alseo atiempted, at tha Guide, to apply a complex
managerial anaraach tawards guaranty and wAr-anty

aravisions, com3ining thereforz purely and separate i=gal,
technical and econamic aporosach, which used te characterize

ax considerations.

e

the "traditional™ agpproach to thos2 comp

Morzaover, it was believed wuseful to introcduce 3 four
ievel approach tfawards guarantz=/warranity issues bDasad on:

nt aobjectives

n

(1} eoverall considerations for Jdavelopns

AS 2 whole which can pe Ffound in genzral policy
declarations, such as "mational intarast”, *"naticnai
zcanamy”. "self-relianca";

(Z) gensral development chjisctives which are limit=2d to

the arsa of transfer of technoclegy such 2s "strengthening

local tzchnological capabilities” ar "adantation oF
y

technologies”;

{(Z) davalopmznt obiectives whizh ar2 more spesific,

§-3
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W
n
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becauvse they spell out the surpose in more datail

1

tha objectives themselves (2.3."training of oersonnel™), th2

typz of technology transfer {(“agreements for the transfer of
technology"’) and/or the eccnomic sector (Yin tha ooatrolszum

sector”) are concerned;
(4) detailed prcvisions which specify the objective for

certain aresazs such as: "Every contract for th=2 fransfer of




technoliogy shall, whe@n necessary, provide for tralring of

which 2nsure2s  that 2% of th2 manageasnt professionals and
susarvisaory nasitians and v¥% of =all athar geositiznzs will b
occupied by local personn2l wilhin & ya24ars. .

09 this last lavsl of objzctives only, they bSeTons
ccpncrats diractivas ta the anterpriszs. Thsresg-s;  whs

2y anuating
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Transfes of

T=a disztingct difference in lomg tarm =z
. s
Tstwezn  private and cuodlic =ntaeer3 #3111 olgy zartain
FoLE n the sverall  approack towards  the fechrnolagy
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it i3z pelisved, howaver, that aleo private ontarprisas,
should  naot shy away and Ltake suzh  considerations into

acczount when nlanring their osv2loprant strategies.




be to provige  hkhe

=)

Tha purnose of bBhe Bulde il
manzgers of enterpgrises in develaping countriss with an
averview of the various  ~chholagy agreemants like lizensing
{from patent and TM, kpow-how, franchise), twn-k2y supsly
agreemants of varigus types with sgecific refersnce €0
guairanty and watrranty nrov.Siong, both in tereas of
illustrative clauses as well as a3 rzview of activities and

ot

to be undertaken by the would-be recigient o

[x]
1]

n

o

technelogy and would-be supplier of technology, in ordar to
achizva a successful transfer of technolegy, &t tha
enterpnrise level, and thus "consuma" the guarantees built

into individual agreenments.

Moreover, a3 the public entsrprises play, in some

develaping countries, quite an impoittant yrolz2 i the
natiaonal 2CO0NOMY, the Suida addressas it noints
spezifically to those a2ntarprises adding othar

considerations than loss and grofit balsnce, Moresvee, the
Guide attempts a8t drawing e Dborder l1°ne betwsen industry
specific provisions with respect to quarantv/wsarranty

provisions,

It is well known, that in process industries of various
types, the guaranty provisions ar= not only complex bHut do
influence substantially the performance of the oontract

mhich is not necessarily the case of the product industiry.
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After broad clagsification as to purposs of the Gulda
which can bhe summarized as an  attempt of provisicn or a
management  rtocl  for drawing and specifically implemasntation
=f large complex agreemenits, 1t ie worth t2 summari~2 the

contant of the Guida.

T

The Buide2 in its ten chsaptsrs aporoach2s the issue of

guarantes/warranty in technology agresment 2t three

3

Firstly aroviding the r=zager wiih broad and fairly

detailed ravigw. of the m@3ning and scope  of  the
guerantes/warranty provisions in modera, largs-and complies
technolaogy agra22mants with  Ffrequenit legal consliderations

de developing countries.

This part wowld o2 of particular intersst to those with
iittle gnpasure to  guarantes/warranty issues, bul even

guaerianced oaracticioners may find those considerations of
subetantial interest.
Secondly, specificall
and practiczl anproach to handling warranty/guarantee issuss
iz daszcribed, providing the reader with rathar comprehanzive
and detailed information how to deal with those aroblems atl

the corporation/project leval.




It is presumed that this part of the Guide will De read
by all thase ogareparing for and implementing projects with
fheavy emshasis an guarantee/warranty problams.

Finally, towards the end of the {uide, it provides
fairly detailed description of what @easurea can b= taksn -
of preventive and remedy nature - if the guarant=ze fails.

By such approach - it was thought - the Secretariats of
UNIDOD and ICPE were in a gosition to offer readars
particularly in developing countries a comprehensive and
detailed text which can be used at the negotiation table,
during preparation for negotiations and preperation for

exacution of contracts.

One  consideration should also 52 includad i these
preiiminary and introductory ramarks, Lthat by
warranty/guarantee provisions alon2 one do2s not  2nsure
snooith and satisfackory implementation of the project.

Consideration as to now ta approach the
guarantee/warranty provisions in aorder to make the contract
work are inzluded prominently in the Guide.The
guarantee/warranty provisions bz2long to the risk category of
the managing of the project and as such are relatad dirzctly
to the costs invelved.

Careful balancing of risk and cost facztors shoulid 2e
always in £he mind of project management,

it is hoped that this text will provide not only useful




als ta  khis affect, bui also will assist 1n  hethe

snderstanding  of provisiorn of supplier and invastor, thuis
coneributing  towards incrazaszed  trad2 and well oairg of all

narties invclved,

2y

DVERVIEW COF DEFINITIONS

"warranty", particularly the latter which does not nava

2ither +tranglation or meaning ia  any other languags bat

1. BUARANTY A5 "SURETY"

Vary of1en  "guaraniy” is used to dgsoribe an agresmant

arty o sacur

11}

the performance sf & third gariy: tha

r

guarantor is obliged +0 answer for th=z Jda2ii of 2 Lhirg party
ar ko fulfill any other obligation of 2 third z=rszon, if tha

= to Ffulfill *“he obligation hims2l+f, i.2. L=

[

iatter fati

[n R
[+ 8
J
i)
)]
a
vi

guaranty is collateral to th= original contract an

¥

impoz2 primary liabhility on the guarantor.

The teorm "guaranty" i¢ uwsed in this sa2nsz2 aled by ithsa

Intarnational Chamber of Commerce in its "Uniform Rules for
Y , . )

Cantract Guaranteass”, A tearm which cowuld avolid

of the term

1]
m

misurderstanding and confusion would b2 the u

3
D
D)
a
[
3
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a
2 1
v
T
1)

-

s

. . / :
"financial guarantees”, Buarantees in th

[




word will ba discussed only marginally in this study.

2, 6UARANTY AS AFFIRMATION OF FACT

by
[}
]
rr
]

party +to the cthar that a certeain good will have no de
¢ is the2 assurance bv one party to a contract that carifain
renressentations as to facts or law are true;, and if they are
nroven untrue, the party who has given the assuyrance has o
indenify the aother party. BSuarantees of this kind would ce

v | vy

called ‘"warranties"’ , “conditisns" or just “"obligations®

in some legal systams.

S0me  laws strzss the a2ffacts of non-fuifillmant and

: ) o, )

traat the matter as a preblam of "lis2ility" ., "braak of
. R
cantract"” or "securing the perfornannce” 7.

A good demonshtration of +the differsnt functions of
suaranteas in traditional legal concepts is Art. 223T of ths
Mexican Civil Caode which reads:

"The vendor is obliged:

(1) to deliver to the purchasar thz thing soldj

[1']

(2) to guarantea2 the guality of the thing;

{7 to he liablz in case of dispossession'.

Subsection (1) cescribes on2 of the primary obligations
af the supplier which would be called "obligaticn” in most
legal svstems. Subsection (2) describes an additional

obligatian which would be considered 25 an "implied




..1?_
warranty” bty sama laws and as a "gquarantze" a¢ Ycondifion”
by same other laws.
Suhsaction (3) stragsss the legal conseguenzes of
non-"wl+illment.
The term “guarant=2e"” is used in a somawnat broader
m2aning in sales promotion activities +2r consumar

products. Here, it may hav2 one or gsere of tha following

functions:

- the quality

oo |
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i

szcetion primarily refars to the szle of goods.  The
apglication af these rules o transfsr o3¢ fezhnolagy

i agraeanents me2ts a number of obstacles, becausz2 the transfer

of technology mostly is not a sale of goods,

Za s

Q)

oF THE TERM "GUARAMTEE® It TECHNDLIGY

TRANSACTIONS

Most national laws do not contain specific regulations




cn  guarantzes in  t2chnology transactions. Cnly sone of the

mcr2 recert  laws regulating the transfer of technaology

ha regulations differ considerably. While sam2 laws anly
contain one or two claus=s expressly raferring to guarantees

: MW . ainae

enme other cantain a whole list of guarantees V.. O

¢
0
a.

laws treat the same gquestion undar ditferent headings s

"requirements"“v, cr “implicit clauses)

Dther laws do not contain a specific heading for tha

;ravisicns«y ar refzr to the substanca which is dealt wiin

Xl

in the provisionsﬁl.

In oaressnt licensing practice, the ters "guarantsze®
A - , 20 . .,
often is used wo amean a financial cor bank guarantae Dut

r

it i2 alsc used Ffor guarantze that the

2chnolagy is fras
2y
from clzims of third parties /3 that the tecnncliagy and tha

LB

azds nraducad By it have no defects” 3 that they will re2azh
g b4 3

X!

i~?
rk

]

| 3
A S

a cartain guality level or achieve ceritain res:

The term is used in a broader sa2nsge in thz WIFC
Licensing Guide. The "Check-List of Points" attechad to ins
iicensing Guide mentions "Buarantee for FEnow—How" and
"Guarantee offerad +for Flant Perfarmance"yv . While tha
latter comprises performance, egquipment and plant guarantseg

» the former includes correctness, complétan955 and
adequacy of the technology, but also safety and

26/

environmental requiremnents as well as training services .

29
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Tn2 broadest coverage af guarantea aspecis ig contained
in Lhe Sroun of 77 propasals for a2 chaptar an

2 included in the Internetianal Cods ot Conduct on

-
(K}
£y

Transfar of Technology which has heen negotiated by a UN
E ]

Conferencs for the last y=ars

it comprises practically all o+t the ar=as wshich ar=

regulatad b one o tha other national law. Unosr
toavalanment aspacis, th2 Following areas are a¥ pariicular
ralevanca: usa af locally available ’asgurcazz£v.
ung agzngﬂy, information on official econcimiz and szcial
davzlcoment objectives and an he=alth. safahky and

eaviraonmantal rhqu1r=n=n"3q sSwuitabill

3/

osradetarminaed rasults s Eraining
calcuylaticon oy goaynent 19»21533/,

Vel anoather although controversial charactaristis
should bHe gquoted namaiy that guaranize iz a statamsnt
related to esvpectaed rzsults wihils warranty a statsment of

FARTIES TO THE AGREEMENTS

=

n ordsr that this Suide covars the issu2 of guaraniy

and warranty orovisions in full, it will address itzelf,

ln
[0
x
G

taking into account specifics of ditferant transaction:
foliowing types of agreements

(i) natent lizencs




{ii} know-how licence

(iii) ™ licence

{iv) composite licence agreement

{v) agreement for turn-key supply

(vi) agreem=nt “nraduct at hand”

In addition, wherever nassible, speciftic issues related
to supply and praovisions of technical acsistance ({(i.e.
management and consultancy services)! will also be provided.
By such rather broad coverages, it is hoped to provide the
managers of anterprises in daveloping countries with a
fairly comprehensive review of guaranty provisiocns in
ditferant transactions as well as their "relative" weight in

ract perforaance znd imclemsntation.

3
o

ralation tg

N

(= 5y
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[

s also believed, by such detailed specifizations o
tynes of transactiens, to provide the readarship with soa2
insight in%o complexities and igppact of guarantee provisions
in differa2nt types of transactions.

In terms of parties to the agreemants, one will deal
predaminantly with supplier of technology (that is the party
who pdrovides guarantee, or guarantor) and the racipient of
the technalogy, or beneficiary of the guarantes,

In the case of simple licensing agreemenits, those
partizs will be simply called licensor or licencas.

Unfortunately, the situation in i"espect to parties Lo

agreement, particularly in raespect to guarantees, is nok

the
that simple.




party may 2lsS0 gecom@ a guarantor andg a sSarky fo a specific
transaction.

in the case of araca2es technology supplisc, one will
usually deal with thras psrties to the agreamant, that is:

- sunplier of technology {usually process licensor)

datailad enginearing {usuailly enginass-ing

+

- supplier o
company!

- racipient of technology (licencee)

A1l three parties to the transaction will b2 invoived,

in different positions, in guaranty provisions of the

sarty may become - invalvad, and thak is the conlrachar, or
cantracting  campany, wnich, wusually  wmill daelivss and 2r20f
the ohysical Ffarcilities of the glant (in many —asess tha
znginearing company will merform dutises of tha contractor:.

Finally, the trend carn be chszarved {0 many oFf the
developing countrizs, of the us2 2f laocal entergrisss in tha2

imaolerpentation of industrial projec

rk
i
P
3
v
J
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+
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82

subzontractors or suppliers of civil enginesring work (civil
2nginaa=ri.

All those, particularly in cases af uwngackaging of
supplied technolagy, will became parties” ta a given
transaction,

Furthermore, the OBuide will take wp the issus  of




BEERY
o

guarantees specific to industries, that is process versus
piroduct industrias,

For erample, performanc2 guarantees in  such product

industries like glectrical and mechanical machinery,
ConsSUines electronizs, mechanical appliances, cosmetics,

ptc., are not of crucial importance as prototypss and
samglas can be tested by the recipient of tachrmology prior

to antering inta ths2 contifact and thus, key technalogicsl

(=)

areas can b2 studied and evaluatad; national standards wil
astablish measurements of quality criteria, 2ic.

Or the contrary, in process industrics like chemicalis,
plastics, pharmazeuticals, products made through use of

tries (bath

1]

fermentation, fertilizers, metallurgical induw

forrous and nop-~-ferrous) 2lectronic products  Suchr 843
zgapizmnductors and int=grated circuits, marformance

3,

guarantees in particular, will play a crucial role

In this introductory part, one should also mention and

stress the role of managers in setting the objectives and
salicies related to techrolagy transfer.

it is obvious that top management of an enterpirise will

ze charged, 23 usually is in charge of such important aresa

W

5 satting goals of long term company @xpansion.
in performing its tacsk, th2 maragesnent, in co-oparai
with +the R & D, Product Manager and usually the Sales

Manag2r, will decide on the basis of assessment of long-term

mariet forecacsts and competitive situation, about  the
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it

ntarorise naad far new produachs, eic.

On-e  such  goals  are determined, decisions are uvsaally
made whether- "o obtain sush goals, technoiagy is ko De
developsd within the company o acguired elsewhera.

H=~e2 again, the top managament will hava a +inal say,
lezting flowever middle level managemeant ta carry oul
identifiad golicy opiions.

I+ is usuwally a practize, at the =2nterprisa Leve
sat wz & teamy, who will not only review the availabla

technological options, but also will carry the decision once

dhan the dacision r2aches th2 isplomenta n stage, the
team  is  evpanded by economiete and lawyers who will play an
igsmartant rolz, Ffar 2xanple in the process of tha azguiring

o pe mentiunaze that in the cass of publin

[t
4

It should a

rnt

IB
m

’l)

srisez, in many instances, thz long—term goxls may be

n

.

dztermined by policy objectives made at fthe Governmental

=

which in tuwrn should be ftranslated info cowmapny

0]
[

v

-

abj=ctives,

-

he bteam approach hkere wWill howaver remain tbhe sane,

leaving the manager with the ultimate responzibility.
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ROLE OF SUPPLIERS AND RECIFPIENTS OF TECHNOLOGY 1IN TH
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WARRANTIE

It 1is without doubt that the co—operation of would-ba
narties of the contract is essential to iis later exacutiaon.

The same might be statad in relation to uaranty
pravisions in so much that all parties should rely on =ach
cther infarmation and clear undsi-standing of the content of

agreaed and specific provisions, is a musi,

4

As 1n case of thae ¢

[y

evaloning countries, wae ofien deal
in a situation of unegqual position af the partner, both
supnlier and racipiant ot tzchnalagy havé additicnal
raesponsibility in this respect.

First aof all, it should be stressed that for ths zahke
of avoiding futurz misunderstandings ang secura2 a 3smogokh
project implementation, the supplier of technology should
provide the recipient with at lzast the following sgecific
information:

- information on critical parameters of th2 fachnology
in gquestion

- specification and ciharacteristics 3Ff the raw
materials needed

- information on ukilities




- informaticn on equipmentspiping J{degpznding on thoe
nature of the projsct)

- intormation on legal restrictions in r2lation to the
usa of technology (patent rights, bknow-how, trade mark,
rights, etc.)

Cnly when such ipformaticon is exdchangad, both partiss

may wark together in order to establish criticzal parameters

3+ the technolaogy, Already taking into account tha
pravailing logal conditions and =2stablishing Quaranty

parameters which will take thos2 canditions into aczount.

in general, a study of guarantewes s aidad [+ one
reczognizes that 2 Jdeveloping country (prosgectiva! licans=e

is likely Lo encounter two quite differeat typzs of

technology licensors. On2 i¢ the non-manufacturing entity;

i.2.; research arganization or a2 univarsity or a Sroker or

i

firm renresenting one or +th2 other of theze. YWhi

organization often successfully condusct worthehile hasic

commercialize or scale-up the results of a grean d=2al oF
that resegarch. There are exceptions, of course, bub usually
the incentive for the uvniversity

supgrvise giraduate students who conduct ressarc) is in no




-

aon ot a manutacturing

-

way directed taward tha construct
clant. Instead, such research is 2ngaged in for differznt
reasons, i.2. oure scientific understanding or educaticonal
purpesas. Since new research resdlits have little commercial
value wntil proven in scale-up cor in a2 commercisl siza unitk,
licensing in this first type of crganization often iz 2

lized to realize an instant monetary return an

e

vanicle ut

the results of the research. Commercializaticon aor furthar
development will be 1left to the licensees. Egually evident,
is the tact that new research resullis, (not provan

commercially), wusually cannot be licensed with guarantees

W

which aven come close to satisfying a cauticus prospective

develiceping country licensee.The univarsity or thz rezearch

firm itself probably does not know how the tschnology will

performn once commercialized so they cannot offer guarantess,

-

It is for these reasons that in this chapt=2r we can oe of
the greatest hnelp to developing countries if we concentrate
on th2 second type of arganization.

The gecond type 1is one engaged in manufacturing, in
producing a product in a plant. That is its main business
and ressarch here is conducted with the intention of
commercializing the same, i.e., with the intant to build a
plant and produce a product based upon that reszarch. Let
the licensee be aware, however, +for many manufacturing
concerns a0 not license techrclogy except to their

affiliates and suhsidiaries. And an 2ven greater numbsr will



~4

not liconsze a Sivan ta2chnal cgy until 1% has boan
coammarcislly cdemonstrated., This is true bzcause building a
olant and s=2lling a product {commarcialization) almosth

always is ,in 2 long run. a gr2at deal more orofitable than

4

licansing. Evan if licensing is contempletan, the feahnalogy

W
ul

probadly will command a much higher royalty rata 1€ it ha

th

feen de2monstratad on 2 commercial scale. Even furithars, the

i= the organization which is est eguipped technically and

sciontifizally to solva2 the many problzams which will arise
in scaling up from tatch to pilot plapt to commarcial scale.

Woing suecn  scale-up operations, 2 licens2e would b2 "aors

Batmaers  khan it is worth"” in the eyes of 2 amanufacturing
organization 30 answors ta 211 1oinctiries will D
Fut oasF, The dicendse wnich discovers zt.Ls nTRERP IR R a Tl SR ke
technology aroiasly is wasting its £ime.

Within many largs firrme {or thae hyD2
wiiozh regulariy Ay or rasanrci activities), the

develsping country lic2nsing gersamnal showld ro2alize there
a2yigt pfoen negative attitudes tiward lizensing out or
szlling lizernses 10 gen=ral. The primary reason 135 that fhe
p¢ficerz and enplovess of the manufacturing firm have a
great grida in that which their own laboratory developes.

is erodes the objectivity of economic comparisons witin
conpetitive  technologiss, 1.2, ''mine is best becausse it is

mine” - Ymnt {nventesd hegre'. Aleo, an adversary posturs



toward competitors often has heen emphasized so much in the
avervday business of the Ffirem due te the anti-trust laws
“hat licensing {(providing? techinology to “ocomgetitive'
licensees somehow is thought of as aiding the anemy. The net
2ffect of such negative attitudes is  that tne typical
manufacturing company will not license at an early point in
the development. Instead, *+thev will licensa anly atfter
commarcialization and then oniy inta gesgraphical ar=as
wnich have no commercial interest to tha licensor or 1t3
subsidiaries, {.2., a firm in the USA mayv agree to license
ta a firm in the Middie East ar Africa but not to a firm in

Canada or Mexico or Europe (where it has a subsidiaryl.

Let us now consider ‘“hraakthrough" and "mainstraam®
t zchnology. Sinc2 orofits which can bz made frem fhe uss of
truly bSraakthrough and mainstream technolegy 2y praduch
manufacture and vsale far outweigh the profits from

%8

licensing such technolagy, further rnegative attiltudes towar
licensing often are avident in these areas. The motivation

tg sa2lf expnloit mainstream and brezakihrough tazchrology

within the company is intense, The stockholders expect 1f
and the performance rating (se2lariss and bonuses) orf the

officers demands it. However, all technelogy ages. In soma
ways, it is like a melting piece of ice -~ thz value gets
smaller and smaller as time goes by. There then coma2g a Limea
when a manufacturing comcern will ask itself (zr shouwld ask

itself) the quastion of whether or rmot licensing 9f even
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rainstr=2am  techrolagy is not now worthwhile. When tha ansyar

is "ves", we hava the first goint at wnhich we begin tha
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2cing un  to what gusr-ant2es must be given with  the
licensing.

There is,b af couwrsz, A middle or a third type of
entiEy. Thiz is khe enginearing contracting firm which also
conducts soma2 research and devalgoment. Such fires are rars,
nawevar, and s2idom will 22 aacountared (in a licansing

sense’ by de2v2losing countries. Even where a devaloping

rd

country holdz araliminary licensing discussions with such a

firm, it probably will be with razspect to  tachnology
praviousgly licepsad to others so the gurankeas will be
Yrrozan”

aonz  the same guarante=s!,This is not n3cesssrily Rad for the
anvious  s2azon that "frozen" guaranteeses almost are certsin

Mazninery and hard progucts vs. procass indusiries

he  UNIDD pudblication (D/273 "Suidelines for Evaluation
of Transfer of Technolagy Agresmentis” makes an interesting
distincticon between two incustrial areas relative ko the
guarantees common when licensing within suzh industrizs, The

first  industrial area inciudes electriczl, hvdraulic, =nd




mechanical machinery; instruments; consumer and industrisl

electronic devices; appliances; cosmeticsy hardwsrs; sswing

fivturesy and the Ilike. With rezspect to these industrial

Ar=2as tha cited guidalines opserve that performance
guarantses ara not as critical in the licanse +to tha
develoging country for the folliawing reasons: ™

{a) prototypes and cominercial samplas can be sesn and
tasted by the licensees before thz2 contract is signed, ar
for items such as sewing machines or kitchen appliances,

they can be disassembled and studied for key technolagical

areas, i.2., the risk area can be identified (not cossible

for; say, a chemical nroduct or a metal casting!s
{hY nrational standards {(NEMA for =2lactrical MATNIN2rY,.
DIN for electronic components, or FOA ragulsticos for food

oroducts)  may have to ba met becauss of national lagislation
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and these can be regarded as guaran
licensor;

{z} purchased parts constitute a significant slement of
groduct make-up and cost, and the licensor marely
write in their specifications, identify =zuppliers eto.;

know-how of purchased parts is not an 2lz2mant of  ths

Yy
3
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3
ot
il
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£

licensor’s know—how and thus subjeczt to his guar
(d} there is no difficulty in specifying raw materials;
(2) the product r2sults from 2 gsequence of sharply

differentiated manufacturing steps; defachtive manufacturing




W

areas in plants going on-stream are easy to detect, a2
usuallv localiczed, and can usually be corrected at low cost.

Tha cost of correction can  often be roughly estimated in

(f: manufacturing machinery ig not @ads by tha

licensor, but is obtained from standard machinery sSupplicesg
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£ailur-2 in machine pnerformanc?2 1s correctad by the su

and not directly by the licensor;
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{(g) in most suwch areas, it i
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in) significantly, in most areas
‘coammatics)  know-how i3 anciliasry  to trademark rights, the
value of which %2 kkaz licsnsss i3 tine grsa is,

bnow-how  is not sophisticated, but is orientated to ensuring

cansistent guality of the licensed product”,

By contrast, the guidelines cite "process industrissg”

such  as chamicals; plastics; synthetic fibre; fertilizaerss

zlactranic eliaments such as transistors; semiconduztors;
silizone chnips; and integrated circuits, Benzrally, thegse
are industries where backward 2ngireering 1z difficult,
i.2,y, the manner and sa2quence of steps foliowed in the

nrocess are not  apparent from a mere examination ofF Epe




finished product., With respect to these2 so callad process
industries, perfarmance guararntees may be of critical
importance to the licensee +for the following r2asgns:

"(a) while a wide varizsty of alternativs raw materials

can be used the licensor may have experienc= in using only 3

fous
U}

few of them: raw material specifications (impurity leve
may have a great 2ffect on process parfornancas

(8) the r=lative rates of consumption cf raw materials
and enargy (fuel, power, steam) strongly atfect produochks
cost and, therafore, the2 licens22"s comoetitiveness in a

articular locationg

{z) the guestian of measuring performance arisss anly

2t the conclusion of tha proischt, since there is littia
possinility 2+t measuring parformanc2s in shagss as

—onstruaction progresses;

td

e

the key pieces of equipment are custom built, andg
the equipment maker assumes ra2sponsibility only for their
wechanical performance, not for process perfcormance;

{e) there are consideradle psroblems of ensuring
equipment safety, disposing of effluents etc., which vary
with site, raw materials, process and natianal l=gisiationg

(£) there is considerable use of propristary cetalysts
and like materials whose cost is determired by their lifa2,
which depends, 1in turn, on the licensee’s raw materisls and

the licensor’s process routes

{g} gradual backward and forwarg intagration ig hardly




\‘
arsitlesr inaitial invastments are large and unifiaed, whiah

{h)  significantly, the Eknow-how lic2nsayy, Snginears
firm armd constracticn Firm are aften dirfarent
arganizations, with di ffarent responsibilites. Henza,
~aszonsibility for parformance must be pracissly stated for

@ach of tha several contractors”.

On2 can agrae in genairal with the atocve ang, in tnis

ntrate on nrocass  lizensing,  the
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convenient tvpe of licensing to illiustrate the role of the

licensar relative to tre formuealation of guarante2s and
warrantiss, Many large procsss licznsing firms; in fazi, ars

in this are2a. Zone even Irgaciza a "sales f2ar” whos2 orly
Ffunckion is tao s2ll the fira’3 pracess tacpnclaogy via
Jicensz.,  Domz2 such licensing sales t2ams may make an 2ffori

ta resazond enly to inquiri=2s on the theory that this allows
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them to pick and choose prosgectiv

. to the2 oiher extreme and advertise, czll on prospaciive

zustomers, use direct mail and #felgphone costachts,  and
gznerally pnromote the sale via license of the tecrology. In

recognized by manufacturing firms that guaratees zrs A

necessity and that a great variety cof support personnzl anc

3
i
2
v
-
=h

facilities are required by a licensing sales denart




h  gaurantees are to be met. Also, once a license is soid,

of

]

the pra2zance of gaurantees means that for a short perio
tim=2, a great deal of engineering help will b2 naeded,
licensors™s plant operators will need to bhe releas=2d froa
their regular jobs to train th= licensee’™s worikers ang n=ls
- at the start—up. Research or development help also may oe
required. Technical service, lagal and patent assistancs
will be needed - in short - thz large and 2upansive lizenssa
sales departinant will raguire haip +rom et ogther
departments. All of this is possible oniy if the license is
profitatle. Also, engineering assistancs noramlly continuss
during design and construction sa such items as a thorough
training of licensee’s persannel at licenscr’s facilitias

and start-up at th2 licans=e’
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own  operations. Sometimes the licensor will
tg give the licensea marketing assistance (in-so-—far 2s

aroduct anplications are known). In shart, the establishment

1}

af a licensing sal2s department is a big bDusiness decision
and is likely to =all upon many "hidden" rssources of the
ComPAany.

Onz special type aof firm is the l.rge oil or chemical
campany. These sometimes have a mulitiplicity of process itney
are promoting through their technology “sales group”, In

this 2vent, the saleg staff usuwally will include gersannel

with both a technical and a l2gal or patent backgrownd and




thaii knawledge of guarante=s will Gtescomz  post exgert
indaed, There 1s liiftle room for negotiation of guaraniaas
wh2n such a firm offers 1ts "standz-gd" terms.

Me  comamon alterpative to the formation aof a2 fFull Slown
iicensing sales staff is ko gract sudiicenzingg ~ights to an

2ngicsering _ contractor or to a licensing consultant ~Firm. Inm

this way, %hs manufacturer is germitted to exert 2 ainiaun

af effort yet to profit somswhat from its ressarch efforts,

h a manufacturing Ffirm uwsually depends wupon tha salas

grganization of the engineering caontractor or the licansing
- oo fo

zonsultant to develgp inguiriz2s and provide most of the

technical support (including supervision of the start-up an

tnus the quarantoazs) far the licepnsing effurt., Tha

ergineaering contrastor Y 2van develas advertising
L d

arachures, ragublisk  and distrizults htechnical ariicles,

vihor new Eachnical articies extolling the pracess, and
make Formai  technizal presentations at technical mestings,
semianrs and the like, The guarantess written intao Lhe
licenze, howevar, alimost always will b2 subject to apsroval
by the manufacturing firm at the time khey oris
developing cocuntry licensee should be aware of this, i.2.,
the engineering contractor may not have trhe authority to
':hanga the guarantees,

Once the +first prospective licznsee has evidenced
interest, it then will becamz essential that the licensar

Awhether manufachuring Ffirm or contractor) glan ang study
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for the drafting of the license agreament
provisions in the licensa will d2al with guarantzes. Faor
examnie, process licensars most often gauvrantaz that the
process will produce abt a given rate and yviald and with =
certain purity. Tﬁis requires, of couwrsa, that the auality
{surity) and quantity of *the feedstock to tha process be
controlled and that the guarrarted guality of the finished
oroduct be established. Alse, this reguires that stancard ar
known test methods be utilized to measure these items.

The
careful licensas should bpe sure he understands such test

mathods and measura2menis. .

Sophisticated licensars realize that e2uotic or high

may ot be e2stablished until subsaquent wiilizaticon. For
2xample, the acce2ptability of a photographic bass grade
crolyethyleng film produced via an ethylene polymerization

e determined at the solymer stege. 1t must
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wait wuntil +the shotographic +ilm itgelf iz mada. Also, 2
guarantae in sueh a cas2 which required that the
pclyethylene polymerization product be adeguate to produce
therefrom photographic +film grade golyethylenz film would
nat he sufficiently specific ta satisfy the liczns2e and
would not be provable when the pclymerizatidn is taking
place. In short, the guarantees in this licensz2 must relate

directly to the product as it is produced under the licenge
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far then, both parties hava somathing o @3asuwra s
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rovalty eor a farfaiturz of what some will tersm “"liguidated
darages"., In order to insulate itsself from factiors which =22
bevand its contrsl: ke cadtious licensor firm will cssic-icn
the guarantess to thoze which can bz mezsurad duriag a
limited teast run. Alsa, anershioan of the
measuiting  the guarantass must he in  accordance with the

licensor’s ipsiructions {(usuaily an operation manuali. The

lizensaor should e willing to guarantes against croocozs
Failures bubh not  against squipment failuras. Thz eguismant
usually is manufactwred or assambled by a thirsd party not
under the managenant conirel of the licenzor =2 Thz lizsnsor

czannot  give guarantees, Hz2 can, of cowrsz, hzlp the licsnsze
at specifications. In  additicen; it iz common fOr a maximum

limitation on guarantes liability to be establishad sirce no

prudant business +Firm would enter irto an sgraegment which
latt nio ceiling on the maximun liability oeoszible. &11 o7

thess factors are consider2d by the licsEnsor aguwring his

planning sessions 5efore writing the first draft guarantes,

The e2stablishment of technical spzoificakion for a fzed
stogk  and =2nd product and the test methods and orocedures
far the guarantee tast run often is & very complew

coeration, Likewige, the licensz provisians in regard %o




these factars are complex since thay attempt to deal with

=

many possible variations and contingencies. At thiz poinit,
it may be helpful i+ the reader will refer to the typical
n-3cess  guarantee provisions set farth in earliar in this

Suide.

Freparaticon by the recipient of technology for contract

nzgotiations, with special reference to guarant22 provisiorns

Contract (licens=) negotiations and thas tha
creparation for such negotiations shouwld bz about tha same
wnether bhetween two multinational firms or Detwsen 2

nultinational - and a Firm or tha2 government ofF a3 developing

country. In actual practice, of coursa2, thay ara not fhe
sam2. - [n addition, the absence or pr2z2nce and the type of

guaranta

ih]

arovisicns nagotiated irto th2 license contract
not  only will vary considerably, and for good reason, but

they may be the one most different types of provisions,

Consider first +that many of the teghnicians, company

officers, lawyers, licening executivs, and patent enperts of
two negotiating multinationals often will know (or bknow of)

cnz anonther, BSume will have attended the =sare university.

A

Some will at one time or another havz worked for %Lhe same

firm or otherwis2 will have cause to be 2t least acquainted,
This leads to an initial trust or at lesszt to mutusl efforts

taward an understanding., NMo%t so the two countarparis whers




a2 s from oA filrm 1n oF  Works Yor th2 government of a3
cdaveleping country. The wssmbers of such negztiating t=aws

il in mnst instances ba strargers. Thay 2Fften wili com2

Wi

fram diffarzrnt superiences, and they even may have cifferent
goals. The davaloping country team may be vary suspilliious ar

aven fzarful of their miltinatiornal

e
it

these factars wil impack  the gquarante=s and thus, s w2

shz11 22, will impact the ather licanse tarms such as

h

~avaltiaes.

Singe these gqguidelines are written as an aid Lo
jevaloping countries in their efforts to industrialize, we
will start by making them aware of an impartant vact of

1ifa, I+ the licensed plant of a2 multinational or "sama

iatiaon® licensse cannot oroduct AS supectad o a3
guarantead, tha pore likely curziive séfort will b2 Lhat a

~ompany  officer or someonz  faicly kigh wp in Bp2 licanszae

Firm will +te2lphone his countzrpars in the licensor firm and
ast for heln - and tha adds asre e will gt 1% -

Al
saving among licensing execubives that: "yvou cannol produce

.
e

)

W

mathancl (o any other produock) with guareanteas®.
onerative plart, not %the written guarantsess, will make

Hz2rd firme, guarantazes

il

siroduct, Eatween large well estabij
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when  asked te grant guarantes=s in tha licnhesz, will seekb

rotection against guarantee "mnishaps”®

13

m2 stronger as  the guarantess demanded arz more striczt or

tighter and weaker as the guarantees damanded are less

W0

strict or leooser. For sxampls, i+ the major guarantsze
relates to the quantity of product yhich will be producsd dv

icensed devzloping country piant, the licensar’ =

e

Lha

defense (s to oversize the alant, to d2sign a plant which i3

i

too arge w0 as to have a "margin of srror”. I+ the major
guarantee is the purity of chemizal producht, the licensar’® =
defense is to overdesign for purificaticon. If thes result of
not meeting a guarantee could cost th2 licansor real monay,
thae deense iz to increase the rovalty rate. As Bir Izaac
ton puk it - "to every actian therz  is an eqgul and
opposite reaction'. The same often is truz in regotiatiaone.

&) additional praparation for negotiation=s, tha
developing country licensee should attemst to understand the
licensor®™ s thought process (what went through the licensor?
s mind as he drafted the process guarantees). Trhws, the
+irst decision the 1licensor probably had to make was tha
pnercentage of design factors which wouwld be guaranteed. I+,

for expample, hiszs developing country licensze is lik=l\

~
t
G

want a guarantee that the slant will aoperate s0 as &0
produce at least 95% of design canacity, the licenzor may
alter the factore such that the design actually is at 1034

of  the guarranted amount. This 3% "cushion”" against mishhap




coursz, the resalt peace of pind to the licensea2 govarnmenit a2 fivre

mzy be worth the increased capital cost,
Capacity and 2fficiency (yield, raw material;, consumstion, gercent

renaval of cartalin impurities, =2tc,) are the twd factors sgst ofiten
guarantised in process typz licenses. Cn the +ollowing pagess, wa

11 =xamine actual license gquarantee languag2 cCovaring these teo

=ha Z¥amine ctual license Z0 2
fzotars in a typical process liczns=,. Juffice to say at fhis 20int,
Lo t=2st these two factors, a on2, two or thrse day nerformance test

run ie normal. A run which is longer may defzat it=s own purgose
zince all operation during ths t2st run most wsually is requirsd tco

Rz with design purity raw materizls under assign operating

Thzsa, howevar are

ane, Lwo or ever fiva years becauses that is the time expeciad

matwaen catalysts changes. Thas, there is a3 much Jreater likziihood

clant operating personinel are in conbtrsl while th2y at The sam2

time alzg ara in an cperation learning ohasze, In fact, gsince

limensor oarsennel grodanly will net

Lart up (i,e.,

thae fir-st +2w davys ar

W

[t

parsonnel 2t non-gdesign conditions will




they repoict such conditions ko thelr

0

personnel only. lnles
dperiors who then notify the licenscr, the licensor may never

“now, tor example, that far one week 17 ard-ilite The catalyst

@ithar ageratad 100 dagrezs T over Jesign ar was paizon2d i1n 330t
bacausa exposed to 20 times the design impurifties. For 2ll of the
zhove reasons, most licensors are reluctant £ guarantss catalys:t

iif=2. And even if they do guaranitse lif2, hthsy wil

safeguard language that the guaranise 2= 3 practicsl qatier will s
useless to the licens2e., i.2.; guarantsze gne yeas lifs whan
actually the catalyst should last fiva itz
arnly on the condition the feed is filterzd at

exagensive active carbon +filters,etc.

The davaloping country licensees and this licensor CAMN agr22 on arn2

coint, nam2ly, that the most importanit single faztor in guaraniaa

gevelosing cauntry licenssz have at least onz parzon on oF

available o his team familiar with lizsnssz zuaranti2s language ang
whose native language is that in which ths licenszs iz writizn. Such

a parson can be a lawy2r or, sirc2 many lasyers Ravz limitad
licensing axperience, an =2v2n baitter gsrscn may 02 &7

consultant with actusl lizensing and guarantiz2 avperianc2,

T

t this point;, a distinction needs tc fe mada, That iz behtwean

procz2ss license guarantees and mechanical




(

consztruction guaraniees whare baoth may apply to the sanz

clanz, No on2 will guarant2e  that ovar which he has no

s 2, : - - ey T = P oy = —m o
guararieas and tha licenso: will maks the proc=sss

gquaraniess. HAn  2xample:

well not only L0 b2 aware of this distrincion, bul alsc oo

r

mare osstain ha languags in the license anpresses iz

distinction to nis advantag=.

1

Having tha abovz "facte af lif=2" in mind, let us now

2xamine a tyzizal, w2ll worded guarartze written relativa ©3

a widely licensed chemical process. Then let us use this

)
)
™
[y
(1]
3
W
1]
H n

guarantse as a reference Lo guids the prossectiv

in his preparation for the zonitract negotiation




"SRTICLE 9. CUARANTEES

F.Q01 LIZENSOR guarantess the perfarmance of Ssid Flant
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in the following respacts and under thz folliow

{a) in a perfornance test run,; herelinater descrilzad,
during whizh Said Flant is Free Ffrom nechanical defscts

(i 2.

uhstantially atfacting process apsrabilizy, Said FPlapi, of

1]

canstructed 1in accordance with process designs and procass

atcordancs with such itnstructions

substantially greater than Dasignad

parnitted by the said instructions) will azet the Juaranizes
af Section 2,01 (b)) of this ARTICLE @ whan amployi
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(i} goraguctian of will oe =t khsz rats of
<ot I@ss than millign gounds a3 calendar
s2a-, when calonlzted over 3IIU shreas days per zalendar
A T-tab B TeT: (i1} yisld o spacification piroduct as shown
zalza wiil npnet 2e less  than w2ight percent

asa? on the fotal weight of f2adstocks charge ta Baid Flant
(iii) whan so operated, the product shall meet the following

o De Doundg

by tha grovisions of this ARTICLE 9, it will give LICENS
ninety (90 days prior written notice of the sstimatad date
af comolation of construction of Baid Flant and agrees to

start-up Said ~lant only under the instructiorns and




shesrvation of reprezontatives of LIZENSOR. Start-un shall
jag=) masa within Sixty (S50 davs aftgr coapletion of

F.07., Unless LITENMSIE =2lects Lo waive its rignits under
thig ARTICLE 9, nerforrance itest runs +or th2 purgoss of
2stanlishing tha anility of Said Flant Lo mzat ths

st forth in Section 2.01 () abovs shall £= as

{a} Within sixnty (00! days after the date o9F sta~i-up
of  Zaid Flant by LICENSZEE, o as soon thersafiar as Said
Plant is r=ady ‘for sucs tesht, and Ggcn a3 date agresasla Lo

ardar  to sSrovide for around-the-—-czlock suparvisiaon of Lhe

v -

performance  fteshk. IF LICENSEE =l2cits not to reguirs LIZINSCR

Lo bm sound,  then LICEM3OR shall bs raelieved +from any andg

[N

.
£

p1}
1~
[

ability wusadar the Juaranitees provided for in this

>
mn
-
—~
)
-
m

? ) -




argensa,

and any subseauant

th2 reprecsentatives soes

par+oraance

ified in Section

t pearformance test run of
tesl runs the nssd

far which is attributable in wihole or in part to any caussas
reasonacly related to pilant performance other than incorrect
process design  and/or incorrect or inadeguats Jdisclosuwra or
infarmation undar the orovisions of this licenses.  Wiith
rasgect to subsaguent test runs meeting the cond:itions of
the faragoing evcantion, LICENSGOR snall grovids the
representatives spacified in Section F.07 {a) and LICEMSEE
zhall reimbursa LICENSOR +For 211 nzsces=zary travsl  and
raasonaibla living axcenses af the rapressntatives =9
oravided, plus a fe= of dolliare  ($ Y per
ronrgszntativa for =2ach working day thal such repra2ssntaiiva
iz away from his normal placz of annlgovymeni. Smy oerfornanca
test fnereunder  shal e made during opesration gy LICENSEE
af Said Flant and all necessary and adegquste {feedstock,
utilities, supnlies, catalyst aporoved f3r the test run oy
LICENSOR, and equipment Ffor the2 apsration of Said Flant
shall b= furnished by LICENSEE.

() In any performance test, Tha foodstoct
compositions, production rates, product purzty, and
nercentaga yield shall be determined according toc the tast
pracedureas given in an Appendix to this Agraement, which is
nereby incorporated into and made 2 part of this Agreament,
and under the suparvision of the reprsszanteitives of




LIZENSOR, and shall he averaged aver the entire twanbty-four

(Z23) pour
3! The represontatives of LICEMOCOR skall  bhave
nowar  ta deciare any tast run unsatisfectory 2t any tiaa
during or within a reasonabla time afier the test run if the
unsatisfactory character therzof is dua in whole or in part

to any cause r2asonably ralated fto plant perrormance sxucent

inzaorrect proc2ss, design and/or  incorrect o inadeguats

]

discloswa af informaticon uwundar the provisicns of  this
licange. LICENZEE agrses promptly to make at its awn a2xoense

such repairs or alternations the npzed for which may be

{2  Bubject to  the pravisions of Section .04 Sf Lhis
ARVICLET T, until Baid Flant m=setae tha  guarant2es as Lo
praduction rate, qgquality, and o=2rcentage vield during any
ga-formance  test, LICENSIOR shall have the right at any tims
o hzv2, uRon reazonable notige o LICEMSEE, ang at 3 tiaz
satisfactory to LICENSZE, one or more additional conitinuous
twenty—+faur (24) hour sarfarmance tests undsr tne conditions

szt Fforth herein to demonstrate the 2hility of

{(£) In the ssvent that LICENSEE dafaults i anv
ghligation or Fails +to Fulfill any conditian aursvent to
this ARTICLE 9 and such default or failure iz no®t cured by

LICENSEE without undue delay after written notice ftiheress




fraogrm LICENSOR, or in the event that LITENSEE waives any
guarantaz hereunder, the LICENSOR shall, to the extent that
the default or waiver affects the abiiitv of Said Flant to
magt 4 guarantee of production, guality, and/or dercentags
vield orovided faor in this ARTICLE 9.

{3} In the =2vent Baid Flant meets thz guarantess as sai
Ffarth  in Section 2.01 (B) of this ARTICLE % in 2 parformanca
run  as  hereir proavided, then LIZENSCR shall thereatis- ba

reieased Ffrom any and all liability under the guaraniee or

guaranteas sa amet.

.34, In the even*t that, on the first 2r a3 sudsequent

performanc2  test run, S2id Plant fails to meet one or more
af th2 production or guality guarantess of Section 7.C1 ()
(iy  oar  2.71  (bi (ii) of this ARTICLE 9 as a reasult of

incorrect design of the Licensed Process as furnished Lo

within ninety (9C) days from the said firsit g=r+ormance tesh
run of Said Flamt by LICENSEE, LICENSOR shall undsrtake at
its own expense to examine Said rPlant  and promptly to
aravice all cessary process degigns, drawmings and
specitications faor any modifications of Said Flant or
otherwise to modify *the «aid information o furnished to
LICENSEE by LICEMSOR, as deemed necessary by -LICENSOR ko
insure that the conditione quarant=sed by LICENSOR as

aforesaid will be met; provided, howevar, that LICENSOR s




T gt
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b
t

abligations hereunder shall apply only to the extant thad
th2 failure of Said Flant to azet one o- @ore of tha

from incorrect design of the Licznsead

guarantess yesult

1]

ICEMSOR and/sor to inajd=2quata or

Process as  furnished by

incorrect  information furnishad to

pursuant  £o khis license. If any modificaticon

LITENSDR  in accordance with this provieion is carried out oy
EZ, then LICENSOR shall credit against ane-half (1720
af the rovalty paid and pavahle by LICENSEZ with reaference
ta Haid Plant in accordance with ARTIZLE 4 of this licanse,

with appragriate refund if ne2cessary, Lhe cost of such

aodifications detarmined by LIZENSCR to be necassary o
znaslza  Said Plart to gerfors in accordancs with bhhe unmel
gua-aniass., Tne cost of such modificalticons znall be creditad
against  gne-ralf (1723 of  the voyalty Dald and gavaonis by
LICENGERD wih ~zfar2n:c2 ha Said PFlant in accorcanc2 winh

khis license, with appropriate rafund if necessary. | ICENIRE

g

'
-
W
—
-
i
11}
]
D
-
o
fyey
1]
[n 8
it
J
[}
[y
N
T
n
3
1]
[n}
-
e
2 2
(W]
3
+
T
i
N
J
i
rt
[n]
ng]
b1
o’
~
1)
o
n

further modificaticns +to Said Flant whebher or not sueh

=
[n]
o,
-

0
s
1l
Y]
a0
-
o
-t
i}
B
i
i
3
Y
[a 8
1]
.—i-
[n]
N
o
4.
a
Y
—
DY)
ot}
[k
-

[l
(8]
3
(]
4]
i
[y
0]
i
0
[
0
2
T

7.03. In the =2vent that, on tha fires
sarftormance t2st run, Said Flant fails to mezet the yield
guarantee of Secticn 2.01 (b)) (ii) of this ARTICLE 9 as =a
result  of incorrect design of the Licensad Froczssz  asm

furnigzhed to LICENSEE by LICEMSOR purswant o thisz licenss,




(i)

feus

snd unless LICENGSOR is releas2d from this guarantee,; than
within ninety (90) days from the last such pertormance test
run failure, LICENSGOGR shall adopt on2 of tha following

procadures, the particular procadure to bes at LICENSIR's

{a) Allow LICENSEE a prorate cracit against cne—-haldt
(1/2) of the royalty paid and payabla by LICINEEE with
refersnce to Said Plant in accordanc2 with this license with
appropriate rafund if necessary, or one-tenth (1710} of the
amount of total rovalty attributable to Said Plant for eaci

ona2 percent (1%) of yield deficiency.

() Have LICENSZE install additional eguipment or
catzlysts, or modify the then existing equinment or
catalysh, whereby vield is increased to ths perceniage viela

provided in Section 2.01 (B} (iil, ané cradit  against
one-ihalf (1/2) of +Lthe rovalty paid and pavable by LICZNGEE
wiihn referenc=2 to Said Flant 3in accordance with this
license, with appropriate refund if necegsary, the cost of
such additions and/cr mnaodifications determined by LICENSOR
o ha necessary to enable Said Flant to pe~form in
accardance with such yield guarantes. Such additions and/or
modifications shall be subiect to approval by LICERSE

which approval shall not be unreasonably withhslds provided,
howevar, that LICENSEE may elect not to make such additions
and/or modifications and in such event the foregocing credit

af this Section 2.0% (b)) shall be accepted by LICENZSEE in

e e —




\_
lieuw thersod  and, suhlact t2 said cradit, LICENSOR shal

thz=n b2 reolisved of tha uwnmet yvield guerantes. If th:is
“ion is elscted, LICENSOR shall have a po2ricd of six
manths frem *the completion of +the said additions and/ior

modifizations in which to conduct acditional performanca

1

t2st  runs provided in Section 9.03  abgve., and, 1if th

nercantage vield raalized during a subsequent performancs

Sf total rovalty attributable to Said Plant for e2azh one
arcant {19

1) by wiich khe yield sxczeds the yield gquarantoed

im  Sesction .01 () (ii), If the pgercentagzz viald on such

subzecuant  performarce tast run i3 la2ss than the vield
guarantead in  Section 2.0 450 11}, LICEMSEE shall o=
antitled to gredit against one-half (1/72) the ravalty paid

ard payable by LICENSEE with refersace ko Said Flant not
arly the amcunt axpandad for such additions  and/or

madifications but also to credit pro rata ons-tenth (1/10)

H]

itzble to Said Flant

wf  the amounrt of ftotal royaliy attrib

{atker- credit for the additions and/ocr modificationg) +or

zach sme percent (1%) of yield deficiency.

.05, My provision in this license td the contrar:

X

0]
Z
]
i
m

natwmithstanding, the total credifts available to LIT

A

undar thig ARTICLLE 92 shall in no svant excead one~ half




(

1152) of the royalty then paid or which thersafier Lecomes

Mota first of all that by .25 tha MAXIMUM tof

{curulative) monevy credit available to the lecens=ze is only

cne-half of the royalty paid by the licamnsee., This is fairly
comman  in process licensing and is dons so bhat aven if ths

mcst  severe guarantee nenaliy arises, th

ieast cover his out-of-pockast costs via the one-haslf (1/2)

gyalty., I+ the licensed plant, when completed, fails to

sy the license terms, wallk away and keep one-halfd of the
royalty. This may sgesm unfair to the licensee, but, absent
ather factors, most courts would agires the licenscr mayv kaep
the ana-half, Czrtainly courts in the Unitaed States, Canada.
England and those with a system of law bassd uoon tha old
English common law would agre=. Why 7 Because the licensor
and +the licens2e have bargained (negotiated) at arms lengih
and have reduced their agreement +to writing. They have
signed a licens2 contract which has language which zpecifies
what happens when the plant fails to maset the guaranteoss,
They have agread on a definition aof "fzilure" (hhe
guarantezes) and have agreed as to 2 maximum ramedy (one-nzlf
the royzlty)., There is in such a case no need for Lthe court

ta go beyond the express language of the license i.2., no

outside evidence will be heard by the court, unless, of




{

e |
- =4 -
course, the injured narty can show fraud or the like. Th=a

ing country licensee s4ould realize that this tyoe of

provizon iz comman in liconsing and the result Zan ba as

apave stated.

The ouranszs oF starting owr 2xamination is ta
aoink aut ta the dsvsioging cgcountrias tha +facht that
guarantess are a twn 2doad sworsd, Thney afisn ara =
e daveloning country from the viswooint of gensfit o the
licansas per s2, Yet  there slso =r2 henefits o ine
licensor., Thesa include csilings or masimums on = lizdility
and A most caratul recitation or what zonstitubaes
oarformanza  and what constifutes failuwre. It is for this
raasan that  the lizens=2 languags i1tseld <an bacoama 350
lopartart o the daveloging country license=2. This in turn
ZaAEDE Wz o raise a2 remindar flag thal whan he forms tne

- ]
licansese’™z t2am, an experienced licesrsing narsan shouid Do

raad every word of the license and interpret it zo it is

“or  othzr clues as to whaﬁ is necded in the licenssz"s
preparation for license negotiations, we raturn o 9.0 and
+allow tha FEOUENCE wnich the cautious lica2nsor has
wiked,  In 2,01 (a), note the licensor safeguards and
how Ehese require a technical person on the develosing
counkry licensing team. Firstly, +the performance tesht run

L iz "free from mechanical

can BbBe wadz only i+ Lha alan




\it
[}
i

dzfactz" which wauld affect the procsss. A complex modarp
zhemical, plastic or asynthetiz fibar aplant sa2ldom is

rom "mecheanical dafects". Ths licensor and license2 bobh

-+,

know this. The rasul® is that the licensee aust e pat:ient

while his engineaering contractor “debugs™ the plant and
after other tests, at last dzclarss it to e free af all

machanical defects. Secondly; th=2 nplant must b2 canstructsd
in Accordarnce with gorocess dasigne and spacifications
pravided by the licensaor (ar design enginesyr) in which case
thay must be approved by the licensor. This again oalls for
an alert engineering (technical function) for the developing

country licensae.

o the plant is heing constructed, 4F for auampia,
such 2 licensee engineer wishes to vary from the procsss
specitications provided by the licensor, he should oz

certain he gat: aporoval which later will stand wa i€

L]

-
1
L
el
o
I
3
5]
5
i\
in
hod

attacked (a letter or a signature on th2 specifi
or the like), Thirdly, the plant must be operated during Lthz
test run zlose to “"ODesigrned Capacity”. AL the lesast, tha
develoging country licensee operating personnzl must ssurz
sufficient raw materials (fzedstocks) are on hand Yor a run
at desigrned capacity for the number of days spacified. Tha

longer the test rum, the more conerous this provisisn can

become to both licensae and licensor. Lastly, in 9.01 (2
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{wharz2 tha latter includes rpot only marketing o a
praduct proaducad in the licensed plant but alsa procurement

hres

i

ck

af raw materials, catalysts, and eguiogmeni). These

normally are found either in p2rson or representad by a

nagotiaticons is common and will b2 ssen by what follows to
se logical. First, howavar, a word of 2xplanation. Largs
firms have availabl2 large numbers of trainad emplovees,
1.2., technically ftrainad, legally +trained and business
trained. Small firms and many developing countries coften do

nat hava such availsbility. fccardingly, whzre tha

exnlanation to feollow mentions a particular axperience or

ine J{(training), it will be recognized that often a

1=

-t =~
discio

devalepirg country will smploy consultants and/or lawvers or

natent axperts in private gractice. It is the task cf these
aubsiders o "fill in' and +o supplement the in-housa
expartise of the licensee, That which is accomplished for

the develapning country, however, should be the samz wheithoer

done by a consulitant or an employes,.

1
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Broadly, the task af the technical discigline ra2iativa

to preparing for negoetiations concerning guarantess includes

"six  2lements, namaly (1) those assqociatad with s=laction of




the licensa {(and whare as usual

the anginesri,rg contract),
fahrication of the mechanical 21le2ments, {3) thosze assoclaltad
Wl th asseably and eraction of thz glant, thosa

gr runs), zand (4) those associat=d with the loong farm
cparation of the licensed zlarnt, Technical troublz shooting,
af course, can bDe azeseciated with any of thess & elamenis,

{1) Sel=cting the tachnology

The mast imsgortant part of thz technical  <unc

Feiative to  the guaranty provisions in techaology wranstae

favan  hafore any nagotiations ars entzred iator,  1.3.
during the =z=zlschizan of  Lihz fvoz of  technology o o=
utilized in frhe  licensed oalant., Quite obwiousiy, if LThe
correct tzchnology is selected, guaranty provisions will o2
a minor point ard may no%t 2van be nzedad. This is for the

very detailed guarante@2s may b2 nzeded in an atitanpli Lo
proktect the licznsz22. Further, the graspective licans22 13
the daveloping country should Jdraw a distinction betwesn the

acguisition of technology from those firms which wutilize c-e=

technology thems2ives, ( .2., tha




manufacturing comgany), and

o

technolegy +rom A ch2mica

acouiring tachnalogy from 3 non-manufacturing engingerin
-+ = b = =3

type firm, {i.=2.. an enginearing conitractor with gereal
experiance building chesical plants but  a contractor who

does not himself mare chanicalsy).e Thus, if th2 enginger in
the develoning country were to be zsked where he might
abtain nylen, polvaster, polymer or fioer techrology, ha
pight name first and foremost several differznt Japanese or
Europ=2an or USA fiber groducers. This might bs a grossly
insufficlient list, nowaver, sipce there arz savaral
non-oroducar contractors who have the asxpeortise o build

such plants. As this chagter is 22ing witien, fhere is

currently running in 2 large numbsr of texitila magazines, an
ad by Lurgl {a Oersan encinezring  canbtractorl. This
advartiserant statas "Tolymnar and +ip=r tachnology

available; polymerization onlants $or nylon & and nylon 65,
poly=star, pelypraopyler2, and polyacrylanitral., Spginning
niants for ctaple fihers. Staple fiber and tow plants. High
speed spinning pilants for tesxtile Filaments, Texturing
=iants, Spinring plants Ffor technical 411anent3; Spinning

alants Ffor tire cord, Spun bonded and nop-woven plants,
neadlad floor coverings, hzat sealed low weight webs. Flanis
for other polymer and fiser-like materials. Lurgi has built

a hundred poiymer and synthetic fibher nlants in 23 differant

countrizs".0Obviouszly, having buiit over 100 alants of the

—
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find aut if all 100 have had the sante guaraniss. IF notn, he
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orantadg te any oraviows licensa=. 10 I
L huation, the ©echnical  Function during sslaciion o

undarstaending  and  aspreaciation from Lurgi (pr Lh2 other

guarantees o+fered. Armed with this initial irforaation, tha

zal will e prepared to axoliora the cinlent

2 th2 2
Conzrast  the abkove wikh th2 purohesz of a lisanss fro
say  Dufont o ICI for technology for the manufacture o Lfs

DOLVm2r, In th

cantrachor will have +a be grocurasd by the davelIging

tachnology process is  bhetwesn those two firss. 1L will
inciude a detailed technical eavaluwation and study. The

developing country engineer probably will visit the planic

af the licensor JuFent or ICI. he @may emsioy techniczal
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zonsuliants and may raview patent literature, techpical
litarature, consult with university professors, and tha
like. He than may recommend via his repaort to maragament
maich licanscr h=2 beliaves is bhest +ar his firm cor
govarnasnt froam a technical viewoelint.

it guite often is helpful g the tachnical function
when salecting the proper  techraolegy and  obtainin zha

proper guarantass if E} world-wide listing of firms

graciticing a particuler technology i35 availankle, cor, 1f nat

7]
n
]
m
3
g
ord
)
[
L]
E
™
-f-
J
-
0]
]
I
1]
n
IR
ot
0
m
Il
1]
iy
-+
)
L
3
Ci
3
rt
-
]

availaple, is

iist, capaciti=s, number of olants, tvoz of tezhnolagy

a2nlyv  gliant whizh 2 gartizuiar licensor has built or licenszad
will Araducs only 100 tons & day and £ha new 21ans
Zontamplatad oy the develaping country liczns=ze is ko heve a

capacity of say 1,000 tans, great caction ghould e
eupressed by the technical function., Szale—up is not alwayvs

accurate 2r easy., 0On th2 contrary, if the technology to S=

licans2d never has heen utilized commercially by otiners, the

tzchnical function should express cauticn. Evan with vary

(%]

detailed perfect guarantees, such technology may noi g=rform

a3 2vpected by the develaoging country praspective licenses,
Tne of the major questions the recipient of tachnolisgy

may sometimes face is that wiether to acquire aroven versus

no  non-provan  technolagy. The issue at stake hers will pave

thraes major aspects:
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- &2 -

- imslications an reliabilizy of the technoliod
{guaranteas)

- implications on grics

- implications on R + D0 effort by fthe recipiant of
technology

The norice implications are guite clear ir tha same that
non-provan tachnology is, and wuswally would D=2, l2ss
a:pensive to obhiain.

it should he strassad that gzaling-up/down thsa
tachnolegy may also affzct the price as well as the costs of

putting the techspology into op2ration, particualariy in kha

chemical Fielid, where often 2 + 2 do not necessarily agual
4,

Anather cption migih T
develozing  Countriass, that iz p
Tauvkhlic domain® or "absolztz” technsingies.

Usuzlly swuszh  te2chnelogies although Yfraesly® availaCbls
{zhat is5 their l=2gal protection expired), raguirs  fuar

zome cases might be oF propristary characier, tharafors at
casE.
(2} Megotiation gf the license.

Nzgotiatiaon has been defined as a highly vefinasd

¥
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contractual provisions of the relative Mvaluyas" are not
fived, i.2., =zome agra2ement or sstilesent is needad, l.=.,
i+ all ligsrse terme ar2 Ffived, %he parties na=2c8 nch

developing cowniry if technical prablems with the piroc2ss o

functien durirng negotiaticn to c2ttle the fechnical licsnse
= =

Moreaover, the cost af having it operating f(delzys,

Furthaermorzs, in case of non-praven technologies only
very cenaral guarantizes usually Zan be obtained, if at all,

Therafore, in a critical situaticn when for 2xampie the

techrnoleogy has been tested only on the laboratory scale,

usually guarantess at  full commercial scale qay not a2

Those area theresore ithe consideration which should ba

very carefully reyviewad mhen dezling with manpowsyr
t2chnology.
Maturallvy, wieEn the racipiant of t=chnology mas

sufficient R+D base and intends to developg a tecihrology

jointly with %f£he =uypplier, then the non-provan ftazchnology

may be attractives, howsver with a few exceptionz, this is







(

Further, 1f dwring the actuwal negetisation, a particulier

technica cr language ocoint is not undarstoad, the
daveloping country tachnical perszon should net e afraid to
zzak clarification. For example, hz can ask tor a causus

away from the2 octher side so as fo L2 able to discuss in
arivate among the merbers of his own devaloping country team
the points whica h2 does not understand. This approach, of
course, requires a very disciplined negotizating tsam and one

with trust in its sown 2ngirn=2er (techniciand.

ieading meaningfully tz the negotiation proces

e
o

at a certain leval of varying experti

-
1
i
m
e
ih
[
L]

negakiating team. This; in turn presumes that the devsicping
cavnitry has  accesz  to various auperts. As a3 practicel
matter, howsever, many instibtubtions and ancercrizes to gay
nothing = of individuals) irn develosing countrises  lacw

sufficient information concerninrg the sources oFf technoiogy.,
the negotiation process with r2sgect o the acquisition of

-

technology and the manner in which guarantess can bz us2d.

If khis is a fact in a particular country and i+ addifiznzl
institutions wikthin this narticul ar country of Far

ineufficient assistance, the +tzchnical Ffunction may best
serve the licensee by racommendirg that a technicaliy

competent consultart be hired. A: the very least, such a
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{(T) Fanrizatian 2f the planit slaments
The Suaranteass exoressed in ths licenze agrssmant ofien
t2 the e@lemontz incoroorated within tha olant,
i.92.. the reactaor, the heat suchanger-, the distilliation
bowar, egto. In the earlier guoted Juarsaty, 9,01 stated thakb
+the gsarformance test run nust  be made while the pilant is

"freos fron mechanical defectz®, It is duwring fhe fabrication

arizsse. Thus, the technical funzticn nerforms an ismcoritant
;

s=rvice ks the develoaping acountry licensea, 1f. Durisng
fabhricaticn, 1t checks repeatedly 2azh of the =21lemznts of
the plant. Such checks commonly ars2 gerfarmead -
o - r,

anginesring assicshanits, in Y

Aave an 2Ffics or o d2aehk 1 the fFagrica@iion

ghops  for  the morz2 vital =lamenitz, If a2 reactor, For
sxamole, is  ta be suilt in Barmany, the technical funciion
srom  the devealoping country shoulld if sossible fry o hava

from view once the reactor is complstely assemblied,

he procurzment of the various zlements or

-t
o
N

Lihe slariZ, *the ogrocur2mant condy




guarantess, if any, will be givap. These <an supglaemant
those = given in the licenss agreement. Often, Lthass

guaranteass will run from the fabrication to the =2ngineering

contractor 1f the latter 1is doing the orocurement for Lha

daveloping country iicensee. Howaver, bscause ths lizanssze
has a large stake in thess guarantees, the technical
function should approve and ke fully informsd concerning Tha

fabricator’s guarantees,

{2) Eraection of thz2 plant,

During +ield arection of a complete licenszd plant, it
iz almast impossible Ffor the davaloping country licensse’s
enginser to witness every single step. This is one of the

reazons  that a  test run following arechtion noroally @s

utilized +to determine whethar or not the guarantees will de
met. What does goccwr during erection, however, i3 thak
zhangas may arise and thes2 may affect *tha guarantiee
govisions. The alert technician or engineer +or tha

daveloping country licansee should fcllow these changes anrd

make zure that the licens2e managemant is informed so that
tihe

n.

nformeacd and Lthe licersz o2~ the

[N

licensor can b2
contractor guarantees can be altered accaordingly.

it is comman Ffar the actual erection of the licsnssd
nlant to be accomplished either by diract labor or by a firm
which is different from the firm which drew the plans and

desigrned the lizensed process. To the sxient this is true,

the performance of the actual! construction graows or tke
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constructian +irm may daztarnine whethar o "ot

the davaloping country licensze thus will oast be sorved ir
e gesun g Flra L3 awmazrs 0of  the exitent aFf ifhe

The actual canstruction group  that ha2comes a4 f2am wanbar
fwith tha licenssz2 technrica]l fuanchtiond to hzlg assurz tnaz
insofar as is possible the clans are fellowed and the olant
is proparly sracited so as eventually to mest ths guarasteescs.

(5 Start up, test run.

The tachpical Ffunction fFor the Sevaisping ~ouniry
licensae is most crikical during start-up. dMormaliy, the
achual atari-up will D2 under the suparvision o of  the
lirensor’s technical I Faci,; 1% Y
=23 besn shawn  via ARTICLE ? how tR2 guaranitses o
depzndent  upon  the li-ensor having ibs owesonnnl arfect oon
the star-up and supervize the first fest run. Thg 2ngineer
far the licensaz cap b2 a witngss and 2van may be allowad no
help., Iz is most impartant, howaver, that he be awsre that

once  the lizsnesor personne! complate the stari-up, thay will
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Such ar 2nginesr will not hesita
absaord as  much of the technclogy as possible oy ukilizing 2
"hands on" approac undar the supervision o2f thz2 licansar.
If the test rum iz o pe 24 hows or nor2 i langht,
gracticzcal difficulties will arise such as staying awmak2 and

alert through a 1iong pericd of time. At the same timz2, the
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taking of all sampies and the tesiting of
b2 gritical for it is thes2 elenants which detarmine whether
or not the guarant2e has been met.

(&) Long term op=ration

Lastly, the technical Ffunction $or the developing

country licensee will be responsible for operating the

lizens=sd plant at the "guarantee level" afhter the licensor’s
cersonnzl retiyv-n to their hom2 base, Faced with  this
avantual responsibility, the licznsee’s erginesr (hechniazal

1
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o
[ul
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funztion) has all the more incentive to be pr

nagotiation 9Ff the guarantees.

Legal considerationg

A person with sufficiant lagal training ard sipErisnc:
is indispensable to the drafting and negotiaticn of the
guarantees in a license agreement. In this area, Lwo
cuestions should be asked: (i1} have the gqusranteas besn
warded with sufficient clarity and 2ractituds thal they —an

be understood b bath arties without recourse to legai
V4 = g
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ackbion 7 {2} if it hegcom2s nec=2ssary 1o ming 2 lawsult o
anfoarcE  the guarantess;, havs sufficient provisions  boos
incorparatsd  in tha other partions of the ligenss agreasent
to allaw lagal action succassfully fte b2 pgursaead oy the
lizenzze. For oxample, ashk the foliowing - whel 1w governsg
undse- what conditicns is a lawsuit peraiitiad; e khs
lanquaga of +th=2 licens2 greciss and dogas L aovar tha
ieportant parts; doms  the lizgnss raguir® 2rbiocavian
inskaad of a Full-blown lawsuit; anc do the guarantass mun
to Scthar zhan narfo-rance factors, {(1.2,, *#3 gatani
infringement, far ezample, in which casz2 A patent lawyer or
agent as well as a gazneral  lawydr oF o oshoulg b=

nAave

[
D
i
o]

whizh onliy a ftechnically twraimed gsrecn adeguately czn

e
g

25t sarved ralative

oy

fhe legal function oaft=sn can He

0
a3

guaranteas if th2 devaeloping courtrv licenzing <¢gecialist

lawyar first assembler a number of guaraniee croavisions from




allow compilaticn ©f a check list of factors to be covered
in thz license to be negotiated. They alsc allow the lawyss
o licenszing sSpacialist for the licanzae o obfain  an

sporeciatign of the types of liguidated damages or royalty

et

cradit factaors which nave b2ern made availabhls e other

"
1
3

ather- license i within the prescribed test pericd there was
no succ2sstul compleifion of the perfoarmanca tast.

After the gquarantesz provisions have been negotiatad ard
raducead ta writing, a cavtious lawver or licensing

specialist for a develsping country licenses will conduct a

tudy  sassicn with  the engiresrs and techrical conzulitants

for  the licenssa, For suample, ths writtan languags ~=iative
o kh2  tast run can B2 axamined and an imaginary ft2st ruan
23

imagina the t2st run  could possitnly go wreng. The lawyar
then can see if the language wtilized in the guaranies
provisions has taken all swuch possicle +ailurses i1nka
account,

On2 other legal funciion can be to alert the tean

n
1]
D
[}

2adsyr  or managesr of the develoging country li

V
u
3
o

trade-offs mhich ara possible betw2ean guarantee:
rovalties, In some areas, nc guarantees mey be recessary and

the dza2lation of the guarantz2es in &hose areas could possibly

3

crovide ammunition for & trade-off which wouwld rescit in a




lowsr roavalky haing paid by tha licensa2z. On the other har o,

tha licens2s shguld bhe aware that as the guarantess .2

tightened, the natural reaction orf the licansor may b2 fco
ask for an  ircreased roavalty., Aan expacsianozd lawyss or
licapsing spnecialist should alert his tzam Lo thst
rassihility.

in tha garenaration by the devsloping country licansz=a

e

that +th2 most  important single factaor 1= Lhe nazsd faor
) zlarity Si.@,; +far languag2 which statas axachly winat is

guai~ranteed and what is nc:t guarantesd zand  gndsr shat

carditions hroasches af the warranty will resglit in

liguidatad damagss or other gznalties. The Jdzvalaping

SOy lizesnzee who =as a3t l=a2s:st onag  SErsSony on 8-
:

nagotiation +2am +amilias wibth

most often will ochtain %The %=2st  guarsnt2sg angd, rera
importantly, tha bGest +inishad zlamk,  Wh=insr fthe szrsasn
advising the ligenses on such soinks is5 an the
' licensze firm  or govarnme2rt oo - ha is an iadep2ndgens

is ths

small

1w
[»]
+l

consultart i

arinr training and 2ug2riznc2 wihish this oerson has.

Among  the functions osrforma2d 2y the 2concmic manager




o

in mreparing +or ne=gotiations relative to guarantees, are
markating, guality control, import or garts and/or raw
ls, export of panufactured product, prices including
rovalties:, and personnsl to be used. JOne orf thas mosi
imnartant guaranitse grovisions to the sarketing manager can
ba that which assures a certain puwity of groduct aor, in a
1 nature, quality control. A cuwritys of sroducnt
~hich will 211 in some markats may net s=il 10 obthers. Even
th2 outout Ffram  that Slant cannot b2 saold as planned. It
thus is important that the economic  function for the
develozing country understand these factcocrs when preparing

t2 negotiat2 the license and contiactor guarantaszs,

the business ar sconamic manager to appraciate the
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relatisnship of th2 warranties
wauld be vary short-sighted to save money on a purchasad raw
material, if as a result, th= plant does not droduce to tha
guarantead ievel.

As we =2arlier have seen, many guarantees offe- as a
remedy  for reach a cartain refund or foirgivensss of &

nsortion of the royalty. The amount of royalty uwusually should

5]
Nt

rice

hu)

be guch that it will not have a major impact on thez
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._T:, -
wnich  the orodoct proaducsd shoulg be sold. Howevar, 1o =Izig
ha zne sccnomics funchicon av the ligansse o bz sures
that managensnt und@retands the r2laticnship of Rrics

5 royalty to  1z2val of guarasnitz2. Also, 1t is comnon For 2
ilicersee ta imgport end res21l  product whila
siant is andar gonstructiorn. In such a  case, 1k is

duglicatrsz the produst, tha mar

alone coptinuing 3 growth of such saies.

Once a decisicn, of investmant oHaracter,
msde, the enterorise, particulariy the public snterzrise,
will in garbtair instanca2s, go for ftendsr in orcer L2 ockzin

a4 coupla of offers among which the firal supglier will be

rendars  ar2 thne wsual  way of doirg buszinesz Dy manvy

oublic or goveirnrental  agencies, where it i3 considerad
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It snhould e stressed, Lowavaer, Ltha

tender- presgarations or essential  and critical ks=chnel.

[T¥]
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and investment, parameters ars to bz estanlished.

G
3
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b
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The tender, i1in principla, sixnss ths conditsl
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agrametere of +the ipvestment,

I+ is tharafore assentizal and imgesrative that a1l the
paramenters described in detail in the previous chaoter are
zompleted, inclusive of direct contrackts with gpotenitial
suppliers, prior to the preparation of th2 tender docuansnts.

In case of teanders, one may opt for the so cz=lled "open

zendar”, that is an unlimited numhar of offa2rs may be

submitted, or “closed tender® that is a selectes nunser af
supaliers anly are invited to bid.

Each way nas its merits and the invastocr should decide
whnich wears will be used in each incividual cas2.
s the opreparation of tender documents assumes the

. -

Rsrlier, i scoas

. -
-

comnlatian ofFf the activities describ

m

instances, it may he the engine2ring company who zssists tha

invastor in their przparations, as wa2ll as the sslechiorn of

basis of a comparative anslyszis of
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OFf course such task may increase slightly the cost of
investment, vyet the euperienca of tha consultants nay pay

off, by a oroper selection cf the supplier and critical
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CHARACTERIBTICS OF TECHNDLOGY TRANGFER T3 ZEVELLF | wG

This chapter i3 intendsd fo provide & raview of
tachnology trarmsfar inte developing countriss in ths last 1S
vears, S0 map certain visible trends in this prozess, sing

cut majar actors sf techrology transfer amcgng supplie2rs =nd

&1

razipiants of technology. putlicre and describs basic

lows is
iERrE Oy
o T [ S o] . K L ta —~r -t L e s . PR, :
frhe  Suide  and  esphasize Lha rola oF cublic entagrprizass i
this ar=a.
The

material which has besn useg Lo presare this
chanter has been obtained, in  the majority of the Cass=s,
througn the Technological Information Euchange System (TIZE)

zugerisnce ot IUNIDD e

atwd by UNIDO, from ti

[H]

-

Tachnological Advisory Sarvicz2 (TAS) and from information

suoplied directly by developing zscuntries, as well

w
Ui

matariale from ICFE,

‘shed in Les

[

To the eitent possible, some dats publ

Mowvalles, Jowrnal of the Licensirg Executive Zociziy, ars

also wsad in this chanter.




Qvarview of Techno

Tha flows of taochnology to davaloping countriss in
orinciplc, ara affected by the way of direct Ffaoreign
irvestaents, the supply oFf eguisment, machinery and Trn-bay
clants (zmbodied technoicgy), =2iting of joint vanrturas and
licensing of patarts or non-patgntsd kaow-how,

Wnile probacly the majiority of the rlows of tachoslogy
are taking plsz=2 by way of supply af eguicment and machinery
and by way af direct Foreigr investmsnt, the sudply of
know~how or lizensirg, bhoth in taras of absaiutz valumes As
wEll as itz ispartanca as an a2+ffschtive vanhiciz fo- diraci
wransfer of technology  ingreased  consideraliy in rEceni
caricd.

= @xampla, majar tgchrnalogy importers 20005
daveloning couniriss (Argantina,

Srasii, Mewico, Vernz2zusis, India, Republic of South
Yorea, rhilipnines and Poriugal) paid for tzchrology in ways
of royvaltiss,in 1943 aparoximataly 2T0 mlin Lg%, whila in

-
T,

4 bln:

1981 already amount of 1l.]

fAs

countrias

milion LUS% while +their imports increased in 19735 to hiz
anocunt of ca. 1 pillion and in 198% reachad the sum of ca.

2.5 billion USH.
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This heavy concentration of inflows of tachnclogy in
faw of dsveloping countries is cne of the characteristics of
fiows of technology to those countries.

While in 1965 their share in the world Lurnovar of

Y
i1}
12

w

technology accounted bearaly to 8% % in 12780 it has reach

-

ast

“+
i

the impressive 14% and is expactad Lo accelerate even

in years to come. This rapid growtihh can be attributed on ona2

2 to the overall econamic growth, and en th2 other s

L

1]
'
Lt
)

industrialization efforts undertaken by the Government in

those countries. VYeit another fackor is gradual shi+tht from N
- M Fflows into N - S and S - S flows of technology.

nother important feature of technology flows o

D

technology turnover oscillates hetweean L0-7G% P A
rapresants  arcund 0% of the flows %o developing courtries,
This partly can bHe attributed to fthe fact that largs share
of +technology flows i1s directed to companies in
daveloping countries.

Wnile originally in the process of tazchnology transfar
wiz uzed to deal with licencee and licensar, since 2&arly in
tha 17970°s , cn2 should add a new and important actor, taat
i3z Ehe Sovernment,

This holds true for all major developing countries,

although one witnessed an incrz2asing role of Governments in




technology davalapment and transtar as wall as .n
industrialized countries.

The presenca  of Sovernnents in the tachpology transfer
process constitutes an impertant  f2ature of  technology
transfer in the late seventies and appears to ba avan mora

vizible throughout the eighties.

(WS

The Role of Sovernmenits in the Techrology Transfer an:

Snecial Featurss of Acquisitioan of fechnolagy by Fublic

As mentionad 2ariier, the Govarnmant bocame  an
impartant famtor in tecnnsliogy fiows to dsveloping

Zouniries,

One  should Rowever not ovarlosk  that  tha rzle of
Govaernment, a3 an  important  zcananic stimulisior, nas Seen
introdused bokh in Europe ard khe U84 in the y24rs of the

Great Crisis (97073 and sirnce then 1ts rele anly lacrsased.
There ig also no douwbt that Governments played a
sigrificant rolz in the rapid techrological develooment of
the USA and astern Eurcpe and the vya2ars following the
Second World War (not mentioning the centrally planned

.

OMECON countri=es).

0

economiz2s of the Soviet Union and other

trict contrsl cver

w

Fostwar Jagan went ithrough a vary

tEhe imports of ftechnoloagy, which anly reczncly, some years

b

a0, has besen gradually remcved,

Again i1t was the LSA Lhat by tha2 end of the XIX




s

contury  introduced the first antitrust legislation which, at
cresant, ig being rigorgusly aapli=ad to reguiate the
conditizns wunder whici the transfer 3Ff itechnslogy tazas
nlace in the US, The sam2 may be said about mamber countrias
of ZED and Janan.

As the develcping counitries bagan o realize that thair
striva +for a Dbekter standard of livimg of their peop
accelaratad social and econamic prograss  reguired  a
mobhilization of rasowces by their Dovernamsnits: they bzgan
to gradually introduce such nclicy inshruments witich
ultimately led into 2 growing state interventicn in the
eConomy. Sueh Frowing raole of the Governments led,

logically, into the ragulation of both, for2iqgrn canital

Khile at tha beginning of thosa2 various raegulsiory
measzures thzy aimed orimarily =2t the gprotection of the
matioral  industiry, with ihe passage 0Ff Lime and widih the
auneriance, thay gradually evolved into more complay

tachnological policy, aimed at tihe developmernt of a national

Another feature of the BGovarnmznt’s reole in flows of
tachnolagy is subhstantial and growing public sechar in some
of thz2 daveloping counitiries.

If one takes, Ffor =sxzample, such countries as India or

Pakistan, ore can clearly sze that Governmenhis thsre

embarked, purposely, on a two way economic devalcpment, thnat




i~duetr-ialization. The cublic sector, Ltherefora, plavs
usally a thraes—-foid rola;
~ as @means of industrializatien
- as carrier af Bovernmant =sconomic snd sozizl
davelopment policy
- A% marrantv af the BGowsrament’s contersl  over
sactars of the 2caromny {i.2., military induztery,
REC .
-
Qut naf these Liwes-fold rcolz,  sgecial  foatures of

cublic entererisces in the process oF tezchnelaogy acqgu

will aricse.

Thoze fe2atures will irclude, inuer alias
~ read jtn} RO implamantation of  Long
deva2lopnant and sccial geals of the Soverment

~ re2ad to proavide fo- the Zgvernent, solid sconomic

Lase =nd means far furtbhsr devzlspment

In carrving oul “hose duties, wsuwally tk2 gub

pars

ztimatiorn and will
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mwiil look  bevyond thz2 =i

W

[t

usually raquire sEcuramant, in Acquiring tecino




s

fulfillment at additiaonal promises like creation o

emnsloyment, trairing of additional manpower, possibility of
creaticn of foraign exchange2 by =xport; uwnpachkaging of

tachnology and similar considarations.

Fart of those Madditional® considerations will be
directly o indirectly reflected in varicus guaranty
pravisions.fAlthougn the questien of arofit/loss does not

necessarily always respresent =2 aredominant  factor in the

v

quisition of tachnoclogy by the public sector, y2t it doss

w
[

not  mearn that those issuzs are not cancidered by public
antarprises.
The State, which established the sublic sector, usuaally

wishese those to he as affective and profitable asz any

grivakts industry. Tha fact, however, 1is that in carryving
their Tission, thay are nwsually aurdaned by otner

considerations which often cannof b2 transiated intosimsla

financial statements.

4]
ot
Q

Finally, when characterizing the techinclogy flcws
develoging countries, one should not overloak two factors:

(1) difference o+ setting and bargaining power of
eritrepreneurs in developing and industrialized countrias
and,

(2) manpower situation and requirements in developing
countries

The firset iszue or Ffactor has bean, to a degre:,

covared in fthe prezent chapter, with indication of heavy
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T

concentration of suwrplus of technalacgy among TNCs.

This concantraticn and experiancse of nuts the
S.L2reriss in the devaloping countiry at  a  osmrtain
disacvantaga-

Interpratation of tha Tera "Guarantese” in fne Contaxt
nf Technolagy Transfer to Public Ernterorises in Tevalcoping

he pravailing use a7 the ters

a numher of rastrictions and imperfections which sngsht ariss.

when a t=2ram which was developsd and establistmad For the
needs of technolany

sntarprises in develoaped

transposed o a diffarant

eS L ¥

Tarhe acshony  Cocdntrizse

...... UG ARETAY

in deovzlosing coupnkrizs with a2 wore o less  Aifdzrany
econamic  system, on the2 other side. The diffarani s<t-2
wiil Be shoritly crharacterized Iin This 5;ct:0n§e/

(z) Tazhral ogy Transactions Satwagi Faoriles in

3]

The technological eand econcmic eituation ir which 2
g

Lzennelogy transfer betwesn srivate enterpgrisss Lo

countrigs t=zke place and whizh raguires =5 corrss3coniing

legal regulation generally show, amnong others, tha followirg
features:

-~  Roth supplier and recipisnt are basically o =2




ri

comparabiz2 echnelogical level; the technical infrastructure
o2f bSgoth entzrpriges shows similar features: both partias
usually have already run plants with similar techniguss;
they are familiar with the basic features of tha technoliogys;
they have adequately trained gerscnnal which wmay only
raguire some adjustiment training; tha know the susply
markaets and distribution channa2ls; bhoth of them anteriain
reszarch and dJdavelopment Jdivisions., When acquiring a naw

tachnoloagys the recipient therefors has no nzed to acquire a

]

whole technological infrastructure within the enterprise ta
nut the new technoclogy to work. All the acquirer neads is

the assurance that the technalogy is actually able to do

.
i)

wihat the suppliar maintain it =an do and that the
techneology can be used without legali interverencs oy thirg
parties., In other words, the *fechnolagy must nacht have
factual or legal defects., In cases like this, guarantess can
e resktricted o the assurance nf the supplizr that the

technalogy transferred is legally wvalid, that it actually
h

- The supplier very oftan is at the same Ltime a

1]

potential  recinient of technology and vige versa. Certain
inzonveniences which +he recipiznt must suffer becaus2 of
the 1legal protection of the technology, such as expaort
restrictions may turn around fg his advang2, when he is

39/

supplying technology himself.

'~
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— FEBoth supaplier and racigient act  in
2oTNOMIT, technolegical and sacial 2nvi
countries of bath parties have a simi

tezhnoalegical axperience and achievemaniy

intrastructurea which provides access to

“L\\\\
Q Comparacie
ronmeEnt. Th=
lar levail of
they havs an
mozt of the

nacassary inputs and  to  adeguately skilled manpowar. Zoih
sarties meet comparanie factor allocatian praoblems. The
cemand and consumption patierns, the incompe disiriogtion,
tha socio-cultural and legal structures fave  Sasic
similarities. Therefore problems concerning the pruvision of
inputs, the accoss ta guhlets, the usefuainsss of #hs

products or their compat

iblity with the

raquire

narviee. The Manprooriateness” of th2 technao
factor or will at least bz evaluaied with Lne

ralatively little atie

ntiom of  ihe
agy 13 =
-t - ol a =

#hich are basically +oundad  an market sconomy ocroociflas.
TRig reguir2e  tham to oursus, within tha gararal lszgal
franework, Eihair Swin sersansl intsrests. Mational
development nalicies are, 1in orinciple, cutsids thoir
interaest, unle2ss national policies are identical wiih their
O interests ar unless natiogn2l policies have Seen

binding legal

influencing their

resgurces will only be dhilizad, if

Eehaviour., Th




not the cas2, they will only be

1]
[t
1]

advantagesous. I+ thi
usad, it government makes the use economically advantageous
by granting direct or indirect subsidies or by direzt legal
interferencs with as import restrictions far forsign

resowrces ar obkligation to use national resaurces,.

(h? Tachpnalagy Transactions Firrom Entargrisas  in
Develop2d Countriss to Enternris2s in Developing Countries

The scope of guarantses neceszary tc correspaond to the
conditions described above can k2 gquite narrcw,., The
situation, however, is different when an enterarise in a
daveloping country, aspecially a public enterpricse, acguires
tachnalogy:

- The entorprise in a develioging zountry will often ba

an a different technological level; its whole technical
infrastructure will e different. Thﬁs, the technology can
arly be implemented, if techrnology and technslagical
infrashructure af the entaragris2 are brought Gtogsther,

aither 3 adapting the technology to the existing
infrastructure or by adapting the infrastructure o Lne
technolegy, ar both, Degpe2nding an the gap bebwsen
technological requirements of the technology to bz acguired
and the existing infrastructuwre, +the acqguisition of the
tachnology itself must be ccampanied by coaclemsntary
measures to out it into effective working such, as training
of personnel, oprovision of inputs, modification of tha

technology.

4




- The enterprise in the developing zouniry wiil
primarily rensin =Y recinient of technalsgy wis—-a-vs
Lachnecliogy suppliers of developed counitries {for some aore

ractrictiaons ascribed to technoleqgy and s=ldom benzsfibk fros

cznefits from som2 of bthe = Frazoamainl oy
sunhlic entergrises  {shoauwldd oo nodectivaes
Thus a r2cipiant may profit from o exciuasiviity cighits ard

confidantiality obligations, hecausa they gi @ nion an

coonbrar tn  the Function of the npublic sntzroris=2 Lo
dizoarse 4the2 acguirad techaclogy in the country Tha
cublic antarsrise has fulfilled nilat functinn of
gathering Lthe n2cassary 2

Evclusivity Are angements

nuarantees Lhoreforz2  would

W
-
-t
T
<,
1]

-

.}
L]
-
&

tzchnnlogy acauiring public 2ntercrise  in ZNV= Ml
country.
' - The aconcmiz, tzchinolagical and social enviraonment in

the devalaoging country i=s different from fhat exisfing 10

developed country. The access to necassary

o

imopackt  of techrnology on exisghting skills
units, Dbut also consumption patterns and income distrisubicon
will differ considerably +from that in a develcped coauntry.,

:

Factor alloca®ion nraoblams encountersd ir The counbey of o
R ,




ier and in that of the recipi=ani will diffar, as wall.

sLQD
Therefore, tha appraopriatenass a3f the tachnology raadirss

far more attenticn than in the case o technolegy transfars

hatwaen parties in developed ma-kst 2conomy counwtries and
the =2t of critsria tc assess the ajpropriatensss ausl

differ, as welli.

aspects where the effzctive working oFf the technology
depands on the fulfillment of such requirsments. Un the
othar nand, certain aspects of the technological and
sconamic conditions and ne2eds of a deavaloping courntry may

Aok se of direct interest and concern to the razipiaent. Az 3

matter gf fact the "convergerc2 of inter=sts betwsen the

s-a2tz and local potential recipients is likoly to bBe, in

mary casss, no more then a deceptive fiction' .
The recigisgnt 4, 2.9., may be reluctant to urndariake Lhe
sffart of searching for, and using local rasgurces. The

willingness €0 use locally available resources or to provids
far training of personnel may also be primarily a guastion
of economic profitability to a privates enierpris=, and hera
again, it may valu2 short—-term profits higher than mdeium cr
long—term profits. In this area, public entergriges will
show  more readiness to incorporate national davelopment
objectives into their business policy. This applises, in

particular, to those objectives, which do rnot  incure




ol

D)

sdditicnasl costse o where additional costs are off-ser oo

hanafits al onc2 or in the lang run, Thus, the usa of local

rasaurcaes MAY razuire sgme preparatory work, But may
othorwisa b= fally =suilted For use both from the Technizal
and economiz goiat of v*euﬁy

Special consgidarations for manacers in  davalopins
countrizs in raszect to cuarartee issues

Previcus gartz of the orasent Chapter grovidsd ths

rzadsr with the broad review and picture of the significance

\ angd macrs Lssu2s related to technolsgy transfer.
Firom tha point of wviz2w of thz2 managsyr, howavar,
specially managess in the developing countery, c2laktian and

ral2, ofken a3 cruzial cnz.
.
It was gentiones garllers 2rovisions
ar2 part oF the risks involwvaed in thz individual project.

chanzes +or fhe2 sugcessful  implementation <Ff  the given

) Lrwastmant,
Congidaring therafors, the guarantees a3 rizh
managenert  toolz - wultimate ones for  that matiter, it ic

t

W
Nl

warith (o dJdevote soms ntion to possibl2a measures whioh

)]

can be introduzed or wsed ir reducing Lthem,

—
-

irst mf 2all a2 major m@asure will ke

oo
ot
-

' infarmation ra2lated to the investme




Thig infarmation will b2 of Lachnical nature as well as

Jos
K
»

commercial, legal and economi

Technical information will provide the man2g2r «ith

5%

ata about actual parameta2rs of the +fechroiogy, its

srfarnance 2l sawhere, proilams ra2iated to  tezhnology

k]

[AR

avalopment by the supolisr, guslity of the produck;, special
raguirements (if any) atc.

Information af this zharactar may bhe orucial for

1

-
[}

definition angd s=acuremant of guarantses, and ultimatzly for

successful gerformance of tha2 nroi=ct.

Part of tnis information is Freely avsilable {from
prafessional magéﬁines such as  "Chaaical Engin@ering',
"Pusingss Week", "Fortuns” or "Financial Times", gart of it

he licensses 2Ff th2 supaiisre v from

Lk

zan 2 secured  from

The peoint i3  Lihat  such information should b2 szoursd

The same scope of information should e a2ttamphad to bhe

mard2 available in respect ko the commercial, econeonic and

'
t
]
U
3
[¥)
i
]
[y
W
[F
-
A
1]
8
3
|
Joe
~
he 3
3
g
o

legal issues, though some of
the supplier.
In caszse avzilable local expartise and information i

Aok up ko required  standard, it 15 advisable o Alrs
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(b} Form of Tender,

) General Conditions of Contract,

-~
ri

[¥8

Specificzations,

{2} Drawings,

{(£) Biils of Quantities ar 3cheduls of tates.

Surh a package is usually put together by the invosicr

)
"

{gr on his b=2half by the enginearing consulilani!.

By oreparations of the ebove pachkage the investor iz -

J

ta a great extend - in control of allocating rizks arising

ut  from  the given contract., For information lets briefly

3

review some of more typical risks and ways oFf thair

invastor or supplizr of technology/engineering Zompany and
whare already reagsonable corssnsuz waz raached as to risk

Rigsks arising ouk of design of the works as2 ra2aseonably

taken care of in such  standard contract forms a

il
-
ift
1)
0
o
=,

o g

LNIDD and to a certain sxtend in SIDIC ({(FILIC turn-key Red

o

Amother fypical risk iz related to conirazt

D)
=
i
N
th

lll
)
W

fluctuation arigsing either out from inflaticn.cr sxcha

There again FIDIC standard +forms can be advisable or
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ICT  {THE INSTITUYION ©F CIVIL

Fluctuation Clause (see dAnnaex II1
Taking int3 account the ebov2 spacif considerations ona
can zoncluge that realistic (and ecuall sonroach €9
allocakion of risks will reduce the cosis and zleims.
Laraza  invastments and construction nroizcis ar2 cuomplow

and  aften are olanned in igagrance of certalin periinens

Risk allocation, ef+acted in reascnadlisz wanasr, should
and would be reflected in qguarantes gprovisicons and bhaiog
r=2alistiz will provide wiil Minrimalisation ofF costs ang

Formulation of  Obhimchive ny Tzzhnnlogy RKeoigi2nns and
Sunclizrs fram the Poaint of

1. Mationnal Devyalonmant Ohiechives and

The industri

1 enterpriss, be it private or gublo, 13

h

glaced within the bDorders o limits of ths funztioning of

the national economy and as such in its sctivikies, wilil
tate irko account fhe national development cobizchiives or

e}
n
1)
-
1}
k)

I+ one eliminates such extremes like "command ecconamy
and very =sirict and direct central plenming svstamz

are oniy exarcised in a very fey cortrizes, not nocessaclly




-é)

i
)

the technology recipient (industrial corporation! wili adest
its strategy te th2 natiognal development, and in soms

ncta"ce-. may attempt at influencing natiaon

m
).
i
<
W
)
o
b

)
m
]
e

goals by its cwn long-term planning. Thera is ng douvbt thath
3ften the obiectives of the single corporation may not -e
rnacessarily compatible with those of the national =acaonaay,
ver thz economic system 1is usually fiewible escugh to
acconmodate both and strearline them towards common iong
term goals,.

For example, A quite charactaristic short-term natisnal
goal may be the elimiraticon or drastic reaductionz oaf

halarnca of +trade by way of 12t’s say, direct

Zuzh a d=zisior may run contrary to augasnsion plar: of
4 pgproduction uwunit, which is basing its cevelozsment an
iapaorts of certain spare parts or components.

Anctiner typical examole may b2 that the oolicy of
2valustion and approval authoriti=ss is to ksep th2 royalty
levals at the low level; long-term natioral sclicy gnals are
howevar, to improve the balance of trade by way of incresased
gxports, thus both export entersrise and approval avkhority
may have a common goal in allowing higher rovalty rates “or

Y2t in another case, let’s sssume that crazaticn of

employment mnight be the long-term national obiszctive; far

=3




the  industrial enterprise, it will m=an the nad oftsn. €

afarnt imporhesd toghnology In such 3 way as T2 Tre2ati omar
‘aps,  wiizh  may not be nacessarily Gidtm Ema
Aatera of the t2chrolagy imporisd nor  fhe  imcsdiata

These Ffew examples of giffarenit ohizctives and goals ad
tha2 artararize and national lzvel, illusirabts ths nsed and

Such  recponsibility cof  the public szociar gives Thean a
spacizal elacze and role in economic davalopmanit as dirsoln

"

zarrier of Lhe Govarnment’ s scoomic

3

2. Ovarvien of majior Econ

L

Entarorise Leveal

Lhe aniarseis

The major and only objsciive of

iy

sraduce the goods/servicas the psople neesd.
In this one statament, are irncluadesd Lhe Bbasic
objisctives of the production process, carviad, either by tha

orivat2 or suhlic corporation.
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Naturally, this statement is aversimpliti=zd, vet i

illustrating that the esconamy revelves arcund the proczss of

-

araoducticn and salas.

1
¥
£
=
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The usual geal of the orcduction enterpris
~afora to2 sell or deliver as many goads or ssrvices iato
the market placze.

I~ cecnsidering thase goals, common to all production

i}

anterprises, th corparation . npaturally, will Igcok into
It is without doubt that ths maximalization of prafit
wouid b2 on2 among, 1f not the most important econcomic
ohisctive, of the producticon corporation.
W  mavy therefure, among other seconoamic considerstions,

Ziraztly name profit maximalization as a maisr economisz

objective by the enterprise.

The profit manimalization, which is the opnjieciiv2, aay

be achieved usually by many different means, and ameng than:
- increasad production, {(ezonomvy of scele effochtlg
- lowering of raw materials, and component corsumption;
- exchang2 of used raw materizsls for less aupensiva,

vet of the samz2 quality and progertisass;

- incrzased croductivity per smplovesd  (managanent

}
o
B
K]
th
0
P
I
U

or 2mploymenrt (arganization and managz=aent

- incrzased price (due to higher quality, laager




§
23]
Ved

[

zurability. spezial features, etc.?:

- agplication ot highs=v lavals i Lacghnocis

{technologi

Ve
n
D)
-
i
Ty
'
m
g}
't
0
e

A rcan e s2en, th
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32 achizvad principally by thre2 maics taols:

Whilz market considerations and markab plaze [ioald,

iy For higher gualiity of the

irmgrrease) but also enasbling drasticzlly

z%"g *ake into accouni, for
consumzr  2lactronic equipment, i.e., racios. In the es-iy
307=s, tirose were built based upor dicda2 lamp techbnalogy,
sed to weighr ca., 10 kgs.e and mare and  were  fxiqsly
PULANBI VD, although th2y were available ifn almast =211

sousenholds i industrialized courtries. Fifteen yesr:z later,

with thsz ‘transistor revoluiion sollowsd kB, tha apolicalion

I




af wvarious chips, nat anly radics Decame very znall but

their auality ard relianility increzased tremzndouzly, with

- .

3 for fairly sophisticatad

-~

the price bhaipg cul Lo aven Z-2

D-band pizcs. availatle throughout the worid.

Withawt the isbtroduction of %the azw technolagy, iz
rarkat woulld have hesn  satwatsd a long time aga, the nzw
tzzhnology Spened and axnancead estrasely the marxst
possibilitiesy similar changes one can abserve also in othar
3T 235,

in additieon %o the abhove described major economic
agbisctiveas, cne shouwla add developmental aSjizztives,
characteristic faor econany as such, which in turn can ba

achieved 2ither by market or technaliosgiczal tools  (see

. Natpre of Guarantee and Obhiscztives of the

It is necessary at this stage to slightly reveri our

considerations and for a moment r2bturn tg Bhe linkas

- . .

cusranteszs and abjectives of the enterprise as sucn linrzga

ive For many invastmani

1

shoul ang would be often dezi
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of  guarant2es arising out 2% three -
iavals c¥ considacaticon ,  thus, a2 & rafiaching
actantial 2- possibla obieciives,
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zingzle  inveshor m=sl

lika snvi-onmant (polution), supniy of oiilitissg,
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‘heraftoreg important o r22alize thoss Thres
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"sirclest  of  guarantas2 which arise firsily in praparing for
nagotiztions, and cecondly when stating obisctives of

2i, 7iant and natiopal characher,
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tnvestment zycla, gach of cycla phases  D2ing 2 iafly
described.

Fre—-i1nvestmant Fhasza

The nra-invastment phase cCosprises saveral  sTages:
icdertificaticon of investment gcpaortuanities i:;;artun;ty
studias); areliainary aroject selaction and definit:an
(ora-fzasibility stugdies); project Fo-aulation {feazigilicy

studiesi; the final evaluation and investment decisicon.
Support or Ffunctional studi=2s are a part of fthe pro-eact
formulation stage. Such studies assist a potential invsstor

in &h decision-making proc2ss and provide the base for

project decisan ang implem=2ntation.

=
in
-
tnlike the situation in dav2loped countirzs, mhe
identification of industrial apportunities *thar zan o2

developad into investment projmcts i3 a major conshrsint i

industrialization, morza and more of such idsntificoticn is
oeing uwndertaken by the Dusiness sector, both public and
private, but there is still a ns2d for governmentzl ang

institutional agencigs to identify the apportunitiss that

it
T
-,
v

may exizt at diffzrent stages cof development.Seieciivity 1p




TABLE 2 - PROJECT DEVELOPMENT CYCLE™

Nelavesiment phase lwvestment phase Opsiationsl phate
Wentitinavion Peoliming Aajest Svaluation Negolistion Projast Comtiustion | Swrtup
ol invtiment unu-u'n- Toralation ondt decision o dorign g “age
SgPm Bunities (Pro-donaibidity sage {Techae m ion S acling Heph
* ! loesdrinny Tepet)
Wiyl

tavestamnt promation activities

g -

wplementation planning and follow-up

]

Capitd) investnwnt sxpanditures

*‘ ’

; — )

- Tabie reproduced from UNILO/ID. 206 Sales E.78 II B.S
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{35! Froject implementation:

{h? Financial analysis: investment costs, gcrojast
financing, production costs, and commercial profitability.

Then A project ooportunity study 13 condustsd in
respect of an  invastmeat possibiliiy, the pre-feoasibiliity
stage af the project is oftan disp=nsanla. Tha
pre—fzasibility stage is also cccasicnally by-passed whan a
sactor or resource opportunity study corntsins sufficiant

nroiecht data to either procesd to the fzasibility stage or
determnine its discomtinuance. & praz-feasibility study 13,
nowevar, canducted if fhe scoanomics of the 2aroisct oars
douptful unless 2 certain aspect of the study has b2en

investigated in depth by a detailed snarket stady, or zome

Shner functional study, to gatermnina the viability.
Short-cuks may 2= usad Lo determine ninor componsnts of

-

investment ouilay and oroduction costs boh not to determine
majar cosht compon2nits., The latter must b2 estisated for ths

aof the pre-fessibility study, Swub i1 ls
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not nzcessary to denend solely on firm guotaticns,

Sumport (funztional) Studiss

Supnort (functisnal)  studiee in industrial orogramning

zover  an

ar  mors  Lubt

(i)

aroject and are raguired

ot . ore-feasibility

as follows:

investmen: proposals., They are classified
Y

[

{aiMarket etyudi

1
n

b

s of Ethe products to he panufachured,
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the sowrcss of supplies and the costs are widaly divergani.
Eguipmant indanting, incliuding preszaration af oidsg
invitaticns for pids, their evaluation, indsnting and
celiveries, i3 noramlly carried ocut during ths invasimant or
implementation nkase, When vary large iavasoosSnts ars
involveZ, the structwe and sconomics of the projiecht dezand

avily on the tvpe of th2 2guipnent and 1ts zZasital and

nigct 13 a direct function of the selacted sguipment,
in such cases, where stsndardized costs cannoct De

O

supoart to techpo-economic feasibility studias.
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The contents of tha =

the aature of the study and the gorolie

Qimpce, howavar, it relait=ss toc & vital

the conzlusions should be clzar encugh to give a cdirsction

to the subsaguent stage of project greparation,

-
2
3
%]
(0]
N
n

ases, the abridged contents of a sugoort

are-invastimant study, when
together with a feasibility =ztufy, form an irtegral part of

the lattur and lessen ihs buwrdsn. A swpport =stoady 13

is discovarad in %4he cours? oFf kha study that 3L owould be
safer to identify a particular asssct of the sroject in much
greater.

Thz term feasibility study ig ctzen migundarstood and




e 2l

onzrate 1n a developing countiry.,

arz, lozal and  aroduction zonditions and tnhis
vas an analyasis  which agagd inuwo coshts

inzoama2,

24 Feasibility study may G2 elither markest-arianted o

termts can be wmaintained, In view of the

i

ihion of the demarnd and market arnalys:




means o arrive &t an  investment decision that need act

agre=2 with +tha conclusions of the study. Ir fact, 1t would
e rare to find investor resgonse so fiexibls as ko fully
zoanfoirm to vthe results of sach a study,

Investment {(implementation) Phase

The nroject investment or impleamentaticn ghass for a

larg2 steel plant bears little rolakion to the satiing-un of
a small-scaie unit for the production of csastings  or

gracision parts and componanits.  Assuming, howevar, that a
projected industrial activity involves the construction of a

fackory and th2 installation of machinery 2and agulipmeni,; the

project  investment ghase could be divided in the f2liowing
broad stages: 2! grojsct | and enginasring S23igns {5
nagotiations and contractings () constructicong i)

trainings; and {2} plant commissioning.
Tha preparation of projizct ard enginearirg de2signs
includes tire-scheduling, site prospscting and probing,

sreparatian of blueprints and plant designs, detailad glant

enginzering anc a final selection of te=chrology and
2quipmaent,
Negoatiations and contracting define the l2g=l

odligations in respect to project financing, acguisitioan of
technology, construction of buildings and zervicss, and

supply of machinery and equigpmznt for the coerational phazaz.




I: cavers tha signing of contracts bHetwe2en ths

invastor, on th2 one hand, and the financial institutions,

Tris =tage i~volves a bhost oF procedures thal ovian srz2ezsnt
sErizus orohlems for davelosing counitriss. MNegoiiations and

contractirg taks place ab  all stages nf Lbhe base for the
activities af the investment phass. The decisicons at the
investment ophase, howaver, 40 0ot neceEssarily follnw L
racommendations nf the ora-investment sztudi=2s. Dirsct
negotiations and contracting raveal the raad 0y

modifications and onravide new idess for project improvament
that often iead to unforessen increasa in invastnani Costs,
The construsztion stage involves =iite preparation,
conshruction of buildings and otfths~ <civil chkz together
with the arzction znd installation of eguipment in

accordance wikth promer programming, scheculing and guaraniss




provisions,

Tihe training stage, which should proczed simultaneausly
with the construction stage, may orave very relevant to tha
rapid growth of proaductivity and effici=ncy in plant
operations.

The glant commissioning or start-up (delivery staga) is
normally a hrief but  technically critical span in project
develepment. It links the preceding phase and thne {following
operaticnal pase. The success achieved at this point
demgnstrates the effectiveness of the planning and execution
of the project and is a portent aof the future performance of
the programme.

This is a crucial moment For the ma2eting of  the

varantes negotiated =arlier and averall gerformance of tne
cantract and tecxnclagy.

The investment phase involves naavy financial
commitments and major modifications of the project have
serious financial implications. Bad scheduling, delays in
construction and delivery, start-up, =2tc. insvitably result
in an increass of investment costs and affect ths viability
of the project. In the pre-investment phasa, the quality and

4.

denandability of the project arz more important *han the
time factor but in the investment phase, th2 time facicr is
critical.

Oparaticnal Phase

fa

The problems of +the operatioanal phase need Lo
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considerad  from both a shori and a2 leag-ter:s viawococint. The
shgri-tarm viaw reliates e the initial ag2riad atbee

camnanc2mant of oraduction when a number of pra3lems may

"+

m

a concarning sueh matiars A b apalication of

1)

4]

ari

1]

argducticn  htechnigues, cpsration of 2quipment or iracaguale

abour productivity &3 well as thze lack of qualifi=sd stafd

o

—

and zhaur. Most of thaesz2 grablems should, howevsr, ba

congiderad in relation te the implemsntaticn phassz and

3
L]

cessary carrective mzasures should partain srincipally Lo
project implamantation., The loang-t2rm view reolatag Lo

praduction costs, on the on=2 hand, and income fr-om 3alzs, o0

N

e other, and these have a direct rzlationship with bthe

']

pra-investmant ohasa. I+ s=sueh
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such  ghort-cowings are idsptified only at the czaratianal

chase, r2medial measures will nob only be difficzuit act may
arova2 hignly =2xcensive.
The above outline of the invashtment and the oparational

nhases  of an industrial orojec

o

iz undoubtedly  an
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cver-simplification Ffor many projects and, in fa
othar aspects may be revealeg that have evan greaisr short
or lorg-term impact. The wide range 2f issues Lhat naszds to
ba covered during +thesz phases highlights the complevities

hzse wihich constitutes the base far

af the pre-investment

the subsequent phases. The adequacy of pre-invastment study




and analysis larg=2ly dotsrmines the uwitimate success or

failure of an industrial activity provided there are nc
serisus dafticiencias at the implamantation and the
arerational nhasas. If the pra-investmert study 1is

ili-based, the techno-=acononic recitification of the prajzal

icult  howsvar well 1t may have baen
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In the evaluation of ths2 project, an a basis of

pra—investaent studies like, aoportunity study,
pre-feasikility aor regular f2asibility, the recipient of
tachnolagy, or investor, will have o decidas on the
ostablishment of critical objectives or parametasrs of the
arojeck, som2 of which will be acusily transformad into

guaranty gr warranty orovisicns.

t
't}

It is considerad esgsential that all thesz2 objective

Pl
mn

are establishgd prior the investment decicion is taken,
their establishment and posszibilitizs of fulfillmert will
graatly infiuznce the investmenti dzcisicn itself.

In the arevious sub-chapters, it was agreed that
primary geraral economic objectivae will bhe the generation of
prafit as a result of the procduction activity,

It is time now in this sub—-chapter to translate this
averall b jective into more imnediate ones, which in

cumulating effect should result in its overall fulfillmert.
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Those sub-cbjectives may principally o2 divided 1nte
gconamic and technical ocbjisctives.

Iinta gcancnic obiectives, ang can inzlads fthe
folliawing:

—-incrz2asad sales

—increased market shara/maintsnance of tha parket znare

—-inpcreasad axnorts

-increased ampiavmant

—-improved product guality

-inecreased competitiven2ss gf the product (low oricas,
incressed quality, etc.)

-us2 of the available raw materials )

Orn  the 3asis of the abaove listed ganaral economic
ahiectives, which is rather illiustrative than comprehensive,
the technical parameters/or cbjectives will b2 foraulaitzsc.

Among themn, the crucial ones will include:

- capacity - scope of the inveshiment

gquality of the product

- usa of raw materials
- congsumption of raw materials
- consumption of wtilities




- vields of various character

only afta- the investment decisicn as such is taken and the

sihility study paroves that the financisl conditions of

investment are sacured.

[¢]
Y]
<
0
3
»

I+ is therafore, the contractual ar investment stag:

whnen technical objectives related to a given investment arsa
faraulatad.

I+ should be stresssed here that technical obisctives
are uswally translatad into full fledge technical

guarantees, included in contractual documentation.

Finally, it should be underlinad that whilz certain

paraneters, both economic and technizsl, may ke Zommon oo
all invastments; nsgally spacific objectives (vi=ld,

guaranrty, =2tc,) Will wvary significantly from investment fo
investment as well as from industry tc industry.

This is particularly %rus, as mentionsd earlier, for
nrocess and product industries.

MAJOR TECHMICAL CEJECTIVES

Establishment of %echnical objectives is one of the
most crucial and esxciting activities to be undesriaken by
the would-be investor/racipient of technology in relation to
the individual project.

it i3 complex task which will involve predominantly,
techrical personnel and it will determine the technical

parametears of the praoject,

w7’




Ths egstablishment ocf technical obiectivas 2Ff  hthe

sroject  is not arly orucial for the ftechnical detarainetion
af  the oroject as such, bubt will also 2nable The foraoulation

It spauld b2 barne in ming that  the nature 2f tha
projazt will datermine the natw-=2  of tha technical
ARisuctives  or raramgters ta ke achiaved and simultzoecusiy
will egtatlish their rating in tha sensa of tha oriorizy.

Here spacifically, the nature of thz invaszinent, anc its

gvarall environment will be decisive.

Nn  the hbasis of UNIDD s "Guidzlines

Transfar of Tachholsogy Agraementé”hw the following might
za kh=2 tazchnical obiectives.

1. Product Quality - 79,5 per cent minimus Sura aceinzg
with le@se +than S pam Ph; "will Se equal to or oelisr than

5]

irdian BStandards Speszification 2S4CR (1977)%, 98 par cent OF

2. VYield - units of aroduct par unit of raw matarial,
AR—— :

i.@.5 6,000 washer per- kg of 2 zm rounrd bar; minimun A0 cer

a3}

cent  racovery of all argon in fz=d ga i

-
»

L

conversion of feed naphithalens Lo alpha-naphthsl oroduct,

-

T, Production Capacity = Z50 rice coobarsg of Tlitre

capacity or 200 units of 4-litre capacity oer S-~hcur shifh;




20,202 tons of hydrogen of 95.9 par cent purity p2r annur of
8,000 hours.

4. Utilities Consumption — noit more than 4 kg of 4 bar

seturated steam per kg product.

S. Rejection Rate - rot smeore than one raljact par 100

Y.

&. Serap Less - not more than I par ent of 100 kg
poured maolten zinc.

7. BShel+ Life - npet more than 1 per cent loss of
volatiles per 100 cc vial in 320 days whan stored at IZ
degrees of Czlsius and 90 per cent ralative humidity,

5. Effluent =~ BIDS of waste water less than IC 2t all

., but averages aover 24 hows, testad hourly, bhalow 20,

9. Productivity - 85,000 pieces per how gassing DIN

specification 6452,

1G. Catalyst Consumption - 4,000 kg of product o2r kg

of fresh catalyst charged.

1l. M2chanical Warranty - if machire Z was operatad in

N
)

accordance with Operating Manual OM—-4T70 and maintenan isg
conduzed as per Mainteznance Manual MM-46T1, Machine I will
not consume more than Z0kg/a of Lubricant Wi a TO0-kg weight
placed at point X of distillation ftray will not germanantly
daflect beam Y by more than 2 mm at that pocint.

Thecse factors are, of course, interdepandent, For

example, & licensee may want X kg of preduct per yazar with




-4
f

aurity Y with stean consumpticn of not mor2 than I kg per

unit of product., For thz licenssr  they constituts the

[
"
+

]
3

dasign condition" on which to enginear hthe oroj
suarantess nurjoses,  however, th2 licens2e must view thsz
scaonamic loss he would suffer 1if theire was daviaticon from
the guaranteed conditions (say, purity and staam consumanian
in fh=s above oxampla). Thus, a 1 gar sent loss i oroduct
puriky might cause the licenszz to lose, through the price
discount he has to affer, $ 100,000 a3 vear. Howover, if
stean consumption were to he 10 par ce2nt highar, the

licensze's incramantal operating cost might B2 only 5%

TG, 000, Consegueantly, by applying the criterion of caramztar

sritizality the licenses would bargain more o

lizensor an croduct purity than on sieam censumphion,

Znoz khhe maior  technical oblszciives or iy B
established those might. 52 Jdiscussad with  the potertial
suopnlier of technology in ordar:

1. To determine Lheir feasibility;

2. Detarmine and Formoliate litely chligations of tha
parties in view of the agresd or suggssted Technical
paramets,

Im relation +to the establishmert of wvariety o7 ine
acancmic  and technical parametars/cbjectives =f & givan

projact, it is necessary to menticn thailr rating, in this
zangz, that not all of such paramzters will have 9.

Bearing or impartance in a given project or iavesoment,




For a2unample, in a giver oreci=2act; the technology tis
supposad to me=t the following chiectives:

- imporave 2raduct quality,

- increase us2 of the lecal raw materials,

- increase local emnlcyment,

- increase averall saless of a final aroduct.

Each of the above parameters could be considersd as

crucial Ffor the investor, y2t they ghould b2 cornsidered
jointly in terms of attempt to set ths ratirg of thase

paramsters.
The rating of the parameters should be establishad bv

the investor, as it i3 him, who i3 in a gposition whizh amcng

For example, if the quality of th2 a2-27uct i

Y
i
‘i
M

the investaor mar-ket losses;, therzsforsz, in his rating B2 will

put on top of the 1list obj=zchtive of improved produc:

quality, fsllowad by increased ssles, than probably equaliy
important use of local raw materials and empicyment

zreation,

In other situation, when 2 given country is short o+

2 of thoe local raw

foreign exchange, the objective of u

materials would attain the overriding importance and ctihar
objectives will be rated accordingly.

The same rating will apply also to tachnical paranshers
of the given projzct,.

I+, for example, plant is loosing money on accsunt of




\
o vield snd high uwtilitizs consumpition, the oritical
paramata-s in  the choica of the techrsiogy would be thaso
twe factors with other, in thair rating following.

Tha rating of the =ritical paramsters usually will be

raflectad 10 the guarantess to the extznd possiitle. The same
willi he reflectad in tha penalty clacsa2s included 1n a given

in cartain instanczge whzan establishing 22aramehars
raking and their translation into gusrantes  and penalty

proviszions on2 can r2tgri b2 the angplicabtion of sanzitive or

~will show thea changes in the orojact

-

2z, Aacco~dimns ko variable

Fo= jllustration the follawing lish of sajor genaral
ard specific cbizscts is provided tor.

1. CVERALL GRIECTIVES

i, Frimérily international

\ Cooperation wikth foreign countries, aznscially

devaeloping countries

Faaczeful internatiocnal ceoopsralion orn the 228is  of
aquality of rights

Participation in the inernational davisian of lasour on

an 2cual footing




D

Avaidance of restrictive practices
2. Primarily national

National interest

voidance of inequality hetwean parties

Economic ard social developmenit objectivas

MNational economy
More stable 2conomic developmant

Advancemant and improved =canamy

I3

Conformity with economic plans

Sector oFf activity

Foreign exzhange balance {(2xpori promoticon?

{Use of local resources)
{Faymant)

{Tachnologizal advanceas)

il. OGBIECTIVES DIRECTLY RELATIM3 TO T

Reputation and capacity of the supplier
Technical capacity

R and D capacity

Professional standing

Economic standing

Financial standing

Gualifiction of the recinient

o

MERE TECHMDILDBEY




. Tha technology

Characteristics of the {szchrolagy

Functicral characteristics
Technical merits

Tachnolegical complexity

Froven process

Dvramic character of technslaogy
No obsolescense

Duality

%. Terms and conditions

fisnlute amount
- Favment related to benetits

- Fayment ralated to sales




- Lost effactivensss

- {Correlation tc local inpuis?
{(Fora2ign a2xchange)

{Running cosis)

Alternative terms availabie
{iocal rasources)
{(Availability)

(Alternative tecihnologies)
Delivary datix/time of execution

111 ORJECTIVE WITH A VIEW OF SFrECTIVELY IM

B

LANTING

TECHMOLOGY CON THE ENTERPRISE LEVEL

Zreater efficiency in production
Eatier utilizaticon of r2sgurces
Beotter utilization of capacities

Bettor utilization of raw materials
Bettaer utilization of anzrgy
{Mass production)

(Labour productivity)

3

Juality of the proguct

Technical assistance
Atter—-cales service
-

Z. Marketing

New commodities

1

ehter supply of the market




(Impor-t substitubtion:
IV, SRIECTIVES WITS A& VIEW OF 4OBTAINMING
BENEFITI FOR THE COUNTRY AS A WHCLE

Essantiality of the technology
{Local resouwrces)
{Fora2ign 2xchang2}
Appraariatansss af technolagy

{locsl resouwraas?

Bvailagility =2F the hzohnziogy .

Mo repstitive imports

in cas2 2f impoark: healthy compenition,

Mo zlosuire of existing units

Search for eoxisting t=2chnologi=zs with  thae h=ig of
national technology information ssrvices

Assimilation of taechnolaogy

Duration of ithe ascsimilaticon

{(lLoz=1 resources)'

Techrslogical devalopment

Technolagical innovation ipvolvag
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Access to improvements

{(Characteristics of the technnolagy)
2. Ecaonomic objectives

Foreign exchange balance

~ Export promotion

~ Import substitution

- (Terms and conditionsy
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~ (Labour intens
-~ Correlation to local inputs

- Lise of local raw materizals

(Better uwtilization of capacities, raw materials, f)

eraragy)

- f{Compatibility with local skills and standards:
Productivity

- Labour productivity

- Use of existing production units

- Advancing produstion: mass production




- {Battar utilization of canacities, raw matarials,
Sector of industry.
T. Socip-econgmic objectives

- .

fa2gional disgpersal of industrlas
Envirsomental

Demands for products

- FPresant araiacted Jdamands

(Mags praocucticon)

{New —ommoditizs)

of  some laws and policy guideliinas. Ngvarthelguess it is =2111
far from’ complzta ¥nr two zimcle  ~zmagons: Fioc=stly, ths
avarall apiectives such as "maticnal  init=zrest"  cCover
numercus specific ochiactivas whizh are nob spslit oul in 2h2
1aw in detail nar oroject consideration. Sewvnondiy, some

th=

scope of guarantees for individual oroiects will e

formulated and establisnzd,




TTONOMIZ) INTD GUARANTEES AND MEASURARBLE FARAMITERS

Qnce th2 =corzsic and technical abjectives in rw2lation
to the acquisition of technclogy 3are established, the

project tzam of the reciai=ant entarprise, will face the need

is will become guite a trving task,
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and particulairly in the cases where the recipient of
technolaogy dcoes not have access to detailed informatin about

he tzchnolegy (in respect to technical sarameters).

Dl

As +ar as regard the economic obiectives, same of them

might Se i#ranslated into m2acsurablz sarameters and othersz

For sxamsle, 1f the major 20conomic ebjzchivae is ko
canarate export earnings, they can orly b2 measurable by way

of  the grovisiorn that the supplier of tha technology will
buy back certain guantity of the final product with the
opaartunity to sxpoart.

S8imilarly can be handled other economic objectivas,

which usually do not fall under the catagory of guarantess,

b

The notable exception might be the time for completion
o+ the delivery {in case of twrn and semi Lfwn-kay
supplies), where, on time completion may ba.cruzisl for
aczhievem=nt 0of 2conomic objectives of the groject, lite its

bion of

3
\

ovarall profitanility, possibility of gene
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zacloymart, us2 of local raw matorials ard zimilar.
The tachnicel obleckivaes of the grojest; whizh ra2late
fz  the parformancz of the tezhnolaay would be 2 muck 22siar

orave o3¢ Lransiaticn inta measwrable paramshars.

Suzin tachrnical chiectives iikes casacity, yviald,
cuality, auantity, raw matarials, :;nsum:tiah, prilitiss
cansumotion, machanical  warrsnty, etz.  are raithsr =2asy o
meassyre  and  ono2 established they can Ce pait intg guaranty

prjsctives are carrizsd between the technical shasf of th=
reciziaent  anmd the supplisa af technology with a clesr
vodarsiandicrg” of rands, lozal conditions and cossidlitiszs.
Ona shouwld also alwavs  remznpber that  btoo damanding and
strizh  guaranty provisions  {(owsually basad on Test runs and
miilot ro2sults in potieum  conditions) say (and csually 2o)

iead the sulplizr of +fechnology i$o overdesign, wihd the

ragalt that ©Lhe cost of the overdeszign iz baorna by the
! raciniant,

For en-.ale, a plant of 106,000 €7y capaciiy »ill
orovide A cuarantsed capacity of 100,000 t/y and be designzd
uswally at 102,000 t/y. Unreasonable insistancz  aboul
guaranteed capacity, may however, force the supolier to

esign the capacity of the plant at 105,000 /4.

2 similar situation may resylt out of guaranieses
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related to uvitilities consumntion, raw matarials consumpiiagg

It is therafare urgead that ilang angd extencive
fiscuzsions be neld bstweer the aroject t=2am of Dohh,

would-he parties, regarding the technizal objectivez and
their reflection in the éuaranty arovisions,

In briaf it should be made cl=ar that specific
guarantee condistions uwsually are retriected in the overall

zost of the project and the cast of the technclegy as such.

ALTERNATIVES 0 GUARANTEES ANMD AFFROPRISTIMNESE 0OF

TECHNQLOGY

Thera is na douht khat  The auirpose of fhe gusr-anty

.

srovisions is  to secura2 th2 smeooth opsration of fLechnology

i
M
mn

in the pl ot

e
vy

recigianta

th

e |

he recipient; usually having invasted hesvily in tha

roject  (zost of technology) is interesisd primarily in the

1l

act that the technelogy per-farms without intzrruption and

-y

prooclems, and as a raswli, a high guaiity product iz bsing
manufacturad,

In this 1light of his interest in production, he may
wark, in additior or as alternatives, fto conzider cothar
measures which will secure obtaining suzh chjzectives.

Uswally, in addition to the technalagy aéresment, wa
may enter with the supplier of technology or indepesndaznt

technical consultant into the tachnical aszistance
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agreement, which may serve two purposas: wvne, to receive
centinuous technical assistance, after the dslivery of ihe
tachnology, and second (if a TA agrzement is signed with an
independent consultant) to suparvise and assist 1in  the
assessment of performance of the supplier ot technology.

Yet, .ancther possibility aight be entering into the
foliow—-up agreement with the supolier, who, in such casas,
will ke invelved in assisting the recipien* in running the
plant and provision of improvements, etc. |

When deciding on economic as well as tachnical
nchiectives, the recipient of technolaogy (sometises jointly

with the supplier) have to decide on the acpropriatzsn=2ss of

the technology in the broad sense.

The appropriate technology can be undarstaad as svah

tachnnlcgy which in an cptimum mann@e-  fulfills ths
ohjectives under a given set of cgnditicnﬁﬁq,
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In other words, the appropriatenaess o

will be determined b specific oblisctives of a oiven
V4 p 3

UALITY STANDARD COMSIDERATICNM

Quality is usually one of the critical parameters
aceording to which the performance of technolegy is measured
and guaranteed,

Therefore gquality standard consideration should have a
due polace in the overall technical conciderations Dy the

rezipient of technology.
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sg many conditions and saregusrd:

t tha recipiznt will not aven try to snforce
thara is a comolete failurs of sguipment.

nea atens i zgsed on structural formal weaknessas of the ]'
= = 1S 1 2oe SN STruotu VL Fnag N3 SE5E2 ]

nerewitn for illustrative puboses:

1y 'The contract kas hoesn fLlfilleg”
This argument may arize whaen oc=risain L8res a8y
ambhiguous or  when diffarent naticnal laws ang infarnsatieonal

are basically wdigputed in doctrime2. In cazse of doubt, 2 1’

tern snould bs defined in the contract itsslf, This seess

avan  more advisable in viaw of the fact that certalin teres
such Az Lnow-now are presantly sdabject of a liwvely

discuszioan as to their legal meaning.

”

The argument of praper fulfilimernt may alsao arisa, whan
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133
certain  2lemanis oFf fulfillment have nof L@en stizula
thz contract at all. In this case: th2 Cisposiiive 00
apniicaile iaw will +Fill in %Fre gas. But sircs
countrizs do0 not havse gsmecialized lagisiaticn;

o+ dispeositive norms at

TN A= P

in ardar pda) avoid sach  amhiguities ar la

cantraztual srevisions, the follawirg preczutiosns

.:'..
- & senarate sesction 20 dsfinitions for angrz
which ar2 v=sed fthrogaghous Tha ConTrani
r statepent of all factors whilch may haye & 5227
the fulfillasnt of ;Fe woligationg
- M"Recital" or "Whareas" clauses stati

\
I
[
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aroretation for che conftract,

|
{n]

3
1
)4
=
(1]

n

nt en the applicable law

W}
e
1]
(L]

ng the awonze of

r definitions are essantial, Dbhecausz many
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me oo
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used in tachnology transfer ar2 defined or intzrpra2ozd

difforently by ratioral lzgislation, Jjurisdickio

commercial practice. In addition, the meaning @f basic
such a2z Yknoaw-now! ig in fluid. “Hhereas” - clousges

arowing importance for th2 interpre

[}
T
-
W
v
}
3

and of gaps overseen by the neg

terms
have a




]
-
i
N

i

.
Tn some  casas, acgditional rulss of interprataticon ror
the case of ambiguities, gzontradictionsz in ths  tant or
non-regulsted questions will b2 helpful. Mevartheleszs hs
varigus obligations wnder the contract should e definsd as
comslekely as possiblie.
An obligation of a lic=enszor, 2eJ., Lo "forpzsh 3l

drawings ... enabling the article to b2 smanutactorad or

used" which "ehall he accompanied by a comclets teonnical
dassigr includin .“68/ may give rize g =2 o

documants, ths measursments wsad, the <eprodwcitility; tha
siza of the dogumenis and ithelir up-to-date and Corr2ic
conkant. All  these 2o2inks can give, ard in 2ctual lizens:2
nractice pave gliven, rise Lo dlEQut;F%g cess oresented oy
the Internatioral Chamber of CDommeeze  to UNIETAD may
illustrate this: The workshos of the supplier has detected

an  ohvieus mistake in  one docums=nt and corrects It oin tha
morking document, but not in the master drawing from wnhich
the cocizs are drawn. The head of the workshos wanitsd to o
this. but bafore he was able to do so, he was injured, »ani
to hospital and forgot to report ths mistake, The licznses

got a copy of the incorrect master drawing, bubt bacausa of

his lacking familiarity with the technology he gid not

i
(in}
0
3
i
+
(3]
-5
b

recognise the mistake and produced deficien

longer time. The ICZC maintains that +the licensor nhad no
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thereso-z essential to Zdivide up the ssharss of risk and
regponsibility as clzarly and distincily a3 possibliz. Thys,
i a parformance guarantse the partizs shouls speaIilfy

Disclaining responsibility may alsa tamxe the foraw of

-
AcTusing the athar pnarty noat  fto have fulfilled its
co-gparation ar information reculranents, The TS

2y "It7s roroe majl2urs osnditlon
winat Just has been said, alse applies to thiszs goini.
Ezpecially, when olimatic conditions, working Elolal

-

social traditions in  the courntries of the supslier and the

recipient differ considerably, both parties may hava =&
, . 8y
diftferent uvunderstanding of the term .a
In addition the rnokion oF "Efarce majaur2" o
"frugtration™ has a different oeaning in wvarious 1=zgal

Z) "1t"s too late"

The 1legal provisions for limitation may oftan b2

R

iradaquate +for comolex contracts which arz parfcormed 2v2ar 2

o

longar time period. Also it may bHe wunclear a2t wha't date &b
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“hg  arguments listed abave show that  any guaranias

must  fulfill a numbar of reguirements ko be fully
nnsrative. Not  all  reguirements must b2 containsd in each
imfivicgual  clauss, but may be formulatad in a2 more ganaral
mkragse which 1is ta 3@ appiied to the whole cor parit of tha
contract.  In thess2 cases, particular z2tftention ok
geid to  iha2 quastion whether general rulaes {(2.3., on Burga
a¥ prpoof, limitation, notification, etc,) wWill really La

satisfaztory +o0o all =zlauses or whether 2 magdification of =hz

geEneral rules is necessary for certain cladses,

Sach clause, either by itzelf or in zonnectiaon wiih
ather clauses, shouwld be analyzed wiethsr 1t contain: a
satisfactory answer Lo the guestion and aspzcis conutained iy

;
t-e following illustrative chech-lizts
-
tllustrativae  echach lisht as fo cocot@ni of guaranias

Lefinition of ambigugus terms

- in the individual clausss itself

- i1 & "Definitions” ssechicon

re<inition

- Ty means of an @xclusive listing of items or

- by an abstract formuiaticon of

~ by a eombinatiorn of an abstract Yormulation with a

nen-exciusive list of examoles

e o+ descriptive terms, not value judgements
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. 2z-$<3-m the tesztis! and the FURTCHAZER s garsonnel 1 o
. unser  the directions angd  tacanical  inshrucitions =8 o
CONTFACTOR.  The FPURCHAZER sheli bhavs the rignt o opersis
‘e
the Flant€zs: as and wh2n such gparatiorn shail oo iniarfars
with the CONTRACTOR s work.
£, The gusrantze hest seriods for ths and tras
Flants snall, 3in gzach case, ba a 22 Day sustizinss
cgntinuous test at  {(9U) canacity followad imnediatzly Sy 3
{12) Day tast at I1CQL capacity.
\ 4.1. Duripng the2 operaticns of the Ursza Flanh ondzes
uwe=z  of the intagrating gn-line recordaers or thz conveysr for
) tra {Zin) Day test pgeriod, bufr shall D= mszszursd by
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isalating, packirg and waightin
of wres during thza (16) Day 1004 capacity test g=rioo.

£.%, The measwuwrment of the quantitiss of 3l inoputs ang
cutputs {other than ammonia and weal whizh ars Lo L2
F2asurad 1n accordance with Annexurs Y¥XX shall Se clscuszad

ang  agrzad to in the meating conktemplatzd undar Arktizliz 5.

(V]

arnd apprapriate instruments specifiad,

Z. Zuring the 10-Day gquarantee tzst for tha Ursa 7l

i 4

amd

e

L]

undar Articie ..., (urless otherwise agrzed: the Snnmoni
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iastrunznts.  Instrusent tolerances +for  tha measurerant of
ciffzrent consumptions shall be aegrzed for the fellosing:

Natural £as Fiow Mater H
DJther Sas Metars H
Stzam Meters :
Fower Mztsrs H
Cold Water Mehors :

“ot Water ang Condensata Msters

Temparature Recordars
&mmaria Msasuresment Sysiem :

at the Ffirst casign meeting contemslatsg under Articls

T, Samzles of ammonia and wirsa shall S22 withdrawn
jaintly &t lgast wice in gach £ Rows arnd sect for
analysiz, The reswulits shall e aversge 2vzr a Zi4-hour

naiiod ang each such resuit shall mest trh2 oroduzt
scacifications containad in ARASXUre ...
19, The maximum period in which ths CONTRAZTOR shzll be

alloweZ +t0 run his tests shall be 13 monihs atter initial
[ ]

oparat.cern of the Plant, ar 92 morths aiter- Effschive Dat:

\

reguired

sichevar 13 earliar, extended Ly such time 385 i:

1

t3 reslace eguipment, after which thz prowvisions of ériiclie

seaw will apply. (Subject to hisz paving tiaa tiguidated

Damages, if any, in accordanc2 with Artcicla ...,

1.1, in the ev2nt +that the LSONTRAZTOR do2s ot
camplete ar 15 unadle ¢tc comzlste any - 2ll of Lha
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Sferfaimance T2sits and Suarantzazs aof the Plantis! fgor r=zasons

', s B P = et e atal ofal aas b - I = o e 1o
atkribuetanle £z the CONTRAITCR =i thin kha ¥ ranithz atiae
1hitizl  cmaration of  th2 Plant(s),; thz PURIHAZER shall in

CONTRACTSR  shall bhe reguired to unceritaeke the work sgacivisd

LEGAL TITLE AND INFRINSEMENTS

righte to the  tzchnclicgy and necessary as3Urances 2 10
legal ~ight to nse it by tha reEzigiasnt.

it view of importance of such srovision parsicular

case when pstents are invalved the tollaosing asannies of

-t
fory
k ad
e
]
"

trative aravisions arz provided:

warranty by supplier against infringements,

o

it

appiication,

Bl
[$)
-

} warranty as to pazent or patay

warranty as to no subegisting ard furtosr licznces,

"
-

{g) infrirgenernt: notice and dafence,
(2) readucticn in royalii=zs on account of comp2tition

fram iafringer,
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#arranty az to no Subsisting and Furiner Licensas

The Licensor warrentsz that ethzr  than the license
wranked con {(dat2) ts (parsorns specitiecd  thera2a ara no
subsisting licenses yndaer the Satenis in roscact  ofF
{spaci+fiad countryd, that no  furthes licanses wiil  be
granted to any cther person in respect ¥ {(specifiad

tar-itory), and that no commitments havz2 bs2n madz2 Lo g=ank
any additianal licenses, in respect af the said territaories.

Infringament : Notice and Dafense

(2} The Licensez shall premptly advisz the Licznsor in

camnanczment of  any suit ar action for infringemant of any

aaten®t a2gainst  tha icanse2 which is based upst ths usse of
ary  invantion that is the sublect af the aztentis) or af any
pzkant of an Improvament grantad s the Licensor and which

i3 uzad by the Licenszz uwunder the authority and in

aczordance with the %“erms of this Agrdsment.

(B) The Liczrsor shall, wpon racsizt of such noticse and

[}
)

1

if oroemotly reguestad in writing so to do, undertake at the

»

icgnsor’s own expense the dafense 2F any  sud

aztion., The Licsasor shall have sole zhargz and Zdirechtion af

zhall hava he right to b2 resresznted thereir by advisory

.,

counsel of its own s2lection at fts own expsnsz. Th2
Lizengces agrees to caogperate fully in the dazfensze cf anvy

guch ewit or acticn and tc Ffurnish 3ll evidence i~ i4s
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conastiticon af  &h2 infringer and 3 significant radeztion i

.« v

m

ta agrsz2 on wiat i3 fair- and re2ascnasies the matter shall ©

Setwezn thz oarties, or failing agrssment the mattsr shall
be Hde2ensed a dispute within the wmearing of Articls ... (ses

AobkE.. .0, finfra) of this Agre2sesment.

Reducstion in Rovaltiag on docount of Infricgzssnt of
[~ ~ 3
retant R;;hts

£ the Licensse or any of 1hks  zgub-ilcensaes 1S

-——— % - o —y T pA 1ay S e e da R, [P Ea
reEguired, after consulitstisn wiith  The Ligznzor, Lo Zay
rayaltiaz  fo a third gersoan {osr-scrs! orn Shs Fradaci for the
-
~eazcn  that the Lecense2’s acztivilizs undsr tnis Agreament

iritrings the said third person’s (zersans’™) patent raighis,

Infringzment @ Indamnity by the Licenszdr
{a) Imn the event that Zhe Licensz:z shzll Rave ragusstec

the Licensor to unceartabke *he dzfersz2 ¥ any sush Satent

infringement suit or action as referred o In fArticl2 ...

(zee note ...) , (supra), the Licersor will hold it fres zncd
harmiess from any damages or ciber sums that may 32 assessad

in or becomse payablz undar any Ffin2l dacreszs ar  final




sugosmmEat 3y amy  cowrt 1 =aid suit or astion institiied
zz2inst  the Licensee k.  he axteni said decrse or Judgansnt
iz hasga2d uzmon the infringing wse oy the Licensa2s havraunder,
Suring ths  ferm of this Agraenenit; of ary inverntisn tnat s
“he  zubjack of  th2 Pat2niizy o of  any satent Sf ar
TnaroaveEmant  eads or  scguirad by the cicensor and which was

withh  tha terms of thiszs  Agresment, or reszuliting fram, ar

zrising  in sonmection with,; the manufazturs, sa2le or usa of
Any tool, mechinery eguinmani, material oqr arocass

furnishad by the lLicensor a&and eeployad by thse Licanses
hEzreurnder ar from the parformance of any work hareurndszr-, 1f
nokified, in detail, oromefly 1n owriting 37 suolh Tisis or

z.oit {and given aut-ority to defenc the samal.

(it Tha LICEP;DF zhall ncock =22 liadiz for oa2ny
infringeaent in  any instarce whare ths particular tfool,
machinzgry, eguipment, matarisl Qr  processz which 1ig *khs
subjsct oFf the claim 2 suit was spzcit.ed 3y fthe Licensasz.
Im  much evenkt, hhe Licons=ze shall ingemnify the Licensor and

held it harmless in ke samz nanner and subjzct o ths same

aravisions &3 kthe Licengsr 13 requived +to defznd Lhs
Licarsee neraundar Liless the Licensor, having Saen

ted by the Licensse, dJdid not advise the Licenses

N
]
3
4]
L—
|T

agsinst suzh specification or the Licenser ough  mot
zengulted, Mad a3 reazonalle ozoortunity ko advisz Enas

ances on such spacification and failed Lo do =c.
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Infringemsnt @ Gotion te Eliminaitse

In *ha savent of any notizz or clairm 2af infringamant as
rafarred ko in Article .. {22 not3 (aars (ZuDral. o5 oan
tme aevent %that ihe Licensor shall 3zzoms skligatad o mals
sy paymnent to the Licensee pursuant to Articie ... {ze=

infringemnent oY at the Lizensar’™s Qwen 2xI2NS; (2
sracuring far the Licans=2e an eppropriate licanse or (D)

making such zhanges in the Licensad Flant, subjiect to sult,

i

= tha Licensor aghall d=am imrivable Lt avoid suah
infringenent, provided however, ithai such changes =hall not

impair the nperastion of the Licanced Flant,

MONITORING oF FROJECT IMPLEMENTATIOM WITH ERPZOIAL
REFERENCE TC GUARANTEE 7/ WARRANTY PRIVISIONTG ANMD

) 8Y

ENFORCEMENT BY THE SUFFLIER AND RETIFIZMT OF TETHNOLOGY

In this chaptar it will be exaringed srsisct monitoring
by concentrating of +the deliberations on the nypcthetical
casz of higﬁly complex, high technolegy process licenss
camplets with guarantees frem which results a large

construstizn projsct. This 1is fo-  th2 reason  that if a2




wotion of oroducts Fron such 3rocoasses

(Lthase exanpglify tha “processt
of a project sy a resigisnt of
valaping country i3  asbout tha sams 1’z

multinaticnal corporation lizcensee. It will

acuipmant sunpliers

zollecting

¢ records, th2 tari

3

3 2Ff shotcgraphs.,
ns a+t the contractar and his
w2ll as of the licenscr, wvisiting
order tg supedite and check on

doacumsnts from VYRFLOUS  SoUrces,

visually inspecting the apraiect, and

me2tings,

"diarv',

of these are important st all stages.

cens2 13 signesd, ths oroizct meovas in

the procsss Jdesign phass, sechanical design,

construction
constructicon,

start-us,

- a————— e ——
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~ixselif, he will help propare or will consult with the
3~  the asreparaition of the basic design oSovaring
o he constructed, He may reviaw and cosmEat on
Zhe dssign =as  the contrachor aroceeds. Soing into dstsllsd
2nginezering f{and note 4Lthat tha process dasign anf dstalilazd

anginsaring may be done 9y differ=snt firms), D2 will o2
available for coasultaticn and will assist 4nese contracior.
He will also arepare ci- will have prepared or wi
izensez arefare  an cperating manual. He also Likely will

provid2 a spezcified amount amd tvpe aof Lraining for the

anarating personnzl cf the licenses., Ancd, lzstly +the
licensor will grovide start—-up assictance. All of hhasz are
illustrated in 2 tyrical illugkretive Pragheonlogy
diszloaura” zecticn of a com3lay process licznza.

lhars w2 guotas

"ARTICLE 7. TECHMIZAL DISCLOSURE

T.01., LICENSOR kRereby agrees g make availabls tco

LICENSEE for iits gperationz hers2undsr all  transfaorable

technizal information respecting thz Licsnesed 2racess now

possessed by LICENSCR and Affiliates f LICENGDE prizr ic

vessenws 198..,.. LICEMEDR furthe~ sgiroes 2% LICCNGEZ ¢
raguaest (and at LICENSEEZ’ s gxpense’ tc frovids =g LICZERIEE,
for itz ope-rations hareundeazr-, trancferable technical

informatiorn respecting the Lizensag Frocess so pozsesssd OF
reresftar so  szoquired by LICENGSOR adacuate 1in score Lo

arasls LICENSEE 40 cznstruct or have ceonshructed Zzid Plant
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T, L ISENSDR rarzhy girants to LITENIGEES a2

Licensed ‘rocess  in Ssid Plant, and the fwrther right to
disclose =n a confidential basis such infsrmaticn to
LICENEEE s seiected 2ngineering cantracior and,/ar

construcstion contractor (which seizctions shall bhe sudiack

toc LICENSOR's approval in writing, and such agsroval shall

st e unreasonably withheld), for design and construction
af Saii Flant.
Z.53T. When and as reguested by LISINSEE, LITZEN3CR snall

Ssrovide one (i) or morz SroceEss angin2ars to work in fns

z2s of LICENSEE’s sa2lgcted erginesring contractor and

to asszist the sgelzacted cortractors i1n conforming Lhe
dztailed mechanical design of BDSaid Flant %fc the gsrocess

requirements thereof. Such process engineer sarvices ghall

ri

nat, withou the consent of LICEMSOR , excead two (D)
angin2ers at any ore time and shall be availshle for a total
of g to twenty-gight (28 working man—-days without
additional cost tec LICENSEE. If such services sr-e reasonably

regulred o a langer period *than eguivalznt to the

taeaty-zight (28} working marm-days, LICENSCR agress D maks




~aasgrable livimg @xnsz2nsas of  such  angines DY
CIDENSOR  subseguent to the =2xgiry of said (D2
warking man—days, alus a F32 9Ff  i.i.ewssasenas oollar:z

Ty veanst for @ash worsing can-day of such servicers orovided

apacity to instruct LICENEEE s car=arnz2l In the o

F Faid Flant. Engimeess provided for hese pur2os

-~ zucoad fiva {TY pRcin@srs AT ANy one -Lime suos

IR LI Tl = " wd =1 by 2R3 AT ANy 202 L1 TW =

me  zonszent of  LICENSGS, and shall b2 mads ava
LICEMBER far a  hohal of

raguirzd for a longszis oeriod than

workicrg man—days, then

for all necessary travel ang ressonakliz living sapan

.

suzh  esnginesers incurred by LICNESOR sudssgoant o

of said eighty (80) working man-days, plus a

0
()
-y
(5}

fe2

v

sessswvuns Dollars ($......) for each working nan-day of such

-
Li

[RH

servizzs providesd in excell of said eighiy (

MIOTEAVE,

ok

inrg
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.03, As thsa cantracteor’s designs, dreaingz 30
snesifications of Said Flant {(iscludimg ravisiang of Thossa
oiraeviocusly available) hecome availakla, they shazsll be
revizwes by LICENSDIR From th2 standosint of suitability of

zha contracter's design of the physical zlant i tha
Iicansed Frocess and any comnents o saguesits o suggestiosns

for change shall bke providad by LITEMSSR to LICEMILE. If

time inform LICENSEE of the effeck, if zany, aor failures to

make swch changas including the effsct upon LWICENGIR's
gularantses. If changes ara not reguested by LICENEIR,
LIZENMSOR shall be dzemed to have given final approval and
all :fy LICEMSOR’s approval shall noif e JLnressonably
witshald, LICESNOR ahall nct be obligatsd to resalsulazaz,

review, comment wupon, or anpirave me:éani:al featuic®s nsot
atfecting proc=ss operability (such as, among oihers, plaing
iayout and pipe sizing, wall +thicknszss of zolunns and
vessels, inkernals of heat xﬁhangers, thickness and cuality
gf  kharamal insulation, sfficiencizs of pumos arnd othar oower
converting units) but may provide comments thzrson that

-

arisz out of LICENSORs revies of thz contracio-’e diranirgs.

LICINGSOR shall use reascrable 2fforts to 2xpg=zdite revizw and

approval, so as not to delay the praogress of the wark'.
Note from the akbove example that which thzs Licansor iz
ts provide tao the recipient of fechnology in devalioging

courbiry.
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§ t£ha coatractor). Thz functicn ¢f bhotk pgreogess angiasers.
of cowese, is te make sur-2  thak  the detail aachanicsal
enginaesring fcllows the process design far, if it does, the

guarantess are more likaly to b2 met,

3y

hed
-4

3 above, the 28 day timz2 gpariod grobably is ©22 short

pobe
o~

unless, by chance, the ra2gular office of the licensor’s
process enginz2r is n2ar to the office of the contractor so
assignments zan b= in terms 2Ff say. two or thres days at a
tima instead F for entirzs wseks, If not, 28 days is cnly a
littie over S weeks of working time and thi
little to zomplste tha mechanicals.

Motz 2lso that the licemsor has agre=d in T.0% o
praovida sufficient of his own grocass enginszcs o inspeznt
the olant when constructiion has been zonglshza and o assiszi
in the sta~t-up as w2ll a5 instruct 2hse licensze’s
parsonnel,

The +facht that the lizenssr has for2saszn tha nec2ssiiy
o provide such enginzers should caus2 the davaicoping
country licansaz to provide a similar group of enginszrs {or
monitoring purposes.

In Z.303, the licansor has agrzed that as inhe

contractor’s designs, drawings and specifications become




ravigms the dJdrawings, ask guestions af thz Licensor, and
zcueshion ifha contractor when aaprapriste. I changas ars

sugtested, notz Yhat the licensor will inform the lizzanzee

a2ccurs  and to ask quastions concarning these2 makters as fnay

recipiant of  tzchnolagy in developirg counbtry a3 havs
availablie in tha event that sgsaome 2nfcrcement of  kRa
cuarantass bhesoomzs nEcessary, 13 8 deslign ang construction
diary. It shoulzd b2 the duty of a2t Ilaast one oFf uh2
lizansas’s =2nginears o ke such 2 'day oy Cay nrogress
diary., This can be suppiemenied DYy progrsss r2uao-hs issaad

tc thz license2e by th=2 cantractor.

The same scerson who k2eps ithe disry (or o s2saranas

nErson! also can take photographs, in acuipinsEnt

manufacturing firms, in shsa srachticn areaz, =and in fisld
zrackion arasas. 1t iz bketter ts taksz fco many photographs
ie

]

and €0 ke2ap  too many notes for the diary then toco fzw, o
the simplz reazon thRat it is naver possitie %o {forzcast
ahead what will be needed in crder- %o grove o a couwt or

ttrator that %the guarantees ware not met  {(and  Lh2
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A variation of a diary which some firms grefer Zan Se &

8
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latter idissusd once a week to top managemsan:t
rinted and copies are sent to all concs-nzd NItk the
oiz2ect  as construction pirogresses. In such a lettar, the

rjzet leader will summarize (saomewhat in a diary fashiaon?

prograss was made each day of th2 gast wesk., H= zslse
foracast what he hopes to s292 accomplished during tha

uncoming wa2ek, This usually will be sugplemented with
reetings. The alert licenses and his projsct tsam should be
reguired to report either once a month or once a guarter ts
top management. Using graphs, charts and a hlackboard, they
will explain tha progress Fet has been made and tha than

current  siatus of th2ir monitoring activitizs., I is net

(]

rEin

]

muaeh to raquast that if sues  rep:

[}

o

il a atoagrashs of

1]

utilized, =the papers a&and slides as w gt
hWlackboards bz kept 1in the grimary diary File for this
pursos2, Thney may some day Secome valuable zvicence.

In connection with the diary kept by the licenzzs (o
hic site enginear) it is advised to keep pairailelly =0 zalled
master file in which the full correspondenc2 will bz kegt,
ragistering both sigrificant and irsignificant occuranzes
cduring the project imglementation.

This master file should bagin with avidence and
documentation covering the periad whar .prcjact HAS
zontemclated throughout iks implemeniation and completion

includirg post complztion warranty period,
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Zuch file thus may —over the perieod wo te 10 vears & d
s :
iE i = By N T T e L e T I . T sc2 mo=nt o
. iz B¥ET MOe 1MpOrmTaNT UOAaT sUdn ii8 LB 253 DIITDLE

invelvad may move or =imply Zie.

Magtoar fila will howaever ~2m:ain and oroavias

Dotziled racords from all such mestings should always

g preparad and kezpt in ths mastsr fila.,
The same will analy +3 raczrding of  thz gesign

conferences w#hich purpose usually is tor

1. Follow - on a ragular 9Dasis -~ pgrogress of the

poroizct implementations;

W
']
i)
3
I

2. Collact svidence far entorcing timely dzlivaris
enfarcing of the guarantses;

In cgnnaction with project diary, oane 1s  stronghy

N

advised +o keeo so called design and constructior diary and

daily progress diarv.

All three diaries may Be kent ssparaialy, o jointly
wiith relevant subsections.
To illustrate the importance of Hesping of such

diaries, let us quote an wample whare thz supslizr -
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H

contiracted for a constructiocin of & major aotel  in ons
country - runs into substantial delays an account of dzloved
provision of cament and other construction materials tc ba
aravided by a lacal investor.

The s=supplier kept meticulous diary of ail swzh late
deliveries and when local investor went to court suing nim
for not meeting schedule far delivery, 2vidance2 containad in
such diary was sufficient %o win the cass,

ORGAMIZATION OF FROJECT FROGRESS MIONITORING

In order to organize Far project monitoring, the
recipient of technology will wanit first to considar in what
areas his garticular guarantess may not 22 m2t. For example,
if the rate of consumption of raw materizals in tha nraczss

is important and if it has been guararteed, the licensae

by}
o

will want to document both th2 raw materisl compositicn a

aof course, to meter the rate of cornsunption during the

ot
o i
- 7}
[} v

run. Records of these mattarz should be hept. If ore of
mast  imporiant guarantees ralates to totsl production, the
failura *+o meet this guarantes probably will he due to an
improgzer design or an inadvertant bottlz neck in Lthe procses
or equipment. This should be anticipsted and swfficisnt
dozsumen<ation collected to 3e atle to produce 2vidence as Lo
the defects at the bottle n2ck point, Likewisza, i1if =&

particular critical pieca of equipment in the plant must be

nade locally due to governmental conditions and the licansor

r

1i

X
L

.1 er g28

[111

is not familiar with the local purchazer, the

T N,



techrolisgy

1,

h=a

~
-t

+

slan

The

Y]

Rim

Undar

orovigsions

the guarant

L]
t

dut

o

yoe

[

r dad

W
N

DNE2N

s

in writing

tne more L

documantatic

raad

first step toward monitoring

Eu

manitor-  ths

=
-

guarantees i

in develooing countrv.

or an ad2quate monitoring of tha prol

team. ©On a major- praojech,

an experisncad
will be sevaral process and aschani

nohogranhers, and

u

srsl

licensing erscuti

to acgquaint tha2 iteoam

which are to he maritar=-Z

a2 provisions).

will be assigned 4o individoals.

s

az well, that

the duties and tha

mportant mopitoring J

n  and evidence az consttitu

g2t wup in  arderly
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documzntaticn gatherad. Fhotographs »ill be texan daily, as

construction praograssss and as Tquiprant is c2livered o ths
sius Thezse will resd fto be identiteigd 2orn ths sach and

to be adle btz racell later exactly witich Jdate garticular
avzEnts  fock oleac2, should bs explzinsd to 211 mSmbzsrs of LR

t@an. Th2 engineers in particular sheould 5e insoructs? ko
Lgen adequate records cf their activitiss during +tha

monitoring pariecd. £till phetograshs can B2 taken by all

o

parties ang the rasulis pocled. For siamzla, ghotographs can

he taken by expaditors at each of the equigma2nt vendors

tha loading of catalyst, Freguent wmotion pictures of zhe

manner in which the catzlyst is loadZed may o2 crucisl tg a

h
h V]
[}
m
vi
[y
ot
(x4
[
3
B
-
b,
|
v}

aiven pegﬂcrman:e quarantas at a late
araper motion picture a2quipment i1e availazla, 2 ssries of
still photo may do almnost as well.

One of +the most crucial factors in proizct moniteo-in
is %the ability to mesure and/ar thus to detact deficiarcies.
Conventianally, +the licanse agreement its=lf will provide in
detail for particular test procedur=ss. These should be
agreed to by technical representatives of bokh the licensor
and licensee so there is agreement that the nrocedures to be

used are tne bhest and most accurate. A countsr furction of
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-~ glectronicssinstrurants staff;

- araduct handling staff ;

.
i
i
]
| B
m
Hil
H]
ri
w
(4]
1]
1]
"}
it

[emetimss it i  advizaklas g inclio

product gevelgprant staff depending on the naturz of
praducts, the given plant is going to produce.

The training at licencor’s plants should - o ths

gutend oossible = be carried 2t idenzical installation - as

The same tsam sot up the recipient of the tachnolaogy to

monitor the projzct orogress will supervise and pariicicats

n cartifization and zemocletion proceduras.

i

- mechanical comeletion (electrical, 2lzztronic, 3&5
and water)s

- dry runs, wa; runs, process runs;

- ready +or operationg

~- start—ups

~- operation pericd and

- parformarce test runs.

Se2lacted persons by the licenzze - snginesrs wswally -
will carry ut inspection of the eguipment as it arrives o
tha site., They will check not only conformity with the

cont-actual specification but 3lza the statz in which thse




- IS e
sauilomEnt aimrivag 2 the siktg, FProtooels from Such
lmsoaeskian arg tsually signad by the contrastor or l.ogasar
33 khe limencsz avcg=t in cssa3 whan llicansae ourchazas
2.0 TOE -iTBNCEZ, SxZEZC 1N S2333 Wh2D lIlL3NsSDg JuWWornaz2F

and installad in nizces or larger units the ghass of =o

o this shasa represzantatives oF i
contrastor/licenzar and  the recipient of  fechnoiogy — or
autboirized by him zonsultani - will chaecl the sizcoc-iczl,
sleshronlc, gas and watsr comglevicns,

I¥ iz wusually agreac before hand the rnods of Dhatking

Each part of the completion procedurs is chesonzd ans
tested separatzaly, sometimes combined with dry runs Iwiihadk
t=a fezdstock). After each of the garts of the zomclzitios
grazzdire s3garate or arotocal i1s signed oy all parties

concerned.

-
1
H

[T
[}

ne protocal specifizs the chacking done anc iz
results and 1ndizates zhange that will nead to be don2 or

reaslaczments ordersd, After all cheocking ite effeoctad,




[ J—

of tezhralogy that tha guaarante=ss - at lsast process

guarantess - havs Zesn met, and thersiore h@ zan accept and

. -
taka over the 2lant,
The gerforaance Tsst runs ars zarried =zcoarding to

areaveraged in  th2 conbtrast  scheduls, Sy the fersonnsi of

the recipient and under supervisign of e ligenc

The per+armancea tests will check all oerformance
guarantee, liks consumption of utilitias and ~aw mstzrizl,
consumsotion of the gatalyst; guality of i&he praduct, plant

H

capacity, =tc.

Aftzr completion of 2ach of thsa tast runs, spzcial

lizencor usually wiill have the rizhi to rezeat sush
asfter rectifiction, at hkis cost.

Conditions &f carr-ying and rep=2ating tast runs zr2
usually s2ecified in the agreesmsnt, =25 well 2= minisum
parameters under which +the reciaizrt oF Lechinolosgy #i
issue the arovisional accegtance cariififcte and tslz-cvar

the nlant.

It should b2 st-essed that the precedurz nf mechanigal
compgletion, *ftrial rune, parformance cartifizats is tygical

far fturn~-kzy or sasi-turno-key agrezments. In case of susply

e ewe e Bt e
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SroceEsz o LLloIngs, enly  soma

=3
----- -

Mowaver, for @xample Swiss  tlas  establishes T ovoars
ovasrall  limit  for  hidden defacts, wiih one yEar fLime for

Such 2lements may evanktually be introduced to  ths
agrasments,
As mantioned 2arliier the mezhanical zomglation,

nance test runs, provizional and final azTentance

T
w
A
2 21
Q
[}
3

artificatszs, all are important sSarchmarks of the suoolier

Ti
!

carformancs, related diractly (o major payments undar {he
cantract,

.

Not fulfillment of thosz bhznchmarks may leaxi to 2iither

W

T

delay af payments, or thzir substantial reduciion

It i3 %herefore of utmost isportance 42 link paymanis
ts carfarnanc2 in any tzzhnciogy agresment.,
- - — = ———
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SIRFORMANCE

Tmgre i3 no  deubt that  khe wacraniy ang gussonita2s
srovisicns were fevelegec  and incorporstad in o varieny of
tachnoloagica agreemnsnts it thz expliczitns swrrsssE Lo
=1 b

fa) sucoeRsstul parfcrmance,

' %)Y provision of noc2ssar ~omadi oa
" e S bl Wit St ! e = 1 Y LR A~ S - 4

=) zstablish "pressure” on partiaz L sestusm o andsr

nen2ltizz scheculeg
Tk should Roway a2 22

sruvizians arg nst bha only

suzzassfdl perforsancs of a2 given contraci.
. n@asuras have been sufficiently covared in hthe pressnt Suigs

ically in Chepters III (Foraulstizn oF Thj2ciivag

-

and  speci
by Technology Racigpients and Supsliarl, I (Tritariz for
Eztablishing the Scooe a+ Guarantzes in

bGgrezments), v {(Rele of Suppliers angd Fazizsiaecks 2

arnd Warranties)

Implementation
Frovizionsg aind their Enforcemant by *“he Sualplizr- and

Fecipiaent of Technology).

m

Yot there are additinoral steps which may be conzicorg!




-~
-2

Sy  khe recipisnt of tschaology i order to aszwe the

Cr2 of the more ohvious sta2es t= be takan is the scarch
“or wperienced and proven supplier of tachroiogy who may
Nave 2ventually exparienca i1n son2 gaveloping country. By
+ha shgice of supplier, ons dramatically dincrz2ases iits
chanc2s for successful performance of the projsce

act yst  fully discusssd, stsp to be taken is the linkage o3¢

0

savmanis t2  ike actual delivery/pe-formancz of the suoplie-

o2f technology.

This aoasure is relatively simple and often uszc and

oravides the racipiant of tachneicgy it exntremely
ffastive tool 2f control ovar thz garformance of tha
sunilier. The hycothetical! caszs of guch linkege are

provided fcf illustrative purpcsas:

Cacse I Supoly of Technology = straight licencing
agrzament,

In this case the recipient 1is acaui~ing a process

licerce to improve the perfarmancs of ths technology so far

used {reduction oFf iIhe raw mat2rials consumpitions  ard
incraased axisting Sutout are main f2aturzs of Lhis

arms pravisz for a down nayment of

o

technology). Tha agraed
S00.000 % pilus royalty a A of net selling price of th=
+inal proguct.

The +traditional ~ consgzrvative approeash will call £z

tha following payment/seriormance schsdule:

“




€. start-uo and zroduction:
&, roavalty of 3N from the sales of tha prozuch;
T-2 linkages heitwe2n thsz payesnit and performance will

znabla tha recipiant of tachnology ko contrel the
sarfaormance of the supzlisr in the follogwing manner:
1,190,000 % down paymenit by tha remcipiepi;

2. supply of zomslete dozumentation by the supplisr;

. 10L200 $Spaymsnh by hhe recipiants
<, introcuctian oF tachnelcgizal achanges S Th2

i
T
11
B
(1]
n
[
¥
[
1]
o
s
¢ 33

T, 100.000 2 pavmeant By

5. perfermance tests by the sunpliar:

<

7. 130,030 % payment by the recipiznt (if t2sts are

8. operiond for discovery of hidden aftfzcis - rurning 54
rovalty paigd by the recipient;

9. 50,000 % paid hy the reczipignt at the end of hidden
datects period;

.piEr’tn

W

10, running 3% royalty paid oy the rec

3

Tris simplz case pravides very reslistic cdezcriprnion of

“he situation irn which the recip

ent af “he fechnalogy. -

(¥}




mechanrical completion of thne plant

o e - o bl % ,z;\\\
- ZEZ -
way of scheddlz2 of payments, cenirols guaiiiy and timing of
aa~farmanc?2 by the supplier.
It should be romembered that lirkegss &z &hovs zoabice
twn zlaments:
1. performanc2 of clearly syecifiac tasxs £y tha
supplier
2. fTinme of performance of the hasks by ths supalise
Caze II. Supply of the turn-key prant of the totsl
valu2 of 10.CO0GC,.Q00 $ .
This is a morz complay case vei, alsc herz the linxags
. patwaen peir-fornance oFf the supzlisrfcorntractor and  th2
gavments by the recipisnt 9% technologvy can be vsry slsar
esztaslishad. ;
The schedule may for exampie ook 25 fallcws: i
1. downpaymant upon signature of the contrachts D00, 200 é
$
2. provision of baszic enginearing 1’?
Z. payment of second instalment of 300.000 $ :
4., provision of spezification of aguijyment ‘
=z, ap=ring cf the revolving cradit linms by thz
recinient far procurament of the eguipmert up f2 F.000.000 3
4. provision of detailzf sngiresring
7. payment of third instalment of O,000 %
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suality, volums, consumztion, =to.:

2. whaht is %he additional cost I am ready [ Ing
grder- Lo achieve my osbjectives.

Once car2fyl analysis ™ and answer Lo abovs issue 13
found, only than the recipient say introcucz incsniive
carformance scheme intao contrack,

I+ for axampla, the avar-iding factor Wil
zompletion time, than for each day the plant is in cgparation
Reforz2 agresc deadlire, h2 wiil b2 ready to pay an zxhra
baonus to tha contractaor. Similar bonuszs may be built irnia
sgecific pervaormance guarantees.

TJuk of experience related to purchase of Lurn-hey
~ Lol

=f tr2 sc-called Y3roduct at hand® agraement.;The produst ot
hend agreement is the turn-ksy susply agreemant in which,
atter oravisional zlamt acceptance, th2 susplier asgrezs o
provicsa extended tezhnical assistance ang  training +for
management of the plantemy .

In other words, the reciniznt racaived adgditiaonal
inputs Ffrom the supplier, effectively groviding him with the
final products, manufactured by the zsontractad ziant.

It should be stressed, that =the praduct &t [and
agreement, although provides the r2ciniznt guacanizz as L9
the +inmal oproduction, vat in cartain casas it moy legad intae

UIN2CSS3ary and leng termz reliance {2t cosi) on 45z

technical and managerisl corvpertise and assistance of fhe

..
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-~ Constructieon All Risks cr Erection A1l Risks

- lLoss of Advanced Preofits Inzurancs  (or Machinsry

Consequential Lass Insuranc2:
-~ Machinery Breakdown Policy
- Marine Insurance or Zargo Inswranse Folicy |
- Irsurance Liability For Use gf Auvtomcbiles,
=t .
- Liability Irsurance +Ffor Payments Under Workmens

in this corpection cne should mention tha Zssug of
racavery of damages by way 2% liguidatzd Zamazss 23

dascribed in de2tail in the following Chagter IX,




cEHA&EPTEZ R ZIX
CORZECTIVE ACTION, REMEZIZE,
COMBEZLENT IAL LaS8E
LIARILITIEG AMD BURDEN 2F PRISGF
Thz pwrooss of thg csrrective zcticns and ranaediss of
variaus natur=z is the obligation oF Yh2 supglisr to rachify
the defaulis, wusually at his aowsr cost.

-~

The uwusual situation ir the cas2 of procsss gusr-anteeg,
will hBe +4the grovisien, which willi allow ths suepnlizer ko
repeat guarantas teshs uwsually for the sacong or aven thiecd

time, i1f %fhe pravious onss wara nct satisfactory, 1.a2., tre

. guarantesd ~asulis wears not net,
Khilz the consecutive tests failad. than usually nunbesr
gf fhne srovisons foarassen 1 the Contraat will come intc
force, either in the form of tLhe comgesnsation or in the fara

ALl those issuns will ne examired in

Burdas of Ffroot

-

3efgre exalaring the l=zgal morass kncen zs "burdan of
ni~aof” {with regard tc enforcing guarantes pircvisions in

the2 technology transfer agrzement), 1iit is impariant o




Ty -
PRy 2

s - - st mass e .
zravigsion whiciy oy sagreanant limits  total racavery Lo oan

I fact, one can s@e irn socne cases  of Juaranhe=a
azavary whail  tha maxigsum recovary in ng evant cIuls ence=d

aravizizn is differant, It normally is enforeed by mast

nakiocrne” courts only where th2 amount specifiesu for =hz
liguidated Jdamages represents a rzasonabls comsansation for
the actual damagz caus=d. And sven then it usweally must ba
shown  that acitual damages are difficult to calculate and,

an, the liquidated damages provisicon hazs Zaen

-+
[¥)
3
D
od
[
(1]
~§
in
i1
1]

becaus2 it is & penalty.

2y conkraszt, a grovision wnhich limite the liability of

arz not mat Zges not puralort to b2 realted ko what is
reasonable for actual damages. [t aersly is interds=d to
limit by contract the licenscr’=z liability. It necessarily
is written as a fixed mazimum becaus2 actual damages may be
substantially in excess of the maximum, For a2nample, 1€
guarante@es are nat met ang the plant iz inopzrative, actuasl
damag=s may be as much as the total cesi of the entirs olant

(if it cannct be repaired). A limitation in th2 agresment 48
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coashruacting  the pravisions foo narrowly. Th2 alzcrt Ligsasor
umows of this distincticn and will put addsd saraguéesis I

thke ilcensa QT SAMTNL, The racizn znt of  tachnslogys
—erticul 3 i gavelnaci~g —ountesy showls racooniza that khzs
—eriiculariyv 1IN SVveloIlng TDEANTTY SOl s Fa0agiiza o

akave is the rsason thel particular language has bean ussds

e now turn fo 3 consideration of which garty, The

ticsnesor ar the licensee, has  the buwrden of proct when a

dispute arises as to whether or not the guarantzes nave 22@9n

varizhla from the country, in

a zlaim is tne party witihh th

invastor w~0uld havae to produse mest of the avidancz in aroar

o ceonvince ths court o the arbiter of the validiity of its

1!
W
]
]

warranties have been met properly, but scm2 2f Lthe roysltiy
aaymants are keld sack by the license2 bzcause of ith=
“ispute, tfthen wihen thz licensor becoma2s the clasinti

$ilas k2 ciaim before the arpitration Zoard or court it i3
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which - kRg plant iz run in and  the orsw gains coerating
sxosriencsr owsvar,  dweiag this time span, the alant unoar
fpermal circumstances would alrsady oroducs SoodT.
I+ is gans-~al practice in cas: 27 Failure 2§ iha
= tiha
FEATS
agz’
“he
evsanditurez to allaviate the causes "dirsgeb damages™ and
thnse to  comsensate the sconomic affects of not mesting the
guarantzed pe-~formanca ‘consequantial damnazes’.
Direct Damnages
The F2lloming i3 tha reviaw 2Ff ftha 203t iopsroant
~easonz of occuwrance of direct damagas:
- faulty mapufasturing prozess;
- faulty a2nsineering;
- wropg  aszumpitian on which  Jrosess 18 ohos20 A0
angineering is basad;
- faulty raw materials, ssecificatisn and Juslity wizz;
= faulry
- faulty manipulation of plankt.
The immadiste main consequance of such fawltsz are:

- gelay in start-up of plant:

~ ingufficiznt guslity of oroduct;

[
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- Loo small cazacitys
- +0p large consumption of raw materials and shilities.

Wrat can B2 done to find reliaf ? Rzaedies wonlid -ed

- additional res2arch and develecoment:

¢
§

sctification of engineering and canstruction work;
- nodification o replacenant aof sguismanti

- chang2 in raw materials and utililes;
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named damages are ralativ
2nd need not to b2 discussed in d2tail: it is 2 simgle

addition of work and materizl cost.

It was definad as "censaguantial damagss® thes2 Jamagss
weichh are the efacts due to thz, failurz to =mBet The
guarantesd nerformance. Tresa dainagas are ganzrally

e

gubhiachive and thereforz mors diffizult to agsess.

In arder +o defire thz naturz of ths canseguential

v

damag=ss, oanz should list up the mos: isporiant rzascons to

acguire *hechnology and the main 2ff=2cts of Lhe rzlated short

[}
W
o |
"
]
~
ok

e marekt with new producis:
late eantry of the market gives *the competifiszr an
advantaga,

Low gquality may zaus2 nonaczantance of Lthe orodusi;

- replacze manufacturing proceses to remain comnetitiva

with existing progusi:
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late chengeovs- mesns loss of arof
sroguect, loass 2
- raduce dépendence on impar-tes
geals of national golicy may not b2 at
- craate new icohss
public poligy may be jecpardizac.
Somz2 of ths gquoted above damnages
woress intensinla way, some especizally

mational or public policy mattzr-e ara not.

Th= dirsct danagaes 372 COnoraEta
anumereted zarlisr-. Thay are tangibcls
much as on2 can da2tarmine such on
“anginesring hours”, modifization a

howsver,
cavelopment work nas to be carried out. Iy
% + L hRas g bz normally considerad

nonsthziegss, depending wpon the2 casz, som

aserzted with for exampla a lowsr prof
raadired modifications are madsz o tha

damages e&dditional consequentisl damagss

sgmetimn2s a2citin

itt, If rnew grocass
¥ markgt 18 tha
TaineEas
a~2 passiksia 2
ithoss relektea te
damanes 58 0 wera

zrztz facior 2%
rebuiliding 3%
nal  rasearch  and

af the slant can be
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= direzt Zamage zvaluaticn has to be made 3% $20n 4
e of the test runs is avident. Daretul bdudgeting
and gflanning halps R0 keep the damage within cortrelakbls
limit Fiannirg and budgeting <follow normally siailar

patterns %o those usad for plant construction; alithcocugh

Hawavar, the rezl damage can be computed anly st
the oparation when the successful “ast run has bea2n carried
e L A

Conseaquantial Damacas

In this subchapter are suggested scme methods ot

avaluation of +the consequentiel damagas arising out  of

iad caszs wher2 guarantess wer2 act m2t. Howevar, it

soeci

H

is neocessar *o amphaziza that the legal szituation will

\<

g2inst

D]

finally rulza which claims the licsnsse may ass&Ert
the licensor. Thesz cases are:

1. damages resulting Fron delay=zd comnissioning of
clant,
Z. damages resulting from not mzeting th2 rase place
capacity of the plant,

3. danages resuliting from not reeting Lhs warrantad
consumptions,

4, damages reasulting Ffrem not meeting tha sromizsd
guality specificationsg

The following describes in more detail and practical

manner liabpilities resulting from the above @ssentiai types
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Damages Sesulting from Lelavad Cammissioning of Flant

k=2 delay in commissioning & groducticn snit means ta
ite owner that ha will have to gostsone th2 agpearancss on
ke market of his producits. If the unit was planned ta bs on

stiream  just bafore a2 asin sales pericd Z2gins. as for

example can 2 the case in the fertilizzr industiry, such

setponenent would mean the loss of a2 yvear 3f sales bhzfora
the effzctive cales voalume can begin againg in okhar cases,
the delay may not show major consequances.This suggests that
in each case the economic facts resuiting $rom a dalay mu=t
32 analysed hefore the contract is signed and a prooar

1ly  wssful Lo s 2

3]

ranedy zlause drafted. It i gsner

[

[}

dafined amzunt as liguidated damage which is dus for svsry
day o+ delay.

The loss of profit resulting From late start-up iz
relatively e=2sy to galculates I+ the vasrly capacity of ne
plent i3 a wnits in n days, the daily loss amounits to  asn

units. In general, g varies betwszen 30 and 3370 daye, (Zoce

units per howr). IFf the profit generated by ane manufschturad

unit is B.s, the deaily loss wouls bz g S . “omzver,
causzd by the impact of the delayed start-up on fixed and

varizhle costs, &the invagtiment has been made; inter2zts or

tne soent capital are runping; the piant has Lo b2
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stacked and intarests o2n the2se axpenditures have to be
addad.

it is suggested te calculeta this loss, to ad up th2
invastmant, the i-tarests resulting from asxpenditur2s and

]

the wages and other overheads. Tc calculate the intsrast o

spent amount, the formula is well kncwngy
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The quzstion is whether cone shouwld cohdgss the bank

rates for loans or the calculated ratz of rzhurs 97 the

)]

praoject. Each of thes2 rates can bz justifisd, Zhe cihoice

will very much depend on the sczcific case. 7The mast
justified and simplest way is to chcose the calculated reta

af rmetuwrn of the project,

First of alil it givzs an chizetive valuz of the trus
Hd

n

loss incurrzd by the licerse=2. Since all fackor:z of tha
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ot 00, eto.

and “<he less guring the whols time of th2 delay =ill
hes

= ba D

’...-.r bt- &.

y = total time of delay

D = number of days whizh have oazssd betwea2n the
planned and the 2Fffective start-uz

1 = daily loss .
In combining foraulias I arnd III, ws =hall obtain:

iv. Ly = v) D

oY »
260

The questien is now whether an incrament 2n this ancunt
can be justifizd. It will b2 a matter of tre courts to
decid=, judging on the merits 3¢ the case. A justificstion
zan b2 drawn from the occurencez =f sales cyclsas 2 menticned
earlier, In tke case where the conitractuel stari-up of thsz
plant risses the contractual stert-up, the plant micgesz ths
sales cycle and thsz relesvant lcss can be cliaimed. In such a
case, D in formula IV may be the number of days of thz cycle

to be considered,

Another juztification may be Lhat supply conitrachts may
/ ;
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the markst may nave chnanges from tip2 o time. Az w2 said
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sarliar, in most of the casss, only the sff2ctive Zamsgs oan
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o2 evaluate Lhe readucticon of oSrefit o resuiiting from

mey be necessary Lo update the relevant deta and Figu
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If pp iz the unit oarofit realized st name plats
capacity  and 54 iz the wunit srofit realized with bthe

reducad per annum cazacity, the unit orofit Zifferanitial
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p owill e 3
ad = o - =7}
the general formualz €2 estasiish the un:it Sr=fit = is

P = - _E

and p, the 2quations read respechivelys




fram IV, w= chtain:

suhshracting T2
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==tting -é—s Sa_ as szt by th=z marxet and =
Do ng Do

=3 angd wuRiiitie« par unit

the sun of invesimank,

- tha proguctl

ntzr-2st, labour whizh ¢o noT whatevs:
T3y 32, O C2oOmes:

nite grodu
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-
thz araizct w2 therofore o2y wish o calzulsts bhne ZrEsane
= - - Ay
valus of the annual igsses | PUIM_ AP Y.

i = disgounting rakss

m = duratior of project in years

TRz losz 2F e@ach wnit  of  gasafity ‘=) i
tharefora:

2 of understandiing, we Rava Surlosely

“or the &z

and variazles cos

[}

2pt of fined

1
[}

simplified the can
Trhe reader may, if a more precise
manted, usze formula ¥ and proceed ~4ikth the zslculsticrn steos

mulas YI and IX.

loading to formuelas
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the total ra2duction o+

reduction

aderisd of the projecth.
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as o tma evaluation of th2 variabla costs ard sepscially
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sonsumctions of one kind mavy he compensated with zonswumation
honus2s. In such a cas2, it is nec2ssary to determins the

consumption factars Jor each individual  componant, md

w
D
7




e tit ] Y] 32 RS ]
1 > 4 o Q r
o ) u£n e L [t i
L i i g Y at
f [1{} % et 1. | " i
m " kA Ll ;] ot (LR
41 | — 2 s 0 3
' ) e e 4 o 0
v < PO el om o G,
H A 4t [ 4 [ KU - N
y 2 1 et - KR -t o ad
[ [ L
L L . L K nm (X} L.
[ ad 1 b red ! i
L. 4 Ct et ft 0 4 [ &3
|A] . [ VY . [ et 4
. 32 L Al 4] o Y o
] * it Ly " m L
ﬁ. b = - Q A | e
€ s 1T 4 m 0. [ xr
-t i & &) " i 4t
) . " [ i 0N L
- ot i . L ‘et (% >
L = 3 (1] W“ W [
RY) L. I 0] ) L
w. L d ..T ' L - _
G e I B ¥
ci=t i . o
§ it m fu ] Y% w
U £ 1] 1. 3 [y ] 'S
(5 3 “—d S — (i) purs Qe et
7] t it L,
] o * jd} = - 3 v
oo 3 S C R « B gl e T ou o
' J . 4 .+ ™ML ) S o -
C v fu i e~ 1 i k. L. ;
o Soom d ' L, = ' -
T >~ ' L] 3 [
' d "o _ c a [0 B UON
i .V E ru '«.. re. b.. L w!
6 £ fn 2] s r "W
kK] o+ m m 3 d K M [
< Iy o T C 4 5 Q 10 i =
[ £ o > %] i i 0 e + -t
" " TR & A < 4 c N
i n ’ % N i W o o
& a L o £ W woon of o e
it ] . c o wl e b
u pu] n L
pa o
P 4
(a3




"~ -

";S.:

rights, The answer is dafinitely azy and Bhis 737 an Qavious

razsam: at  tne time of the aaizcution of the contract 17 L3

virtually impoesible faor  tR= licansar to know whathasr part
. . . - ) R

o ail of Lthe technology e lizznsss i3z nst subject of a

nss. Thers ar2 no possibilitize for tha licensze o limit
th2 entorpransuarial risk he iz going inta. Toiz sihustion i3
FowevEr not ko Be considared a2z wunfair te ths lizensas,
simca 2 com3any which urdartakss its own rzg2arch i oalsc

' ' carrying thke burden of sugk rish.  FHowaver, i

corsidzred rormnal prachice that i+ a licenser mnows patents

of isfringsment of %Lhird gparty’sz patent cusz  to fauliy,

vnsufficiant or wmalignant r2tention of inforaation, tha
zvaluation of damages vl fcllow aknes patterns,

senarate2ly or in addition to those developaed undzr subparss

1 to &,

. Thre mair points for considarahizan in such cas@s would
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in a case, claim
all tha orofit draen

retained +tha right t

0

-
[
7}

T & court award against tha

it he is not diligent in sesk

infrirger o i¥  he does not negotiakte with the infringing

party a gettlement satisfactory +to the licensa22., Danagss
wndar  this - title hav2 Lo be consideced nobt only undszr Ths
aspect  of marbst logt to the unlawfiul comasticion L.t alsc
W Tat-- g el ASDTSCL el jost oraztics Zus to iczz ot
evoiusiwivy,

It we fhave the ca2s2 oFf a nar-e2rcludgive license, tha
licensz2 will heve +te grove thst -2 nas sustained s damaga
through Ethe action of <he infrirgs- in the first placa. Tha

suzstian remsins oper whether the licensees may slso ciaim o

be +fre=sd Ffr~om furiher paymsnt of fess i+ the licensor fails
to  arosscukbe Lha infringer without cood ancd valiuadle reEascons
o dustify his lack of action. n suci a3 zase, a nost

favoured licensee clause 1in  the cantiract would Se helofol
for the licensee, since theoretically the infiringer who 1S

not prosecured could bz considerec az a “"Lclerstad" withouk

payment licensa2e.
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Thz  rather  time consuming msthed e caiculats tha
crejudice caused by non-fulfillmznit of anc
start-up delays have conduchisd to ths  ceonsidesration of
aenalty paymant A% compansatian from the  supplier =
zarviges (tzehnelsgy, anginssr-ing sto, ! - the Duwoe
{licang22). Such panalty pavmenhs Le  howavae, B2 0 2
~2asenatlae relaticnshin to the zffective

In cantractual languag=, =uck 2avmenis ars callesd

Louidated damage paymernhtst. Alsc here, ane shall trest in

2 gdifferent way the delay of groduztion start-us and 2xHC8Es

~onsumations of raw mat2rials and wtilifties or ihe
insusficient capacity of %the plant. The rulie would Bz 4o
zzttles im  the contract kthe amcunt which the supplizr wouls
1svae ko pay  to the sSuver either for eaih day of start-up

To calculatz the liguidated damage 22ym2anis we AN LE2
the calculation mzthods used wnder paragriphs 2.2.1. -
Z2.2.8., and extrapoliate +thesn inte aer dizn or unit ratss.
Such liguidsted damagse paymente shall zs s rula oot inciude
the direct damages as defirmed e2arlier {the coszt of slant

D]

fénctively wused if therz i3 a crhancssz 9 overcoms tife

pecurring difficulties within a rezazoradle p2riad of fime,

[

Far this purpose the contracts, zzoecially hosz: of the

enginuearing firms, contain liguidated danags sirovisions far

‘:‘
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Non—-Falfillment of Warrantiasz Dus ta Licgrnsse

*,

S far it was always aszumad that o

-
.

¢ the licensor or

ingineering ozmoany carry tir2 whole owrdsn

the zentrachsd

]

of liabilities. This dozs nct, howeves, corrsspond to ths

noramal situation,.

- continuous susoly of specified vaw materizls,
auxiliary chemicals and utilitiess during perfgrmance tast.

- provision for adeguate cperating craw:

I+ part or all of suth services as  2nginsEaring.

.« . L] . . .
Zrection and commissicning are to bs rendere
himselt, he must keep in mind that he will ke i1iab
cantribution,

Failure by licensee to carry out his chaoarz2s  «ith

]
2y

diligence may result in rslieving partly or tokzlly *tkhe

i

:"l

tiapility of licansor or the comnmitzed onginesring comnanv.,

Mom=Fulfillment of Warrantizs Dusz 40

Faorce majeura means that i+ *the zarty subizzi to

orovide a performance can not fulfill its obligatiorz dus ko

[}

vents which are bevond its control, it is relisved from itz

obligations for the duration such events parsist,

wu

Cramples oFf such 2vents arega/

- acts of authorities and governnants;
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mats=rials and auriliary chemicals and wutilifies arg asds
availahlas by licenses in gualiity as sp2citied ir 2xnusih and
guantity continuousiy, and all thes gperaiing instr-uciions
razuired Ly licensor are fulfilled and licansee’s zlant has

in » bhours oparation ser  y2ar of the guarntiiy Jroducad
durirg tha2 test run,

<7 ERe caonsumntigr of raa  matgr-ials,  auniliary
cheamicals and i+ possible of wtilities par unit orodused,

Alzs tha parformance test clsusz iz similar in c2z2 of
direct or cascade tyaz contracts ne2eding, howzver, an

5 self avidert.

(¥R

acantation fo each specific situation wkich
The follawirg clause is a simplified model clauss which may

2 zomgleted according to the oa-ties’® raguiraerent,

o

0}

la In order %o determine wiekher the warranty zzt {orth

——— z _




—

KR

Peid

-

4.0

)

il
-

g

1~
0
e
.

i

t
L
i

.

4]

et

g

I
L

ai
&

L
T

i
+.1

t.

L]
e
iu
e
i
K

X
O

Ty

AN

it
gt

44
[ ]

u
o}

aerfarm

KR

tTAaes

=4

due-

personnel

[
o
et
Lt
L

-
-

he comp!

te
.

=il

I

U N

nest




i)

[1ad

[17]
!

> T - P 2 - o
ceficienciss qu2 to iicenssa, the znal

Ths Paonaliy Slaus:a
The penalty clause may be ditferant azzording to &hsz
aenalization.

of the garforgancz test Fue to liznsor’s rasponsitility
wauld hkBer: "I+ the gserformance tzst razasanaidly demgnstretss

thet +thz warranity has ot b2en »st dus g dsticiesnciss Zus
~

tc licensor, and licanses2 has 21 lowed all the
recommendations of licensor, lizsnzor’®s =2nginesrs have
assisted in the start-up of liceanzaes’s olant ano

licensee to licensor as liguidated Zeamages for the lossss
sushained by lizens22 by reeson of seliange upon suzh
warrankty®,

~ I+ we face Ffailure to meet a given Larget date far

ccmpletion ofF the plart, a2 typical clausz could ce:

]
3

"Contrastor warrants that 2lapt s=rnail be zomplated
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a licensaa feg by MUY,

This clause i3 well Lnown and need not ke spscifically

racitad herz. Such clause, houwever, 1s of 2aramcunt
importance and rever should 5S5e amiteiad in a3 liconse
¥
contract. e
!
Faw other situatiors should he consideregd 1 the
Caresant  cmajtz-, It might hapsen that. 3ll consscutivz fa2sits
fallzsd 3nd oSriginal  supnlier mxkausted  all his Technizal
agossibhilitias fo rectify defechts, ya2t tha glant is not wp T2
desired standard.
in such cases, 1t might Be poss3ibla that puttting The

to ancther supslier, wihe howaver nas %o orovids
Juararte2s az o desired and sxpectead results,
The szsttlzmert of damages witn th original sussliszr

will be carriad paralelly, yer his zeoparation usually will

i}

be scught, in arder tg make the glant oparational zoonsszt.

0

One af the ways that are used By technology reciziznits
28 a3 "cefancse" mzasure against non—fulfillment of guarantess

are sc called "performancs bonds"” and  various  DaE0
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ig gortraciing the plant {or technalogy! on tha scale higgsr
than =xisting ons
Scaling wp of the

prove very difficult botihh on account o¥ teachnoiogy, oudb evan

more so on account of costs.

Tram the geint of wvisw 3F  the inwvastor, The most
ipoortant issue is that the olant is working and po anount
- ——— winiis

3+ snalties will egual the losszas wihich ococur 40 Cas2 the
\-[

zlant/lechnoleogy is not working.

I+ is therzfore advisadi

n

!
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3
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mw
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camages occur -~ t3 strengthen cocparstion among parties of
thz contract Lo get glant working.
Thge investor nay i1navest
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fFiculties, as such. =2

ontract

pravisions - or under separ-ate arrangeamart with the supzlisr
- +3 call in ohther e2nginesr-ing conoany Lo Sod9r to 2olv

technical problems immediatsly.
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Maturally, wsually such eutra costs ar2 coversd By

ariginal susplier,
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rulzs,  Ir gan=2r-al  arpltral Zecisicns Tannol 2 andarcsd if
thay org contrary o khe gublic ordsr and the law of tha
caunkey of khha concarnad pariy. -

sr-sitration has hecome an iagcrianit  fosl  of fhe
internatioanal  an national bhusiness woarld Dec=uze Lt ois
zonsidsred to be  ths “friendly” way to sstils In
fagh, not only are there institutions whd carvy artioraiion

ational Chamnbzr of Commseos

nE man

1]
<

in Paris, the Amarican Arhifraticon Asscciaticon

othars; &alsa irtarnstional convantions on arbitration have

dad hahtwe2n numarous statss eithnsr bilatarally or

[

ruliilateraliv, the aobject of thesz conveEnticnes nsging the
grfoarcament of  tha arbitraticn awmards. Th2 sozh icporian

o
Te
~
[B]
n
P
5
i}

1. Ehe Frotocol of Gzneva of

concerning arSitration agraaments and

- Lo ~ —te N fragiug o ot - Yok 4
2. thae B2neva Converniion of  Esptasmoer s, LYLY.

corzernirg thaz achnowledgement anc  @aforcEnsnt of

arvitiral awmards,

Z. the Nea York Cenveotion of Junz 13783, 20 Lhea

acknawledgement and enforcamert of forsign arbicrsl awarcs,
4, tira Eurcpear Convention of O2neva of

arn intarnational commercial arbitration:
wher2by *+he two last on=2s today are playving th2 mast

9%/

important part s .
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T=e LICENSING ENECLUTIVES S3CTIETY N, recoonmands
tha ralas knodw a3 the

1i. Lice2nsing Agrasrent 2rbifraiion Rulas (May Iy 1978

wihich are sSpscificsliy grisnted  ifgwards  LEChnRElODy
licensing.

Thare are also spesislized arzitraticn roiss ror

12, the Convention oan the Settlessnt 2 Disgutes
betazen States and nationels cof cther- States suomitisd by

the Executive Directors of tne Internaticonzal Bank of

W
K]

onstiruction and Develapment {March 18, 1943).

AT decisian as to wh2ther Zhcasze  arbitratisn o

ma monhrazi

~omsizy 25z TEC full
ituzstion undar whicoh thz cantirack
with thair advantages and
rules of  arsit-aticn thair
~2re 4@ AuLmSrsLs nghiltutions

consuited  as
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1=
it

=t lzast anz  bedy whizh can, Dasad or its  mambers’

D]

ithe~ with z2dvice or at lazast

sxperisnc2 hzolp the parties

with reference to qualified local or foreigr specialists o

make proper decisions and draft aroogr arbitration clausas.
The most anzerisncad Socias ara cartainly ths

internatioral Chambser of Cormorce in Faris, tha fAmerican
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Tazvy Za2fing who ic the2 "good guy® and cunisn the "bad guvy

anathes  draw back of tne izt cowts is that the jiudgss ara

gaEnerally impased irrespective of Lheir sSpecific axgerience
ard have to he assisted Ly Hord2as 37 gozcizlists which

Casosits to this: in ar3itration, as the word ihsacs

savs, thaere shovld not = such a thing as “kad guy® or

guy" but fTwo parti=s in difficulty hrying honestly Yo save
az muicn of  the China as can 22 sgaved: all if possible. Tha

to act a5 Maimable compositzurs® angd aluo ko hRaelp the
sarties to ne2gotiate = soluticn to thair proslams. At this

psoint, tha attention shouid b2 drawn L0 a2 s2ricus problem

whigch may arise if the partizs arz implyirng 4hat ths

anly a judge? however, a trucskted Juag=.

Another advantége gf the arbitration Lrisunel is in
gereral its asbility *to reach a decisiar in lsss time £han
state zourts n22d duz to the ad hec constitubion of tha
arbitration tribunal Lthe case has not to wait umtil bzing
callwed up.,

nger thase conditionsg, 1T zgems that sr2it-atian is

important answer L9 sclve warranty zasss, where scsed is one
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. e, 3 PN M H - - - - - - ok -
T. Tha lIaw wilil b osen acce-ding o & country chars

1]
n

Th2 aventuall arbitratiasn award will be eator—ozd.

By orevision of the above opticons, on2 can rslatively
2asily find a solalion whizh will suit both zs-%2i23 to tha
agre:—rra«':‘:ge, :

It sheoull howaver bte mentionad, that anglicabla lax may

lay erominent rcle in czese of Ghe gnfarcement of court
decisicn.
Finally, one should also mention that the body of Law

relatad to technology transfer Lransactions kas be2n much

1]

devaioped in some countries and l=ss in others; therefora

o

e choice of applicable law should tak2 such comsidsratiaons
algoc into account, .
le= it was mentionad =arliar in this chapier the zost of

Available experience shows “hat in some instancas ioha
zourt groczdure nay be actuzlly less expencsiwve that thosa of
the arbitration; however, usually trey are conguning auohk
mare tins,

Time and cost considerations therefora, ehoule o taizan
intas account prior to taking =2 Jdecision as to attamct at

cgolving th2 dispute.
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/2/ proceed with

nrr3jach

1, Pravide basic 7. Narrcwing cown of
inforamation galzohicn of tech-
including casts nalagy
and =2conomics - firszt foroualztion

of scope of guaran-
t=2zs
- - 2., Feasibility study
- - ?. Evaluatzangv

2., Participation 1. Particigaticn 0. Invitatiorn fo fendar

in =idding in 2igding o contact potential
- nrovision of : supplisr
spacifications - formulation of
- evalusation of basic guarantees
the recipiznt ~ formulaticn cf

e

merTs

T. Supnly of bid 2. Supply of bid - faraglation of
ar zffar or affar requiremsants o

]

ase iocal r
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MICROCOPY RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS
STANDARD REFERENCE MATERIAL 1010a
(ANSI and ISO TEST CHART No 2)
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SO TE
- - il. Zvaluation of bids
- avalypatian of
technoliogy
- svaluation of
sc3INOMics
- =aviluazien of
scope of TR
providad
- 2valuatiaon of
szape of offared
guararteas
. £1y asbhendon gproizct
(2 prepars naw
tandar
(3} procoeed
t, Frovision ov add Z. Provision 2f 1Z2.Coa%ract selacizd
itignal irnfarmation  additional
; information
raament
5. Enter into secracy 4.Frepare draft 13, Enter into sacrecy
agraament agrasmaent agreewant‘q”
- presare draf ~ ernter irtos sec-—
agrazment recy agreamnent
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He FPrelimary round 3. Preliminary 14. Prziiminary round
or na2gotiations round of of nsgotiations
negotiations 15.8=21=2ctian cf the
sugpliar
- - - seiactisn 2F thz
antractoer/eEngi-
nEa=xkring comoany
7. Negotiations &. Negotiations i4. Megotrtiations
cechnology
-~ pitic2
~ fin=zrmsing
. -~ local supopiises
- quarantss
8. Eigneturs 7. Signature desig- 17. Bignatures =f tha
Jesignate nate agrz2rent designata
- arciect manager - oroject managar = project marager
7. Frovide design 3.02sign 4he nlant 13,.Fravision of design
manual ar basic bDasis to supplioar/
gngiteering contractor

=

13.Frovisicon of spacifi-?, Provisicn cf [9.D0esizrate residant
zations of equipment specifications enginesr
- training of irecipient of equizment
staff - zivil engines-

ming works

~ pracuremant {(in
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viZional acCen

17. Rarctifications 14, Rz=tifizgtions Z7.9iddzn defects
- - 8. Tirmal acceeszan
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EI- T
T.2. Tieird Party Zlaime {(s2=2 alzsc T.1l.:
.3, Patent Claims for HEnow—How
J.4, Maintanance in Force
T.S5. Dzfense of Patent (sse alsa I.!. and 3T.Z.)
Z:4&, Non-Contastation
3.7. Further Licenses and Agreamenis
J3.8. Modifications
I.%. Pavments (see 5., i2.3., 13.&., 14.. 1&.1., 12.1.,
19.243
2, Tachnology - Commercial Charazteristics
4.1, Rarranty of Fitnesz; Purpose o+ the Agreement
4.2. Marchanticilizty
4,.Z, Begt DObtainable Tazhnolsgy
4,5, Jutdated Tachnolagy {(s=s 5.73.0
5. Paymants

S.1. Absolute Lavsl of Faymen*s
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Sommerce Intarnational 3IB7 (1979), which contailns a bibliogranhy. n
ligt eof Wast European Sowrt Decisiors arnd arbiteal awards of the ’
ICC as well as soa2 model forms for differanit tyass of contract .

T. This is the te~m used Ay GATT, dgrzasmerni on Sublic Purchases of
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i2 Aoril 1977, s=ze fArt. V Sections 2 b

&, See®, 2.9.s France, Code Civil, Sect.1523 whiczh reads ) _a
garantie que le vendaur doit a 1’ acquerszwur, & deun objects: le
premier 2st ia possession paisible da2 la chesa vandue: le sacond, ;
125 defauts caches de cetie chase ou les vices redhibitcires”..

7. See, ©.C.s U.5.A., Uniform Caommarcial Cocde, Section 2-3135, par’a..

1 ¢a) which reads: Any affirmation of fact or sromise made by the

————— e e

sallier to the buyer which rela%tes to tha2 gocds =2ng bkecomes part of

hz basis =f the bargain czrzate

ifi

An ax2ress warranty thait the goods
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mall cenform t0 the affirmation or promise".
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has a more restricted meaning in English Iaw wha2re it only covers
promises which are collateral s thz ouoress obliect of the

zontract, see UNCTAD, Guarantees and Responsisilities of Source and

-
il

I}

Racipient Enterprises, TD/AC.1/14, para 1T hereinafier clited as "'
"Guarantzeg and Responsibilities”.

7. See, @.g., Mexico, Codigo Civil, Art, 22533 Chile, Ceodgao Civil,
f-t, 1837, 1839 and 1924.

1., See, e.9.., Fed. Rep. of Bermany, Civil Cod=z, Sections 4%9 £f.

11, See, 2.3., Garman Democratic Rapublic, Intermationsl Commercial
Contracts Act, secticrs 230 ff, 278 £+.

', See also foctnote 277 below,
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17. S2e, @.g5., Brazil, Mormative Act 15, Sect. $.5.1. f, 5.
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and &£.3.1. ¥ ‘ne claim ot industrial arapariy Sigo

imarovements)s; SDR, Intzraational Commexial Conwracis Act. Sact. ¥
ang 37 {(guality suranizes

14, Sa=, 2.7.. Yugoslavia, —aw 0 Lang-Ters So-2g2racion, Arit. 2
{cuarantess anscamrdigtensss ang suiktaniiiity oF the technolagy:
Srovisian of raw materials, Iquiosmenc and gparg 0arts AchisvanaEn.
af cartzin resulbts: effezts pn health and anvironment; comgpens2tion

12, Bez, 2.5.s oTher sortions of ths law ©F YUSCoEisavizd.

{4, S22, @.g.y Brazil, Normative St 12, Sections 2.3.1., 4.3.1.;
T.T.h., &.,T.1, ispecification and zompletensss of the ftechnalogy
rranefarred: figld of ackivity oFf fschnicians whd srovice Training;

P

idertrficatiaon af the area ho which the techraiagy a2ppliss;

af infarmation; technical assistanca:; gwnarshis =f iagrovensnts;
2ffective use of patents, attainment of spscific ournos2s).,

17. Zea dArgentina, Law No. Zi.417, Art.5. The 1s:a has baa2n
abrogated recently.

13. Se2, £.9., Zamtia, Indusirial Davelopment Azk, 1977, Sagiioa i

which stipulatas that transfer of tecnnology =sgrzsaents "shail

|0.

aravide that" (orovisions on reyalty ratzz; payso2nt obhlligacians and

ht of use afier Ltzrmination of comtracht; techrical assistance;

u‘t

supply of spare parts and raw materials; most-favaured-licsnsee
claus2)j

India, Guidelines for Industries, 197&6—1777, Chaplzr vidi.?. use
formulation such as “"thersa should be" f(fee suplicenzing; trairing

of Indians; other measurss of absorbing, acasting apd devsloning
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2 imoorted kechnoluogy: duration af zaymanizi.
L » - - 2n = oe @ i S ¥ A - =
32e, 2.3.s Sragyil, Noreative Azt 1T, Sex. .20 S.0Zes 3.

A Zjscussad in seciicr ! abovay S22 aiso foptnotes T oand

s 2:=3.s OQRBOLIME, Madal form oF & palanl conract, 8L

inas f3r Contraczting, Annexes XVII arnd XIX,.

Sea, 2.Q., Magnin, Know-How 2t Progrigie Industriszlie, 19°

as. cit. p. 75 £, especially foctnotes 143, 133, iS4, 137

especially fostnote 137, Cihar guarantie
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mentionzd relate ts improvements, rigzhis of third sa-

tachrology and guastions of disclosuras.

as of 10 April 198:1. TL/CCDE TCT/Z3, p.1s f+ (Thazter 3}
{hareinattar cited as Draft Code of Conducht).

28, Section 3,Z. (2, op. cit., p.ib.

o

9. Beetion 2.2, 12}, 290. cit., pP. ¢
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27. UNCTAD, Diraft Intarnational coce of Conduct on ths Transfar
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difficuit ko comply with certain devalooment oblectives

egotiating tha acguisitioan of tachnalagy o2n tha anterpiriss
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Tmis is particularly evident, wizn public enterpriza:

spz2=ial provisions for public znterprises; jthe grant of soszizl
subsidies or privileges, =tc., For scme a2oroQach

For some additionzl considarations of the {funchtien of cuoiic

4z, For extensive,trzatment of this :ssus s2e for Svannls gamar oy
Richard A. Eastiman "Allecation of Fisk in the Consztruchticn
Contract” prapared for UMIDC/ESCAP Symposium on Sonirvacis For itns

]

Construckion of Dil arnd Gas Fipelines 302.02.<-2,09,193%, IHT/8YM
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"Manual for thes Tragaraiticon of

Fzasinility Studizs", by UNIDZ - ID/2¢4 Sz2iss . 72 11

45, UNICO, ID/233.

435, For detailed description see UNIDO I0/206 pp. 1S6-137.
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44, On the issuz of apprapriateness of technclogy ses Uiv
Monograpihs cn Popropriaie Industrial Tachnology
47, This chapter is partially besed on "Guarantees and Warrantlszs

in Tramsfar
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enterprices in tha2 bargaining procsss) for guarantass sge Lh. YI. ..
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wiritizn 10to licensa2s, sz2e kukow:ch, Ixplied Warraniies in ~fatent,
Knaw-How and Technicsl fAssistiznces Lizensing Agrsemants, 36 Qal. L.
Rav, 1£8 91963¢. In Franzin Law, on tha achar hand, s 3 tendanay to
rule uncer Art. 14481 Code Civil that tha ssller ot techaics
complizated goods which are not familiar o Lhz ouvar. nas an
cbligatiorn toc give advice and tachnical assiststnce To thz buyar and

that zhe sam=2 obligaiion may anpliy L2 certein technelagy

transacticons; sze Schagirs, Les Contractsinternziicnaux de
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67, De=s 2a.g. YUNIDD, Guidelines for Evaluation , §:31; WIPL,

ng Guide, para. 127. .
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43, Sse OREALIME, Model Form of License Agrsemert for the

Manufactir2 of an Unpatented Produci, Brusssels 19538, Clisusa2
&27. Bes Aselmann, Specificatian znd Renurzration or Foreign
Fnaw-How, Les Nouvelles, Snoacial Issusz, cune 1572, rzaorinted i

Finmegan {(3cldscheidsr JE4.), Law =nd Business of Liz2nsing,. 2.300

.
+.
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7%, Internaticrnal Chamber of Commsrz2 , Le fransfert de ktazhnoliogiz
gaur 12 developpment. Daclaration 2fF tne ICI at the UN Confarence

on Szienze and Technology for Devaiagpment , Yiazana, ZU-30 Augus: .
1979, p. Z7 f.

7.. Ss2 Aseimann, ocp.zit., D« ZC1 As2lmann proposas the forlowing
formuiation which indeed is far more praciser "In2 compighe s2t o
up--to~dete, correct and legibly reproducitle manufacturing drawings

of allcomaonents made by the licensor or subconiracted tc His

dasign , complete lists of parts of ail subassemblies,in Sotis

W

metr-ic messurement and English wordirg, together with on2 set of

white prints thereonf for the machine and all standarg and special




T2, For exanple, sone sntscocises f-om Socialist Zash Ewsooean

Stakes are hesitasnt %o conside~ stribes as a msther of “Foarcs

FTe For oA detailed discussiorn 2f tha differaent orchiaes ang

sossible formulations sess Fontaine, op.cit. p. 447 fFf (footn. ZEL!

Sea alsc Radway, Megotiating with latin Anarican Joverrasnts, 2.
320, 453 F, wiin discusses the guastion whather price escalaticn

“
Q

-
¥

zlzauses prohibited in many countires ir sglis of he2avy indlalti

Tay ne cavered Dy force majscrcz clausss.

78, For aore datailed descrioshion s2e “"Iuarantzes and berranbhoss Lo
Tanszsfer of Technology Transactions of Fubliz Entararisss of

Sevaelossing Countrizg” by Carios M, Corvea, I0FIZ, Fabir-uary, 1282,

75. See UNIDD model contracts for semi
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74, B=2 FIDIZ.

7. For nore cetailad deliberations se= alzg Thapher IV of

79. fuis T, Ravazzini.

80, UNEDD/anta Cartagena, “Unpaczkaging of Tsoonslogy Fashate ins
ANDAM Countires" by UNIDO, 1987,

2l. Bze TD/Code TCT/ID2 of 12.035.81 5. 19,

32, WIFD "Licenzing Guide", Gerava, 1977, D.754.




2I. As ger UNIDD/PLLZS p.78-7F7F.

-
84, UNIDT/PC 25 p.20T3-204. -
8E. The figuras in Brackats not tc be removad if Article 1s no: <

S4H, w2izgkre fanks ars initially expensive, balt give an atsu-as:s
) ¥ b 3 S

m2asure of production. Flow meters svan whern automatically v
controlled for temperstura give a high instrument arrer whioh in ,

casaes of some flow metars can be az hign as plus - minus Tk,

. :

87. This Chapter is partially baszsd on the document prepar2a for
UMIDO by Dudley Smith and earlisr UNIDO publicaticons namely IR/ZED
SBuidelines for Evaluation of Technolagy VYransfsr Agrasmenis’.
88. Se=z: Carloas M. Correa, "Guarantees snd HWarranties in Transfer
achaslogy Transactieons of Public Entergissze of Devsloping

Countries®, ICZFE, October 198Z,

8%, FParis of this chapter ars bas=2d on M, I=zsseo, "Damage

]
iiquidation provisions, liagilities, pznaltias,; direct lcss
provisions, consequential loss", 30,12.80.
0. See also: Remuneration in Technaology Transfsr by H.A.

Y

Janiszewski and M. Besso in 1782 Licencing iLaw 3aook” oy Clark
Boardman Camapny Ltd., N.Y., 1%32, .

?i. See also UNICITRAL documentation ra2garding forze majsure

zhangac conditions, handship, €tc.

-0

2. See align: "Allocation of risk in =he cormstruction con4ract”, LY
Richard A. Easztman preserted a2t UNIDD /ESCAP Symoosium on Contracts
for Lhe congbruztion of 0il and Gas Fipelinzss , Jakarte
I0.08~2,09,1787.

73. See also Chapter VYIII of this Guide.

4, For axiencivz examples ses: UMIDO/ID/ZTT UMICITRAL/WHorhing
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