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1. Introduction 

The T~chnological Inforaation Exchange System (TIES) has over the 

past years collected and ~xchanged information rElated to technology 

transfer policies, institutional arrangements and technology transfer 

flows. During a meeting in Caracas 1983 it ~as considere~ positively 

that this inforaation should be used in a wider context and that an 

annual review on technology transfer trends should be ~repared. UNIDO 

Secretariat in cooperation with th~ TIES member institutions have 

prepared this first preliainary ver~ion of an annual repc·rt on 1984. It 

is expected that the content will be critically reviewed at the 

forthcoaing annual TIES meeting in Cairo. The report could be divided 

into two broad interrelated areas of concern, namely technology transfer 

policies and flows. In the part covering policies major attention will 

be given to trends in technology transfer legislat'•.a in developing 

countries, in particuiar vis a vis the recent introduction of a law of 

this nature in the People's Republic of Chino and the existance of three 

draft laws (e.g. Egypt, Costa Rica and Arg ntina). In order to be able 

to compare existing transfer flows attention has also been given to 

existing tax laws, unpacking policies and industrial property legislation. 

The analysis of technology transfer flows to developing countries 

has been baaed on information obtained from Argent!na, Mexico, Peru, 

Portugal, Poland, Spain, the Philippines, Egypt and the People's Republic 

of China. It la hoped that in the final version of this report 

information will be incorporated from Venezuela, Nigeria, Malaysia and 

the Republic of Korea. 

2. Technology 

Huch has been said about technology and its place in the economic 

developaent of a country. However, defining technology has proved to be 

a difficult task and it is not unca.1100 that different people 1peak of 

technology with a different interpretation and differing point• of view 

of the term, depending on their own field• of activity. 

• 

, 
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Engineers would identify technology by the nature of the physical 

and chemical transformations involved or by the equipment in which the 

technology is embodied and would define technology as "scientific study 

of the practical and industrial arts". Economists would identify 

technologies by the production factors and the outputs and would define 

technology as '·skills, knowledge and procedures for ••king and doing 

useful things". 

For entrepreneurs the concept of technology is dynamic one, the 

ultimate goal being the production of goods and services at a profit 

within the constraints of demand and competition and for public 

enterprises the social environment. They would define technology more as 

the package of product designs, production and processing techniques and 

managerial systems. 

This has resulted in a wide range of perceptions regarding the 

nature of technology and the difficulty of finding an all-embracing 

definition. 

3. Technology Transfer 

The concept of technology as a principal input for an economic 

activity ~s distinct from the concept of technology as from scientific 

knc•wledge as scientific information usually flows freely withr,,ut 

significant constraints, whereas technology as a production input is a 

commodity which is traded on the world market under extensive protection. 

Non-c011111ercial 

A considerah!a amount of technology as • sci~ntific knowledge is 

transferred either completely withc•ut payment o:· merely in return for a 

fee or pay~ent for the adminiatrati6n of the transfer. Such payments 

relate principally to access to databases, fees for attendance teaching 

courses etc. Sometimes, when the technology ia well known, a literature 

search c•n give sufficient information on production details that it can 

be u1eJ on a cOtmDercial ba1i1. The source• for aur.h 1earch are t~chnical 

and 1cientific libraries, patenr 1pecificar.ions, ~ublished ~ompany 
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reports etc. UNIDO has among its services a Industrial Technological 

Information Bank (INTIB) which principal objective is to assist 

entrepreneurs in searching for such industrial technological information. 

Coaaercial 

To be commercially exploitable technology must have a unique 

value. It must be secret, confidential, restricted or covered by some 

form of intellectual property protection such as p&tent, registered 

designs or copy right. 

Therefore to be the subject of a commercial transaction in 

technology transfer the technology must either be only obtainable from a 

proprietor on coimiercial terms or must be protected by some statutory 

restriction or confidential contract whereby its use is controlled again 

on c0111Dercial terms. 

This can then be obtained in various forms namely through a direct 

sale, grant of a license to us~ the propriety ur secret knowhow, 

technical assistance, management or engineering services. 

Direct sales: 

Licensing: 

This form of technology transfer, where the property 

rights or trade secrets are transferred from the seller 

to the buyer, provides for the transfer of knowhow such 

as drawings, process schedules, speed feeds, computer 

progrmmaes, for the use on a continuing basis. This 

direct sale of knowhow might also include the assignment 

of rights in patents covering the technology. 

Technology aay also be transferred through the grant of a 

permission to do a particularly thi~g, e.g. exercise a 

certain privilege which the grantee could not legally do 

absent such permission. This can be the use of propriety 

or secret knowhow with associated rights to receive 

assistance frOll a licensor at a given period of years, 

lt uy include patenu, tradeaar·k•, models or information 

on foraulas, proce1se1, industrial techniques which are 

secret or otherwise difff.cult to obtain. 
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Technical assistance is another way of transferring 

technology and is often associated with direct sale or 

licensing of property or secret ltnovhov. It can also be 

provided as an individual transaction. It can cover a 

variety of assistance ranging froa the designs of a new 

product, training, trouble shooting. equipment repair and 

maintenance, quality control. testing, to assistance to 

be provided on a short term basis to solve an isolated 

problem. 

The main problem in establishing -.nufacture of a 

new p1o.:!uct or use of a new process .. y be integrating a 

number of features unfaailiar to the present .anageaent 

of the company and therefore assistance .ay be required. 

This may be related to the .anagement of the construction 

set-up when the construction !s contracted to various 

parties, start-up supervision, production supervision and 

marketing assistance. 

Engineering assistance is often required to design some 

sp~cialized part of an industrial plant such as a water 

filtration unit etc. (detailed engine~ring) or to design 

the manufacture process as a vbole such as equipment and 

process design, information about heat balances etc. 

(basic engineering). 

4. Technology Transfer Channels as reflected in existing legislation 

The various different percept!on of technology and technology 

transfer is also reflected in the existing legislation related to 

technology transfer. Very few have attempted to define technology and 

prefer to describe it through defining the chanaels through which it is 

transterred. 
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The UNCTAD draft international code of conduct on the transf~r of 

technology (A United Nations effort to haraonize national approaches 

towards transfer of technology) defines technology as "systematic 

knowledge for the .. nufacture of a product, for the application of a 

process or for the rendering of a service and does not extend to the 

transactions involving the aere sale or the aere lease of goods". This 

definition has only been followed in the draft technology transfer 

legislation of Egypt. Other definitions are either aore abstract like in 

Venezuela which defines technology as "intangible knowledge regardless of 

their foras" or less complicated like in the draft law on Technology 

Transfer in Argentina were an atteapt has been aade to simplify the 

definition of technology and to establish a clear linkage between 

definition of technology and foras through which it can be transferred. 

Technology is then defined as "Industrial Property Rights and Technical 

knowhow for the Production of goods and services". 

A review of various technology transfer legislations 1) reveals 

that the description of technology transfer varies from country to 

country. Following the broad classification of direct sale, licensing, 

technical assistance, management assistance and engineering assistance, 

the technology transfer terainology used can be described as follows: 

Direct sales 

i. supply of machinery (Nigeria) 

Many legislations take into account the direct sale of computer 

progra11111es models and industrial drawing, know-how or assignment of 

rights as technology transfer, but do not explicitly say so. Only 

Mexico, the Philippines and Egypt mention it i~ connection witt 

assignment of industrial property rignt• and Brazil and Argentina in 

connection with coaputer programmes. 

1) ror a listing of legal regi•e• consulted see Annex I 
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Licensing 

l. license of industrial property rights (Argentin•• Portugal. 

Senegal, China, Rep. of Korea. Spain. Egypt) 

2. license of specific indaat~ial property rights 

a. patent license (llalaysla. Mexico, Brazil. •tgeria. 

Venezuela, Philippine•. P•ru. Portugal, China. India. 

Costa Rica) 

b. trademark license (Malaysia. Mexico, Brazil. Nigeria, 

Venezuela, Philippiae•• Peru, Portugal, India. Costa Rica) 

c. models and industrial drawings (Peru, Portugal, Mexico, 

Venezuela) 

1. technical knov-hov (All countries reviewed) 

4. computer programaea (Brazil. Argentina, Egypt, Mexico) 

All countries consider the liceaaing of industr~al property rights, 

and the licensing of know-how. However, it can be observed that some 

countries cover any industrial property right while others specifically 

mention which industrial property rights are covered, in orde~ to exclude 

e.g. copy-rig~t and trade-n..ea. It ... t be mentioned in this connection 

that the most countries do not s~ of the license of know-how but 

rather of transmission of technical know-how, supply of technical 

know-how or the supply of industrial technology, illustrating the 

tendency to consider knowhow as "show bow" rather than a trade secret. 

The legal status of computer progra..es ls nnt very clear. It aay 

be dealt with within the copy right lav. or industrial property law. 

Including computer progra1111es specifically in technology transfer 

legislation, will give the goverameat a control on the traasfer of 

computer progra..aes without definiag it• legal status other than that it 

i• considered a "technoloiy". 

Technical Services 

i. technical services (Argeatiaa9 •raail 9 ligeria, Philippines, 

Portugal, China, Republic of Korea 9 Costa Rica, !gypt 9 Peru, Spain) 

ii. technical a1sistance (Malayata. Argeatina, Venezuela. llexico, 

Portugal, India, Costa lica9 S&JPt 9 Spain) 
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iii. construction (Portugal, Spain} 

iv. training (Peru, Venezuela, Egypt, Philippines, Nigeria, Egypt, 

~razil, Portugal, Spain} 

v. technical consultancy (Philippines} 

Some countries (e.g. Peru} include in the definition of the supply 

of tecb~ical know-how all related services (aanageaent, training etc.) 

and expressively excl•1de from technology transfer those short-time 

services, which do not constitute a supply of technical data. In Brazil 

a definition of a technical service contract is given which may encompass 

the various descriptions mentioned earlier namely "a technical service 

contract is a contract for the specific purpose of planning, programming 

and preparation of stu~ies and projects as well as the e~ecution of the 

rendering of the services of a specialized nature, needed for the 

countries productive system." 

Manageme.1t assistance 

i. management of enterprises (Nigeria, \'enezuela, Mexico, Portugal, 

Costa Rica, Peru, Egypt). 

Management agreeuents are often considered technical service 

agreements but the importance of management assistance is recognl=cd in 

many countries and has resulted in the tendency to include such 

agreements in the different forms of technology transfer. On the other 

hand several countries (e.g. Malaysia) exclude specifically such 

contract~ frOll their conception of technology transfer. 

Engineering assistance 

i. basic/detailed engineering (Nigeria, Venezuela, Mexico, Republic of 

Korea) 

ii. engineering coasultar.:y (Argentina, lleslco. India) 

iii. engineering services (Spain) 

Some countries have specified specifically basic and detailed 

engineering, engineering consultancy and services underlining the concern 

of these countries of the i11J>act which this type of service can have on 

technological capabilities in the countries. 



- 9 -

Others 

Apart froa several countries which have specific legislation on 

joint ventures (e.g. China, Yugoslavia, Cuba, Ethiopia). None of the 

countries reviewed has specifically included joint ventures as a fora of 

technology transfer in their transfer of technology legislation. These 

joint venture agreements are then covered by Foreign Investment Laws 

despite a growing number of joint-ventures agreements which include a 

substantial aa~unt of technology transfer. Furtheraore franchising 

agreements (e.g. fast food chains) are considered within the scope of 

technology transfer by many countries, in particular in association with 

a transfer of knov-hov. 

5. Technology Transfer and Competition 

With a view to urotect and promote competition, industrialized 

couqtries have developed antitrust laws that have an impact over broad 

areas of c011111ercial activity, including technology trarsfer. 

Antitrust laws apply to contracts which act to restrain trade 

unreasonably, thus affecting national econoaic interests, or to 

arrangements that tend to lessen competition through atteapts to create 

illegal monopoly power (for exaaple, through corporate acquisitions and 

mergers, or market divisions). They also aia at preventing technology 

suppliers from abus~ng or misusing their aonopolistic position in the 

marKet resulting from ownership of industrial property rights. 

The main illegal provisions aay be briefly suaaarized as follovss 

a) Tie-ins 

A tie-in ls a provision under which a licensor forces nis licensee 

to purchase er lease non-patented goods or services as a necessary 

condition to secure a licence under one or aore patents for invention. 

However, such provisions could be peralssible to the extent that they 

would be necessary to insure the effectiveness of the licensed technology. 

b) Package liceneing provieion• 
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Package licence ls an agreeaent in which the licensee ls granted 

licence under aore than one patent and a package licensing provision is 

generally viewed as too restrictive if the licensee is induced to accept 

further licences which he does not need. 

c) Total sales royalties 

Such a restriction occurs when the licensee is charged royalties on 

products which are not entirely patented, or for the use of know-how 

which has entered into the public d011Bin. 

d) Post-expiration royalties 

Th~se provisions impose upon a licensee the obligation to pay 

royalties after the patent in question has expired. 

e) Tie-outs 

These provisions tend to prevent a licensee from competing wtth the 

licensor by purchasing, using or selling products similar to or in the 

same category as the products covered by the licensed patent. 

f) Territorial restrictions 

The unlaw!ulness of restrictions pertaining to the territorfes to 

which the licensee may export the patented goods has to be decided by 

taking into account the circumstances of each case. 

g) Patent validity contesting (Licensee estoppel) 

Provi1ions under which a !icensee agree not to attack the validity 

of the licensed patent are illegal according to U.S. and E.E.C. 

h) ~rant back pr'1Visions 

In such provisions the licensee is requested to grant back to the 

licensor either an assignment or an exclusive license as to any 

i•prov ... nt that he 8akes within the scope of the licensed technology. 
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i) Croaa-lieeqaing £nd patent pooling 

It .. y be unacceptable to provide for a network of licences and for 

the pooling of techn:~al knowledge with the intent to suppress 

competition and/or to divide the .. ~ket into excluaiv~ trade areas. 

j) Price fixing provisions 

These restrictions consi&t in the determination of prices, 

components of prices or discounts for the products made under license. 

k) Quantity or volume restrictions 

A clause reques_ting the licensee to limit the quantity or volume o' 

production of the li,ensed product is usually viewed as illegal. 

1) F~eld of use restrictions 

It may be unlawful to charge the licensee with ar1 obligation to 

restrict his exploitation of the licensed invention to one or more 

technical fields of application that are covered by the licensed p~tent. 

The restrictions listed above are e~amples of restrictive business 

pract.ces, as defined in the antitrust laws of the United States, E.E.C. 

and Ja~an. These practices may be divided into two basic categories: .2!!,_ 

~violations, on one hand, and practices which may be declared illegal 

according to the so-called "rule of reason", on the other hand. The 

first category is constituted by violations which are deemed to be 

restrictive of competition by themselves (price fixing provisions, 

quantity and volume restrictions, tie-in, tie-out, grant-b~ck, post 

expiration royalties, package licensing), the second concerns practices 

which, according to the circumstances of the case, may be declared 

illegal after an examination of all aspects and consequences of the 

arrangement, if they are found to be concretely restrictive of 

competition so as to be declared illegal. Field of use restrictions, 

territorial restrictions, cross licensing and patent pooling, for 

exaapla, are not de .. ed to be restrictive of competition by themselves. 
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The E.E.C. and Japanese antitrust regulations provide for 

notification or registration procedures by which licence agreements are 

submitted to approval. Injured parties or even administLative bodies may 

be empowered to initiate proceedings in the courts or before trade 

commissions against offenders, who may be sued for damages or fined. 

Illegal provisions are null and void, and an ad~itional sanction may 

consist in the forfeiture of patent rights held by an offender. 

As .-egards the E.E.C., "_fair competition" is recognised in the 

Preamble of the Treaty of Rome as one of the maxims of the E.E.C. and 

rules on competition are further laid down in Articles 85-90 of the 

Treaty. 

Act. 85(1) states what kind of agr~ements, decisions and concerted 

practices are prohibited. They must show two characteristics i.e. they 

must prevent, restrict or distort competition and they must affect trade 

between the member states. 

Furthermore, the article lists agreements and practices which are 

considered to have that effect. Tlae list is not exhaustive, it simply 

comprises the most usual types of agreements and practices likely to 

affect the freedom of competition. Article 85(3) of the same treaty 

provides for specific conditions for exemption of the application of 

article 85(1). Art. 86, on the other hand, prohibits "any abuse by one 

or more undertakings of a dominant position within the common market or 

in a substantial part of it as incompatible with the common market in so 

far as it may affect trade between mumber states." 

In the light of the experience of applying the treaty of Rome on 

patent licensing the E.E.C. has defined certain restrictions which are 

specific for patent licensing and which c&n normally be regarded as 

satisfying the conditions laid down in Art. 85(3). It is believed that 

these restrictions generally contribute to improving the production of 

goodd and to promoting technical process. They are considered to make 

patentees more willing to manufacture, use and put on the market a new 

pr~duct or to use a new process, so that undertakings other than the 

patentee acquire the possibility of manufacturing their products with the 

aid of the latest t~chniques and of developing those techniques further. 

For more details ~ee Reg. No. 2349/84 on the application of Art. 85(3) of 

the Treaty to certain categories of patent licensing agreements. 
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The Regulation does not apply to agrr.e.entd conc~rning sales 

alone. The experience has so far been too liaited to specify certain 

restrictions in line with Act. 85(3) on patent pools, licensing 

agreements entered into connection with joint ventures, reciprocal 

licensing. 

Exclusive licensing agreements are nut ~n theaselves incuapatible 

with Act. 85(1) where they are concerned vith th£ introduction and 

protection of a new technology in the licensed te~ritory, or where the 

agreements are concerned with the introducL ..a and protection of a nev 

process for manufacturing a product which is already known. 

Software contracts and competition 

The growing importance of software agreements in the U.S.A. has led 

to some recent aevelopment with respect to the application of the 

antitrust regulations. Coamaonly certain use restrictions are applied and 

recent court practices do not deem these as being contrad1.ctory to the 

antitrust law. 

Use restrictions in software .ay include some or all of the 

followings: 

i) A limitation to use by a specified user only; 

ii) Use restricted to a determined location. that is a single physical 

place, generally defi•ed by a single .. iling address and building; 

iii) Use to support exclusively terainals operated by the user; 

iv) Use on a single central processing unit (CPU)1 

v) Use on one CPU at a time at a site having several suitably 

configured systems. 

At least in the United States the validity of these restrictions 

from an antitrust perspective does not se .. cta.lllenged. 

In Data General Corporation Antitrust Litigation the trial court 

stated that software/hardware tying arrange11e11t should not ordinarily be 

deemed illegal. It is interpreted as inclicatiag that almo1t no practical 

restriction• on consumer use of software caa be held unlawful for no 

restraint would have a substantial enough effect on competition. in 

general, to be condemned as an "undue" restraint. 
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These uae restrictions aake it possible for the supplier to 

maxiaize the incOlle obtainable froa the comaercialization of a software 

as he can increase or charge a nev fee in accordance with the number of 

type of use given thereto. 

6. Technology Transfer Regulation 

The impact of foreign technology on recipient countries and on the 

development of indigenous technological capability largely depends on the 

capacity for loczl absorption and adaptation thereof. In order to avoid 

increasing technological dependence, countries often apply a selective 

approach in the acquisition of technology, and this approach aim• at 

enhancing their own technological potential. Moreover, technology has to 

be acquired in a way which is proper to secure the pursuance of the 

national development objectives. That is why some countries have enacted 

regulations in view to control if requirements pertaining to feasibility, 

adequacy and coat of technology, among others, are fulfilled, and to 

exclude or at least ainiaize restrictive conditions sought to be imposed 

by technology suppliers. 

The objectives of technology transfer legislations in developing 

countries enlighten the differences between these regulations and 

antitrust lava: whereas antitrust laws aim at promoting competition, 

developing countries legislations tend to exert a more general cont~ol 

upon technology transfer, so as to guarantee fair negotiation practices, 

in particular vis-•-via cost, but also to ensure t~~t acquisition of 

technology will strengthen the national capabilities. Often specific 

attention is devoted to agreements between local affiliates and foreign 

parent companies. In addition it defines the technology transfer policy 

of the country and in thia frB11eVork the approval authority is obliged to 

evaluate the agreements. Although each country has established its own 

framework, the trend observed ia that the laws stipulate that technology 

transfer agreements should result in one of the following benefits to the 

country 
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develop and turn out new product• 

iaprove quality and perioraance of producta 

cater for full utilization of l~~al reaources 

expand export for increased foreign exchange earning 

facilitate environaent protection 

iapro~e aanageaent and adainistation 

upgrade scientific and technology standards 

This implies that among others the technology 1111st be appropriate 

and not already available in the country. Some countries also 

s~Pcifically state what type of technology transfer transactions fall 

outside the framework. That would be the case of inferior or obsolete 

technologies. 

The absorption capacity of the recipient enterprise of the country 

is sometimes mentioned as a criteria for technology transfer evaluation. 

Registration/authorization/approval 

Mostly all transfer of technology laws contain provisions on 

compulsory authorization!approval/regiatration of tbe technology transfer 

agreements by a competent authority. However, there is a trend to allow 

automatic 1pproval for transfer of technology agreements which are 

inaignif icant with respect to scope or 8llOUnt. 

For example, the draft technology transfer law of Argentina 

requires only registration without prior authorization for such 

technology transfer agreements which involves ... tter amounts (Art 4). 

The maximum amount applicable to this simplified procedure will be 

established by Regulation•. 

Con1e9uence1 of non-regi1tration 

If registration/approval i• denied 110•t legislation• provide that 

agreement• are then null and void. 
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F'r exaaple. Act 11 of the Mexican Lav for the control and 

regibtration of the tran•fer of technology and the •1•e and exploitation 

of patedts and trademark• (1982) atate• that "the acts, agreeaents or 

contract• •••• vbich bad not been registered io the National Registry of 

Transfer of Technology viii be null and Toid....... This aeans that such 

an agreement cannot be enforceabl~ before any authority an~ that 

fulfillaent therecf cannot be required before Mexican Courts. 

Purpose of regiatration 

Moreover. came legialation explicitly provide that no payment can 

be made abroad for the IHi!aefit of the technology •upplier if the 

agreeaent is not registered. Thi• requi1~~ a clo•e cooperation between 

the competent authority for approval of technology transfer agreements 

and Central Bank aathoritie•. 

There is a trend to define precisely the purpose for registration 

of agreements a• in the draft Technology Tran•fer Law of Argentina (1985) 

which states that agreements au•t be regi•tered if they are to be valid 

for: 

i) fiscal, ezcbange and accounting purpoae•, 

ii) presentation in any adaini•trative or legal proceedings, 

iii) use again•t third partie•, 

iv) use by the receiving fira in seeking official backing and 

promotional benefit• laid down in Argentine legislation or 

regulation• related thereto. 

Period for ApprOYal 

In many countries the competent authority, has to render a decision 

within a prescribed ti... After the expiry of this term which is usually 

60 or 90 days after e.g. the receipt of the application or after the 

provision of the relevant docU11eDtation and iaforaation to 1ati1faction 

of the cmapetent authority, the agreement viii be deemed 

approved/authorised/regi1tered. 
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ttoreover, this does often apply for any revision or rene¥al (if 

peraitted) of the tera of the agreeaent. See for exaaple Art. 11 of 

Regulations of the People's Rep. of China on Technology l•port Contract 

Adainistration (1985) which states: any revision or renewal of the teras 

of the contract shall be handled in accordance with article 4 and article 

10 (these articles relate to the approval procedures of new contracts). 

These rules on the rendering of a decision within a prescribed tiae 

have the advantage of avoiding long-lasting uncertainties which would 

haaper th• technology transfer process. 

Enforceaent 

Certain lava on transfer of technology also provide for the 

monitoring of the execution of the agreeaents to be carried out by the 

coapetent authority or other e.g. government agencieR designated for this 

task to ensure the enforcement of the agreeaent as approved by the 

authority. Furthermore there is a trend to include penalties in the 

legislation for: 

i) failure to present the contract for registration 

ii) the furnishing of false data for registration 

iii) refusal to supply information when required 

iv) execution of the contract under different requirements than those 

registered etc. 

Such penalties consist usually of fines, however some countries 

would go further (e.g. tl.e draft transfer of technology law of Egypt, 

Art. 14) and stipulate• that any person who c01111its any one of the above 

mentioned acts shall be punished by imprisonment up to one year and a 

fine or one of these penalties. 

Other legislation (e.g. the new draft Transfer of Technology Lav of 

Argentina) provide for cancellation of registration and specific 

disqualifications from carrying on comaercial activities for up to two 

years for the managers or directors concerned when the parties have 

failed ro comply with the transfer of technology law, counterfeited 

documents or submitted documents for registratic when are different from 

those effectively in force. 
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It should also be mentioned that transfer of technology legislation 

sometimes expressly provide for the right to appeal either to the saae 

authority or to a higher organ by the parti~• concerned on aatters 

referred to Above. 

Urdesirable clauses 

In technology traaafer legislation much emphasis is given to the 

definiticn of clauses tilaich are undeairable or illegal. These 

undesirable clauses often have a Testrictive nature on the use of the 

technology. The approaches tovards these restrictive practices can 

broadly be divided into two naaely: 

l. An exhaustive list of undesirable/illegal clauses (e.g. Mexico, 

Nigeria, China) 

2. An illustrative list of undesirable /illegal clauses (e.g. 

Philippines, Argentina, Spain, Brazil) 

An exhaustive list has the advantage of providing clear guidelines 

while its disadvantage is the apparent inflexibility of applying these 

regulations. On the other hand, an illustrative list aay give cause to 

uncertainty, though offering flexibility, especially when it ls not 

combined with a general provision. Therefore a catch-all provision added 

to an illustrative list could be used to ellainate such uncertainties. 

See e. '-'• the Andean Pact, Decision 24 Act 20(h) which Include "otiler 

clauses with equivalent effects" to its illustrative list on undesirable 

con~ract clauses. 

The prohibition of undesirable clauses are usually further 

qualified by various types of exceptions. General exceptions aay refer 

to aore or less precisely defined circU11stances and involve an evaluation 

by the appropriate authorities. In transfer of technology laws they are 

of ten foraulated in broad tera• such as "when th• transfer of technology 

aHu•• special interest to the national econoay" or "when it is 

beneficial for the country". Such a provision gives a substantial 
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responsibility to the approval authority in deciding about the 

acceptability of an agreement. In some cases the legislation provides 

for aore detailed criteria for allowing exemptions such as in the case of 

the Philippines which allow certain exemptions when a "substantial use of 

raw aaterial", is involved. 

The prohibition are only in a few inbtances fonaulated in a 

strictly per se aanner as for exaaple, act.6 of the Egyptiln Draft Lav on 

the Organization of Transfer of Technology and Decision 24 1 Art 20(b) to 

(a) of the Andean Pact where no exceptions are provided for, but normally 

the lava provide for certain exceptions even if the prohibition of the 

practices will be per se in nature. 

See for exaaple Art 7 of the PortuguP.se Decree No. 53/77 where 

provisions such as tie-in provisions, grant-back provisions, voluae 

restrictions, and price-fixing provisions are subject to the excepti,ns 

in para. 2 of Act 7 11hich states that exceptions aay be accepted "when 

the transfer of technology assumes special interest for the national 

econoay". 

A comparison with the existing practice of the application of t~e 

antitrust legislation (see chap. 5) and the existing technology transfer 

legislation, reveals that all restrictive clauses under antitrust 

legislation are included one way or the other in the Technology Transfer 

legislation namely 

a) Tie-ins 

b) Package licensing provisions 

c) Total sales royalties 

d) Post expiration royalties 

e) Tie-outs 

f) Territorial restrictions 

.g) Patent validity contesting 

h) Grant back provisions 

i) Cross licensing and patent pooling 

j) Price fixing 

k) Quantity or volume restrictions 

1) Field of use restrictions 
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There are however various clauaes which could have a negative 

i•pact on the development of local technological and managerial 

capabilities which are regarded therefore undesirable within the 

framework of the technology transfer policy. These are: 

a) li•itations on the recipients research and technological 

development activities related to the technology transferred 

o) obligation for the recipient to execute sales on exclusive 

representation contracts with the technology supplier 

c) clauses which re•~rict or forbid the use of the technology supplied 

after the expiration of the agreeaent 

d) obligation where the recipient is required to use permanently or 

for any unreasonable period personnel designated by the technology 

supplier 

e) clauses which restrict the recipient from access to improvements of 

the technology, even if the recipient is willing to make additional 

payments 

f) the imposition of an inappropriate duration of the agreement 

g) predominance of a foreign language for interpretation purpose 

h) the imposition of quality control methods or quality standards 

i) obligations where the consent of the licensor is required before 

any modification to products, processes or plant can be effected by the 

licensee. 

j) obligation to submit to foreign jurisdiction 

These clauses are considered illegal or unde1 'able in many 

technology transfer laws, and their interpretation is closely related to 

the scope of the law as described previously. 
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Desirable clauses 

Desirable clauses can either be reflected in claJses relate~ to the 

rights and obligations of the parties or in specific guarantee clauses. 

In recent years Technology Transfer legislation has focussed aore on the 

issue of clauses which could guarantee a successful technology transfer 

compared to earlier legislation where reference was s~tiaes aade to 

perfon~ance guarantees such as in the case of Malaysia where "the 

technolc.•gy aust perfona in the aanner expected by the technology buyer. 

The agre~ment should at least define guarantees with respect to the 

production capacity, product quality and specifications and other 

features of the aanufacturing process". 

Recent legislation in China and the draft laws of Egypt 1 Argent~.na 

and Costa Rica, are much more explicit about the guarantees and 

obligations of the parties to ensure a successful technology transfer. 

For example in the Chinese Law it is formulated as follows "the supplier 

shall guarantee that he is the legimate owner of the technology to be 

supplied and the technology is capable, accurate, effective and capable 

of delivering the technical ends as specified in the concract". 

The draft Argentinian law has specified in .ore detail what it 

considers guarantees and the following iteas should be considered in the 

contract; patent infringement, correctness, completeness, performance, 

auitabHity. The Egyptian Draft Law is in this respect unique as it 

includes a variety of obligations and clauses which should be included in 

the agreement which no other legislation has covered. Most notable is 

the obligation to "diaclose risks which aay result frOll utilization of 

the technology, particularly environment, public healty" and "to aake 

good daaages resulting frOll the utilization of the technology effecting 

persons and property". Furthermore it makes reference to contractual 

guarantees when it concerns eaployment of local labour and utilization of 

local resources. 

Many Technology Transfer t:aws have .. de reference to training 

recognizing it as an i•portant vehicle for effective technology 

transfer. These clauses have in cOllllOn that a detailed training 

progra .. e should be annexed to the contract. So.e countrie• e.g. Brazil, 
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Malaysia, India, •pecify the •cope of field of training activities, time 

schedule for the iapleaentation, location of training, number of trainees 

etc. 

!echnology Payment• 

As a principle objective of aany technology transfer laws is to 

reduce the cost of the technology acquired, alaoat all laws state that 

the pric•! or counterse:vice have to be reasonable considering the 

character, novelty and complexity of the techn~logy and not out of 

proportion to the technology acquired. Furthermore, the price is not 

allowed to constitute an unwarranted or excessive burden for the national 

econ011y. It i• sometimes also expressly •tated that the price to be 

established for the transfer shall not be less favourable than the 

compensation normally required for such transfer from other recipie~ts or 

by other supplier• under &i•ilar circuaatances (e.g. Peru, Spain). 

Payments for technology are usually in the form of fixed lump-sum, 

or royalty payments or a combination of both, but can also be in the form 

of a fee for technical servicea. 

To determine the level of payment is a complex task where various 

aspects of the technology transfer should be taken into consideration 

such as its degre•~ of innovative content, its field of use, the 

availability of competing technologies and duration of agreement 

guarantee• and varrantees. 

Royalty 

As far a• royalty pa,.ents are concerned, certain count1ies (e.g. 

the Philippines, Malaysia, India, Peru) apply fixed maximum rates of such 

payments, vbich .. y vary according to e.g. the type of technology or the 

sector of industry coTicerned. The rates usually range fom 1 to Sl. 

Sometime• they are e•plicitly state~ in th• relevant laws themselves 

(Costa Rica, Andean Pact) but the rate• aay also be determined by 

regulation• or by policy guidelines worked out by the competent authority 

referred to in the transfer of technology lava. (See, e.g. Mexico and 

the Philippines) 
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Arc. 8 of the draft transfer of technology law in Costa Rica states 

that payaenta or credits for the assignment. aale and licensing of 

trademarks and invention pat nta, the prGYiaioa of inforaation and 

know-how and franchise licences aay not exc~ the equivalent of 51 of 

the base aaount and that pay.cat excluaiwely for license of trade.ark 

shall be maxi11t1a 1 per cent. 

Furtheraore, in para. 4 of the same article the lav deteraines the 

basis of calculati~n for suci1 payments. It stipulates that the 

calculation base shall be, total gross sale• leas discounts or refunds of 

sale, COlllllissions, freight charges, taxes, aecurity and the CIF value of 

imported inputs. In Brazil the basis for calculation of royalties are 

net sales price minus the value of coapollenta illported either froa the 

supplier or other source related to or designated by it and in India 

royalty is calculated on the basis of ex-factory selling price of the 

product net of excise duties minus the coat of atandard bought out 

components and landed cost of imported c011pODenta. 

The deduction of landed coats is also applied by the Philippines on 

imported raw materials and components, in order to encourage the 

utilization of indigenous rav materials and ca.punents. The landed cost 

shall take into account the CIP value, customs duty, c~~penaating tax and 

importation charges. 

In certain countries no miniaua guaranteed royalty i• allowed (e.g. 

India, Costa Rica), but can for exaaple a• in the Philippines be 

permitted provided that the amount falls vitbin the allowable ceiling, 

deeaed reasonable for a particular industry. 

In Spain, minimum payments are conaidered being an undeeirahl• 

condition of a contract, when they are based OD royalty rates 

proportional to the rate of activity in it• different expressions and in 

Costa Rica the obligation to aake fixed •int .... payment• for transfer of 

technology independently of prcduction is also considered as being such 

an undesirable condition of a contract. 

In Peru (Art. 20 of Rea. 005-81-rrc-35) the obligation to pay a 

minimum amount when the rates or percentages of accrued royalties do 

exceed a certain amount is forbidden. 
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Furthermore, the establishaent of payments through royalty rates 

proportional to the level of production is s011etimes not allowed. This 

is for exaaple the case in Spain if not a deduction is .ade of the value 

of the products ~r components supplied by the transfer and incorporated 

in the production process. 

LuapRua 

Luapsua payaents are likely to be stipulated in turnkey contracts 

where the supplier bears the total responsibility for carrying ~ut and 

coapleting a clearly identified project, but may also be used in other 

types of contracts such as f ~r exaaple in fixing the price for the supply 

of equipment and materials or the granting of licenses and know-how. 

In a lump-sum contract the supplier agrees to fulfill the 

obligations set in the contract for a price fixed in a lump-sum. It may 

also be used as a separat~ SlWJ fixed for each set of obligations in a 

contract. 

Lump-sum payments in addition to royalties may be subject to 

certain limitations. In the Philippines for example, this may be allowed 

to the extent that the total payments shall be proportionate with the 

value of Lhe technology. 

In India when deciding on the reasonableness of such payments, 

account will be taken of the value of production so that the lumpsum and 

the recurrinr ro;alty, if any, is an acceptable propation of the value of 

production. 

Lump-sum payments are often paid in instalments over a certain 

period. In India regulations state that these are paid in three standard 

instalments. The first inatalment is to be paid after the agreement is 

taken on record, the second on delivery of technical documentations and 

the third are on the comaencement of comaercial produc·tion er four years 

after the agreement is taken on record, whichever is rhe earlier. 
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Service feea 

Some profeaaional aervicea are paid at a fixed rate per mMn-hour. 

In the Philippines foreign technician'• fee aa an additional fora of 

payaent are not allowed to exceed U.S.D.100 .. n/hour and payment for 

highly specialized consultancy services for specific consultancy 

arrangements shall not be more than the current rates of such consultants 

in their hoae countries or the current international •arket rates for 

such consultants whichever is lover. 

These fees are often established in the internal rules of the 

competent authorit~es and little is stipulated in the technology transfer 

lL~s themselves on remuneration, for technical services. One exception 

is Art 10 of the Draft Transfer of Technology law of Costa Rica which 

states that reaun~ration for technical, scientific and adainistration 

assistance in any form aust be based on the number of technicians, the 

respective individual fee and the estimated period which will be 

necessary for tae provision of the service. For these services payment 

of royalties or othe~ types of remuneration based on percentages of 

invoices or production will not be accepted. 

7. Technology Transfer and Unpackaging 

In order to direct towards greater involvement of the acquiring 

party to supply certain parts included in a technology transaction 

itself, the use of local resources and local personnel may be the most 

efficient form of unpackaging. 

In the packaged form technology transfer relates to operations 

which do not involve any indigenous participation. An exa•ple of this is 

a turnkey contract, where the supplier is chargtd with the feasibility 

and project studiea, the installation and starting-up of manufacturing 

equipments and aometimes even the management of the receiving enterprise, 

including .. rketing anu distribution. 
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These types of contracts have been used in the transfer of 

technology agreements in the developing countries, due to their lack of 

industrial experience, corporate skills and indigenous consultancy firms. 

The main drawback is that they increase the dependence of foreign 

capital, machinery and materials which accordingly weakens the demand for 

indig~nous goods and services, including domestic R & D. Furthermore, 

they may lead to over-pricing either directly or indirectly e.g. in the 

form of overdesign or in other forms of safeguards taken by the supplier 

to ens1· ·e the attainment of his contractual, obligations i.e. to deliver 

the entire technology in time and without defects whicn he will be solely 

responsible for. 

Provisions on unpackaging in the contract of using the local 

resources and local personnel can be provided for either as: 

1) an obligation to use the local capabilities of the recipient's 

country or, 

2) prohibiting restrictions on the use of local inputs (tying clauses 

and/or restrictions on use of personnel) 

Furthermore, similar effects may be achieved by provisions 

obligating the parties to set up programs for research and development, 

training programs or other programs for exploring the possibilities of 

replacing foreign inputs by local inputs. 

Some countries e.g. have strict rules on the use of local inputs, 

especially for r.ivil engineering and consultancy. (See India, Foreign 

Collaboration-Policy and Guidelines, Part 1, Cl. IV. 4(X)) 

In these cases, a total turnkey contract is not poi 

technology must be partially unpacked. 

since the 

Others oblige the recipient to give preferential trea~ment to local 

inputs. (See The Andean Pact, Decision 24 Art. 24) 



- 27-

In the draft Transfer of Technology law of Argentina, all 

technology transfer transactions included in the law except transfer of, 

licence to, or rental of computer programs, proposed by Public 

Authorities, national undertakings, state companies etc. and companies of 

any kind with a majority state holding are required to carry out a 

technologica1 breakdown of the project in order to permit the greatest 

possible Argentine participation in the provision of goods, services and 

technology. 

In the draft Transfer of Technology law of Egypt, Art. 9 states 

that a contract must guarantee the "utilization of the materials, 

technical knowledge, consulting and engineering services and other 

resources available, as well as recource to assistance from national 

research centres in solving the problems of production and its 

development". 

Thus, unpackaging in this context means that domestic consulting 

firms should be charged or at least associated with the preparation of 

project studies, domestic enterprises should provide construction and 

ancillary services and preference should be given to raw materials and 

goods (components, tools etc.) available or productible in the country. 

As far as it is initially necessary to enter into management contract 

with foreign agencies, the period of such contracts should be kept to a 

minimum and adequate training and association in management must be 

ensured. 

Nevertheless, a strict obligation to use local resources may give 

rise to certain drawbacks. If the recipient does the co-ordination work 

himself and if he has little experience, the possible co-ordination 

mistakes may raise the price but also the risk that the recipient may be 

left with a non-functioning technology e.g. if a defect is due to a 

failure of the recipient or his subcontractor for which the recipient is 

responsible as the supplier may be leas willing to agree to performance 

guarantees where local inputs are used which are out of his control. 

Furthermore, the accelerated replacement of foreign inputs by local 

inputs may slow down the attainment of full performance by the technology 

in the shortest possible time and may affect the quality of the goods 

produced. 
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8. Transfer of Technology and Intellectual Property Legislation 

Intellectual property legislation coaprises two .ain branches 

industrial property (patents for inv~ntions, industrial designs, utility 

models, trade.arks etc.) and copy right in literary, ausical and artistic 

works. However, there is a trend to have such legislation with 

technology transfer issues requiring ~he approval of th transfer of 

intellectual property rights. 

For exaaple within the fraaework of the creation of the African 

Intellectual Property Organization of 1977 (the Bangui Agreement) some 

regulatory control laws in this respect have been agreed upon. 

Subject to this control are licensing agreements, assignments and 

transfers of registered trademarks or patents which involve payments 

abroad or which are granted to or obtained by natural or legal persons 

who are neither nationals nor residents on the national territory of one 

of the member states. 

On pain of nullity, the contracts must be.submitted to the 

competent national authority for prior control and approval within twelve 

months following their conclusion and before their insertion in the 

special register of the Organization. 

The control of these contracts consist of making sure that they do 

not contain any clauses imposing re1triction1 on the acquirer not 

deriving from the rights conferred by the patent (or regi1tration of a 

mark) or which are not necessary for upholding such right1. 

Partie• to the Bangui Agreement are, the Benin, Burkina Fa10, 

Cameron, Central African Rep., Chad, Congo, the Gabone1e Republic, the 

Ivory Cnast, Mali, Mauritania, Niger, Senegal and Togo. 

9. Technology Transfer and Tax 

In addition to technology tranafer reaulationa, lava concernln& 

tax, custoaa, foreign inveat .. nt and trade and other .. tters also affect 

the technology tranafer agre ... nta. In particular, the turnover and 
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income taxes to be paid by both partiea i•1 their respective countries aay 

reach a level that would aake a profitaLle buaineaa iapoasible. However. 

many countries have concluded double taxation agreeaenta that provide for 

reduction of the taxes that have to be paid by the parties to a licence 

agreement. either through deductions for the taxes that have been paid in 

the other coun~ry or through a division of the taxes paid between the two 

countries in question. 

In many countries. royalties to be paid by the licenoor under a 

transfer of technvlogy agreement aay be conaidered to a certain extent as 

a legitimate itea of expense to be deducted froa the taxable incoae. In 

Venezuela for example. royalty and technology fees are considered 

expenses and are deducted froa th~ gross incoae of the coapany concerned. 

provided that the technology is received and used in Venezuela. 

In India royalty and technical services fees are considered as 

income and therefore subject to incoae tax. It aust be noted that only a 

20t income tax is applied on luapsua payaents when the transfer (e.g. 

drawings, specifications) is taking place outside India. as to a 40t 

income tax when the transfer takes place in India. 

However. most countries require the licensor to pay an withholding 

tax on royalty payments made except vhen there is an exiating tax treaty 

(double taxation agreement) between the recipient and supplier country. 

Some countries have different tax rates on intangible• (any payaent 

measured in royalties as percentage or sales, production etc.) and on 

tangibles (technical assistance). For exaaple in the case of Peru, the 

tax rate on the former is 55t and on the latter 16t. 

It is interesting to note that in the Rep. of Eorea, tacoae tax or 

corporation tax on royalties shall be exeapt for five years from the rate 

of acceptance of a report of a contract coaceraed with regard to the 

royalties to be acquired by the licensor in accordance vith the contents 

of a technology induceaent contract. 
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In the new Argentinian draft transfer of technology law, 

provisions on tazea on payments connected vith transfer of technology 

services are for the first tille regulated in the transfer of technology 

law itself. 

These ~rOYiaiona (Art. 22 and Art. 23) state thats 

i) 60X of payments connected vith technical assistance, engineering or 

consultancy aervicea unobtainable in Argentina are to be deducted 

froa the balance sheets of the receiving fir.a provided that they 

have been duly registered and effectively rendered. 

ii) BOX of payment• connected vith tranafer of rights or licenses to 

apply patent• of invention and other items not covered by point 1 

above are to be deducted froa the balance sheets of the receiving 

fir.a. 

If there are payment• related to different percentages, the higher 

percentage ahall apply. 

10. Technology Transfer flows 

Baaed on the information obtained by TIES, on transfer of 

technology transaction• for 1984, this chapter deals with technology 

transfer flova froa the angle of collaboration type, aectorial 

distribution of contracts, country of origin of the technology imported, 

royalty rate of the contracts concluded and approved royalty payments 

The countries reviewed in this chapter ares Argentina, Egypt, 

Mexico, Peru, People'• Rep. of China, the Philippines, Poland, Portugal 

and Spain. 

It should be noted however, that internal technology transfer 

transaction• i.e. contract• concluded with an indigenous company, 

enterprise, organization etc. are not subject to this analyaia. 
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Type of Collaboration (table 1, graph 1) 

Approximately 50 per cent or 80re of the number of transfer of 

technology contracts concluded by the countries reviewed contain 

transaisaion of know-how and licensing, sale or assignment of 

trade.arks. In this connection it is interesting to note the relatively 

low percentage (10.3 per cent) shoved by Egypt on licensing, sale and 

assignment of tradearks, which is leas than half the percentage shown for 

this type of collaboration by the other countries reviewed, even when 

taking into consideration the saall number of agreements and the 

association with foreign investment. 

Only in the Philippines, patent licensing contracts represent 90re 

than 10 per cent (17X) of the nU11ber of contracts concluded while in Peru 

the figure is as low as 1 per cent. 

With the exception of Egypt, where contracts involving management 

assistance account for 33.3 per cent, both engineering and manageaent 

assistance represent at a maximum 10 per cent of the contracts concluded. 

Technical serviceB range from approxiaately 5 - 35 per cent. A 

breakdown of these services shows that a major part of thea consist of 

training of local personnel and labour. 

Of the countries reviewed only Mexico presents transfer of, licence 

to, or rental of computer progra .. s as a separate collaboration type, 

which means that the actual sum or perce1.tage of this type of agreeaenta 

are not distinguishable for the other countries reviewed. 

Se~torial distribution of contracts 

A breakdown of the number of contracts by sector (table 2) above 

that by a large aajority moat contracts are related to the aanufacturing 

sector. 

A further breakdown of the number and perceatage of contracts 

related to the aanufacturing sector only, shows a concentration in 

percentage ranging from 54-73 per cent for products such aa ch .. icala, 

chemical, petroleum, coal, rubber, plastic product• and frabricated metal 

products, machinery and equipment (Table 3). 
I 



Table l: Number and percentage of contracts by collaboratio~ type 

Year: 1984 

~ 
Trademark Engineerlh1 Technic!{ 

3/ .,,,,, u~ 

Management Computer con 
lCnow-how franchiain1 Patent assistance services llaaiatance pro1ra111111H Total tract a 
No. % No, % No, % No. % No. % """'· ! """ 

.. ,_ % ry 

S/ 10 
Arantina 19' 34.4 126 22.3 39 6,9 60 10.6 107 18.9 39 6.9 - - ~66 100 359 

41 10 
Mexico lSS 22.1 183 26.1 4S 6,4 49 7,0 183 26.1 42 6.0 44 6.3 701 100 401 

6/ 10 
Peru 79 32.0 82 34.0 2 1.0 0 0 76 30.5 5 2.5 - - 244 100 104 

7/ 10 
PhiUppinea 56 30.3 so 27.0 32 17.3 10 5.4 18 9.7 19 10.3 - - 185 100 70 

8/ I 10 
Porcuaal 143 43.8 89 27.2 20 6.1 1 0.3 58 17.7 16 4.9 - - 327 100 151 

11/ 9/ 10 
Eaypt 14 35.9 4 10.3 3 7.7 3 7.7 2 5.1 13 33.3 - - 39 100 15 

~ 

1) Basic and detailed engineering 
2) Construction set up, equipment, repair, t11&intenance, training, quality control 
3) Management of construction set up, start-up supervision, administrative supervision, marketing, production supervision 
4) Including tradenamea (14) copyright (15) 
S) Including training 35 
6) Including training 49 
7) Including training 14 
8) Including training 25 
9) Including training l 

10) 11\e total number is higher than the actual number of contracts concluded, as one contract may contain more than one 
collab~ration type 

11) Only tranafer of technology contract• aaaociated with Foreign Inveat111ent 

~ 
I 
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Table 2: Nulaber of contracts by sector 

Year: 1984 

~ 1./ Phili- : 
Argentina Mexico Peru ppinea :Portugal r 

Agriculture. hunting. 11 3 2 2 2 fishing 

Mining 7 14 l 2 1 

Manufacturing 311 289 96 63 138 

Electricity• gas. water 10 6 1 0 0 

Con at ruction 4 0 0 l 2 

Wholesale. retail trade. 
restauranta, hotel• 1 22 l 1 4 

Transport, storage, 
comaunication 2 l l l 0 

Financing. lnaurance. Real 11 17 2 0 4 Estate. Busineases 

Co~ity, social and 2 28 0 0 0 peraonel aervicea 

No claaaification 0 21 0 0 0 

Tot. no. of contracts 359 401 104 70 151 
I 

l. Nev contract• only 
2. The numbers include new, modified and extended contracts 
3. No classification 
4. Only transfer of technology contract• aaaociated with Foreign Investment 
5. On\y licenaiDg cont~acta 
6. No tranafer of technology contracts concluded during 1984. 

2/ 
Spain Egypt 

46 0 

15 1 

535 14 

82 0 

9 0 

0 

0 

0 

I 0 

! 89 3/ 0 

' 
j 776 15 
I 

:>/ 
4/ P.R. of 

China 

I 

136 ! 

Poland 

...... 

6/ 
0 

w ,,. 
I 



Table 3: Nuaber and percentage of contracts by manufacturing sectors 

Year: 1984 

Country Argentina Mexico l/ Peru Philippine. Portugal 

Manufacturin& sec.-- ~ No- % No. % No. 7. No. % No. % 

Food, Beverages, r 
Tobacco 20 6.5 61 121. l 25 26 14 22.2 8 5.8 

-
Textil/Leather 32 10.3 28 9.7 7 7.2 1 1.6 23 16.7 

Wood, wood products 0 0 0 0 0 0 0 0 0 0 

Pap~r. paper products 5 1.6 15 5.2 1 1.1 3 4.8 4 2.9 

\One111.cara, cnemca..1. 
petroleu•, coal, rubber 98 31.5 58 20.1 51 53.l 25 39.7 46 33.3 ... , ...... _ - - t:• 

Minerals, non metallic 5 1.6 4 1.4 1 1.1 4 6.3 8 5.8 

Basic .. tal induatriea 16 
I 

5.1 11 3.8 1 1.1 0 0 2 1.4 

Fa~ricated 111etal products, ' 
Machinery, equipment 

130 l 41.8 98 33.9 9 9.3 16 25.4 42 30.4 

Other .. nufacturing 5 1.6 14 4.8 i 1 1.1 0 0 5 3.7 
industries i 

Total 311 100 289 100 96 100 63 100 138 100 

1/ New contracts only 

2/ 1'\e nuaber of contracts i.nclude new, modified and extended ccmtr•~t1. 

3/ Only transfer of technology contract• ·aaociated with Foreign Invea·=aent. 

Spail'I ~/ 

No. % 

29 5.3 

34 6.2 

0 0 

9 1.5 

98 18.2 

24 5.3 

309 57.6 

32 5.9 

535 100 

Egypt 

No. 

0 

2 

0 

l 

3 

l 

1 

6 

0 

14 

J/ 

% 

0 

14.3 

0 

7.1 

21.5 

7.1 . 
7.1 

42.9 

0 

100 

w 
I.II 
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Food, beverages and tobacco products account for approxiaately 20-25 per 

cent of the .. nufacturing sector in Mexico, Peru and in the Philippines, 

while only in Argentina and Egypt the percentage of textile and leather 

products aaount to approxiaately 14-16 per cent of the aanufacturing 

contracts. 

Further.ore, it should be noted, that a110ng the counbtee reviewed 

no technology transfer has taken place with respect to wood an~ wood 

products. 

Country of origin of the technology iaported 

Table 4 and graph 2 show the technology flow• by percentage of 

supplier countries, based on the nuaber of contract• concluded. USA and 

the EEC account for an average 731 of the nuaber of transfer of 

technology contracts. With the exception of the two European countries, 

Portugal and Spain, reviewed in this analysis where the EEC and other 

western European countries account for approximately 70-75 per cent and 

the U.S.A. ocly between 17-18 per cent of the nuaber of technology 

transfer contracts concluded, U.S.A. stands out as the leading supplier 

of technology. 

It ia interesting to note that in Egypt 201 of the number of 

technology transfer contracts associated with foreign investment was 

concluded with Japan, a percentage which ia far above the average of 5.3 

per cent of the countries reviewed. 

A breakdown by region of the countries only au...arized aa others in 

Table 4 and graph 2 ia presented in Table 5. It ahowa that the use of 

technology froa aocialiet countries and Africa waa very alight during 

1984. 

For Asia, Oceania (Japan excluded) and Latin America the percentage 

ia a bit higher, but it 1hould be noted that included here are also 

"tax-haveaa" 1uch a• Panaaa, Berauda and Barbado1. In Argentina for 

exaaple 26 out of 33 contracts concluded within the Latin American region 

were concluded vith couatrie1 which are claHified a1 "tax havens". 



Table 4: Percentage of 'ontracts by supplier country 

Year: 1984 

ry ~ Argentina Mexico Peru Philippines 
r 

ry 

U. S. A. 37.6 66.1 54.0 

E. E. C. 35.3 17.2 26.0 

Non-E. E. ~· 
•11bera 1 11.4 5.7 11.5 

Japan 2.5 3.5 2.8 

Other• 2/ 13.2 7.5 5.7 

Total 100 100 100 

!/ Western European countreia being non-EEC members. 

2/ See following table, Breakdown by region. 

56.3 

8.5 

22.5 

4.2 

8.5 

100 

Portugal Spain 

17.8 17.7 

50.0 64.6 

21. 7 11.3 

0 4.1 

10.5 2.3 

100 100 

3/ Only transfer of technology contracts associated with Foreign Investment, 

3/ 
Egypt 

26.7 

33.3 

6.7 

20.0 

13.3 

100 

Average 
of the 
countries 

39.5 

33.5 

13.0 

5.3 

8.7 

100 

w ..., 



I 9f _w.,uer 
CCNlltriea 

001 I-

m .... 

~ 801 I-

-
601 ~ "·' 

.._ 

60% ..... 

.__ 

20% I-
39.5 

L--

All 

Graph 2 

Percentaa• of euppli•r countriea 

'T•ar: 1984 

m ~ ~·~ ~D JI 14.01 
~ 11j11tjL' 1 u.s 
~ 

~ 
F-' ~ s;:;;;;; 

t 64.5- ..lli2 
.50 

56.5 
66 

54 

37.5 

17.5 18 

Peru Spain Portugal Philippine• Argentina Mexico 

26.7 

l1YPt 

C· U.S.A.. 

~;. DC 

~· non-llC 
~ Mllber1 

[III!. Japa 

l§i• Otbera ~ 



Table 5: Regional breakdown of supplier countries referrP.d to as "others" in table 4 

Year: 1984 

1/ 1/ 
Region Argentina Mexico Peru !Philippines Spain Portugal 

Latin 9.1% 3% 3.9% 0% - -
Allierica 

Canada 1.9% 3.75% 0.9% l .4% 1.3% 0% 

Africa 0.2% 0% 0% 0% - -
Social ht 0.4% 0.5% 0% 0% 
Countri•• - -
Aaia.Oceania 

(except Japan) 1.6% 0.25% 0.9% 7.U - -

1 
Total 13.2% 7.5% 5.7% I 8.5% 2.3% 10.5% 

2/ 
Egypt 

0% 

6.65% 

0% 

0% 

6.65% 

13.3% 

1/ Material available not sufficient ~~ give the percentage figures for Latin America, Africa, 
Socialist countries, Asia and Oceania (Japan excluded). 

2/ Only transfer of technology contracts assoc:lated with Foreign Investment. 

w 
'° 
I 



- 40-

Royalty rate of the contracts concluded 

Graph 3 shows the percentage of the nuaber of contracts by royalty 

rate for 1984 based on net sales. 

In the Philippines 11e>re than 75 per cent of the contracts for 1984 

had a royalty rate between 0-2.99 per cent, while the same royalty rate 

only accounted for approximately 20-30 per cent of the technology 

transfer contracts of Argentina, Peru and Portugal during the same period. 

In Argentina and Portugal, 46.8 per cent respectively 51.5 pee cent 

of the number of contract6 conclude~ during 1984 accounted for a royalty 

rate of 5 per cent or more, while in the Philippines only 1.5 per cent of 

the contracts concluded during the saae period had a royalty rate of 5 

per cent or more. 

Approved royalty payments 

Graph 4 shows the total approved royalty payments for the People's 

Rep. of China, Egypt, ~he Philippines and Portugal. The People's Rep. of 

China shows by far the largest amount, U.S.D. 121,892,700, but it should 

be noted that it allows approved peyments for a maximum of 10 years, 

while both the Phil1ppines and Portugal apply a maximum of 5 years for 

such payments. 

Moreover, as far as Egypt is the total approved royalty payments 

are based on transfer of technology contracts associated with foreign 

Investment where only 5 contracts out of 15 contained royalty payments. 
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Graph 4 

Total approved·toyillty P8J!!!:Dts 

Year: 1984 

In million of USD 

150 

100 

50 

... 

.... 44,805,102 

23,572,047 

China 2/ Philippines l/ rortugal l/ 

1/ Approved payments max. 5 years 

2/ Approved payments max. 10 years 

1,290,000 
I I 
Egypt 3/ 

3/ Only transfer of technology contracts associated with 
Foreign Investment. 
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Annex 1 

Legal Reg~ and other information sources coaaulted 

Argentina: 

Brazil: 

Costa Rica: 

Egypt: 

India: 

Malaysia: 

Mexico: 

Nigeria: 

P~ru: 

Philippines: 

Portugal: 

Draft law on Tranafer of Technology (1985) 

Normative Act No. 015 of September 1975 

Draft law on the Tranafer of Technology (1984) 

Draft law on the Organization of Tran•f~r of Technology 

(1985) 

Foreign Collaboration - Policy and Guidelines Annexure 

(1982) 

Extract froa Industrial Policy Statement, July 23 1 1980 

Country Profile 1983-1984 

Industrial Coordination Act (1975) 

Investaent Incentives Act (1968) and its aaendments, 

Country Profile 1984-1985 

Lava for the Control and Registration of Transfer of 

Technology and the Use and Exploitation of Patents and 

Trademarks (1981). 

National Office of Industrial Property Decree No. 70 

(1979), 

Country Profile 1984-1985 

Resolution No. 905-81-EFC/35. Transfer of foreign 

technology, patents and tradeaarks and exploitation of 

patents and trademarks (1982), 

Decision 24 of the .\ndean Pact (C011111ission of the 

Cartagena Agreement, 1970), 

Country profile 

Rules and Regulations to i•pleaent the intent and 

provisions of Sec.5 P.D. 1520 creating the Technology 

Transfer Board within the Ministry of Industry (1978), 

Presidential Decree Ho. 1263 (1977), 

Policies adopted by the TechnoJogy Transfer Board, 

Courtry Profile 1984-1985 

Foreign Investment Code, Decree Law Ho. 348/77 of August 

1977, 

Decree Ho. 53/77, Regulation• governing authorization 

procedure for technology transfer (1977), 

Country Profile 1982-1983 
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P. R. of China: Regulation• on the People'• Republic of China on 

Technology Import Contract Adalnistration (1985), Country 

Profile 1984-1915 

Rep. of ~rea: Foreign Capital hMlace.ent Act (1973) • the Enforcement 

Decree of the Foreign Capital Inducement Act 0981), 

Tbe Naropaly Regulation and Fair Trade Lav 

Seoegah 

Spain; 

Vene:tuela: 

•• 3320 of 31 nec-..r 1980 

Country Profile 

Tbe Bangui Agre.wt 1977 

Country Profile 1984-1915 

Decree 2343/73, regulating the tran•iHion of Technology 

(1973), 

Order of 5 Dec-..r 1973 on the recording of technology 

agreements on the llegi•ter created by Decree 2343/1973 of 

21 September, Order of 30 3uly 1981 a.ending the 

regulation• on regiatration of technology transfer 

agreements. 

Decree No. 746 oa the registration of existing transfer 

of technology agreements, 11 February 1975, 

Decree No. 2422, regulating Decision 24 on Transfer of 

Technology, 8 lloYellber 1977, Decision 24 of the Andean 

Pact (C011mieaion of the Cartagena Agreement, 1970). 




