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PREFACE

1. Background

One of the chief recommendations of the First Consultation on the
Agricultural Machinery Industry,l/ held in Stresa, Italy, in October 1979,
was to "prepare for the next Consultation model contracts to deal with
import policies, licensing for local manufacture and Joirt ventures, taking
into account, wherever appropriate, the model contracts under preparation

within the framework of the UNIDO System of Consultations".éf

It was considered that model contracts and detailed recommendations
for drafting contracts represented valuable tools for strengthening the
negotiating capacity of the developing countries, thus enabling them to

achieve their agricultural mechanization objectives.

During the meeting of experts held at UNIDO Headquarters in Vienna in
February 1981, it was recommended that the preparation of model contracts
be included among the subjects to be discussed during the Second Consul-
tation on the Agricultural Machinery Industry, which will be held at Buenos
Aires from 17 to 22 October 1983. The present document, which has been
prepared by the UNIDO Secretariat, was the subject of a general discussion
at the Informal Meeting of Experts held at Vienna from 22 to 25 March 1983;
the document was later revised, taking into account the principal comments

made .t that meeting or transmitted to the UNIDO Secretariat later.

2. Cojectives

The work presented in this document is merely a first draft of a
number of clauses considered to be essential in preparing contracts in the
field of agricultural machinery, especially between customers in developing
countries and suppliers in the industrialized countries. At the present
stage of the work, it is not intended tc propose a series of standard
contracts or models - which could be used as such to codify relationships

between a purchaser and a supplier.

1/ Report, ID/WG.307/9/Rev. 1.
2/ Ibid., page 10 (x).




- 1iv -

The approach selected is based on a number of considerations regerding
the use to which this document might perhaps be put by the contracting
parties; in particular, it is necessary to take into account a complex of
highly varied situations that predominate in a large number of developing
countries. Moreover, the parties to these contracts cannot be considered
as forming a homogeneous group, neither the purchasers in the developing
countries nor the suppliers in the industrialized countries; finally, it
has been considerea necessary to provide for several legal frameworks

correspending to diffcrent iransactions.

A country's economic situation, its degree of industrialization, the
experience it has acquired in the conclusion of contracts with foreign
partners and in particular the specific nature of the agricultural sector
are without doubt major factors in determining the contribution that the
country in question wishes to obtain from abroad, either for the impor-

tation, assembly or manufacture of agricultural machinery.

Thus the explanatiors, comments and remarks given are necessarily
addressed to those whose experience in this field is more limited; the
provisions concerning the manufacture of agricultural eguipment can of
necessity concern only the countries that have expressed an option in this

respect.

As to the contracting parvies, it is necessary in view of the variety
of operetors in this field that the provisions and clauses proposed may
remain valid whether we are dealing with small-'or medium-scale industry,

transnational corporations, Governments or agricultural co-operatives.

Moreover, in such a wide field, the legal érrangements proposed can
constitute only reference frameworks to be supplemented according to the
will of the parties and national legislation. For it is clear that
contracts do not exist ia a legal vacuum but are necessarily linked to the

laws of one or several countries,

The contractual texts and elements proposea in this document have
therefore been chosen with the aim of enabling countries and other economic
agents to enter this field of ccntractuel relationships in the light of

their own choices anc needs.




Therefore, this documeut consists mainly of a check-list of essential
clauses which are regularly found in contracts of this kind and which,
provided they are carefully worded, can contribute towards the success of
this type of undertaking by clarifying the respective rights and oblige-

tions of each party.

Admittedly, no agreement will operate properly unless it faithfully
reflects the genuine basic agreement that has come about between the
parties. However, an essential condition for the commercial transfer or
acquisition of technology is the existence of an adequate legal framework
by means of which the parties can determine their respective rights and

3/

obligations.=

Most of the sample clauses are preceded by explanations or recommend&-
tions that show their relevance to the context of a developing country.
However, an exception was made to this procedure in the case of licensing
agreements (the assignment of industrial property rights and know-how),
since such agreements constitute a complex cf conventional legal formulas
that in all circumstances represent a framework of clauses applicable to a

variety of conditions.

It should be noted, moreover, that the ideas developed in this
document do not flow from purely legal considerations. DNor is this paper
merely a compilation of the vast amount of literature written on this
subject (model contracts for the transfer of technology, codes of conduct,
etc.). The basic guiding principle behind this work is to enable economic
agents in the developing countries to strike a better baiance in negoti-
ations with their partners, wiich is generally impossible under traditional

international trade rules alone.

Moreover, this documentation on contractual relationships in the field
of agricultural machinery is part of a whole set of legal documents
prepared in the context of the System of Consultations, the aim of which is
to provide the developing countries witia legal frameworks and mechanisms
that can be of help in drafting mutually beneficial contracts, as adaptzd

t¢ suit specific situations.

2/ WIPO: Licensing Guide for Developing Countries, Geneva, 197T.




- Vvi -

3. Content and presentation

. . . L . . .
The document consists of five independent parts,—/ which, 1n view of
the points made above, do not constitute a homogeneous wnole and must

therefore be read separately.

Nevertheless, the five parts are linked to one another in that they
constitute so to speak "building bloéks" that the contracting parties could
combine in preparing their contracts. In drafting their contracts,
whatever the subject, the parties could therefore also apply relevant

provisions appearing in other chapters of the document.

This applies in particular to Part IV of the document: Training. The
training component can indeed be added to or even inserted in any of the

contractual frameworks chosen.

Part I is devoted to an examination of contracts for the purchase of
agricultural equipment and spare parts; it contains general remarks and

some model contract elements.

Part II deals with contracts for the ascembly of agricultural
equipment and confines itself to providing explanations and r=commendations

of a general nature.

Part III is devoted to the manufacture of agricultural equipment and

contains general remarks and some standard contract elements.

Part IV addresses the question of the training of plant personnel and
provides some general explanations on the subject; it also includes some

standard contract elements.

Part V consists of au abridged form of a licensing agreement - a
number of standard clauses related to general conditions, applicable law,

the settlement of disputes, etc., being omitted.

Ej This document has no annexes. Any references to annexes in the
contract clauses presented in the various chapters refer exclusively to the
text of the chapter in question.
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PART T
A. THE IMPORTATION OF AGRICULTURAL EQUIPMENT

1. General remarks

To a developing country, the impcrtation of agricultural equipment is
a vital activity that is distinguished from the simple acquisition of
capital goods by:
- The fact that the agricultural machinery needed varies with the socio..
economic and geographical conditions of the buyer country;

- Structural weaknesses and environmental problems in the recipient
country in which this equipment is to be used;

- The complete "work chain" concept, requiring the optimum adaptation of
the various links of the chain to one another, as well as their availability.

Thus, special efforts will have to be made with respect to:

- The selection of sets of agricultural equipment which can constitute

"work units" tailored to local conditions;

- The establishment of effective structures for the reception and
operation of this equipment ;

- The development of local skills in adapting and dealing wi*h these
work units;

- The search for and practical implementation of all possible ways of
reducing the foreign exchange outlay required for achieving the level of
mechanization considered necessary for agricultuce.

If these various considerations are to be taken into account, the
contractual relations that govern import operations will have to be clearly

identified.

The suppliers of agricultural equipment can take some responsibility
for agricultural mechanization, from the success of which they, inciden-
tally, benefit through increased sales of products and spare parts. They
should *herefore be able to offer the developing countries products
suitable for local conditions and compatible with the equipment already in

use there, modifying and adapting their products, if necessary.

Importing agricultural equipment can also be regarded by the country
concerned as an intermediate phase in the process of mastering and

developing agricultural mechanization ac a whole,




Attention should be drawn to:

- Assistance in the formulation of a mechanization policy;

- The establishment of product support networks;

- Local manufacture;

- Design research and development, notably in the field of product
adaptation and standardization.

Against this background, certain countries may wish to define an agri-

cultural equipment import policy, or to co-ordinate such operations within
a single body, responsible for ensuring a consistent policy for the

introduction of agricultural machinery into the country.

Accordingly, purchase contracts could be used, for example, to:

\J

- Give priority to "programme" rather than "spot" contracts wherever

possible;

- Make purchases of products absolutely conditional upon the supply of
spare parts;

- Guarantee the user effective product support by actively involving the
supplier in technical assistance, training and after-sales service
operations, etc.;

- Obttain the supplier's agreement to the manufacture of his product in
the customer's country as soon as the latter wishes.
The existence of mutual trust founded on such an approach could lead
to medium~ and long-term contractusl relationships, which would in fact

amount to contracts for the development of complete production routes.

This concept of relationships extending over a number of years could,
in an intermediate stage between importing the product and producing it
locally, take the concrete form of a multi-year agreement setting out
essential provisions, while purchases as such would be made through
individual orders, and that prices and other specific conditions could be

negotiated each year under general rules laid down in the agreement.

If imports are to be a really advantageous solution, albeit a
temporary one, for the development of agricultural machinery, the
contractual provisions governing imports should reflect a community of

interest between the parties.
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The fact of establishing a lasting rather than an ad hoc relationship
with the supplier gives the latter a stabple market and very often quaiifies
him for receiving special incentive benefits. The efforts required of the
supplier to develop an aftez -sales service contribute directly towards
standardization of the stock of equipment around the product which has the
best supporting services. The supplier's aim will thus be to make his

pProduct as popular as possible, so as to give it a brand image.

It should also be noted that the countries with the least developed
agricultural wechanization systems are those in which thLe supplier will
find it in his interest to make the greatest efforts, particularly in
after-sales services. In fact, the misuse of equipment or its poor
perforrance may damage the supplier's future prospects permanently. A
successful start, by contrast, will gain him considerable advantages by

giving him greater credibility than his competitors.

Inviting the supplier to take an interest in the purchaser's projects
for local manufacture will give him an opportunity to establish a long-term

industrial relationship, with all the corresponding advantages.

2. Recommendations for the negotiation and drafting of contracts

The essential clauses include thcse relative to:

(a) The quality and reliability of the products

The purchaser must be assured by the contract of obtaining quality
oroducts. This is all the more necessary as the developing countries
generally have inadequate capability for appraising the true quality of
products offered to them by suppiiers before signing the contract. In this
context, it is recommended that the assistance of consultancy firms

independent of the suppliers be enlisted.

(b) The suitability of equipment for local operating conditions

The introduction of equipment (perticularly new types of equipment)
into a country is g delicate exercise that is not always within the
capacity of operators in the develcping countries. Tr.erefore, the
supplier, who knows not only his prnduct but also itg (foreseeable or
ectualliy tested) performance in the conditions of the buyer's country as

well as the ways of ensuring its rational operation, must undertake in the
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contract to offer equipment appropriate for the use for which it is
intended. However, with the assistance of consultants, if necessary, the
purchaser should clearly define in the tender documents the use to which it

is intended ‘o put the equipment.

(c) Defects and non-conformity in the manufacture of the products

Often, the purchaser does not have the necessary capability to cope
with ¢ situation in which he is technically unable to prove a weakness in
the performance of a given item of equipment, although he is aware of such
a weakness when using the equipment. Contractual clauses regarding this
question are intended tu give the purchaser better rrotection against the

occurrence of similar situations.

(4) Delays in delivery

The purchaser is often rather unimportant as compared with tne
supplier's major customers; the supplier is not necessarily supposed to be
familiar with the constraints of the purchaser. Delays in delivery are of
special impor.ance among these constraints, because, in this area more than
in apy other, it can be said that "time is of the essence of the contract”.
Therefore, particular care should be taken to ensure that delays wnich, in
other cases, may be the subject of a simple delay penalty (standard penalty
clause) are in this case penalized in such a manner that the damage caused
is really made good.

(e) Shortages of spare partsl/

In many cases, it has been difficult to ensure the availability of the
spare parts necessary for the maintenance of the products purchased,
because in particular of delay in concluding a contract for the purchase of
spare parts or sometimes owing to the lack of zeal displayed by the
supplier in dispatching spare parts, knowing that the ccntract for the
product had already been signed and that the purchaser would in any case

b1y the spare parts.

This situation can be avoided if the purchaser concludes the product
contract and the contract for tue purchase of spare parts at the same time.
If, for any reason, an analytical breeskdown and detailed epecifications of
the spare parts cannot be drawn up at that time, it would be necesgsary to

conclude a basic agreement with cl:ar stipulations so that the supplier

1/ See B, p. 19, "The importation of spare parts for agricultural
machinery”.




should know exactly by what date he must submit the analytical breakdown
and detailed specificalions of the spare parts for the purchaser's

approval.

(f) Actual performance of after-sales service operations

As it is the almost universal case that developing countries have very
limited capability with regard to after-sales servicing in the agricultural
machinery sector, it is particuarly important to involve the supplier of

the product in this activity in the purchaser's country.

This involvement can take various forms, one of which is described
below in the annex on after-sales service, and must constitute a contractual
obligation so tha. the supplier undertakes a commitment not only with
regard to the delivery of appropriate products but a2iso and above all with
regard to their use in the field.

(g) The link between the imvortation of the products covered by the
contract and their possible manufacture

As the purchaser is often acquiring a considerable volume of products
on & regular basis, he is in a position to obtain from the supplier, in
return for the volume of business that he gives him, agreement in principle
to extend collaboration to the industrial field (local assembly and

manufacture).

The purchaser has a by no means negligible advantage in that respect;
a supplier who is offered a large and regular volume of sales of a product
may find it worth while to consolidate this volume of business by proposing
the extension of his collaboration to the local industrial manufacture of
this product (assembly and manufacture, integrated progressively).
Therefore, on the conclusion of a sales contract, a commitment may be
obtained from the supplier for future industrial collaboration between him

and the purchaser.

Examples of important clauses to be included in u contract

1. Definitions

For the purposes of the Centraci, the following terms will have the

meanings defined below:
1.1 Product

This term refers to the vehicles, machines, plant, materials,

equipment , accessories, tools of all kinds and their -components and parts,
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in respect of which the contract defines the models, quantities, charac-
teristics and specifications, types and accessories, fuller details being

given in annex ... to the Contract.

The said equipment, whether usually manufactured and/or incorporated
in the products defined in annex ... to the Contract or not, may be
intended to adapt the products to a particular use.

The equipment is the subject of a list constituting annex ... to the

Contract.
1.2 Specifications

This term refers to the standards, performance indicators, and output
Tigures contained in annex ... and in general descriptions of the products
and their characteristics, quality and reliability, provided by the
SUPPLIER.

This term also refers to the accessories and equipment incorporated in
the products, which, failing express stipulation in the Contract or in an-
nex ... must be those with which the products sold on the market in the

SUPPLIER's country are equipped.

2. Contractual documents

The documents setting out the agreement between the parties are the
following:

The Contract;

The main annexes to the contract,g/ such as:

Annex ... : Detailed specification of the goods delivered by the
supplier (characteristics, types, etc.);
Annex ... : Delivery dates;

Annex ... : Prices and method of payment ;
Annex ... : After-sales service;
Annex ... : Guarantee procedure;

Annex ... : List of standard tools.
The above-mentioned annexes are an integral part of the Contract,

3. Subject of the Contract

By the Contract, the SUPPLIER undertakes to sell and deliver to the
PURCHASER, who accepts such sale and delivery, a total number of products

2/ This is a standard clause. Model annexes have not been provided in
this document.
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more fully described in annex ... to the Contract, the characteristics of
which must be in conformity with the specifications and in general with the

conditions laid down in the Contract.

The said products must be new, of recent manufacture, in perfect
working order, in conformity with all the conditions of the Contract,
provided with all the equipment covered by annex ... and appropriate for

the soil and climatic conditions in the PURCHASER's country.

The SUPPLIER undertakes to provide the PURCHASER with all the
necessary technical assistance to enable him to maintain and repair the
products delivered according to the terms and conditions mentioned in annex

... *0 the Contract.

If adaptaetion of tne product should be necessary, the SUPPLIER shall
examine the soil and other local conditions in the PIURCHAS:R's country
before the conclusion of the Contract, so that he will assume responsi-
bility for the product, as far as its efficient use In the PURCHASER's

country is concerned.

L, Laws and regulations, manufacturing standards

k.1 The products delivered must be in conformity with the standards and
rules following from the laws and regulations of the PURCHASER's country
that are in force at the time when each consigmnment of prcducts leaves the
factory. The PURCHASER shall notify the SUPPLIER of any changes in the
said standards and rules as soon as they occur in such a manner as to
enable the SUPPLIER to take them into consideration in the performance of

his Contract.

k.2 All such modifications must be carried out by the SUPPLIER in order to

make the products conform to the new standards and rules.

L,3 Within ... days of the notification referred to in paragraph L.l
above, the SUPPLIER shall prepare an estimate for such modifications and
shall specify any resultant extension of delivery dates. No modification
may be made by the SUPPLIER until the said estimate has been expressly
approved by the PURCHASER. In the event of disagreement regarding the
amount of the estimate or the extension of delivery dates, the PURCHASER
shall have the option of cancelling the part of the order corresponding to

the products that must undergo such modification.
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4.4 The manufacturing standards of the products and the quality standards
for materials used in their manufacture must be comparable with and offer
the same guarantees of reliabillity as those used by most of the leading
world manufacturers of equipment similar to or comparable with the said

products.

5. Modifications, conversions

5.1 If the SUPPLIER decides to make improvements to the products similar
to those i2ue in the manufacture of the products that he markets in hils own
country, he must advise the PURCHASER thereof in the shortest possible

time.

5.2 The PURCHASER may request the SUPPLIER to make conversions and modifi-
cations of the products after the date on which this Contract comes into

effect.

5.3 1In the cases covered by paragraphs 5.1 and 5.2 above, the SUPPLIER
shall prepare, within ... days following the request by the PURCHASER or
following the decision of the SUPPLIER to improve the product, an cstimate
stating in particular the cost by product of such improvements, conversions
or modifications and any extension of the delivery dates that might result
therefrom. In that case, and subject to the provisions of paragrapa 5.1
above, any improvements to the products made by the SUPPLIER shall be
subject to the express prior ag:eement of the PURCHASER.

6. Inspection before delivery

6.1 Before delivery of the products, the SUPPLIER must carry out full
inspections and shall have the preducts fully tested as tc their mechanical
properties, performarce, strength of materials, quality control, finish,
etc. in order to assure himself that the products fulfil all the conditions

required under the present Contrect.

6.2 At the PURCHASER's request, the SUPPLIER must permit the PURCHASER's
employees or agents to be present at such operations for checking,
inspection and acceptance of the products by the PURCHASER, in the
SUPPLIER's factories, workshops and testing establishments.

6.3 Furthermore, the PURCHASER may request the SUPPLIER to have carried
out, at the SUPPLIER's expense, performance tests at specialized testing
centres of worli-wide reputation. This commitment must be stipulated in

the Contract.




T. Packing - marks to be placed on packages

7.1 The products must be supplied to the PURCHASER in perfect condition
and in perfect working order. The SUPPLIER undertakes tn dispatch the said
products with the appropriate and necessary packing and protection suitable
in view cf the nature of the products, the method of transport chosen and
conditions arising when the said products remain for a considerable perioi
in the port of unloading. The Contract shall specify that such packing be
provided at the SUPPLIER's expense. The latter shall be solely responsible
in the event of any damege to the products caused by a defect in the
material or a design fault in the packing and protective materials

supplied.

7.2 If certain precautions have to be observed in handling the products,
precise instructions must aprear on the packages. These instructions must
be given in the form of diagrams showing the steps to be followed,

accompanied by a notice in the ... language.

8. Asscembly, preparation and commissioning of the products

8.1 The product is sold ir the condition agreed between the parties. The
SUPPLIER may dispatch the product in complet<ly knocked down form. In that
case, the SUPPLIER shall be under an oblisation to zssemble the products on
his own responsibility and at his own expense at the time and the place

indicated by the PURCHASER.

8.2 In the event that the PURCHASER, in the course of the assembly,
preparation and commissioning of the products, should make available to the
SUPPLIER unskilled personnel, working under the direction, control and
supervision of the latter, as well as equipment necessary for carrying out
the operations, the manpower and material costs shall be borne by the
SUPPLIER and invoiced to the latter, respectively, st the hourly rate in
force and at purchase price. The SUPPLIER shall credit the PURCHASER's

account in the currency of the Contract for the payment of such expenses.

9. Technical documentation and tool-kits

Every product must be accompanied by one copy, in the language of the
PURCHASER, of the descriptive and instruction manuals necessary for its
operation, by an inspection report and, where appropriate, by a copy of the
technical data sheei and/or the performance sheet, as well as the standard
tool-kit necessary for its maintenance and repair, usually provided by the
SUPPLIER. The standard tool-kit accompanying each product is defined in

annex
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10. Dispatch, transport and delivery

10.1 The SUPPLIER undertakes to supply the products FOB {or CIF, as may be
agreed upon between the parties) STOWED at port (x) (to be specified), at
the PURCHASER's choice and according to the stipulations sent by the latter
to the SUPPLIER, inrconformity with the delivery schedule constituting

annex ... to the Contract.

It is expressly agreed that a delivery request or order shall te sent
by the PURCHASER to the SUPPLIER at least ... days before the date for the
delivery of any consignment of products; it is further understood that

such delivery request or order shall in no case constitute a new order.

10.2 Confirmation shall be made by the SUPPLIER of the quantities to be

delivered and the method of transport.

10.3 The SUPPLIER shall transmit to the PURCHASER the invoices and bills of
lading corresponding to every consignment of products to be delivered and
according to the conditions and procedures laid dcwn in the Contract (to be

defined in the Contract).

10.4 If the SYPPLIER should dispatch to the PURCHASER all or part of the
products to the agreed port of loading after the dates fixed in his own
telex, he must, without prejudice to the provisions of article 11 below,
bvear the consequences of any inJury to the PURCHASER arising out of such
late delivery and must in particular reimburse the PURCHASER within the
shortest possible time for ary demurrage that the PURCHASER has paid.
against presentation by the latter of the relevant supporting documents.

(These provisions apply only if the purchase is carried out on FOB terms.)

11. Delivery. penalties

11.1 If the delivery periods specified in annex ... to the contract are
exceeded, the SUPPLIER shall pay to the PURCHASER a penalty for the delay
equa) to ... per cent of the FOB value {or CIF value if the sale is made on
CIF terms) of the products not yet delivered, for each week or fraction of
a week during which the delay continues. Sums due from the SUPPLIER under
this heading shall be paid to the PURCHASER in the currency of the
Contract, within ... days after notification, to the account desigrated by
the PURCHASER, or shall be withheld by the PURCHASER out of any sums
paya.le by the latter to the SUP{LIER.




11.2 However, the SUPPLIER shall enjoy a period of grace of ... days from
the delivery date originally set, to perform all his obligations. During
such period of grace, penalties for d-lay shall not apply to him.

11.3 If at the end of the period of grace the SUPPLIER has still not de-
livered all the products comprising the consignment, the penalties for
delay shall apply to him retroactively, .~eckoned from the delivery date
originally set in the schedule constituting annex ... to the Contract,
provided that these penalty payments may not erceed ... per cent of the FOB
value of the products in question (or of the CIF value if the sale is made

on CIF terms).

12. Verification of apparent conformity, provisional acc=ptance

12.1 The SUPPLIER shall give the PURCHASER a guarantee that the products

supplied are in conformity with all conditions of the Contract.

12.2 Provisional acceptaace .f the products shall be made at the PURCHASER's
depot, but the latter shall be at liberty tc make provisional acceptance of
all or part of the products delivered on the wharves in the port of
unloading. At the time of provisional acceptance, and without prejudging
the actual conformity of the products delivered,-verification of apparent
conformity shall be made by a representative of the PURCHASER and a
representative of the SUPPLIER. Their findings shall be entered in a
statement of provisional acceptance, prepared and signed oy the representa-
tives of the PURCHASER and the SUPPLIER, mentioning any lack of conformity
noticed on provisional acceptance of the products delivered. If the
SUPPLIER's representative does not appear, the fact shall be mentioned in
the statement of provisional acceptance and the findings of the PURCHASER's

representative shall stand by default, and vice versa.

12.3 The sole purpose of verification of conformity at the time >Of
provisional acceptance is to make certain of the apparent conformity of the
products. Therefore, if, following provisional acceptance and before final
acceptance, during use or under any other circumstances, one or more
products should prove not to be in conformity with all the conditions of
the Contract, the SUPPLIER must remedy the defect or replace the products
with products fulfilling the terms of the Contract, on the conditions laid

down above.

12.4 In the event of the non-conformity of all or a significant pa~t of the

products delivered with all of the conditions laid down in this Contract,
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provisional acceptance of defective products shall not be made and the
consequence will be, intor alia, that the delivery of the said products
shall be deemed not to have occurred, that no transfer of ownership and
risks to the PURCHASER in relation to the said products shall be made and
that the penalties for delay laid down in article 11 above shall take
effect until delivery by the SUPPLIER of products in conformity with the
Contract to replace the defective products, or until the deficiencies of

the said products have been remedied by the SUFPLIER.

In cases in which it is necessary, the SUPPLIER shall make arrange-
ments for the return transport and the transport insurance of defective
products, and the SUPPLIER shall also pay the costs of transport and

insurance of the replacements sent.

12.5 If, within a period of ... days from the date of notification of non-
conformity to the SUPPLIER, the latter has not remedied the defects of the
products or has not replaced them by other products, he shall pay to the
PURCHASER immobilization costs equal to ... per cent of the price of the
prcducts thus immobilized for every week or fraction of a week of immobili: i-
tion of defective products and such immobilization indemnity shall take
effect from the date on which the SUPPLIER was notified of the Jack of
conformity by the PURCHASER.

12.6 If lack or conformity is not established either on provisional
acceptance or during the period between provisional and final acceptance
(unless there is agreement to the contrary), the final acceptance of each
of the said produ:ts shall take place automatically on the expiry of the
guarantee period, without its being necessary to draw up a statement of

final acceptance.

12.7 For products whose lack of conformity has been established, final
acceptance shall occur after it has been established that there are no
longer any defects that have not been remedied by the SUPPLIER; howevar,
such final acceptance cannot occur before expiry of the designated
guarantee period, and will not necessarily occur then. A statement of
final acceptance of such products must be drawn up and signed by repre-

sentatives of both the PURCHASER and the SUPPLIER.

12.8 The SUPPLIER shall pay directly all expenses, duties. taxes and
charges resulting directly or indirectly from the lack of conformity of
products, such as costs of demurrage in ports, of loading or unloading,

parking fees, storage fees, travel and subsistence expenses for technicians,
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transport costs, return of the products and transport for dispatching
products in conformity with the contract, expenses, duties and taxes
resulting from the repair or replacement of the products, this list not

being limitative.

12.9 If the products in which lack of conformity has been established
should at any time represent more than ... per cent of the products
delivered to the PURCHASER by the SUPPLIER, *he PURCHASER shall have thLe
option of immediztely cancelling the present Contract without notice, and,
at the PURCHASER's request, the SUPPLIER must immedaiately take back all
proaucts not in conformity with the present Contract, and must repay the
price paid, without prejudice to.any damages that the PURCHASER may be
entitled to claim in complete compensation for the direct and indirect

injury incurred.

13. Prices and method of payment

13.1 The products shall be sold to the PURCHALER at the prices mentioned in
annex ... to the Contract. These prices are {irm, final and not subject to
revision. They are understood to arply to the products sold FOB {or CIF,

as agreed upon between the parties) STOWED a*t the port{s) to be agreed upon

pursuant to paragraph 10.1 above.gl

13.2 The total contract price for the pi.ducts to be delivered to the
PURCHASER amounts to ... . The contract price also includes all expenses
and charges paid by the SUPPLIER resulting from the application of the
provisions of the Contract, uniess it is expressly provided that such

charges and expenses shall be borne by the PURCHASER.
1L. Guaranzee

14.1 The SUPPLIER shall give the PURCHASER, in respect of the products and
all their parts and components, a guarantee against any malfunctioning and
manufacturing or other defects due to a fault in design, matzsrials, manu-
facture and/or assembly. The SUPPLIER shall give a guarantee that vine
products covered by the Contract are new, of recent manufacture, in perfect
working order and in conformity with all the conditions of the Contract.
Clearly, any damage resulting from failure of the PURCHASER to use the

equipment properly remains the responsibility of the latter.

3/ See p. 12.




14.2 The sole purpose of verification of confoimity referred to in artic.e
12 aboveﬁ/ is to establish the apparent conformity <f the products.
Consequently, in the event that, after the signature of the statement of
conformity and before the expiry of the technical guarantee period, one or
more products should prove during use or in any other circumstances not to
be wholly or partly in conformity with all the conditions of the Contract
(poor design, unsuitability for special uses, non-conformity with "specifi-
cations", etc.), the SUPPLIER must remedy the defect or replace the
products by suitable products under the conditions provided fcr in annex ..

to the Contract.

1L4.3 Complaints made by the PURCHASER or his distributors (dealers) during
the guarantee period shall be the subject of an amicable approach by the
latter to the SUPPLIER. The SUPPLIER undertskes, within the framework of
such amicable arrangements, to bear all expenses related to travel,
replacement of parts, assemblies or other components, as well as labour

costs.
Such complaints shall be made with the aid of the PURCHASER's forms.

1h.4 If a latent defect should beccme apparent, the PURCHASER may at any
time, even outside the guarantee period, demand that the SUPPLIER remedy
the defect in the products at his own expense, either in situ or in his own
factories. Furthermore, the PURCHASER may without penalty cancel all or
part of the order. In that case, the SUPPLIER shall immediately take back
at the price paid plus the expenses, duties and taxes paid the products
covered by the order cancelled, without prejudice to any damages that the

PURCHASER may be entitled to claim as the result of the injury incurred.

A latent defect shall be understood to mean any manufacturing defect
or malfunction appearing several times in one machine or in several

machines of the same type, even after expiry of the guarantee period.

14,5 The SUPPLIER shall guarantee tiie PURCHASER against any proceedings
instituted against him by a user, a third party or an assign of either of
the latter, arising from any physical or material damage caused by a latent
or recurrent defect in the product. The user, the third party, or their
assigns may also institute proceedings directly againat the SUPPLIER for

compensation in respect of injury incurred.

4/ See pp. 13-15.
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14.6 The SUPPLIER shall give the PURCHASER a guarantee against any proceed-
ings instituted by third parties in respect of industrial property rights

(patents, models, designs, trade-marks, licences) relating to the products.

He shall undertake to side fully with the purchaser in any legal pro-

ceedings.

In the event of a judgment against the latter, he shall undertake to
assume responsibility for any compensation, damages, costs, expenses,

registration fees, etc.

The duration of the guarantee period shall be 24 months, and the
relevant procedure will be defined in conformity with the annexes to the

Contract.

15. Import and export licences

15.1 The PURCHASER shall take responsibility for and make it his business
to obtain import licences and tc attend to all formalities required by the
law and/or regulations of his country for the importation of the products

and their clearance through customs.

15.2 The SUPPLIER shall take responsibility for and shall meke it his busi-
ness to attend to the formalities and obtain the authorizations required

for the export of products to the PURCHASER's territory.

15.3 All dues and taxes payable under the laws and/or the regulations in
force in the SUPPLIER's country and related to such exportation shall be
paid by the SUPPLIER.

16. Spare parts

The SUPPLIER shall urdertake to provide the PURCHASER w.th all
necessary spare parts for a period of 10 years from the delivery of the

product.i/

17. Special provisions

The provisions indicated below reier only to the situation mentioned
in the framework of the general remarks (cf. p. 4) in which the PURCHASER
wishes to go a stage further than the importation of equipment and wishes
to obtain an agreement from the supplier for the industrial manufacture of
his product. Thus, the provisions have the purpose of initiating long-term

co-operation.

./ 1In this context, see "The importation of sparec parts for agricultural
machinery”, p. 10.




17.1 The SUPPLIER undertakes, under the terms of the Contract, to assist
the PURCHASER in the local manufacture of the products, assemblies, sub-

assemblies and parts covered by the Contract.

17.2 In particular, the SUPPLIER undertakes to carry out at the request of
and for the account of the PURCHASER, according to arrangements to be
agreed upon jointly, any studies, analyses or research capable of assisting
the PURCHASER:

- In ascertaining the present aad future needs of the local market;

- In ascertaining the structure of the existing stock of equipment
covercd by the Contract that is in use in the PURCHASER's
country;

- In evaluating any industrial project for the local manufacture
of the equipment covered by the Contract.
17.3 The SUPPLIER undertakes, moreover, to assign to the PURCHASER at the
latter's request, according to arrangements to be agreed upon jointly,

- The licensing rights for the manufacture of equipment
covered by the Contract;

- Know-how;

- Technical documentation.

Furthermore, the SUPPLIER undertakes to collaborate closely with the
PURCHASER in any projects for the local manufacture of the equipment
covered by the Coniract, giving assistance in particular in the construc-
tion and start-up of the corresponding industrial installations, as well as

in the training of staff.

17.% The SUPPLIER undertakes to permit the PURCHASER to produce (for the
PURCHASER's own use only) spare parts of the SUPPLIER's design by granting

the PURCHASER a non-exclusive licence to manufacture themn.
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K. THE IMPORTATION OF SPARE PARTS FOR AGRICULTURAL EQUIPMENT

1. Recommendations for the negotiation and drafting of contracts

{i) Introductory remarks

It is important to make clear in the contract the intentions of each
contracting party; thus, in the case of the contract for the supply of
spare parts for agricultural machinery, it must be shown:

- That the purchaser is seeking to obtain tne co-operation of the
supplier in stocking up his stores and depots with assemblies, sub-

assemblies and spare parts produced by the supplier himself, and components
authorized by the supplier;

- That the goods supplied will be used by the purchaser to replace
assemblies, sub-assemblies and spare parts and to maintain the products
comprising the existing stock in the purchaser's country, and may be freely
sold to any client for use or re-sale;

- That the supplier, who produces assemblies, sub-assemblies and spare
parts, and whc has been able to assess the requirements of the pirchaser,
agrees to provide the latter with the said assemblies, sub-assemblies and
spare parts, and to set up a high-quality after-sales and technical
assistance service for the maintenance and repair ci the assemblies, sub-
assemblies and spare parts which have been delivered.

Experience has shown that, in general, the purchaser of agriculiural
machinery is unaware of the variety and quality of the spare parts required
for the maintenance of products recently introduced. For this reason, it
is essential that the supplier, who is well versed in the maintenance of
the products which he manufactures, should undertake to provide the pur-
chaser with recommendations concerning the purchase, maintenance of stocks
and management of the spare parts required for these products. It is,

however, understood that this is a fiel@ in which close co-op-ration

between the supplier and the purchaser is required.

(ii) Examples of important clauses to be included in contracts

1. Definitions

To avoid conflicting interpretations of the main terms used in the
Contract, it is important to ir-lude clear definitions of these terms; for

example:
1.1 Assemblies and sub-assemblies

A group of components classified under a single heading and on which

the functioning of the product is partially or entirely dependent.
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1.2 Spare parts

This term refers to those spare parts, whether originals or authorized
components, included in the SUPPLIER's catalogues, which are currently
manufactured and/or sold by the SUPPLIER, together with any other new spare
parts relating to tﬁe assemblies or sub-assemblies of the SUPPLIER's make.

1.3 Authorized components

This term refers to original components which are manufactured in the

plants of the SUPPLIER's sub-contractors.
1.4 Product

This term refers to the equipment comprising the existing stock in the
PURCHASER's country which incorporates the spare parts defined in
paragraph 1.2 above.

1.5 Specifications

This term refers to the standerds, performance indicators, output
figures and item reference numbers given in the SUPPLIER's catalogues in
connection with the designs of the assemblies, sub-assemblies and spare
parts, and in general descriptions of the nature or quality of the
assemblies, sub-assemblies and spare parts, which the said SUPPLIER has
brought to the attention of the PURCHASER or of other persons by adver-

tising or other means.

2. Contractual documents

The documents setting out the agreement between the parties are the

contract and its annexes.

In the present instance, these annexes - models of which are given

belowé/ - will deal with the following points:

Examples:
~ Prices

-~ Guarantees

After-sales s2rvice and technical assistance

- Packing, marking, protection and packaging

Technical documentation

6/ See pages 30, 31 and 32 below.




- Analytical breakdown of the documents
- List of sub-contractors of the SUPPLIER

-~ Data sheets for spare parts management
These annexes form an integral part of the Contract.

3. Subject of the Contract

This section is concerned with the essential obligations which must be

accepted by the SUPPLIER.

3.1 The SUPPLIER must undertake to sell and deliver to the PURCHASER
assemblies, sub-assemblies and spare parts, which must, as a matter of
obligation, be new, of recent manufacture, in perfect working order and in

conformity with the specifications.

3.2 The SUPPLIER must undertake to provide the PURCHASLR with all
necessary technical assistance in order to enable him to perform his after-
sales service function properly. The terms and details of the said assis-

tance may be specified in an annex to the Contract.

3.3 The SUPPLIER wust be able to deliver to the PURCHASER, as and when the
latter so requests, the assemblies, sub-assemblies and spare parts for a
period of ten (10) years dating from the last delivery. This obligation
must continue even in the event of non-renewal or cancellation of the
Contract. Delivcries may, in this case, be made according to mutually

agreed arrangements.

The SUPPLIER must undertake not to discontinue the delivery of any of
these asseublies, sub-assemblies or spare parts during that period unless,
in the context of their discontinuance, the PURCHASER has been notified of
alternative models which have been approved in advance by the PURCHASER.
Notification of the alternative model must be made not less than one (1)

year prior to the date of the last delivery.

3.4 In the event that improvements are made to the assemblies, sub-
assemblies and spare parts, the SUPPLIER must undertake to notify the
PURCHASER of the new specifications.

3.5 In the event of the introduction of new assemblies, sub-assemblies or
spare parts, the SUPPLIER must inform the PURCHASER thereof as soon as the

latter are marketed.

3.6 The SUPPLIER must undertake to grant the PURCHASER the same preferen-
tial prices on the new assemblies, sub-assemblies and spare parts as those

already pranted to him.
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b, Measures preparatory to placing orders

4.1 Within ... calendar days from the date of signature of the Contract,
the SUPPLIER must study the stock of equipment in the PURCHASER's country
and determine on his own responsibility the needs for his brand of
assemblies, sub-assemblies and spare parts incorporated in products
constituting the stock of equipment in the PURCHASER's country, expressed
as the necessary stock level, taking into account the periods required for

the placing and execution of orders.

Within ... calendar days from the date of signature of the Contract,
ard as provided in the Contract, the SUPPLIER must send the PURCHASER a
proposal for a first order (covering the composition or adjustment of the
stock) and shall send the PURCHASER the stock management directives thus
determined by the SUPPLIER.

k.2 Arter a period of ... months from receipt of the stock, if the
PURCHASER has taken action in accordance with this proposal for a first
order and if this proposal has proved to be excessive in terms of quantity,
the PURCHASEE. will have the option of returning to the SUIPLZER, who shall
so accept, all or part of the assemblies, sub-assemblies or spere parts
that the PURCHASER has not sold or used by that date. This stock will be
returned at the price invoiced by the SUPPLIER plus the expenses, duties
and taxes paid by the PURCHASER. Payment in respect of this returnerd stock
shall be made to the PURCHASER within ... calendar days from the date of
receipt by the SUPPLIER of the PURCHASER's request, into the bank account

designated and in the currency of the Contract.

4.3 The SUPPLIER must send the PURCHASER free of charge detailed lists of
the assemblies, sub-assemblies and spare parts specific to each model of

products to be supplied.

L.4 The SUPPLIER undertakes to assist the PURCHASER in setting up a new
stock to cover needs of assemblies, sub-assemblies and spare parts arising
out of every new importation of products equipped with his brand of assem-

blies, sub-assemblies and spare parts, in order to avoid any stock

shortages between the various deliveries.




5. Placing orders

5.1 GStandard orders

The PURCHASER may place standurd order:, 2ccording to his require-
ments, by registered letter. Standard orders include both those ror the

renewal of supplies and those for specific items.

y.0 Emergency orders

In addition to standard orders, the PURCHASER must be ubile to place
emergency orders. It must be possible to place such orders by all
available means (registered letter, telegram, telex, ete.). In this case,
any order placed by the PURCHASER according: to this procedure must be
handled and delivered as a matter of urgency by the SUPPLIER, according to

procedures to be determined.

6. Packing, protective measures, miarks to be placed on packages

The following recommendations nre designed to ensure that goods
ordered are dispatched in the normal way and are protected against any
damage or loss arising from prolongel periods in port areas. Experience
has shown that, especially in developing countries, congestion in port
areas and the numerous administrative formalities for unloading, customs
clearance, etc. make it essential to take precautions in respect of the

packing and marking of the goods.

6.1 The SUPPLIER must undertake not to dispatch his assemblies, sub-
assemblies and spare parts without the appropriate packaging and protection
for their use in after-sales service. The SUPPLIER must be held solely
responsible in the event of accident or any other damage which occurs while
goods are held in stock in the PURCHASER's country and whizh is caused to
the assemblies, sub-assemblies and spare parts as a result of a defect in
the material or a design fault in the packaging and protective materials
supplied. Moreover, the PURCHASER shall be released from his responsibility
whenever it is established that he has observed the SUPPLIER's instructions

regarding storage.

Packages for dispatch must be suitable for the method of tronsport
chosen. Packaging, protective materials and wrappings must be in conformity

with the provisions of an annex to be added to the Contract.

6.2 Every consignment of assemblies, sub-assemblies and gpare parts sent

to the PURCHASER must te marked in the manner described in an annex to be




attached to the Contract. The marks must be affixed o0 three surfaces of
the package and must be legible, visible and indelible.

6.3 If certain precautions must be obsc-ved in handling the assemblies,
sub-assemblies and spare parts and/or if they must be positioned in a
certain way, the SUPPLIER must undertake to ensure that the necessary
instructions appear on the packages. These instructions must appear in the
form of diagrams showing the steps to te followed, accompanied by a notice
in the languasges chosen by the PURCHASER.

T. Delivery, penalties, transport, time limits

These are standard procedures available to the PURCHASER for dealing

with these matters.

7.1 Delivery of the assemblies, sub-assemblies and spare parts must be
effected within the periods set out in the Contract and to the addresses
indicated by the PURCHASER in his order.

7.2 Every standard order placed by the PURCHASER must be delivered in full
CIF (or FOB) by the SUPPLIER within a period of ... .

T.3 Every emergency order placed by the PURCHASER must be delivered in
full CIF (or FOB) by the SUPPLIER within a period of ... .

7.4 In the event that the delivery periods specified in the Contract are
exceeded, the SUPPLIER must pay the PURCHASER a penalty for the delay,
equal to (x) of the CIF (or FOB) value of the assemblies, sub-assemblies
and spare parts not yet delivered, for each week or fraction of a week of
delay. In no circumstances may these total penalty payments exceed (y) of
the value of the assemblies, sub-assemblies and spare parts not yet
delivered. Sums due under this heading must be paid to the PURCHASER
within ... calendar days, reckoned from the date of notification by the
PURCHASER, to the bank account designated by the PURCHASER and in the

currency of the Contract.

7.5 The SUPPLIER shall enjoy a period of grace of ... calendar days to
effect the delivery of the quantities ordered, in the case of a standard
order. During this period of grace, the penalty for delay specified above
shall not apply to the SUPPLIER. If, at the end of this period of grace,
the SUPPLIER has not effected the deliveries as specified above, the
penalties for delay shall apply to him retroactively, reckoned from the

delivery dates originally set.
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7.6 The SUPPLIER must inform tne PURCHASER by telex, confirmed by regis-
tered letter, of the loading date of the assemblies, sub-assemblies and
spare parts, the number and weight of the packages sent, their CIF (or FOB)
value and their expected dat=z of arrival, together with the name of the
vessel or the flight number cf the aircraft transporting the goods; this
must be done as soon as the assemblies, sub-assemblies and spare pz-ts are

loaded on board.

T.7 The SUPPLIER must send directly to the PURCHASER by airmail, within a
period of ... , all the documents relating to the assemblies, sub-
assemblies and spare parts and to their dispatch to their destinaticn, in
accordance with an analytical breakdown contained in an annex to the

Contract. These documents must be defined in the same annex.

7.8 The delivery and transfer of ownership and risks involved shall be
effected CIF (or FUB) to the port or airport in the PURCHASER's country in-
dicated by the PURCHASER in his order.

7.9 The PURCHASER may reserve the right to request the SUPPLIER at any
time to follow procedures for transporting the assemblies, sub-assemblies
and spare parts which differ from those specified in the Contract. In that

case, the PURCHASER and the SUPPLIER will make the necessary revisions.

8. Verification uf conformity

8.1 The SUPPLIER must give “he PURCHASER a guarantee that the assemblies,
sub-assemblies and spare parts are new, of recent msaufacture and in
conformity with the specifications, the terms of the Contract and the

PURCHASER's orders.

8.2 The PURCHASER shall vorify that each consignment corresponds to the
quentities ordered. This check shall be carried out by the PURCHASER,
where appropriate in the presence of an agent of the SUPPLIER, when the
containers and packages are opened in the storerooms of thz PURCHASER or
his customers. The assemblies, sub-assemblies and spare parts shall be
examined for conformity with the specifications as and when they are put

into use.

8.3 1In the event that the PURCHASER notes any lack of conformity, he shall
advise the SUPPLIER to that effect; the latter shall have the option of
carrying out an examination within a period of ... reckoned from the date
on which the information was received from the PURCHASER. If the SUPPLIER
does not carry out the examination within this period, the PURCHASER's

statement shall stand by default.




- 26 -

8.4 Reimbursement in respect of all assemblies, sub-assemblies and spare
parts found not to be in conformity shall be made to the PURCHASER within
... calendar days, to the bank account designated by the PURCHASER and in
the currency of the Contract, on the basis of the invoice price of the
assembly, sub-assembly or spare part, plus any expenses, duties and taxes
paid by the PURCHASER; such these expenses, duties and taxes shall be

subject to review if the rates at which they are set are altered.
9. Guarantees

9.1 The SUPPLIER must give the PURCHASER, in respect of the assemblies,
sub-assemblies and spare parts dispatched, a guarantee against any mal-
functioning and any marufacturing or other defect due to a fault in design,
in materials or in the manufacture of the assemblies, sub—assemblies and
spare parts, in all cases within the designated guarantee periods provided
for in an annex to the Contract, or for such other designated guarantee
periods as have already been granted by the SUPPLIER or offered tc third
parties, and which may be more favourable than those contained in that

annex.

9.2 The SUPPLIER must guarantee the PURCHASER against any proceedings
instituted against him by a user, a third party or an assign of either of
the latter, arising from any physical or material damage caused by a latent
or recurrent defe:t in the product. The user, the third party or their
assigns may also institute proveedings directly against the SUPPLIER for

compensation in respect of any injury incurred.

10. Prices and method of pay/meni

This section deals with the various methods which the PURCHASER may

adort in order to:

- Remain informed at all times of the prices he is being charged;
- Check on any price changes;

- Take advantage of price reductions for quantity purchase.
The provisions set out below may be used for this purpose.

10.1 The assemblies, sub-assemblies and spare parts to be delivered under
the Contract by the SUPPLIER shall be sold to the PURCHASER at the prices

indicated in the price list contained in the annex to the Contract.
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10.2 These prices may be revised on 1 January each year, provided that,
after such revision, the new prices will be firm and will remain unaltered
for a period of twelve (12) months. They may be further revised only on

1 January of the following y2ar or after some other mutunally agreed

interval.

10.3 The prices may be revised by joint agreement between the parties, in
accordance with the foliowing provisions:
(a) Not later than ... months before 31 December each year, the

SUPPLIER must send the PURCHASER a proposed list of the new prices,
expressed as gross ex-works prices.

(b) The percentage of price revision for the products listed in the
register of the PURCHASER's country may not exceed the average percentage
of total increase, for the year in question, of the full range of general
export prices for the SUPPLIER's assemblies, sub-assemblies and spare
parts. Any increase which the PURCHASER deems excessive shall be recon-
sidered by the two parties, and the SUPPLIER must justify it.

(¢c) The PURCHASER must have indicated final acceptance or refusal of
the SUPPLIER's proposed prices not later than one month before 31 December
of each year.

10.4 Any order placed by the PURCHASER in accordance with a specific price
list must be delivered at the price given in that list, irrespective of any
price revisions which may have taken effect prior to the delivery of the

assemblies, sub-assemtlies and spare parts ordered.
10.5 The currency of the Contract must be defined in the Contract.

10.6 The method of payment for the assemblies, sub-assemblies and spare
parts shall be stipulated in the Contract (letter of credit, bills of
exchange accepted by the PURCHASER, etc.).

10.7 The bills accepted by the PURCHASER are domiciled at a bank designated
by the PURCHASER and acceptable to the SUPPLIER.

10.8 The PURCHASER may request the SUPPLIER for a rebate on the value of
the orders placed with him by the PURCHASER during the year elapsed, if

economic circumstances are favourable for such rebate.

11. Technical documentation

The SUPPLIER must, at his own expense, send the PJRCHASER the
documents, handbooks, diagrams, instructions for maintenance, use and
assembly, etc., which are d-escribed in the annex, within a periocd of ...
from signature of the Contract. He shall also undertake to provide the

same type of documentation, free of charge, whenever the PURCHASER requests
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it. The dispatch of the above-mentioned documernts is essential for
providing the PURCHASER's staff with the requisite information, and for the

planning and organization of his after-sales service network.

12. Most-favoured customer clause

The SUPPLIER must undertake to give the PURCHASER the benefit of the
status of most-favoured present or future customer. This undertaking of
the SUPPL1ER, as defined above, shall continue even in the event of ncn-

renewal or cancellation of the main Contract.

13. General provisions

13.1 Assignment: No assignment relating to the Contract may be made

without the agreement of the parties.

13.2 The documents, handbooks and other written material made available by
the SUPPLIER must be in the language chosen by the PURCHASER and specified

in the Contract.

13.3 Units of measurement: The units of measurement used in relation with
the assemblies, sub-assemblies and spare parts and in the technical docu-
mentation must conform to the standards applying in the PURCHASER's

country.

13.L4 Ownership of documents, drawings, accessories and other material: All
the documents, drawings, accessories and other material made available to
the PURCHASER by the SUPPLIER within the context of the Contract, shall
become the property of the PURCHASER and shall remain confidential.

13.5 Notification: Except where the Contract specifies other means of
communication, any notifications that must be made, as well as announce-

ments and notices that must be given, shall be sent by registered letter.

14. Claims by third parties

14.1 The SUPPLIER must guarantee the PURCHASER against any proceedings
instituted by . hird parties in respect of industrial property rights
(patents, models, designs, trade-marks, licences) relating to the assem-

blies, sub-assemblies and spare parts.

14.2 He must undertake to side fully with the PURCHASER in any legal pro-
ceedings. In the event of a Judgment against the latter, he undertakes to
agsume responsibility for any compensation, damages, interest charges,

costs, expenses, registration fees, etc.
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15. Confidentiality of the Contract

The SUPPLIER may not communicate to third parties, directly or indi-
rectly, all or part of the text of the Contract without the express prior
consent of the PURCHASER. This obligation is reciprocal. The PURCHASER

may refuse to give such consent and need not give reasons for his refusal.

16. Applicable law and judicial proceedings

The Contract is subject to the laws and regulations in force in ....
(the country should be specified, in so far as the inclusion of this clause
depends on the will of the parties; in fact, same countries demand that

the applicatle law be that of the host country).

17. Duration of the Contract

The Contract should be concluded for & period of ten (10) years.

This period shall be reckoned from the date on which the Contract
comes into force. It must be expressly agreed that, if the parties do not
wish to renew this Contract, the party which is not considering renewal
must notily the other party by registered letter in advance, not later than
... before the expiry date set in the Contract.

In the absence of express denunciation under the conditions defined
above, the Contract shall be renewed by tacit agreement from year to year,

subject to the same notice period of ... .

18. Date of entry into force of the Contract

The Contract shall take effect only when the following formalities

have been completed:

- Signature by the PURCHASER and the SUPPLIER of the purchase contract
relating to the products referred to above;

- Approval of the Contract, where necessary, by the competent authorities
in the PURCHASER's country, this formality being the sole responsibility of
the PURCHASER;

¢ - Approval of this Contract, where necessary, by the competent authorities
in the SUPPLIER's country, this formality being the sole responsibility of
the SUPPLIER.
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1/

Examples of principal annexes—

SUPPLIER's PRICE LIST
Spare parts contract

1. SUPPLIER's price list

The price list transmitted to the PURCHASER under the Contract is that
for January of the year (n).

It must be agreed between the two parties whether this price list is
to be understood in FOB or CIF terms, and whether or not packing is
included.

It must also be understood that the prices of the assemblies and sub-
assemblies must be competitive in relation to those of similar models.

2. Rebate

The SUPPLIER grants the PURCHASER a rebate of ... per cent on the
current price, as from ... 19... . It must be understood between the
parties that the prices for January of the year (n) in force until 31
December of the year (n + 1) will not be revised.

Revision of the prices for the ascemblies, sub-assemblies and spare
parts for the year (n + 2) must be caculated the basis of the price list
applying in Jrnuary of the year (n + 1), vhich the SUPPLIER will have
provided by way of information to the PURCHASER.

3. Price alteration

The SUPPLIER must advise the PURCHASER of each alteration of the price
list. He must provide him with all the data necessary to assess the
Justification for such alteration.

Annex

PACKING, MARKING, PROTECTIVE WRAPPING

1. Packing
The packing used for the spare parts dispatched by the SUPPLIER to the
PURCHASER must be appropriate to the method of transport used.

2. Protective wrappings: (an example)

— "he interior must be lined with a layer of waxed cardboard.”
- "A special wrapping must be made of a combination of cloth, polyethylene

and alumipium to fit the internal dimensions of the container.”

7/ See "Contractual documents", pp. 20-21 above.
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When several items are packed in the same container, each item should
be placed in a separate cardboard box and each box covered with the special
combination wrapping.

"The wedging material used must be of a neutral type (polyetbylene
fibre)";

- "Dehydrating capsules must be placed inside the container”;
- "Each wrapping must be vacuum-sealed";

- "Before the container is nailed down, it must be lined on the
inside with Isorel sheeting and aluminium foil."

The packing provided by the SUPPLIER must in all events be completely
leak-tight, and must ensure protection for the goods during storage in the
open air for at least ... months.

3. Special protection (an example)

3.1 "Pinions and gears must be protected individually by tempering or by
the use of cardboard spacers to protect them from impact or rubbing."

3.2 "Adequate protection must be used for any fragile item."

3.3 "Adequate wrapping must be provided to permit long-term storage and
frequent handling in the case of all items."”

Annex

TECHNICAL DOCUMENTATION

The SUPPLIER undertakes to participate in the regular distribution
system for the supply, free of charge, of all documents on spare parts to
the entire network of the PURCHASER.

The issue of documents is not restricted to the initial set, and the
SUPPLIER undertakes to supply a complete set of documents, free of charge,
whenever time a new after-sales point is set up to service his goods.

These documents will include, for example:

A catalogue of spare parts

Microfiches

An information bulletin

A summary inventory list

Technical memoranda

A handbook for preparing recommendations

A 1ist of recommended items for different categories of repairs
Component drawings for each type of engine

An organization and standards handbook for spare parts stores
A management handbook based on a data processing and Cardex file
system.
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Annex

LIST OF SUB-CONTRACTORS

Introductory remarks

It may be of importance for the PURCHASER to be awire of the identity
of the SUPPLIER's sub-contractors, as the prices charged by sub-contractors
are generally lower than those charged bv -l.c SUPPLIER of the product. It
is therefore advisable to obtain supr.ies, whenever possible, directly from
sub-ccntractors. However, it shou.d be noted that purchases effected
through the SUPPLIER of the product usually offer better quality guarantees.

The purpose of this annex is to indicate the sub-contracting companies
which produce components used in the products delivered by the SUPPLIER to
the PURCHASER.

The list of sub-contracting companies is as follows:

Any alteration to this list must be brought to the attention of the
PURCHASER.
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FART II
THE ASSEMBLY OF AGRICULTURAL EQUIPMENT

General remarks

A contract to set up assembly lines for agriculturel machinery amounts
to a contract with a supplier for the provision of CKD { completely knocked
down) kits. Hence, the remarks and recommendations concerning the supply
of finished products and spare parts remain vealid in the case of an

assembly contract.

Furthermore, a project to set up assembly lines does not call for
extensive work as regards the infrastructure, the provision of complex
equipment, staff training, and the organization of assembly lines, but it

does call for trained local personnel.

A number of recommendations can be formulated on how an agricultural

machinery assembly operation should be undertaken in a developing country.

1. Assembly as a first step towards the industrial-scale manutacture
of agricultural machinery

Local industrial-scale manufacture requires the mobilization of sub-
stantial human and financial resources and the use of foreign technology.
For developing countries, this mobilization involves a financial and social
cost which can be a heavy burden on the meagre resources available. 1In
these circumstances, it is sometimes advisable to contemplate spreading the
mobilization of the resources needed for starting local industrialization
over a number of years. Industrial production could thus be carried out in

successive stages, assembly being the first of these.

One advantage of assembly 1s that it does not require large financial
resources or a highly skilled local work force. It enables part of the
product's value added to be replaced by the wages of the assembly workers

and the few raw materials or semi-finished products locally available.

Assembly also ensures better product availability and may foster the
establishment of repair, servicing and maintenance activities, all of which
are factors likely to make for a more rational use of costly equipment.
Furthermore, the existence of an agricultural machinery assembly line in a

developing country implies more or less regular supply of the local market,
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which in turn means standardization of the equipment stock, an essential
condition for attenuating the effects of inadequate capacity in maintenance,

managemen* of stocks of spare parts, etc.

However, assembly should not necessarily be seen as an end in itself.
In fact, it is often considered as one stage in the national industrializa-

tion process.

2. The limitations of assembly operations

Assembly is subject to the following limitations:

- It does not make for a transfer of technology (though it may be a
first step);

- It does not permit the development of local technical and technological
capacities (though it may set such development in train);

- It generates only little value added:

- In comparison with the purchase of fully assembled products, importing
CKD kits for local assembly does not always secure any substantial foreign
exchange savings; often the prices charged for CKD kits result in a cost
price for locally assembled products which is higher than the cost of
importing the same products fully assembled;

- It is important to ensure that the price of CKD kits should be such
as to allow the purchaser to generate a reasonable level of value added.

3. Assembly should be part of a long-term step-by-step integration plan

A long-term step-by-step integration plan should include a set of
objectives and specific deadlines for the local manufacture of components

and parts.

The first stage could consist of the integration of those components
and parts that are suitable for integration in existing industry, that are
not specific to a given make, are less complicated to manufacture and
promote the use of locally available semi-finished prnducts or raw
materials and manpower. As a second phase, more complex components and
parts whose manufacture requires sizeable investments and a skilled labour
force can be integrated during the final stages of the industrialization

process.

Investments will thus be spread over a sufficiently long period and

the techniques and technologies used will be mastered gradually.
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L. The commitment on the part of the supplier to his partner's (the
client's) long-term step-by-step integration plan

When agreeing to collaborate in launching an assembly activity, the
supplier must undertake to extend his collaboration throughout all the
phases of the gradual integration of his product. This commitment might
take the form of the conclusion of a basic agreement stipulating the terms
and conditions for long-term industrial co-operation between the two
partners. Such an agreement would be accompanied by a set of guarantees,
vwhich might, if appropriste, be provided by the Govermments of the two

partners' countries.

The long-term industrial co-operation agreement would be based on the
benefits to both parties of carrying through the integration process to its
final conclusion. The reason is that, when a supplier of agricultural
machinery agrees to collaborate in launching assembly activity, he expects
in return to receive a regular volume of orders for several years after-
wards and to obtain fiscal benefits. This volume of orders would be for
the parts and components required to assemble the products for which he has

granted manufacturing rights.

At first sight, it might seem to be against his interests that the
volume of orders he can expect to receive would fall to the extent that he
agrees to promote the local manufacture of an increasing proportion of
these components and parts. In reality, however, the reduction in the
number of parts and components to be delivered by the supplier following
their local integration may be more than offset by the growth in the
market. This growth in the market will result in a regular increase in the
number of parts and components not yet locally manufactured which will have

to be delivered to the assembly line.

5. The need to monitor import prices for assembly parts and components

If he calls in a supplier to launch an assembly operation, the client
exposes himself to the risk of having to pay inflated prices for the CKD
kits he will need to operate his assembly line. There are several ways of
controlling the cost of such kits, as for instance:

(i) The conclusion of multi-year supply contracts at prices fixed in
advance {an approach wh:ch the supplier may have difficulty in accepting or
will accept only at prohibitive prices).

(ii) The adoption of an annual price review mechanism (this approach
raises the problem of the choice of indices for price review).
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(iii) The adoption of a basket of export prices for similar products
(price list). The price of CKD kits would be reviewed on the basis of the
average increase in the prices in the bsasket (this approach raises the
problem of the relationship between the price of the finished product and
that of the CKD kit).

(iv) Making use of competition between several makes (this approach
presupposes that the cli~nt has an assembly line or several separate
assembly lines which cau be used for a number of makes). The use of
several makes in an assembly line does not pose any major problems at this
level. Nevertheless, caution should be exercised in following this
approach because the existence of a large number of makes can raise
ins.perable problems in the supply and management cf stocks of spare parts
and in equipment maintenance and repair, particularly where agricultural
machinery is concerned.

(v) Opening the market to "built-up" units whenever the CKD kit
supplier charges prices that are considered to be too high ,this approach
is tantamount to the introduction of new makes and thus involves the same
dangers as described above). It also implies a type of action which does
not depend upon the assembly enterprise but on the trade policy of the
client's country (quotas).

In conclusion, it must be said that the problem of pricing CKD kits
represents the major difficulty in an assembly activity. It constitutes
the chief constraint in assembly operations and because of it the duration
of this phase in a step-by-step integration process must be cut down as far

as possible.

6. Achieving a positive foreign exchange balance

Experience shows that the difference between the CKD kit price of a
given agricultural machinery and the price of the same product when
imported fully assembled is rarely greater than 10 per cent. Hence, a
positive foreign exchange balance should not be expected simply because of
the existence of an assembly activity. A positive foreign exchange balance
in respect oi an industrialization activity will be achieved only if the
foreign currency value of the parts and components of a locally manufactured
product is greater than the value of the imported parts and components,
paid for in foreign exchange, that is to say, when the locally manufactured
part3 replace imported parts. The difference obtained in this way would
have to be sufficient to finance the repayment of the investments that
entailed foreign exchange expenditure for the purchase of parts and
components not manufactured. Therefore, the following factors should be

considered.

(i) The need to exceed a minimum integratiocn threshold

Such a situation is possible only if local integration exceeds a
minimum threshold and a portion of the locally manufactured parts,
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components or products is exported and is able to earn the couniry foreigu
exchange resources to meet the external expenditure for the purchase of the
capital goods, services and supplies needed to operate the production unit;

(ii) The need to export

Very special attention must be paid to the foreign exchange balance of
each industrial project. In the case of an assembly line, as indeed at
every stage of the step-by-step integration plan, the suppliers, as
industrial partners, should, through buying back a portion of the local
output, help to balance the foreign exchange position and even, as far as
possible, tip it in favour of the country which has agreed to open up its
market to them.

Buying back a portion of the local output presupposes that prices are
competitive or the international market, that quality is comparable and
that delivery capacity is adequate.
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PART III
THE MARUFACTURE OF AGRICULTURAL EQUIPMENT

1. General remarks 4

The choice of the product to be manufactured should be seen as a
logical consequence of importation, since products that have been tried out -
are familiar and suitable for local conditions. Also, the needs for
standardization of the equipment stock are better satisfied, the personnel N
is trained in the operation and repair of the equipment, and stocks of

spare parts will be smaller and therefore less costly. It will clearly be

much easier to make a choice if the country has eyuipment testing centres
or can make use of the services of recognized internationsl centres

specializing in this field.

The objective to be attained is to ensure some degree of autonomy for
the country or the homogeneous geopolitical grouping in question. The
course to be followed depends on the perticular conditions of each country,
that is to say, its degree of industrialization, the existence or absence
of en industrial fabric, market size, the availability of finance, human
resources and the need for the further processing of local raw materials.
This set of factors also determines the time required to achieve the

desired level of integration.

The manufacture of a complex product, such as a tractor, might be en-
visaged within the framework of an industrialization plan extending over a
long periocd. Intermediate phases of varying length could then be identi-
fied, ranzing from the simplest to the most complicated processes;
assembly, pressing, machining, heat treatment, forging, and foundry
operations. The mobilization of the necessary capital would be easier as
it would cover a long period. Cash flow could be more speedily ensured by
sales, which could begin soon after the construction of the factory. The

following preliminary points should be noted:

The choice of components to be manufactured

In general, one should aim in the first instance at producing the .
items that have industry-wide application and those which are manufactured
by the licensor in his own plants. The period elapsing between assembly
and local manufacture should be shorter than the period before the product

becomes obsolescent for the licensor. Care should be taken to arrange for
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the manufacture of components which the licensor himself sub-contracts;
such manufacture can be carried out by sub-contractors in the licensee's

country.

Planning of the plant area and infrastructure

Experience has shown that it is best if the floor area of workshops
exceeds the standard areas usually observed in developed countries. It
will then be easier to allow for the consequences of errors in design (for
example, inadequate production capacity) and unexpected operational needs
(machine breakdown, large stocks). "Buffer" zones will thus be available
to give wider scope for management action and to permit production

increases without any expansion of the buildings.

Production equipment

The emphasis shculd be on reliable equipment which has proved itself
in the field of production concerned. A choice will have to be made
between universal machines #ad specialized machines which have better
performance but are more sophisticated: it should be possible to base the
choice on the level achieved in the mastery of maintenance tasks. A high-
performance machine which is idle will affect the production process more

than a universal machine, several of which are available in the plant.

For maintenance reasons also, it will be best, as far as possible, to
avoid using sophisticated machines from the very earliest stage of
manufacturing. The gradual introduction of sophisticated equipment can be

envisaged, as competence in maintenance tasks increases.

Construction of buildings

Even at the planning stage, the need for the maximum utilization of

local materials should be borne in mind.

Particular attention should be givenbto infrastructure construction,
in view of the related costs (generally 20-30 per cent). There should be
strict control over the various items: civil engineering, interior work

and utilities.

2. Some remarks on co-ordination

Depending on the specific gituation of each country, and in the light

of the objectives which the authoricies responsible for the agricultural
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machinery industry assign therselves, the various draft clauses listed
below will be of greater or lesser importance, and their final drafting

will vary from case to case.

The clauses will assume increasing importance as the product to be
manufactured becomes more sophisticated and the techrologies used become

more camplex.

One should not, however, jump to the conclusion that the nature of the
product to be manufactured is the sole factor determining the degree of
elaboration of contractual clauses, since mass production of relatively
simple products (e.g. ploughs) with a maximum degree of local integration
constitutes an industrial project which is more demanding in terms of
contractual guarantees than the establishment of an ordinary assembly line
for machines (e.g. tractcrs). Indeed, the manufacturing technology used,
and not the product, is the decisive factor with regard to the importance

of the contractual relations between the customer and the constructor.

Furthermore, the variety of tasks to be performed in commissioning and
starting up an industrial installation for the manufacture of agricultural
machinery often causes the customer, as the principal for the project, to
turn to a number of foreign and national partners. Depending on the extent
to which the customer can co-ordinate the work of all the parties involved,
he may undertake such co-ordination himself, or else delegate it to a

" arrangements. The

single partner, as is the case under so-called "turnkey'
nature and number of the contracts which the customer must conclude will
therefore depend on the approach selected. 1In one case, there will be as
many contracts as there are parties involved in the various individual
tasks. In another case, a comprehensive agreement covering all the tasks

can be concluded with a single partner.

The co-ordination function is doubtless the most difficult task in the
establishment of large industrial complexes. In order to carry it out
efficiently, the customer must have concrete experience in this respect.
Otherwise, the customer should be able tc obtain the effective assistance

of a partner who will assume this functicn.

The overriding objective of an economic agent in a developing country
is obviously to have at his disposal a factory operating proverly according

to specifications.
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Achieving this objective will presuppose that each of the parties
involved completely fulfils his obligations under each of the assignments
mentioned above. It may happen that some of these obligations are not
properly fulfilled and that the explanations advanced in extenuation do not
erable the project principal to apportion the blame correstly. For
instance, if the plant cannot manufacture a particuiar part in the
quantities required, where does the blame lie? With the equipment
supplier? With the licensor, who might not have provided adequate
documentation? With the person in charge of staff training? With the

person in charge of initial management of the plant?

In fact, this question is related to the problem of the guarantees
which the project prircipal must define and secure in order to satisfy
himself or the proper fulfilment of the various tasks which go into a
particular assigmnment and also and above all of the guarantees that will
permit the construction of a factory to meet all his prcducticn targets, in
terms of quantity, quality, local integration, employment of local staff,

etc.

The cortractual clauses and recommendations have been presented as
distinct homogeneous assigmments. Each of these relates to a specific
phase of the process of designing, constructing and commissioning a plant.
Comments have been made on the importance of effective co-ordination of the
assignments, which are all directed towards one and the same objective.
This co-ordination and the problems of responsibility it entails have
serious implications for the results of the various assignments and hence

for the satisfactory conclusion of the project.

It should merely be pointed out here that successful completion of the
various assignments taken separately does not necessarily guarantee the

success of the overall project of which they are a part.

Hence the question arises: under what conditions and for what type of
product to be manufactured a client, as project principal, would be better
advised to split up the tasks among several partners and under what other
conditions and for what other type of product he should rather group the

tasks together and assign them to a single partner.

There are several remarks to be made on this question:

- It will be more difficult for the project principal to identify his
partners' responsibilities when there are several parties carrying out a
number of assigmments than when there is only one such party for all the
asgignments,
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- On the other hand, this disadvantage of "splitting up" responsibilities
is offset by the benefits the client might gain from a judicious division
of project implementation into several separate assignments.

- These advantages will flow from the experience which the client will
most certainly gain if he himself assumes responsibility for co-ordination
of the assignments and possibly for the performance of some or all of the
tasks, rather than merely acting as a "sleeping partner", which is likely
to happen if operations are grouped together.

To be sure, there is no perfect solution. The soluticn to be adopted
will depend primarily upon the assessment by che project principal himself
of the following variables: his own level of experience, the environment
in which he is operating, the complexity of the product to be manufactured,
the technology used, the number of trained staff available, the magnitude

of the financial risk and the terms on which it can be assumed, and the

quality of the partner(s) selected.

3. Recommendations and sample clauses

A. Design of the plant

The plant will be designed in accordance with the rules of the art to
fulfil all the objectives aimed at and to meet the standards set out in
this document, and, in particular, to manufacture locally the products or
components in the quantities called for by the production programme. The
dravings, designs, specifications and other industrial architecture
documents which are to be used as the basis for the construction of the
plant, must be prepared in accordance with accepted professional prin-
ciples. The products or components manufactured in the plant must be of
essentially the same quality as similar products manufactured in the
licensor's plants and must incorporate the same general features, subject
to the standardization or alterations specified in the annex to the
Contract. The design of the plant must take account of conditions
prevailing in the client's country, especially in the region in which the

plant is to be built, including conditions on the site.

Some considerations regarding the technical study

(a) The partner shall prepare and submit to the client not later than ...
months after the effective date of the Contract a complete file of all the
drawings and studies used in preparing and supplementing the technical

description of the plant, together with the preliminary drawings referred

to in annex ... to the Contract.
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(b) The partner shall submit to the client ... months after the effective
date ¢f the Contract:

(i) A complete technical and technological study on the production
equipment. This documentation, which is intended for use by the plant,
must be homogeneous and consistent and fully compatible with the technical
documentation relating to the products as supplied by the licensor (under
the terms of the agreement for the assigmnment of industrial property rights
and know-how). It must include:

- The drawings, layout and detailed instruction manuals for using the
production equirment in accordance with the manufacturing processes
for the components and products, including information on the time
intervals set in accordance with standards obtaining in the licensor's
country;

- Ways or adapting, modifying and versatile use of the production
equipment in the light of foreseeable developments in the production
programme ;

- Operating instructions and data, relating inter alia to the production
times that will be prepared in accordance with the standards applied
in the licensor's plants, and the method for measuring such production
times (depending on the procedure selected, this may be part of the
licensing agreement;

- The descriptive material, directions for use and maintenance manuals
for the production equipment, and catalogues of spare parts;

- Standards and specifications for the production equipment, especially
cutting tools, small tools and testing equipment;

- Charts showing the connected load of the machines, as well as their
capacity and tolerance limits.

(ii) A study of the auxiliary production units and other installations
and equipment;

(1ii) An additional technological study for the auxiliary services and
installations, especially the maintenance workshops and stores, the
administrative sections and various utilities.
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B. The industirial arcniteci’s assignment

Depending on tiae technolcgies used, the type of product, the degree of
plant integration and the production runs involved, the work of building a
plant may range from the construction of a simple shed for small-scale
production to that of large-scale industrial infrastructures. 1In the
latter case, the building work may well represent the largest cost

component of an industrial project.

Moreover, the various operations involved in building a plant call for
very close co-ordination among the participants. Faulty co-ordination
leads to major delays in the entire schedule and increases costs substanti-
ally. The task of co-ordination may be entrusted to an industrial archi-

tect, whose functions are described in this document.

The client must ensure that the industrial architect assigns the
largest possible role to enterprises in the client's country and makes use
of local building materials and methods by endeavouring to adopt standards

that make such action possible.

General principles

The INDUSTRIAL ARCHITECT, working on the basis of documents drawn up
as part of the overall design for the plant, will prepare drawings and work
out general and/or detailed specifications in order that the FIRM(S)
selected can make its/their own working drawings for carrying out the
INFRASTRUCTURE AND BUILDING WORK.

The INDUSTRIAL ARCHITECT will prepare the invitations for tender. He
will approve the building vlans, and will supervise and direct the
execution of the INFRASTRUCTURE AND BUILDING WORK.

(a) OBLIGATIONS OF THE INDUSTRIAL ARCHITECT

1. Specifications and documentation relating to link-ups with utilities

The INDUSTRIAL ARCHITECT will supply the CLIENT with documentation on
linking up with utilities, specifying the exact amounts of electricity,
natural gas, fuel oil, industrial water and drinking water which will be
required for operation of the PLANT; this material is intended to provide
the basis for applving for connections to utilities. The INDUSTRIAL
ARCHITECT will make available to the CLIENT the necessary information and

file documents for obtaining the building permit.
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2. Drawings and specifications for infrastructure and building work

On the basis of the general design for the PLANT (contained in annex ...),
tic TNDUSTRIAL ARCHITECT will prepare the technical documents (drawings,
diagrams, specifications) which are to constitute the file of invitations
to tender. These documents must be sufficiently complete and explicit to
enable the FIRMS to use them in preparing detailed working drawings in

conformity therewith.

The said documents will contain details, in particular, of:
- General design and layout,
- Specifications for the buildings,
- Internal transport routes and arrangement of the main supply channels,

- Specifications for the necessary connecting pipes, quantities of
water required, etc.,

- Requirements fcr road and rail connections,

- Requirements in respect of the internal distribution of electricity,
water, gas and compressed air,

- Requirements in respect of lifting capacity and top limit of lifting
machinery,

- Details on materials handling,

-~ Requirements in respect of lighting, fire protection, air-conditioning,
ventilation, heating, waste removal, environmental factors, soil
quality, etc.

- Information on the foundations required for the production mechinery.

In addition, the INDUSTRIAL ARCHITECT will provide the FIRM(S) which
are awarded the contract with further details as and when required, such as
drawings for foundations, trenches, conduits, bed plates, sockets for

posts, openings for the installation of equipment, etc.

3. Placing orders for INFRASTRUCTURE AND BUILDING WORK

3.1 Preparation of specifications and technical documentation for

INFRASTRUCTURE and BUILDING WORK.

The INDUSTRIAL ARCHITECT, meinly on the hasis of the results of the
studies and documents referred to above, will draw up the specifications,
which he will then submit to the CLIENT not later than ... months after the
EFFECTIVE DATE. He will reach agreement with the CLIENT as to the firms to

which the invitations to tender should be sent.
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3.2 Examination and assessment of tenders - recommendations and choice of

firms

The INDUSTRIAL ARCHITECT will comtile a detailed report on the tenders
received, summarizing his recommendations on all points, and including the
main provisions of the contracts which could be signed with the tenderers
(quality standards, delivery dates, guarantess, prices, credit terms,
etc.). He will also specify the name(s) of the FIRM(S) which he will sub-
mit for selection by the CLIENT.

As soon as this report is received, the CLIENT shall be bound to
inform the INDUSTRIAL ARCHITECT of the name(s) of the FIRM(S) which he has

chosen on the basis of the recommendations made.
3.3 Conclusion cf contracts and dealings with FIRMS

The INDUSTRIAL ARCHITECT will ensure that the contract(s) contain the
necessary provisions in respect of his relations with the FIRM(S) at the
construction SITE, especially as regards his obligation to monitor and

direct the work and his functions in connection with assembly.

4. Direction of the work

The INDUSTRIAL ARCHITECT, acting in his professional capacity, will
supervise and direct the INFRASTRUCTURE AND BUILDING WORK for the plant; in
particular, he will organize work-site activities and co-ordinate the

various tasks and assignments entrusted to the FIRM(S).

The INDUSTRIAL ARCHITECT will monitor compliance with the contract(s)
and will verify that due regard is being taken of the Contractual Performance
Schedule in the implementation thereof. He must also inspect the various
batches of materials on delivery to the site, and enter any reservations

which may be called for if they fail tc conform with the specifications.

While the INFRASTRUCTURE ANL BUILDING WORK is being ..:<ied on, the
INDUSTRIAL ARCHITECT must regularly inspect the site in order to verify
whether the work is proceeding in accordance with the specifications and
drawings, so that he can enter eny necessary reservations and carry out, or
have the FIRM(S) carry out, any action which may be nccessary to remedy as
quickly as possible any lack of conformity. Where appropriate, he will
call for the application of the penalties due in case of delay or of other

safeguards.
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4.1 Organization of the work site

The INDUSTRIAL ARCHITECT will prerare organizational data, regulations
and administrative documents relating to the site (records of meetings held
on the site, progress reports, =tc.). He will ensure that there is a clear
and unambiguous division of responsibilities between himself and the '
FIRM(S), in respect not only of the work itself but also of all the
auxiliary functions such as providing for guarding the site as a whole, the
buildings and the production equipment, as well as any other measures which
are required to prevent possidle damage or loss arising in relation to the

buildings or equipment supplied.
4.2 Examination of working drawings of the FIRMS

The con*tract(s) concluded with the FIRM(S) must contain a requirement
that the lat:er submit working drawings and files to the INDUSTRIAL
ARCHITECT for prior approval.

The INDUSTRIAL ARCHITECT must consequently perform tie additional
function of:
- Updating the project documentation in the light of the drawings and
building prceedures of the FIRMS;

- Examininy the various drawings submitted, to check for consistency,
and the calculations of the FIRM(S) for conformity with the figures used in
the specifications;

- Checking of all drawings and attestations regarding implementation.
4.3 Performance of work at th: SITE

The INDUSTRIAL ARCHITECT will satisfy himself that the work is pro-
perly carried out. In particular, he will:
- Draft the final site regulations and maintain a permanent check on the
observance of discipline and general safety requirements on the site;

- Verify the surveyor's determination of the reference axes of the
installation,

- Check on the installation work of the FIRM(S) and on reference levels
in the course of the work;

- Draft, compile and transmit to the FIRM(S) the service orders for the
commencement of their work, together with any changes which may become
necessary in the course of the work;

- Check on the materials used and on the composition of the aggregates
and the concrete for the masonry work;

- Check on tests carried out by speciaiized laboratories;

-~ Check on the work to ensure that it is in conformity with the
technical specifications of the project and with the rules of the art;
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- Check on the state of progress of the work in the light of the
schedule imposed by the contractual dates in each contract;

- Arrange and direct periodic meetings on the site, and produce and
distribute records of those meetings.

k.4 Certificates of completion

On completion of the INFRASTRUCTURE AND BUILDING WORK for each .
building, the representatives of the INDUSTRIAL ARCHITECT, acting on behalf
of the CLIENT, and the FIRM(S) in question, shall, on the initiative of the .

INDUSTRIAL ARCHITECT, jointly draw up and sign a certificate of completion

or delivery in respect of the building work in question.

The sole purpose of this certificate is to:

-~ Testify that each stage of the work has been completed, or that each
building has been delivered in a new condition;

-~ Establish that the work and buildings in question are in conformity
with the corresponding terms of the work contract.

It is understood that the signature of these contracts will not have
the effect of releasing the INDUSTRIAL ARCHITECT from his guarantees and
obligations. The guarantee assumed by the INDUSTRIAL ARCHITECT shall not
begin to take effect until the last certificate of completion referred to

above has been signed.

In addition, as each of these certificates of completion is signed,
the CLIENT will become the owner of the works completed or the buildings

constructed.

The CLIENT will have an opportunity to point out to the INDUSTRIAL
ARCHITECT and to the FIRM(S) any defects which he may note on this occasion
in the INFRASTRUCTURE AND BUILDING WORK completed.

(b) OBLIGATIONS OF THE CLIENT

5. Administrative permits

The CLIENT will place the SITE at the disposal of the INDUSTRIAL .
ARCHITECT in its present condition (or developed, as the case may be).

On the basis of the files of applications for administrative permits,
prepared by the INDUSTRIAL ARCHITECT and submitted to the CLIENT in the
required form and within a period of (x) months after the signature of the

Contract, the CLIENT undertakes to obtain within a period of (y) months

after receiving the said files the administrative permits for carrying out
the INFRASTRUCTURE AND BUILDING WORK.
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6. Connections with utilities

The CLIENT undertakes to arrange with the competent public bodies that
water and gas mains and electric power and telecommunications lines be laid
as far as the SITE boundary, and that road counections be completed within
the periods of time set out below, calculated from the date on which the
files for application for connection to public utilities are transmitted to
the CLIENT by the ARCHITECT, namely:

Road .+. months
Water supply for building work ... months
Industrial water supply ... months
Waste water ... months
Electricity supply for building work ... months
Electricity supply for production ... months
Gas ... months
Telecommunications for the site ... months
Telecommunications for the plant ... months

7. Payments to firms performing INFRASTRUCTURE AND BUILDING WORK

Payments for INFRASTRUCTURE AND BUILDING WORK will be made directly to
the FIRM(S) by the CLIENT in accordance with the contractual procedures
agreed with the said FIRM(S), on the basis of progress reports approved by
the INDUSTRIAL ARCHITECT.

C. Supply and installation of the
PRODUCTION EQUIPMENT

The supply, installation and start-up of PRODUCTION EQUIPMENT is

another critical phase in the implementation of an industrial project.

The following contract clauses refer mainly to the essential guaran-
tees which the client should be able to obtain from the production
equipment supplier. In addition to these guarantees, the client should
also ensure that:

- He is closely associated in the selection of equipment supplied to
him;

- He takes part in the discussions and negotiations on the prices au
which this equipment is purchased;

- He participates in the supervision of its manufacture in the
producer's factories at all the various stages and most particularly at the
pre-assembly stage;




- 52 -

- He 1s present at the no-load trials of this equipment before it is
dispatched;

- He obtains recommendations on the composition of the stock of spare
parts needed for its maintenance and repair.
The client's staff will thus be able to develop skills by means of
which he will be better prepared to carry out any future expansion of plant
production capacity and in any case to purchase equipment to replace used

machines.

1. List of PRODUCTION EQUIPMENT

A complete and final list of PRODUCTION EQUIPMENT with prices is given
in annex ... to the Contract. All the equipment and installations
necessary for the construction and smooth operation of the CLIENT's plant

should be included in this final 1list.

It is understood that the list of PRODUCTION EQUIPMENT was drawn up on
the basis of appropriate industrial technology and know-how and the cepa-
bilities of the manufacturers at the time when the preparatory technical
studies provided for in the contract for the general design of the factory
were carried out. The list may be amended to take account of technological
developments, i.e. by replacing items of PRODUCTION EQUIPMENT with
equivalent items, provided that they are not inferior to those provided for

in the Contract.

2. Ordering of PRODUCTION EQUIPMENT

The entry into force of the Contract, on the EFFECTIVE DATE, will be
equivalent to the placement by the CLIENT of an order for the PRODUCTION
EQUIPMENT as specified in final form, and the price shall be that stated in
article ... , to be paid in accordance with the methods of payment laid

down in article ...

However, as provided for in article ... below, some PRODUCTION
EQUIPMENT items, particularly those items in the final list of PRODUCTION
EQUIPMENT which are available in the CLIENT's country, shall be supplied
directly by the CLIENT. For this purpose, the supplier shall transmit the
necessary specifications to the CLIENT in order to enable him to make his

8/

purchases in good time.—

Q/ This provision is intended to promote the use of local supplies
whenever possible.
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3. Amendments to the list of PRODUCTION EQUIPMENT

Provided that the specifications laid down in the technical and
technological documentation are respected, the supplier shall have the
option of amending the list of PRODUCTION EQUIPMENT (attached as an annex}),
on condition, however, that the only changes allowed shall be those aimed
at improving conformity with the standards and objectives laid down {(in the
Contract) or at enabling the CLIENT to takc advantage of technological
progress or more rational designs in the field in question, and that the
quelity and performance of the various PRODUCTION EQUIPMENT items shall in
all cases be at least equal to those of the corresponding items included in

the annex to the Contract.

In addition to the modifications which the supplier shall be entitled
to make to the list {attached as annex ... ) under the provisions stated
above, he must also endeavour to introduce any changes which might result
in a reduction in the cost stated in annex ... , either because the item(s)
replacing that/those in the list, whilst identical as regerds quality and
performance, is/are less expensive, or because that/those item(s) although
of inferior quality of performance, conforms/conform completely to the
technical and technological specifications referred to in the Contract, or
because some items which were originally to be imported prove to be

available in the CLIENT's country.

Every change in a PRODUCTION EQUIPMENT item which results in a change
in price of at least x per cent with respect to that quoted in annex ...
shall be subject to an advance request for agreement addressed tc the
CLIENT by the supplier, to which all the relevant supporting documents

shall be altached.

L. Quality of the PRODUCTION EQUIPMENT

The supplier guarantees that the PRODUCTION EQUIPMENT will be new, in-
corporating up-to-date industrial know-how, of the highest quality, free
from any flaw or operational defect and in line with the overall specifi-
cations laid down in annex ... to the Contract. Furthermore, the PRODUCTION
EQUIPMENT shall, generally speaking, conform to the standards and norms
gspecified by the licensor, and its capacity and output shall be those

stipulated in the technical and technological documentation prepared and

supplied by the licensor under the licensing agreement.
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if the suppiier or the CLIERT should discorer in a2 PRODICTION
EQUIPMENT item a flaw or defect due to a design or manufacturing error or
to the use of faulty materials or parts, the supplier shall have the faulty
part or camponent repaired or replaced with the greatest pramptitude and at

his own expense.

The same guarantee applies to the replacement or repair of parts or
components, with effect from the date on which the replacement or repairs

were made.

It is understood that this guarantee does not cover defects due to
normal wear and tear or failure to comply with the SUPPLIER's instructions

for use.

The CLIENT shall allow the SUPPLIER a reasonable amount of time to
examine and replace or repair items which are faulty or do not conform to
requirements, and he may not carry out or have a third party carry out
replacements and repairs without the written permission of the SUPPLIER.
Nevertheless, the CLIENT shall be entitled to correct faults or anomalies
in the PRODUCTION EQUIPMENT, by himself or through a third party, on
condition that the SUPPLIER has been called upon to take the necessary
measures or that this action is necessary to avert a major hazard to the
safety of the piant. In this case, the CLIENT shall immediately inform the
SUPPLIER of the action taken and may ask him to reimburse him in respect of

the necessary, duly substantiated costs.

(a) OBLIGATIONS OF THE SUPPLIER

5. Delivery and inspection of PRODUCTION EQUIPMENT

The SUPPLIER shall deliver or arrange for the delivery of the
PRODUCTION EQUIPMENT as specified in the final list and shall respect the

contractual delivery schedule appearing as an annex to the Contract.

For this purpose, the SUPPLIER shall provide, either himself or
through a third party, for:

- Supervision of the progress of manufacture of the PRODUCTION EQUIPMENT
and of orders placed with suppliers;

- Inspection of the PRODUCTION EQUIPMENT, and particularly technical
supervision of its manufacture in the plant; (this involves the following
operations: checking on the progress of manufacture in the plant,
preparation of documentation on the equipment, trials and acceptance tests
prior to dispatch, inspection of manufacturing work (welds, treatment,
etz., ...); the CLIENT may be present at these operations upon request);
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- Monitoring each consigoment of PRODUCTION EQUIPMENT to verify
quantity, conformity and condition on arrival at the SITE.

The SUPPLIER shall replace or repair missing or damaged articles and
shall ensure that these repairs or replacements are carried out with the
minimum possible effect on the assembly and start-up of the plant. Delays
which may be required by insurance companies for the settlement of claims
shall not exempt the SUPPLIER from any of the obligations, guarantees and

penalties laid down in the Contract.

6. Marking and packing

The reference numbers quoted on the delivery order and the references
to the final list of PRODUCTION EQUIPMENT mention=d in article 5 above
shall be marked legibly, indelibly and comspicuously, either directly on
the PRODUCTION EQUIPMENT itself, or on the packirg unit containing each

item.

The PRODUCTION EQUIPMENT items shall be packed and protected in the
most appropriate inanner, in such a way that the carrier cannot disclaim
responsibility on grounds of inadequate packing or protection, and the
SUPPLIER shall be responsible for any damage, deterioration or loss
occurring up to the installation of these components that is attributable
to faulty, inadequate or inappropriatec packing or protection. The CLIENT

undertakes to ensure appropriate handling of the equipment.

T. Installation of the PRODUCTION EQUIPMENT

The SUPPLIER shall provide for the assembly and installation of the
PRODUCTION EQUIPMENT in the plant, including those components to be
supplied directly by the CLIENT pursuant to article ... below.

For Lhis purpose, he shall send to the CLIENT's country the project
manager and the necessary experts who will have initial responsibility for
work site management and subsequently for the installation of the machinery

and equipment, piping connections for fluids and other similar operations.

These operations must be carried out in accordance with the installation

schedule get out in annex ... to the Contract.

The SUPPLIER shall ensure the con-ordination of all the PRODUCTION
EQUIPMENT trials in the plant, it being understood that he shall assume

sole responsitility vis-8-vis the CLIENT.
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The SUPPLIER shall prepare notes, directions and instructions for the
operaticn and maintenance of the PRODUCTION EQUIPMENT as well as specific
charts and lis“s of spare parts for these machines and in general all

relevant documentation.
(p) OBLIGATIONS OF THE CLIENT

8. Supply of certain PRODUCTION EQUIPMENT items by the CLIENT

As laid down (in articles 1 and 2 above), certain PRODUCTION EQUIPMENT "
items available in the CLIENT's country shall be purchased directly by the
CLIENT and delivered by him to the plant, according to the schedule in

annex ... to the Contract.
(c) JOINT OBLIGATIONS

9. Certification of installation

when the machinery and units constituting the PRODUCTION EQUIPMENT
have been placed in service in the plant, the representatives of the CLIENT
and the SUPPLIER shall, on the initiative of the SUPPLIER, draw up and sign
a joint certification of installation covering the PRODUCTION EQUIPMENT

items in question.

The purpose of such certification will be:

- To confirm that the items of PRODUCTION EQUIPMENT in question have
been delivered and installed and, in the case of machines, that operational
trials have been carried out;

~ To establish that the final list of PRODUCTION EQUIPMENT referred to
in article S above has been conformed toj;

- To release the SUPPLIER, as the various documents are signed, from the
finaacial guarantee providea for under article ... ;

- To enable the SUPPLIER to be paid, in accordance with article ...

The CLIENT shall be entitled, on the occasion of the signing of each
certification of installation, to notify the SUPPLIER of any defects he may
observe in the installed PRODUCTION EQUIPMENT.

D. Organization and initial management of the plant

The task of organization and initial management of the plant is a
hamogeneous one and represents a particular phase in the implementation of
the project. Coming as it does after the preparation of studies and actual
construction of thr industrial umit, it calls for many and varied organiza-

tional and managem~nt skills. These skills relate to the establishment of

complex and detailed procedures, concerning inter alia:
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- The launching and scheduling of manufacturing operations;
- The machinery maintenance and repair system;
- The organization of procurement and supply;
- The management of stocks of raw materials, semi-finished and finished
products.
The initial management phase consists precisely in designing such
systems, setting them up and putting them into operation, until such time
as they have been fully assimilated by tle staff and their use ensures

production on a durable and stable bdasis.

Experie.ce has shown that this phase is a critical one and that it
usually lasts for several months. Moreover, even highly trained production
staff require several months to adapt to their new jobs and to acquire the
reflexes necessary to perform them. It is also during this phase of
bringing the machines into operation that unusual and unforeseeable

difficulties may arise.

These problems can usually be traced back to:
- Design errors, or
- Unsuitability of tools for the machines, or
— Inadequate or insufficient technical documentation on production, or

- Handling errors on the part of inexperienced staff, which result in
frequent breakage of tools, premature wear and tear of equipment and a high
rejection rate for materials and parts, or

~ Failure to comply with equipment maintenance standards, resulting in
frequent machine stoppages and disruption of production flows.
In short, it is during the start-up phase that the majority of
problems arise, mostly stemming from:
- The newness of production apparatus, which has first to be "run in",

- The inexperience of stafi, who must be taught to acquire the appropriate
reflexes,

~ The establishment of systems and procedures which the staff must be
made to understand and comply with.
Regular, continuous production of even a technologically very simple
agricultural mechanization product requires simultaneous and lasting

mastery of a large number of parameters.

One of the available courses of action along the lines indicated above
is to enlist the technical assistance of a specialized partner, choosing

this partner from among the specialists who are most familiar with this

type of operation and in particular with the manufacture of the product
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under consideration. Accordingly. the licensor is an ideal partner for
this task (provided, of course, that, in addition to know-how in manu-
facture, he also has sufficient experience in starting up plants of this
kind).

It should also be borne in mind that the task of initial management ,
being the final stage in the overall implementation of an industrial
project, comes at a time when most of the investments have been made but
cannot yet begin to generate income. Consequently, the success of the
project depends on initial management, which involves relatively low costs
in relation to overall investment. However, the client should not skimp on
these costs, because a successful start-up is an important psychological
factor for the staff of the plant as far as the subsequent phases are

concerned.

The partner is responsible for planning the organization of the plant,
and for setting up and co-ordinating all the aspects of this organization
necessary for the smooth and efficient operation of the various departments

and services of the plant.

In order that he may be able to fulfil his assignment, i.e. to start
up product manufacture and increase the output rate, and to co-ordinate
this with the establishment and operation of all of the plant's services,
the partner will be responsible for initial management of the plant until
such time as it is capable of fulfilling the production programme in
accordance with the agreed standards, and can bte operated satisfactorily by
the client's staff.

In the course of this initial management, he shall assume responsi-
bility for and manage the sectors referred to below, and shall provide the
necessary technical assistance in the sectors placed under the responsibi-

lity and direction of the client, such as those referred to below.

During this initial management period, the partner shall enjoy all the
authority required for him to take the necessary action to carry out his

duties properly.

1. Planning

1.1 Commencement: This phase of planning will begin on the start-up date
of the plant.
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1.2 Scope: During the planning phase, the partner will manage the plant
with the client's staff and with the members of his own staff needed to

assist them.

1.3 End: The planning phase will end on the date stipulated in the Con-
tract, this being the date on which the plant should attain the previously

agreed production targets. !

2. Preparation of the plant organization study

The partner must collaborate closely with the client in preparing a
plant organization study. This will be a complete and detailed study
satisfying modern industrial management standards applicable to the type of
project concerned and adapted to the specific requirements of the plant.
The purpose of participation by the client in preparing this study is to
provide the partner with the information and data that the latter will need

in order to understand local conditions.
2.1 Scope of the study

The study should contain a detailed description of all the organiza- -
tional functions of the plant, define the relationships between the various
departments and services and designate the documents to be used. It should
give guidelines, which should be indicative and not restrictive, on the

following functions:

(i) Administrative and financial functions:

~ General management;

- Organization;

Preparation and management of budgets;

- Accounting (general accounting plus cost accounting,
management of expenditure and income, liquid assets);
Financial services.

(ii) Technical functions:

Study of products and production programmes;

Industrial engineering;

Adaptation and modification of products;

Documentation, metnods, production times and measurement of working
time;

Quality control (reception, manufacture, laboratories).

(iii) Personnel functions:

Recruitment;
Training;
Security;
General services.
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(iv) Production functions:

Scheduling, management of stocks, planning;

Dispatch and transport;

-~ Frocurement, supply, sub-contracting;

Maintenance and repair, including management of stocks of
tools and equipment and of spare and replacement parts.

(v) Functions relating to delivery, after-sales service, follow-up
and adaptation of products to user requirements.

2.2 Submission to the client

The partner shall submit this study to the client not later than ...
months after the effective date of the Contract. Advance information shall

be transmitted to the client as it becomes available.

3. Initial management

To enable the partner to fulfil his assigmment and meet the planned
objectives, the client shall give him the necessary authority to take
decisions concerning the daily routine operation of the plant, in accordance
with the policy laid down by the purchaser, who shall be responsible for
the overall management of the plant.

3.1 Functions remaining under the client's control

The client shall be responsible for procurement, financial and legal
administration, accounting, personnel recruitment and administration,
marketing and after-sales service. The client will appoint a plant
director and management staff with the qualifications specified by the
partner for carrying out these functions. The partner shall provide the

purchaser with technical assistance in managing his activities.
(i) Financial management of the plant

(a) Preparation cf the budget by the partner:

... months after the effective date, the partner shall submit to the

purchaser a budget containing an estimate of initial working capital

for the plant, the assumptions and figures on the basis of whirh this

estimete was made and also all budgetary information concerning the .
management and service functions for which he is responsible.

(b) Contribution of working capital by the client:

The client shall provide the initial working capital contribution by a
date to be agreed upon, according to the progress of the work.
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The client shall subsequently supply the working capital for the plant
as and when needed so that it can operate satisfactorily.

(ii) Procurement
(a) Lists of parts and supplies to be submitted to the client:

The partner shall submit to the client within ... months before the
planned start-up date for *“h< production of any plant components or
products a list of parts and supplies, indicating the quantities and
purchase specifications necessary for the manufecture of those
products and components. Partial lists of supplies needed for the
nmanufacture of ~cmponents will be examined on a priority basis
whernevar necessary.

(b) Division of the lists into three categories:

- The first category will include supplies and parts which are not
available in the client's country.

- The second category will cover those supplies and parts which are
not available in the client's country and can be purchased only from
the licensor or from certain suppliers with whom the licensor
carries more weight than the client. 1In such cases, the purchase
specifications will quote the names of those suppliers.

- The third category will cover those supplies or parts not available
in the client's country, which, however, being standardized or
substitutable, can be purchased on the open market. Here,
specifications should include a list of several suppliers who could
offer favourable financial terms.

{c) Updating of the lists:

The partner will have to update the lists in the light of market
developments.

(d) Procurement policy:

In his recommendation. to the procurement service as to the choice of
tenders, the partner shall recommend the purchase of parts and
supplies from the client's country whenever price, quality and
delivery conditions are more or less the same as those offered by
foreign suppliers. In the event that these items have to be purchased
from foreign suppliers, the partner shall recommznd that they Ye
obtained from suppliers in countries with which the client's country
has concluded trade agreements, provided of course that price, quality
and delivery conditions are more or less the same as those offered by
other suppliers. In all other cases, the partner shall take account
in his recommendations only of criteria of competitiveness.

(e) Increased purchase of supplies from the client's country:

The client and the partner shall periodically examine the lists of
parts and supplies purchased abroad t.o see whether, as a result of
developments within the client's country, some of the parts and
supplies may be bought there. A further objective of this examination
will be, if appropriate, to change the source from which parts and
supplies are obtained, and possibly to transfer responsibility for
certain items purchased. The parties shall ensure, however, that any
substitutions do not disrupt either the execution of orders in hand or
the fulfilment of the assignment.
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3.2 Delegation of authority to the partner
(i) Delegation

Apart from the duties referred to above, the client delegates to the
partner the necessarys authority for the day-to-day running of the
plant.

(ii) Personnel seconded to the client's country by the partner

During the plant organization and initial management phase, the
partner shall second to the client's country management and trained
personnel with the qualifications and experience required for the
smooth operation o1 the plant. The tasks and quality of such per-
sonnel are described in annex ... to the Contract.

3.3 Transfer of responsibilities and management

During the plant organization and initial management phase, the
partner's personnel shall gradually transfer their duties to the client's
personnel, according to procedures to be agreed upon. Operational
responsibilities will be transferred as described below, on the understanding
that the counterparts of the partner's personnel will be under the
hierarchical authority of the partner and must comply with instructions

received from hin.

First stage:

Each member of the client's personnel shall familiarize himself with
the various facets of the work carried out by his counterpart on the
partner's staff.

Second stage:

Each member of the client's personnel shall gradually carry out by
himself as many tasks as possible, under the direction and supervision of
his counterpart on the partner's staff; the latter shall nevertheless
remain responsible for the tasks carried out on his instructions and under
his supervision.

Third and last stage:
Subsequently, and by the end of the assigmment at the latest, the
client's personnel shall assume full responsibility.

3.4 Increases or changes in the seconded personnel

If necessary, the partner shall, at his own expense, increase the num-
ber of seconded personnel in order to fulfil his obligations under the
Contract. Provided that he notifies the client in advance, he shall also
be entitled to change the composition of seconded personnel, in so far as

the qualifications of the newly assigned personnel are equal or superior

to those required for the corresponding duties as listed in annex ... to
the Contract.
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(i) Languages

The seconded staff must be capable of understanding the client's
working language. Expatriate staff whose duties entail frequent and
important contacts with the client must speak the client's working language
(tecnnical staff may use the services of an interpreter).

(ii) Experience

The managerial and trained staff responsibie for applying the
technology and know-how used in the plant (as assigned under an agreement
granting rights to industrial property and know-how) must be particularly
experienced in the -ield of this technology and know-how and must be
recruited from the companies which invented or are applying such technology
and know-how.

(iii) Reports on staff:

At least ... months before each member of the seconded staff is sent
to the client's country, with the exception of those sent to carry out
urgent or unforeseen duties, the partner shall sutmit a list of such staff
to the purchaser for his approval.
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PART IV
TRAINING

A. General remarks

Training is an essential ingredient for the successful establishment
and operation of industrial production units. This is particularly true
for the developing countries, where there is a serious lack of trained
persornel. Hence, special attention should be devoted to training, as
regards both the technological routes directly related to production and
the support activities (supply, maintenance, finance, accounting, personnel
management, etc.). In addition, research and development through the

training of specialists is a matter of fundamental importance.

It is therefore essential to integrate training as necessary for the
operation of the plant with the whole process of negotiation and drafting
of the contract; in fact, it is necessary to establish mutually acceptable
and satisfactory contractual relationships in this field so as to avoid the
common risk of obtaining only partial or fragmentary training. In order to
improve these contractual relationships, the following points should be

9/

taken into consideration:=
(a) Objective of the coatract: definition of the know-how and skills
to be transferred; tasks to be executed following training;
(b) Definition of the training to be provided at the agreed price;

(¢c) Determination of the ownership rights on the materials used for
training and in particular the client's right to use them later;

(d) Preparation of the training programme, vhich should include
several levels and shuuld be applied inter alia to trainers; the relative
importance of theoretical and practical training, euc.;

(e) Determination of the number of persons to be trained (taking
account of possible losses after training);

(f) Recruitment of trainees and selection method; definition of
qualifications and other criteria applied in selections

(g) Provision for verification during training and thereafter that
the transfer of skills and related technical know-how has in fact taken
place.

Of course, it is also necessary to take account of two possibilities,

depending on whether one is dealing with the expansion of an existing

factory, which will, for example, call for the retraining of existing

9/ See also ID/WG.381/1 of 1 September 1982, First Consultation on the
Training of Industrial Manpower; and M. Salem "les aspects Juridiques de
la formation indstrielle" (Leral aspects of industrial training), UNIDO,
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personnel and the training of new personnel, or the establishment of a new

production activity with related training needs.

These considerable and varied training reguirements can be truly met
only through complementary practical training in both the licensor's and
the licensee's own factories. For these reasons it would seem advisable to
entrust the task of training - particularly training specific to the
product - to the licensor, who is the only partner in a position to be
familiar with actual training needs, the necessary qualifications,
students' abilities, etc. In the draft contract for training, the
"partner" will in fact almost always be the licensor. Hence, the contract
for training might usefully be negoftiated in parallel with the licensing

10/

agreement .=

B. Recommendations and sample clauses to be included in a training
contract

1. Definitions

The PARTNER shall undertake to select, train and assign all the

personnel necessary for the smooth operation of the plans.

The term “personnel" used in the Contract covers all categcries of
wage and salary earners: supervisory ustaff, engineers, technicians,
draughtsmen, foremen, shift-foremen, craftsmen, machine adjusters,

specialized workers and all administrative or other employees.

With the PARTNER's assistance, the PURCHASER shall recruit his
personnel who will then have to receiv: training and/or further training,

as the case may be.

The purpose of the training should be not only to ensure that
personnel are capable of running the plant and to enable the production
programme to be fulfilled in accordance with standards incorporated in a
schedule to be drawn up, and with as high a level of productivity and
profitability as possible, but also to give supervisory personnel mastery
of the various techniques and the technology used in the plant so that they
can develop the latter and the production programme and also adapt the

output according to technological developments and user requirements.

In the training and assignment of personnel, due account should be
taken of the technical and administrative ret-up into which the personnel

will be integrated, in order to give them an opportunity for development,

10/ See Part V, below.
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particularly in accordance with modern principies of job enrichment.
Training should be carried out in the plant from the start-up date onwards,
so that each member of the personnel is completely familiar with his own
section of the plant and receives instructions on the spot relating to the

post he will be assigned to fill in that section.

2. The PARTNER's obligation to prepare and submit a manpower plan to the
CLIENT

This manpower plan shall include:

2.1 A definitive breakdown of personnel requirements for the plant,
including a detailed description of each function carried out in the plant
and the corresponding International Labour Office classification of

occupations.

2.2 The qualifications whizh the plant personnel must possess in order to
perform their duties, including:

- Maximum and minimum age;
- General and specialized education;
~ Professional experience.

2.3 A recruitment schedule, a selection programme and appropriate

selection tests for the plant personnel.

2.4 A training programme based on the annexed general data, including:

-~ A detailed programme for the training (abroad) of higher-level and
supervisory personnel;
- A detailed prcgramme of training in the CLIENT's country:
- A programme of special training in the CLIENT's country reserved for
the above higher-level personnel in the following fields:
- Study of all aspects of product manufacture, operation and main-
tenance;
- Siudy of modern management techniques (optional);
- Training, for each category of personnel, in fulfilling the res-
ponsibilities specific to each post;
- Assessment of job efficiency.

3. Recruitment

The CLIENT shall supply personnel for the plant, in sufficient numvers

and in conformity with the requirements outlined in the manpower plan.

The entire personnel of the plant will be recruited by the CLIENT with
the assistance of the PARTN=K, as follows:
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3.1 Initial presentation of candidates

The CLIENT shall nominate candidates likely to meet the requirements
outlined in the manpower plan supplied by the PARTNER. At the PARTNER's

request, and with his assistance, the CLIENT shall have candidates undergo
the appropriate psychological or vocational aptitude tests to verify their

qualifications.
3.2 Selection and recruitment on the basis of the outline of requirements .

If enough candidates can be found who meet the requirements, the
PARTNER shall select from their number trainees who will then be recruited
by the CLIENT. The CLIENT will sign the training and employment contracts
of the selected candidates, who will be employees of the CLIENT and not of
the PARTNER.

3.3 Unavailability of candidates meeting the requirements

Should the CLIENT not be able to supply candidates meeting the
requirements outlined in the manpower plan within the time allowed under

that plan, the provisions of article ... shall apply.

§, raining abroad

4.1 Number of employees, scope and duration of training abroad

The PARTNER shall provide for the training in his own plants of a
total of ... persons for a total duration of ... months. The parties may
determine by mutual agreement other places at which training may be

completed or supplemented.
L,2 Reception and supervision of trainees

The PARTNER shall attend to the necessary formalities for the CLIENT's
trainees' stay and studies abroad, and their reception, living conditions,

discipline and welfare.

The PARTNER shall:

(a) Consider any changes which may have to be made in teaching pro-
grammes and supplement the latter with special courses and visits to
enterprises whose activities correspond to the trainees' fields of
specialization;

(b} Provide for the supervision of training and guidance during
training and consider what changes might be made to improve vocational
training.
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4.3 Examinations to be taken by the CLIENT's trainees and pass certificates
(a) Examinations

Cn completion of their training programmes and before returning home,
the trainees shall take theoretical and practical examinations prepared by
the PARTNER, to ascertain whether, in accordance with the standards set by
the PARTNER, they have acquired the professional skills and knowledge
required for the supervisory posts to which they will be assigned.

(b) Notification of the CLIENT

The PARTNER shall notify the CLIENT of the planned date and place of
examinations at least ... days in advance so that the CLIENT may, if he so
wishes, appoint a representative to attend. This notification shall
include a description of the planned exuminations and the pass standards
required.

(c) Pass certificates

Those trainees who, in the opinion of the PARTNER, have reached the
standards he has set shall receive pass certificates signed by him for the
training programme concerned.

(d) Additional training or reassignment of those who fail the examin-
ations, and replacement trainees

The PARTNER may, at his own expense, extend the training for any
additional period considered advisable for those who have failed the first
examinations. At the end of that period, these trainees must take further
examinations. If the results of the second examinations are once again
below the minimum standards set and the PARTNER believes that the trainees
in question are not capable of improving, these trainees will be reassigned
to jobs requiring a lower level of skills or qualifications. Replacement
trainees shall be provided by the CLIENT within ... months following the
date of the PARTNER's notification to the CLIENT, and these trainees shall
be trained by the PARTNER for the posts to be filled.

(e) Certification of completion of training abroad

When at least ... trainees have passed the examinations, the repre-
sentatives of the parties shall sign a certification of completicn of
training abroad.

(f) Purpose of certification

The certification of completion is signed so that the final payments
due to the PARTNER for training abroad may be made; it does not release the
PARTNER from his obligations to continue or complete staff training in the
plant in the CLIENT's country.

5. Training in the CLIENT's country

The PARTNER shall provide for the in-plant training of the CLIENT's

employees referred to in the annex.
5.1 The Plant Training Centre

In order to train the CLIENT's cmployee:, the partner is responsible

for designing, equipping and bringing into operation in the plant a
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Training Centre suitable for the training programme described below, for
on-the-job training to be carried out by the PARTNER after the start-up

date and for the training necessary for the routine operation of the plant.
5.2 Director of training and imstructors

The PARTNER shall second to the CLIENT's country a director of
training and at least ... instructors, whose qualifications, scheduled
arrival dates and periods of secondment are listed in annex ... . The task
of this group of persornel will be to carry out the training programmes in
the CLIENT's country.

5.3 Training of instructors in the Plant Training Centre

The PARTNER shall provide for the training of the CLIENT's staff
assigned to the Plant Training Centre so as to enable the CLIENT to take
over the subsequent training of further personnel. For this purpose, each
member of the PARTNER's team of instructors will have as an associace one
of the CLIENT's instructors, who will gradually take over the training role
entrusted to the PARTNER's personnel, under the supervision of the PARTNER.

5.4 Examinations to be taken by the CLIFNT's employees and pass certificates
(a) Examinations

On completion of training in the CLTENT's country, each technical or
administrative employee shall take theorotical and practical aptitude
examinations prepared by the PARTNER in order to determine whether he has
acquired the necessary technical skills to carry out the duties which will
be assigned to him in the plant. These cxaminations will be based on the
standards set by the PARTNER in the manpower plan.

(b) Notification of the CLIENT

The PARTNER snall notify the CLIENT of the planned dates of examin-
ations at least ... days in advance so that the CLIENT can appoint a
representative to attend. This notification shall include a description of
the planned examinations and the pass standards required.

{(¢c) Pass certificates

Employees whose examination marks meet the standards set by thre
PARTNER for the post in question shall receive pass certificates.

(d) Additional training or reassi rment of those who fail the .
examinations, and replacement of personnel

(See 4 (d) above.) .

(e) Certification of completion of all training activities in the
CLIENT's country

(See 4 (e) above.)
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(f) Purpose of certification of completion of all training activities
in the CLIENT's ccuntry

The purpose of the certification of completion referred to above is to
enable the final payments due to the PARTHER for training in the CLIENT's
country to be made. It shall not release the PARTNER from his obligation ’
to continue or complete on-the~job training during the plant organization
and initial management phase.

{This article is recommended for cases in which the CLIENT makes a
PARTNER responsible not only for designing and constructing the plant but
also for studying and establishing its organization and taking charge of
initial management up to the time of final acceptance, when the production
objective is achieved. In that case, the PARTNER's obligations as regards
personnel must remain in effect until actual final acceptance of the
plant).

5.5 Supervision and periodic reports

The PARTNER shall periodically carry out suitable spot checks,
including practical examinations if necessary, to establish the efficiency
of training orogramm:s and to verify that the employees receiving the
training are capable of benefiting from it. Every ... months the PARTNER
shall send the CLIENT a report summarizing the results of these checks and
the conclusions to t.> drawn from them and shall point out, as soon as they
become apparent, any shortcomings or problems which might arise, so that
the CLIENT may take ihe necessary decisions with full knowledge of the
facts. On request, the CLIENT shall be entitled to participate in these

checks.
5.6 On-the-job training

The PARTNER shall carry out suitable on-the-job training programmes so
that each employee can acquire a full grasp of his own role in the plsant

and receive instructions on the work he «will be carryirg out in his post.

6. Training adjustments

It is understood that, whenever:

- The candidates presented by the CLIENT are inadequate in number
or quality with respr:ct to the standards or levels referred to in the
annex;

- The candidates presented by the CLIENT are not put forward within the
time-limits stipulated in the manpower plan;

-~ The number of employees who drop out during training or leave on
completion of training exceeds the estimates shown in the annex;

- The number of trainees fauiling the examinations at the end of training
exceeds the estimate;

the two parties shall agree on the measures to be taken. If necessary, the

PARTNER's assignment may, by mutual agreement, be cxtcnded and the PARTNER
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shall be paid for all services thus rendered and for all the resulting
direct costs incurred both in the CLIENT's country and abroad, provided
that he has properly met his obligations as regards training. Moreover, it
is understood that if, because of labour market conditions in the CLIENT's
country or local training resources, it becomes clear that basic theore-
tical and professional knowledge is inadequate, the PARTNER and the CLIENT

shall also decide what measures are to be taken and under wlLat conditions.

T. Guarantee by the PARTNER
The PARTNER guarantees that:

- The manpower plan he has prepared will be in conformity with modern

personnel management techniques;

- His obligations as regards training will be met in a professional

manner which satisfies the needs of the porsonnel being trained;

-~ The training referred to in the Contract will be appropriate for the

accomplishment of the mission.
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PART V
MODEL AGREEMENT FOR ASSIGNING LICENCE AND KNOW-HOW RIGHTS
FOR THE MANUFACTURE OF AGRICULTURAI, EQUIPMENT

1. General remarks

The purpose of this model licensing agreement is to provide the appli-
cant for the purchase of a licence to manufacture an item of agricultural
machinery with exact and detailed recommendations as to what he will
normally be entitled to expect from a licensor who agrees to assign to a
licensee his own rights to industrial property and know-how for the

manufacture of his products in the licensee's plants.

For a better understanding of the scope of the clauses contained in
this document, it should be noted that:

(i) The contract covers not only the assignment of manufacturing and
sales rights in the product, but also the compilation and transfer of the
technical and technological documentation which is required for it to be
produced in the licensee's plants. This documentation is the outcome of a
major effort of process engineering, and it would be a mistake to separate
this from the actual assignent of manufacturing and sales rights. In other
werds, the licensee would be wise to entrust the responsibility for this
process-engineering work, wherever possible, to the holder of the manu-
facturing know-how. What is sought here is a transfer of technology, which
could well be achieved by means cf a licensing agreement involving wider
responsibilities on the part of the licensor. It should also be noted that
in most cases manufacturers of agricultural equipment who are capable of
assigning licences can also assume such extra responsibilities (process
engineering, technical assistance, the supply of production equipment,
training, etc.), which is not usually the case in other industries.

(ii) It is assumed throughout that the licensee has available manu-
facturing facilities with which he intends to manufacture the product for
vhich he has purchased the manufacturing and sales rights. 1In this case,
when the manufacturing documentation is compiled, special care must be
taken to adapt it to the type and specifications of the available pro-
duction plant.

(iii) wWhen the licensee has no manufacturing facilities available and
intends to acquire them to match production rights which he has already
obtained from another quarter, special care must be taken to ensure co-
crdination between the licensor and the partner entrusted by the licensee
with the responsibility of identifying, delivering, installing and, where
appropriate, starting up the manufacturing facilities.ll/

(iv) The provisions contained in the contract will remain valid irres-
pective of the type of agricultural equipment to be produced. However,

11/ See above (Part III, The manufacture of agricultural equipment).
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the clauses relating to refinements, improvements, alterations and new
models are less relevant in the case of simple equipment, the technology
for the production of which has little development potential.

(v) The provisions contained in the contract will also remain fully
valid, irrespective of the possible extent of the local integration of pro-
ducts. However, the fees payable to the licensor should be calculated not
on the total value of the product, but only on the value of the components
of which the product consists and in respect of which an actual transfer of
‘echnoclogy has taken place.

(vi) 1In the case of a straightforward assembly operation, most of the
provisions relating to the transfer of know-how and the compilation of
technical and technological documentation, as well as those concerning the
trade mark of the product and references to the licence, will not apply.

On the other hand, the provisions in respect of sales and maintenance
rights will be fully effective. A section dealing with assembly operations
lists the various recommendations designed to afford the customer a degree
of protection with regard to this type of activity.

2. Model agreement

IT HAS BEEN STATED BEFOREHAND:

1. That the LICENSOR holds all the industrial property rights and know-
how which are required to manufacture, in accordance with the terms of the
Agreement:

(a) The ... (PRODUCTS to be named), which will be manufactured by the
LICENSEE, and which are briefly described, together with their main

features and related manufacturing processes, in the annex (and are
hereinafter referred to as the "PRODUCTS");

(b) Certain parts of these PRODUCTS (hereinafter referred to as the
"ORIGINAL PARTS") which are briefly described, together with their main
features in the annex.l2/

2. That the LICENSEE wishes to acquire all the rights, information and
technical assistance required for the manufacture, development, use, sale
and maintenance of the PRODUCTS and ORIGINAL PARTC, in accordance with the
provisions of this LICENSING AGREEMENT.

ON THE BASIS OF THE FOREGOING, THE PARTIES HAVE AGREED AS FOLLOWS:
Article 1 - Definitions

For the purposes of this LICENSING AGREEMENT, the terms used herein
shall have the meanings expressly and contractually assigned to them in the

annex to the Agreement.

11/ There are no model annexes in this text.
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Article 2 - Know-how and industrial property rights

2.1 The LICENSOR assigns to the LICENSEE, finally and irrevocably, without
reservation except as provided under the present Agreement, all the know-
how and industrial property rights which he has or may obtain and which are
necessary or relevant to the design and manufacture, development, use, sale
and maintenance of the PRODUCTS and ORIGINAL PARTS, as designed now or in
the future, with all subsequent refinements, improvements and alterations,
and in the form in which they must be manufactured according to the current
procedures of tne LICENSOR pursuant to the provisions of the Agreement, and

the LICENSEE accepts such assigrment.

{The LICENSOR shall refrain from granting or assigning the rights
referred to above to any company in the LICENSEE's country, and undertakes
not to manufacture or cause tc be manufactured in the LICENSEE's country
any product whose performance is within the same range as that of the
products and whose basic design and essential parts are similar to those of
the PRODUCTS and ORIGINAL PARTS.]

2.2 The LICENSOR also irrevocably authorizes the LICENSEE to obtain in his
own country, to the extent permitted by the law of that country, any of the
LICENSOR's patents as set out in annex ... to this Document, or which may
be subsequently registered in the LICENSEE's country and are related to the
ran;e of PRODUCTS or ORIGINAL PARTS.

2.3 The LICENSOR grants the LICENSEE a non-exclusive licence in respect of
all industrial property rights which he possesses or may obtain outside the
LICENSEE's country, and of the associated know-how, which relate to the
PRODUCTS and ORIGINAL PARTS, as well as to any subsequent refinements,
alterations or improvements, in so far as the exercise of such rights is
necessary for the sale, use and maintenance of the PRODUCTS and ORIGINAL
PARTS outside the LICENSEE's country, in accordaunce with the provisions of
Article 3.1 (b) below.

2.4 The know-how and industrial property rights which are granted or as-
signed by the LICENSOR under the present LICENSING AGREEMENT do not include
know-how or .ights relating to PARTS which are neither the property of, nor
in the poss~ssion of, the LICENSOR. The LICENSOR declares and guarantees

that the rights and know-how thus excluded relate solely to the manufacture
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of PARTS originating in the LICENSEE's country and IMPORTED PARTS as set
out in the annex. The LICENSOR shall ensure that this list is kept
permanently up to date for the duration of this LICENSING AGREEMENT.

2.5 The LICENSOR declares that the know-how which is assigned pursuant to
Articles 2.1, 2.2, and 2.3 above includes all the technical information
which is available to the LICENSOR and is necessary for or relevant to the
manufacture, use, sale and maintenance of the PRODUCTS and ORIGINAL PARTS.
This know-how will be appropriate for the production equipment installed in
the LICENSEE's plants, and will be communicated in the form of a full and
detailed set of tecnnical documentation, suitable for reproduction, so that
no further elucidatlion o. extra information of any kind, other than the
inspection measures stipulated in the present document, is required for its
use to permit the attaimment of a quality standard in the PRODUCTS and
PARTS similar to that obtained by the LICENSOR in his own plants.

2.6 Not lat=r than ... months after the effective date of the LICENSING
AGREEMENT, the LICENSOR shall transmit tc the LICENSEE the complete and
detailed list of the technical documentation referred to above, which shall
be delivered to him in accordance with a time-table agreed upon between the
parties. The LICENSOR and the LICENSEE shall jointly study this list, as
well as the proposed method for the internal arrangement of the tecunical
documentation, shall determine what, if any, additions or alterations are
to be made, and srall draw up a time-table specifying the dates on which
the various parts of the technical documentation must be delivered to the
LICENSEE, subject to the delivery dates set out in an annexed schedule.
This documentation shall be appropriate for the technical documentation
relating to the preoduction equipmert at the disposal of, or shortly to be
at the disposal of, the LICENSEE in his plants. Tt shall include, 1in

particular:

(a) The range of usec and performance parameters of the PRODUCTS;

(b)Y The drawings of the assemblies and sub-assemblies and the detail
drawings and nomenclsture of the PRODUCTS and ORIGINAL PARTS to be
manufactured vy the LICENSEE, together with the necessary specifications,
as well as the drawings and specifications of any special equipment and
tools and ot the special testing devices and instruments not routinely
manufactured or sold from catalogue;

(¢c) A file showing, on the basis of detailed technological data sheets,
the periods of time allncated for each machining operation on the indi-
vidual items and for the cssembly of the PRODUCTS, which must include, in
particular:
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- Working and inspection instructions for complex operatinns, with a
subdivision of the various phases of the work;

- Designation of the work stations and machines involved in each
operation;

- A list of the materials to be used, with an indication of the quality
standards for each item;

- A list of the measuring instruments and devices which are required but
not routinely manufactured or sold from catalogue;

- A list of standard measuring instruments and devices.

(d) The "process files" containing detailed descriptions of all the
production processes and all the machining and assembly operations, both
individually and in their chronological sequence. 1In this context, a file
will be compiled for each PART and PRODUCT manufactured, taking account of
the division of labour bet'reen the various work stations; this must
include:

~ The drawings for machining and assembly;

-~ The range of manufacturing operations and a list of the tools and
equipment required;

~ The reference numbers of the designs of any special tools or equipment
not routinely manufactured or sold from catalogue;

- The range of heat-treatment operations;

- The range of inspection and trial operations, with a list of the
testing equipment;

~ The reference numbers of the specifications for the testing equipment
and instruments, together with the reference numbers of drawings of special
testing equipment or instrvments not routinely manufactured or sold from
catalogue;
(e) A system of records by which the preparation and delivery of the
"process files" can be checked, and in which successive alterations to the
PARTS and PRODUCTS can be recorded. A separate form for each PRODUCT must
indicate the PARTS required and their bulk and technical and other

properties;

(f) The specifications and any other information required to enable the
LICENSEE to place orders for raw materials and parts not to be manufactured
by the LICENSEE himself;

(g) The standards used in the LICENSOR's plants, together with any
portions of these relevant to all the parts concerned, especially:
- Standardized parts;
- Purchased parts;

- Semi-finished products and raw materials used in the manufacture of
the PRCDUCTS, with an indication of the corresponding international
standards;
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(h) Instructions for inspecting and, where appropriate, acceptance and
storage cf the following items:

- Raw materials;

- PARTS originating in the LICENSEE's country;

- Imported PARTS;

- ORIGINAL PARTS;

- PRODUCTS;

(i) Instruction and maintenance handbooks for the use and maintenance of
the PRODUCTS;

(J) A detailed list of available spare parts and documents to make

possible compilation of a catalogue of spare parts;

(k) Drawings for meking the foundry patterns required for the production
of ORIGINAL PARTS.

The above-mentioned technical documentation shall be transmitted to
the LICENSEE in accordance with the time-table agreed upon between the
parties under this Article. This technical documentation shall be supplied
to the LICENSEE in ... copies, in a form suitable for reproduction, in the
... language (to be specified). The system for the internal arrangement of
this documentation, and the coding of drawings and other technical
documents used must be consistent. All documentation supplied to the

LICENSEE shall become and remain the property of the LICENSEE.

2.7 The LICENSOR shall carry out a systematic check of the documents at
the time of dispatch. As each portion of the technical documentation
reaches the LICENSEE, the LICENSOR and the LICENSEE shall check it for
omissions or inaccuracies. The LICENSOR shall, at the earliest possible
moment, provide all the additional documents or information required to

remedy any omissions or inaccuracies which may be noted at any time.

2.8 The LICENSOR (eclares that the industrial property rights referred to
in Articles 2.1, 2.2 and 2.3 above comprise all the industrial prop.rty
rights existing at the time and on the date of commencement of manufacture
of the PRODUCTS and which relate to tne PRODUCTS and the ORIGINAL PARTS, as
well as all industrial property rights relating to the foregoing which the
LICENSCR and/or any companies under his direct or indirect control may
subsequently acquire or exercise. In this connection, the LICENSOR
undertakes to be personally responsible for obtaining any authorizations

which may be necessary.
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The LICENSOR declares that the said rights existing at the time are
set out in annex ... to this LICENSING AGREEMENT.

The LICENSOR deciares that the industrial property rights granted or
assigned to the LICENSEE do not include those relating tou any imported
PARTS, particularly rights relating to the following parts:

ceeretiens LIST OF PARTS WITH MANUFACTURER's NAME

Article 3 - Sales rights
3.1 The LICENSOR assigns finally and irrevocably:

(a) The exclusive right to sell the PRODUCTS and the ORIGINAL PARTS within
the LICENSEE's country; consequently, the LICENSOR undertakes not to sell
or permit others to sell within the LICENSEE's country, without the prior
agreement of the LICENSEE, any products whose performance is within the
same range as that of the PRODUCTS and which are similar in their basic

design and essential elements to the PRODUCTS and ORIGINAL PARTS;

{b) The non-exclusive right to sell the PRODUCTS and ORIGINAL PARTS
outside the LICENSEE's corntry, subject, however, to the condition that the
LICENSEE anotifies the LICENSOR of his intention to offer for sale any such
PRODUCTS or ORIGINAL PARTS in countries other than the LICENSEE's country.
Notification to that effect must be made not less than (x) days before the
PRODUCTS or ORIGINAL PARTS are offered for sale, except in emergencies,
when a shorter period shall apply. Following such notification, the
parties shall consult each other with a view to arriving at mutually
beneficial relations in respect of sales and services in the said countries.
It shall be understood that, should consultations be unnecessary or fail to
result in agreement, the LICENSEE may nevertheless sell the PRODUCTS and

PAFTS in these countries.

3.2 For the duration of this LICENSING AGREEMENT, the LICENSEE shall be
entitled to use the sales and after-sales service organizations at the
disposal of the LICENSOR or of his affiliate companies in the countries to
which the LICENSEF will export in accordance with the provisions of this
Article, subject to terms and conditions to be mutuelly agreed upon

pursuant to Article 3.1 (b) above.
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3.3 In the event that the LICENSEE should intend to sell his PRODUCTS and
PARTS in a country in which the LICENSOR has no sales or after-sales
service organization, the parties undertake to negotiate an agreement for
the establishment of such an organization, by either party acting alone, or
by both parties acting jointly.

3.4 Notwithstanding the provisions of Article 10 of this LICENSING AGREE- !
MENT, the LICENSEE shall be entitled to assign or transfer the rights

assigned to him under Article 3.1 above to any company in the LICENSEE's

country, without seeking the prior agreement of the LICENSOR.

Article 4 - Supply of PARTS

4.1 The LICENSOR undertakes to assist the LICENSEE in obtaining any PARTS
which are not manufactured in the LICENSEE's plants. For this purpose, the
LICENSOR:

(a) Shall guarantee to supply to the LICENSEE, subject tc the most
favourable prices and terms granted to third parties, any parts which are
manufactured by the LICENSOR himself as long as they are not manufactured
in the LICENSEE's plants;

(b) Shall guarantee the delivery of components manufactured exclusively
for the LICENSOR by outside suppliers, either:

- By enabling the LICENSEE to obtain these parts from the said suppliers,
or

- By himself selling the parts to the LICENSEE;

(c) Shall seek to ensure that the LICENSEE is supplied, at the most
favourable prices and terms granted to third parties, with other parts

which are not manufactured by the LICENSOR.

4.2 After a date to be agreed upon, and until the expiry of this LICENSING
AGREEMENT, the LICENSOR shall as far as possible provide the LICENSEE at
the latter's request with full information concerning the various suppliers
from whom the LICENSOR and his affiliated companies obtain PARTS, and shall
assist the LICENSEE in his efforts to obtain supply terms as advantageous
as those obtained by the LICENSOR or his affiliated companies from the said

suppliers.

4.3 If, during the validity of this LICENSING AGREEMENT, the LICENSOR
and/or his sub-contractors, whether or not they are established in the LI~
CENSEE's country, should ccase to manufacture a non-staudardized PART or

cannot guarantee its supply to the LICENSEE regularly or in sufficient
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quantity, the LICENSOR must provide the LICENSEE with a list of sub-
contractors able to provide a substitute item which meets the required
standards and specifications, or which can replace the former PART without
involving major alterations or adversely affecting the quality standards of
the PRODUCTS. Where appropriate, the LICENSOR shall carry out any design
work required to effect this substitution, and shall provide the LICENSEE
with the relevant technical information and documentatior. In addition,
the LICENSOR must, at the LICENSEE's request, assign or seek to have
assigned to the latter, on terms to be fixed by agreement in due course,
the industrial property rights and know-how relating to any such PART, as
it is or will be designed, with all the refinements, improvements and
alterations made to it and with all associated technical documentation
required to enable the LICENSEE to manufacture the PART or have it
manufactured, or to develop, use, sell and maintain it, whether in the

LICENSEE's own country or abroad.

L.4 If, during the validity of this LICENSING AGREEMENT, the LICENSOR or
any of his affiliated companies should engage in manufacturing such a PART
in their workshops, the LICENSOR undertakes, at the request of the LICENSEE
and according to his choice, either

- To supply, or have supplied, the said PART to the LICENSEE at the most
favourable prices and terms granted to third parties, not including
companies affiliated to the LICENSOR, or

- To assign or have assigned to the LICENSEE, subject to conditions to
be fixed in due course, induscrial property rights and know-how with a view
to the manufacture, development, use, sale and maintenance cf such a PART,
to the extent that such assignment can be made.

4.5 If, during the validity of this LICENSING AGREEMENT, the LICENSEE him-
self develops a PART, the LICENSOR shall, at the LICENSEE's request and
expense, and subject to conditions to be fixed in due course, carry out the
tests required to ensure that this PART is suitable for incorporation in
the relevant PRODUCT.

Article 5 - Alterations, refinements and improvements
New models

5.1 During the validity of this LICENSING AGREEMENT, the LICENSOR shall
inform the LICENSEE of all refinements, alterations and improvements
(hereinafter referred to as "Refinements") related to the design,
manufacture, use and maintenance of the PRODUCTS and PARTS manufactured by
the LICENSOR, whether or not these Refinements are likely to be the subject




of a patent, and shall with immediate effect confer on the LICENSEE a ncn-
exclusive right to the use of the Refinements in the LICENSEE's country,
and a non-exclusive right to sell the PRODUCTS and PARTS incorporating the

Refinements.

The LICENSOR undertakes to communicate to the LICENSEE all the
technical and technological details relating to the said Refinements,

together with the results of trials carried out in his factories.

In so far as Refinements of the PRODUCTS and COMPONENTS may become the
subject of industrial property rights eligible for a patent, the LICENSEE
shall be entitled to apply at his own expense and on his own behalf for the

protection of such Refinements within his own country.

5.2 Notwithstanding the provisions of Article 5.1 above, the LICENSOR
shall not propose the use of the Refinements to the LICENSEE until they
have been subjected, for a period of at least twelve (12) months, to
conclusive tests in the factories of the LICENSOR or of his affiliated
companies, and until the LICENSOR has satisfied himself of their utility.

The LICENSOR, in communicating this information, shall specify the
reasons which justify these Refinements. The LICENSOR and the LICENSEE
shall jointly verify whether these Refinements can be incorporated in the
manufacture of the PRODUCTS and PARTS in the LICENSEE's country. The
LICENSOR may not impose on the LICENSEE any alterations in the PRODUCTS or

in the technology or equipment.

If these Refinements can be incorporated and if the LICENSEE decides
to adopt them, the LICENSOR shall, in accordance with terms and conditions
to be fixed, study in each case the appropriate method for incorporating
them in production within the LICENSEE's plants, and the means to be used
for this purpose, and supply the know-how required for their incorporation,
it being understood that communication of this information is to be

effected in the same way and as completely as stipulated in Article 2.

Should a Refinement require the introduction or replacement of a PART
originating in the LICENSEE's country, or of an imported PART, the LICENSOR
shall provide the relevart specifications and a list of potential suppliers

to the LICENSEE.

5.3 Juring the validity of this LICENGING AGREEMENT, the LICENSOR shall
inform the LICENSEE without delay of any decision he may take to manufacture
a new model within the range of the FRODICTS. A new model shall be held to
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be any PRODUCT whose basic design and essential components have been
substantially changed, or whose performance does not lie within the same
range as that of the PRODUCTS.

The LICERSOR undertakes to negotiate with the LICENSEE, in the context
of a separate contract for the grant or assignment of rights and know-how,
the terms on which the industrial property rights and know-how relating to

these new models will be granted or assigned to the LICENSEE.

5.4 During the validity of this LICENSING AGREEMENT, the LICENSEE shall
inform the LICENSOR of any alterations he intends to introduce in the
PRODUCTS or PARTS or in the methods for manufacturing them. Should the
LICENSOR, for valid safety and technical reasons, consider an alteration
planned by the LICENSEE to be unsuitable, the LICENSOR shall inform the
LICENSEE of his objections as soon as possible, giving him all the relevant
reasons. In such a case, if the LICENSEE fails to follow the recommen-
dations of the LICENSOR, despite the latter's valid reservations, the
LICENSOR reserves the right to prohibit the LICENSEE from making any
reference on the PRODUCTS to the licence granted by the LICENSOR.

5.5 During the validity of this LICENSING AGREEMENT, the LICENSEE under-
takes to grant the LICENSOR, on conditions to be agreed upon, nonexclusive
licences for all countries other than the LICENSEE's owa country, for the
manufacture and sale of the PRODUCTS and PARTS incorporating any Refine-
ments which the LICENSEE may introduce into the design, manufacture, use
and maintenance of the PRODUCTS and PARTS. The LICENSEE must provide the
LICENSOR with technical documentation relating to these Refinements, on the

same terms and conditions as those set out in Article 5.2 above.

Article 6 - Observance of standards and qualitv control - Technical assistance

6.1 After a date to be agreed upon (after regular production has begun)
and until the expiry of this LICENSING AGREEMENT, the LICENSEE undertakes,
subject to their conformity with the standards applying in the LICENSEE's
country, to observe and ensure observance of the technical standards in
respect of manufacture and agsembly, quality and inspection set by the
LICENSOR, to permit the verification of the said standards by the LICENSOR
at any time, and also to take all necessary additional steps to remedy any

defects which mey be found.
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6.2 After regular production has begun and until the expiry of this
LICENSING AGREEMENT, the LICENSOR shall undertake, at the LICENSEE's
expense and to the extent that the LICENSEE deems necessary, systematic
quality and performance checks, both in the LICENSEE's plants and in those
of any sub-contractors of the LICENSEE, in order to ensure that the gquality
and performance of the PRODUCTS and PARTS duly meet the standards to which
the LICENSOR normally subjects the same products and parts, and that the
production operations conform with the directions contained in the

technical documentation and with the advice given by the LICENSOR.

6.3 The LICENSEE shall be at liberty, on conditions to be fixed in due
course, to send PRODUCTS and PARTS for quality-control tests to the
factories of the LICENSOR or to those of his affiliated companies having a

concern in the matter.
Article T - Guarantees

T.1 The LICENSCR guarantees fulfilment of the provisions of Articles 2.3,
2.4 and 2.8 above.

T.2 The LICENSOR gives his guarantee “o the LICENSEE that the technical
documentation and the inspection proc .dures which the LICENSOR shall
provide or shall carry out in the LICENSEE's plants comprise all those
required for the manufacture, use and maintenance of the PRODUCTS and PARTS
appropriate for the conditions of production and use prevailing in the
LICENSEE's country, so that the output of the LICENSEE's plants, the
quality and performance of the PRODUCTS and the quality of the PARTS will

meet the standards laid dcwn.

It is understood that the LICENSOR guarantees the quality of the PRO-
DUCTS, in the context of this Article, only as long as the PRODUCTS are
manufactured in accordance with the know-how and specifications provided by
the LICENSOR.

The LICENSOR guarantees the LICENSEE that the technical documentation
is appropriate for the producticn equipment in the LICENSEE's plants, so
that the PRODUCTS and ORIGINAL PARTS will be similar to those manufactured
or machined in the LICENSCR's plants.

7.3 The LICENSOR shall compensate the LICENSEE for any direct expense or
damage arising from any of the fallowing, the list not being exhaustive:

- Any error or inadequacy in the technical documentation, until the
expiry of this LICENSING AGREEMENT, as provided below;
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- Any act of negligence in the course of the inspection carried out by
the LICENSOR (or failure to carry out inspection) until such time as the
plants have begun regular manufacture of the PRODUCTS.

The LICENSEE undertakes to inform the LICENSOR immediately if he dis-
covers any inadequacy in the technical documentation, and the LICENSOR

undertakes to correct the inadequacy in question immediately.

If the L1CENSOR can show that a part of the technical documentation
supplied to the LICENSEE was the same as that used for manufacture by the
LICENSOR, the part of the technical documentation in question shall be

deemed to be accurate.

7.4 The LICENSOR hereby declares and guarantees that he has no knowledge
of any proceedings for infringement or nullity pleas instigated by third
parties against any of the patents mentioned in the annex to this Agree-
ment, and guarantees that no third party has the right to prohibit the
manufacture, use, maintenance or sale of the PRODUCTS and ORIGINAL PARTS in
the LICENSEE's country. The LICENSOR also declares that he has no
knowledge of any third party who has the right to prohibit the use, sale .
and maintenance of the PRODUCTS and ORIGINAL PARTS outside the LICENSEE's
country. The LICENSOR shall compensate the LICENSEE for any direct expense
or damage caused to the LICENSEE by any action for infringement or nullity

plea in connection with a patent.

Article 8 - Remuneration and fees

8.1 In payment for all services performed and outlay incurred in the
context of this Agreement and of the rights granted or assigned by the
LICENSOR under the terms of this LICENSING AGREEMENT, the LICENSOR shall be

entitled to a total remuneration of:

teresennen (To be filled in)

Remuneration for the assigmment of industrial property rights and know-how
is customarily effected either in the form of a fixed fee payable on
conditions to be settled between the parties (preferably as and when the
related technical and technological documentation is supplied), or in the
form of a fee proportional to the value of the products covered by the
licence (royalties), but excluding the value of the parts comprising the
products which are not the subject of an assigmment of manufacturing and
sales rights. The two forms of remuneration can also be combined. The
royalties lapse on the expiry cf the licensing agreement.
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Article 9 - Trade mark and mention of licence

9.1 The LICENSEE shall have the right to give a name of his choice to the
PRODUCTS.

9.2 It is understood that, during the validity of this LICENSING AGREEMENT,
and subject to the provisions of Article 5.4 above, the LICENSEE shall be
entitled to have the words "licence ...", followed by the serial number,
marked on each PRODUCT, in a visible place and in clearly distinguishable

lettering.

9.3 Practical procedures for marking and the application of trade marks to

the PRODUCTS shall be settled by joint agreement.

9.4 The LICENSEE undertakes to preserve any documents or records which may
be necessary or relevant for determining whether the LICENSEE has fully met
his obligations in respect of the fee payable under this LICENSING
AGREEMENT, and the LICENSOR shall be entitled, once annually during the
validity of this LICENSING AGREEMENT, to inspect these documents and
records in order to ascertain what payments have been made. (This
provision applies only in the case of a fee proportional to the value of

the products manufactured.)
Article 10 - Assignment

This LICENSING AGREEMENT shall be valid against third persons and
shall extend to the parties and their successors and assigns. The rights
and duties arising from this LICENSING AGREEMENT may not be assigned or
transferred by either of the parties without the prior authorization of the
other; however, the LICENSEE may, without having to seek the prior autho-
rization of the LICENSOR, but after notification of the LICENSOR, assign
the rights that have been granted or transferred under the preceding
Articles to another company in the LICENSEE's country, and the LICENSOR may
assign his right to receive payment under the present Agreement without
being required to seck the prior authorization of the LICENSEE, it being
understood that such a transfer may in no circumstances limit the LICEN-

SEE's rights in any wvay, especially his right to compensation.

Article 11 - Applicable law; settlement of disputes
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