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In the Republic of Argentina, the Ministry of Economy is the
“umbrella® organization under which the various offices imp.ement-
ing the Transfer of Technology Law (Law No. 21, 617) opa'a;te.
This Minictry holds the Secretariats of State for Industrial Develop-
ment, Trade and Commerce, Finance, Agriculture, Mining, Energy.
and Transport, Public Works and Communications.

A. Orgzpnization

The Enforcement Authority is ncrmelly the Head of the
Under-Sccretariat, of the Secretariat of State for Incustrial
[@velopment. Only exceptional matters are refarad to high-
er authorities. The National Register of License Contracts
and Transfer of Technology operates under the Technical
Under-Secretariat.

Under the Industrial Dcvelopment Secretariat, there
is also a National Institute of Industrial Technology (INTI),
an autonomous agency whose main function is to carry out
research to promote the technical and economic develsy -
ment of industry, improve processing of raw materialg 3.7
manufacturing techniques, and foster the exploitation of

domestic raw materials and industrial by-products. “hi”
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agency also assists in the negotiztion of technology trans-
for agreements betwaen prospec‘ive licensors and licenscees
and determines the suitability of imported technologies to
local requirements, besides developing domestic technology
to reduce the extent of the country's dependence of foreign
tachnology. It is funded by a 0 .25% tax imposed on all
baak credits to industrial firms, as well as from fees
collected for specific services to domestic industries.
Transfer of Technology Law

Law No. 21, 617, enacted on August 16, 1977 and
amended on September 19, 1978, constitutes the basic
statute governing technology transfers, covaring practically
all areas except exploration and exploitation of hydro-
carbons, which is governed by a separatc statute (Law No.2l,
778 of 1978).

The law covers all transfers of technology that are not
incorporated into equipment acquired through outright
purchase or lease, or informal transfcrs free of charge
between related companies. On the otherhand, even

gratuitous technology transfers must be rcgistered if




they involve basic or detailad engineering.

1. Inclusions :

a.

b.

c.

d.

Use of pataats, industrial designs and models
.’.:«:;:&.s, and other industrial property rights.
Use of technical know-how, processas, formu-
laz or spe~ifications for the manufacture of pro—
ducts or rendzring of servfces.

Technical consultancy, assistance and services,

Supply of basic and detailed engineering.

2. Exempt'ons;

a.

b.

Military secrets

Work contracts involving the furnishing of tech-
nology by tha owner to his contractor.

Use a reproduction of copyrights

Supply of drawings or catalogues acquired with
machinery and equipment.

Transfer or assignment of technology free of
chargc betwaen related companies, which do not

involve basic or detail engincering.

3. Automatic ragistration (without need for prior examina-

tion)

a.

is providad for the following scrvices?

Entry of forzign technicians for installation,

.
——a—




start-up, nr repairs of machinery and equipment,
b. Licensing of trademarks free of cbarge.
¢. Supply of basic or detail engineering for start-up
operatioa without additional cost.
Verification takes place after registration.

4. Nop-sutomatic registration would entail prior examination
of contracts by the Enforcing Authority so as to identify
the services to be rendered by the licensor, the royalty
to be paid, effective term of the contract, and the technical
objectives to be achieved by th: licensee. Furthermore,
the licensor must expressly declare his familiarity with
the law.

5. A registration fee , equivalent to one and one-half per cent
(1-1/2%) of the contractual amount is charged for regis-
tration with the National Registér of License Contracts
and Transfer of Technology, whose prozeeds will be depo-
sited with theINT] for supporting the Register’s operations.
(Law No. 21, 879).

6. Restrictive provisions ;vhich may result in rejection of a
contract's registra’.'.on.mclude the following :

a. When the technology invalved can be proven




obsolete.
When techiaokqy of the same specifications and nature
as that of the object of the transfer can be proven
to be of public knowledge and freely available
unedr reasonablz conditions in the country.
When exports are proh.lblted‘a' limited, except to
countries where the supplicr produces for its own
account, or has granted exclusive production, use
or sales licenses.
When the agreed royalty or consideration bears no
relation to the trademarks or technology trans-
ferred, and the direct or indirect benefits to be
gained by their use, €.qg.:
(1) if rcyalty for pure use cf trademarks :zxceeds
one per cent (1%) of nct sales,
(2) if the royalty for technology related to the
automotive industry exceeds two (2) percent
of net sales value of the products maufactured
with such technology.

(3) if royalty in other cases exceeds five per cent




(5%) of the net sales value of products
manufactured or services rendered with

the transferred technology *

when th~ iicensee is required, on a non-
reciproczl basis, to assign or grant liceases
to the licensor for innovations or improvements
that may develop witfx respact to the trans-
ferred technology.

when the licensee is denisd the right to tech-
nological improvements which the licensor
may develop during the life of the contract.
when the licensor is exempt from legal
liabilty with respect to flaws or defects in-
herent in the products or services supplied
by him.

when the licensea is required to acquire raw
mateaials or equipment from a specific supp-
lier.

when sales prices are set for wholesalers,
retailers, supplicrs, and the public, or

unaqual conditions for the sale of equiva-




lent goods and services to third parties are
established.

j . when the licensee is obliged to employ
personnel designated by the licensor, un-
less such is indispensable for the wark to be
performad and their rexﬁuneration is in line
with international standards for the srvices
involved.

k. when the licensor is allowed to control the
licensee's production or marketing beyond
what is necessary for protzsction of the
licensor’s rights,

1. when the licensee's usc or development.
of his own technology is limited.

m. when trial and decision in the case of lawsuits
which may arise from ‘nterpretatnn or per-
formance of the act are subjected to laws and
jurisdiction other than the laws of Argentina,
even without prejudice to licensee's suing
the licensor before the courts of the latter's

own residence.

)
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n. when there are clauses which forbid with-
out just cause, the use of competitive tech-
nology.

o. when the technology is determined by the
Enforcemant Authority to be harmful to the
couatry.

7 . Payments system

a. Net sales value - is defined as cx-factory
invoice value after deduction of discounts,
bonuses, retirns and excise taxes. (This is
in contrast to the usual definition of net sales
valuc undcr our currcnt policy which may also
net out the value of imported components.,)

b. Tarm of the contract - (1) In the case of contracts
licensing the use of industrial preperty rights,
the term shall not exceed the patcnt regis-
tration period granted or its subsequent re-
newals ; (2) in thz case of licenses to usc
unpatented "knowhow", the tarm shall not
excaed the period of obsolcscence, which is
presumead to be five (5) ycars in the absence

of procf to the contrary.




8.

c. Technology transfers may be counted as capital
coatributions to the licensze, in caees permitted
under *he Law governing companies { Corporation
Law). In these instances, the Enforcement Authority
under the Transfer of Technology Law shali evaluate

such contributions.

Enforcement Authority - The Chiaf of the Technical Under-

Sscretariat( subordinate to the Sccretariat of State for
Industrial Development) is thc Enforcement Authority
under the Law, vested with all necessary powers to
evaluate and pass upon technology transfer, including

the use of trademarks, patents and knowhow. On the other

hand, the National Rcgister of Bicense Contracts and

Transfer of Technology is the Adviscry Body in all matters
relating to the legal system.

Documentation and Procedu.es

a. Tzchnology transfer agreaments or amendments to
axisting contracts must be filed with the Enforce-
ment Authority within thirty (30) calendar days from
their exccution, for their entry into the 'Register”.

Should these be approved, their validity would be




-12 -

retroactive to exccution date. Agreements filed be-
yond the 30-day period would be counted valid only
from date of actual approval by the Autbority.

The approval /registration process may be initiated

by cither licensor or Mcensee, supplicr or recipient.

b. Applications must be accompaniad by the following

documents :

1) authenticated copies of the Agreement in Spanish
(except for technical terms with no Spanish equi-
valents).

2) Evidence of legal status of the contrcting partics.

3) Proof of legal domicile by both parties.in Argentina.

Timetablc shall be as follows :

1) There is a 15 déy period from date of filing for com-
pletion of docun_xentation/clariﬁcauon, after which
filing may be deemed complete,

2) The Authority must decide on the agreement.
missibility for registration within 90 calendar
days from filing, or from date of correction of any

om‘esions previously noted By it. Upon approval,
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the agreement ray then be registered and

{gsued the pertinent certificate.

3) In the event of objectionby the Authority, both

4)

S)

licensor and licensee ars given fiftcen (15)
calendar days to state thzir case and/or to
remedy the obij ectionable conditions. After
such period, the Authority has another thirty
{30) calendar days within which to issuzs a
resolution approving of rejecting the application.
In the event of rcjection, oOr non-resolution by
the Authority within the prsscribed 30-day
period, ths application would automatically
pass on to the Secretary of State for Industrial
Development for final decision within a period
of thirty (38) calendar days.

All final resolutions/decisions of the Enforce-
ment Authority and/cr Secretary of ate for
Industrial Devalopment shall be published

in the official Gazette of the Argentine Republic.

10. General Provisions

a. Sarecy clauses as well as provisions in the contract




requiring the return of technical documents or those

prohibiting subsequant use of the transfarrad tech-
nology may remain in force even after expiration or
cancellation of the registration, providzad the techrd-
logy; furnished was not protected by restrictive industrial
property rights at time of processing by the Enforce-
mant Authority and if the contract was tinally registered.
Ragistraticn with the Naticnal Register auhtorizes the
licensee to make the prescribed payments to the
licensor, as well 2s deduct pertinant expensss for tax
purposes.

Rzgistration avtomatically lapscs if the terms of the
contract arc nct implemcntcd within thc prescribed
pcriod which shall not excsad two (2) ycars from
rzgistration datc. The Authority may re-2valuate and
ro-register contracts prior to expiry of the

ariginal ragistration whcn warranted.

Confidentiality covers all documents rolatzd to regis-
uaﬁoﬁ, which may be cxamincd only by the contracting
parties, their represantatives and officials of the Autho-

rity and Registry.
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11. Penalty provisions

a. Finaes cquivalent to from one (1) _per cent up to
twenty (20) por cent of the contract amount, as cstimatcd .
by the Enforccment Authority , and according to the magni-
tude and gravity of thc offcnses, would be imposed on
individuals or corporations who commit any of the following
violations or infractions : ‘

1} Those who engags in activities subjact to the proti sicns
of technclogy transfer law withocut du;a ragistratioﬁ
theraunder; or after lapse or ;xpir_ation‘of the term; or
when registration has been denidd; or in the case of
acts wr.ich nave baen automztically rzgistered, when
subscquent sxamination shows that applicable provisicens
of the law have been broached.

2) These who fraudulantly conceal or alter the truc contont
of their contracts from the Enfcrcement Authoriti(.

b. In inst2nces where the transfers are gratuitous or royalty-
frce, fines of up to twenty (z0) miliion pcsos (A$20 M)
wou.lci be imposcd.

C. Commgcnts and Obscrvations
The existing Argentine sysytem has bcen in op<ration

fcr three (3) ycars, 2s comparcd to the roughly onc ysar and
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and a ualf for our system under the Tochnology Transfer
Board. Actually, Argentina's first law on technology transfers
was cnacted in 1971, Before that time, such operations
ware free of regualtion unlike in the Philippines where
royzities payable in forcign cxchange have always been tha
subjzct of some regulation 28 part of the axchange control
system.,

The net sales dafinition used as the royalty ba.se
in Argentina corresponds to our TTB's definition excpet that
it docs n;:t dzduct imported raw materials.

The TTB nct sales is usually net of landcd cost of

imported materials supplicd by thc licensor.

Royalty rat.s generally corrcspond to TTB practice, i.e.
1% for pure trad<mark use, and up to 5% for usc of patcnts
and knowhow. Howev.r, the TTB system also providcs for
supplc.me-ntaI royalty bonuscs for cxport sal.s, in conso-
nanc: with national policy to promot2 <xports. The Argentind
systcm makes no similar provision.

Ptohibiticn on use of restrictive clausczs also largily




parallzls TTB policy. Eowaovar, they recognize ~pat

rastriction to countrics w~har2 the liccnsor producss
for its own accouat, o has granted exclus.v: roduction,
usz or saies licznses to othars.

Argentine also providzs for autormat.c registtaion
covering cntry of technicians for start-up opara.iocns, &»
well as tradcmark liconsing without royalty, subjcct conly
to verification. In the Philippines, prior spcific approval

is required in both thess instances.

D. R:latcd Institutions

We visitzd othor govarnment offic.s such as ths
Dopartment of S:a2ll and Modium-8calc Industy, as w.l
as the Foreign Investmant S.:cretariat, both rithin the Ministov
of Economy.

1. Thz Dcpartment of Small snd Modium-3cale Industry

coordinares all policics dealing with this sector, and

is rasponsible for providing technolcegical assistancs,

frec of charge, unlike tho INTI, which chargzs an

narancal” (fec) for its assistance. The Depertment conducts
spzcial courses on the peculiar problems of businasscs

and industrizs on this loval ; classificd as follows -
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very small --up to S amployces

siqall —- frcm 9 o 51 szmploycces

madium -- from 52 to 100 omployces

Thc classification is a@” indicativ: 3nd
flsxible one, unrclatzd to capital basc.

This scctor is important in Argentina in the sense
that 47 persent of total producticn cmanatcs from it
132,000 firms, or 97% of all companics belong to it;
amd it constitutcs the backbone of the zntreprencurial
rmiddlc class of the country. Excapt for the obviously
larg: operations, such as pctrochemicals and the
automotive industrics, small and mcdium scals

g firms cober cvary industry/ficld, and many large
firms subcontract work to thom.

2. The Forcign Investment Scerctariat (of undcrsecretary

rank) implemonts thz lzgal system governing foarcign

investment (Law No. 21, 382 of August 13, 1276
and D:zcree No. 253/77) through th< Registry of

. Foreign Investments, which is administercd by the
Central 8ank of the Argantine Ropublic, ~hich moni-

- tors capital movemants into and out of thz country.




The law gives forzign invastors the samc< rigihts

and obligations, that the Constitution and :xisting

laws grant to nationals, subjzct *o special or promo-

tional statutes that mey be cnacted. As a matter

of fact, forzignors can engage 100% in cxtractiv:

industrizs (unliks in the Philippines which limits

them to minority participation) providad the ven-

ture is new and docs not cntail the purchase ol

an zxisting domcstic firm. At prasent there 2xist

no spccific incontives for forzign invastors, but

they B rticipate in industry incentives as a wheiz.
Rcgistration <f forcign investments is ithur auto-

matic, or subjcct to prior approval by the Forzign

Investmant Secrctariat of by the Exzcutivwe Powcr

{the Przsidant), as the cas. may be. All foraign

investors, registarcd or not may enjoy the right

to romit profits and ropatriats capital during

periods of free currency <xchange, During

exchange control pcriods such as at presant, only

registurzd invostors may &njoy thesa rights. The

Central Bank may suspend transfers altogcther
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during timas of belance of payments strcss.
Howcevar, the registered investor is compansatad
by thc issue of public bonds denominated in
frrcign currency equivalent to his blocked
p&sos.

Profit transfers (after income tax) arc subjest
to spacial taxes to the &xtant that thcy exceed,
yearly, a sum cquivalent to 12% of the registaraed
forzign capital investm_nt. Howcver, the 2xcass
over 12% in any year is also allowed to be offszt by
the amount by which profits during thc previcus
5 ycars were lcss than 12% of the registared

capital.

——
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BRAZIL

In Brazil, the technology transfer registry is within the
National Institute of Industrial Property (Instituto National DA
Propriedad Industrial--INPI). Ore of the divisions of the Ministry
of Industry and Commerce is the Secretariat for Incustrial Techno-
logy which has 3 subdivisions: INPI, National Institute of Science
cnd Technology and the Natioaal Institute of Metrology anf:l Weights
(Weights and Measures). The latter is presently to be converted
into a Product Standards Office. Presently, stancards are set by
industry associations.

At the registry, the following information were derived from
discussions with the Director of Registry:

1. The registry operated under Normative Act 015 of

September 11, 1975 by the President of INPI using

his powers under Law No. 5.¢64¢ dated December 11,

1970 and by Article 12€ of Law No. 5.772 dated

December 21, 1971.

2. Objectives of registration:

a. Legalize payment of royalties.

b. Allow deduction of royalty payments from

cost of operations. (The law says allow,

when applicable, fiscal incentives -- however,




from discussions it appears that what is meant

i{s to allow the claim of royalty as operating
costs thereby reducing taxable income) .

Use of registration as evidence of actual ex-
ploitation of patent or actual use of trademarks

in Brazil. ({(Contracts not registered are allegedly

null and void).

Coverage of registry:

a.

License contract for the exploitation of a
patent.

License contract for the use of a trademark.
Contracts for the supply of ndustrial tech-
nology.

Contracts for technical-industrial coo peration.
Contracts for special technical services.

(On2 single contract should cover 2ach).

Applicability to a contract where the supplier of

technology, licensor or supplier of technical services

is a Brazilian resident is very limited -- the reJuire-

ments as to what the contracts will provide and what

the contracts should not provide would not seem to be
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applicable. Furthermore, where sarvices are involved,
the only ones registrable sre those related to prcduc-
tion. Thus, accounting and management servicas are
not allowed.

The registry considers the element of equity holdings
by the licensor or supplier of technology and services
in the licensa2e as material particularly in allowing
royalty remittance abroad. Although not stated in the
law for services, no royalty or fee remittance will be
allowed where licensor or supplier owns all or the
majority of the equity of the licensee (51%). 1la case
of joint venture, where licensor or supplier is 45% or
less, remittance may be allowed on a casce-to-case
basis but very seldom. Per information, however,
payment may be made in cruzeiros but reinvestment

of the eamings thereof will not be remitted. (Initially,
Nestle was allowed to be paid in cruzeiros and its
royalties reinvested in bottled mineral water, the
earning of which can be remitted. 3uch is no longer

allowed) .




Patent licensing:

Remuneration -- percentage of sales but lump
sum may be allowed provided it does not exceed
5% of projected sales br the duration of the
contract. (3% limitation is not in the law).
Law allows a percentage of net profit but so far
there is yet no case.

Net sales or price is defined as invoice value
less taxes, charges, raw material- and com-
ponents impoerted either from the licensor or
from any other supplier directly or indirectly
linked therewith, commissions, return cradits,
freight, insurance and package expenses,
besides other deductions agreed upon by the
parties.

Payment for technical documentation may be
allowed as an advance of royalty payments but
not in addi: on to it.

Estimate of total value for technicians' services
payable in foreign currency must be based on tne
period to render the services and set up person-

nel training program. Per information, average




per diem is $100 to $150. This is not in addition

to a technical assisiance fee usually claimed by

licensor as a retainer. Local costs are controlled

unless there is likely black marketing of cruzeiros.

Contracts are null and void with respect to pay-

ment if patent licensor owns majority of equity

of the licensee whether directly or indirectly, if

the patent has been filed in Brazil without proof

of priority in the country of origin, or in case of

transfer, the previous holder was not entitied to

remuneration under the previous cases.

Term of contract may nct exceed 15 years for

patent of invention, 10 years for patent of utility

mode!l and industrial model or design. Registra-

tion is not valid if patent expires or patent is

not granted.

Basic conditions in the contract:

1) Indicate patent no.

2) state whether license is exclusive and
nop-exclusive or where sublicensing is
allowed. (Prohibition to sublicense is

allowed).




4)

S)

6)

7)

8)

9)

- 26 -

Supply of necessary information to make
product is a must.

Must provide that licensee will own im-
provements and that such information may
be passed on the licensor.

Licensor is obliged to pass on information
on improvements to the licensee. (In orac-
tice, exchange of information is reciprocal
and may or may not be for a mutually agreed
fee) .

Specify precisely the technical assistance,
who will carry out and who will implement
program for training.

Compulsory for licznsee to exploit patent.
Determine which party is liable for income
tax. (Apparently it is not mandatory for

licensor to bear his own withholding tax).

Such other terms as the parties may provide.

The contract may not:

1)

2)

Provide for other unrelated services,
Regulate, determine, alter or limit pro-

duction, sale, publicity or markeating,

i
|
|




7.

distribution or export or hiring of personnel.

(Sxport restriction is allowed only when 1ot
permitted by licensor's country or when re-
sulting from an international act or agrea-
ment to which Brazil is a party).

3) Provide for tied-in purchase or raw materials
from any source the licensor may determine,
even domestic sources.

4) Prohibit free use after patent expires.

S) Hinder research.

6) Licensee cannot contest industrial property
right acquired or claimad by the licensor.

7) Exempt licensor from liability from defects
inherent in the object of the license.

2) Transfer liability and financial responsibility
to licensee for maintaining the industrial

property right.

Trademark licensing:

a.

b.

Registered trademarks or those filed for regis-
tration can be subject of contract.

Fee is a percentage of net sales price or profits .
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Same definition of net sales.

Consideration whether free or for a fee

(usually 1%).

Payment provision is null and wid between

parent ard subsidiary, if tradern rk field with-

out proof of priority in the country of origin or

when trademark registration is a renewal or

in case of transfer, previous holder is not

entitled to payment.

Term may not exceed the registered period of

the trademark.

Contract must contain:

1) Registration no. or application.

2) Licensee must have option to use other
marks with or separately from the products.

3) Product must be of the same quality of
identical product of licensor.

4) Compulsory to use the mark &5 required

by the Industrial Property Law.

S) Such other terms as the parties may provide.




h. The contract cannot:
1) Provide for unrelatad services.
2) Licensor can waive agreement without recip-
rocal right of licenses.
3) Regulate, determine, control market and

production and prica (same as patent).

4) Provide for tied-in purchase of raw materials
and equipment.
S) Hinder research.
6) Exempt licensor irom liehility. I
7) Introduce norms which limit pullicity.
8) ‘Transfer liability and r2sponsibility to
licensee on industrial property right.
8. Supply of Industrial Technology:
a. Contract is for supply of knowhow for production
of consumer goods or materials.
b. Imported knowhow must be in line with economic (J
prioritiecs of the country. !
c. Fees must take into account the degree of inno-
vation, co:.nplexity and quality of products in

tho market, continuous supply of information,




supolier's reputation, R & D and essentiality oi

product (usually 5%).

d. Term - gemporary (usually 5

the right to investigate on how knowhow is

e. Contract may not provide:

1)

2)

3)

9)

S)

6)

7)

3)

9)

10)

Reference to industrial property right.
Compulsory assignment, free of charge,

of improvements by licensee.

Provisions for other services.

Regulates, datemines, controls production,
marketing, sales and export, nublicity, price.
Tied-in purchase of raw materials and parts.
Imposes use of foreign trademark with
technology.

Hinders research.

Prevents recipient from contesting validity
of industrial property.

Prohibits use after arcagonablaoperiod has
lapsed. (5 years after contract -- confiden-
tiality can remain).

Exempts supplier from liahility as a result of

defects or infringa ment of ipdustrial groporty laws.

years) -- INPI reserves

absorbed.




10.

Technical-Industrial Cooperation:

a.

Contracts for the manufacture of specific indus-
trial units and sub-units, machinery and equipn-
ment and other corresponding components, and
other goods ordered.

Term -- period necessary to acquire technology
and S years from actual production, which may
be extended.

Same provisions substantially on what contracts

will provide and what they should not.

Specialized Technical Ser;rices:

a.

Contract for planning, programming and preparing
studies and projects, as well as executing or
rendering specialized service: needed by the
country's production system. (In cases of

urgent services not exceeding $20,000 --no need
for contract, just invoice).

Fee must take ino account:

1) Nature of services.

2) Degree of importance.

3) Relation to total investment.

4) Any other criteria.




OBSERVATIONS AND COMMENTS:

1.

The above regulations were issued by INPI and not
actually stipulated in specific legislation in the same
manner that we have instituted our regulations.
Unlike our practice, it is mandatory that separate
contracts be executed for patents, trademarks, supply
of specialized services. This practice may thus mean
more royalties since each contract has its royalty
ceilings although it has the advantage of clearly
valuing the technology one is actually rendering.
There are no royalty remittance between parents and
subsidiaries whether it be patents or trademarks.
Such restriction does not appear in other services
although in practice such is not allowad either.
Payments can be made in cruzeiros but even if
reinvested, the earnings can not be remitted. This
was a move the TTB attempted for trade;narks but

was not actually adopted and implemented in view

of numerous objections to it.

The definition of net sales corresponds to TTB's

net sales but exclude as well imported materials by
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policy. TTB's rule does not exclude imported raw
materials except in instances where local manufacturing
programs are maintained.

The sanctions under the Brazilian practice is remit-
tances, royalty deductions for tax payments and proof
of actual use in licensing at the Patents and Trade-
marks Office. TTB has only the sanctions of the
Central Bank remittances and BOI incentives in pre-
ferred areas. Amrangements with BIR and Patents
should be worked out to expand TTB's sancticns.

In view of the fact that contracts are separately
treated, the S-year limitation applies only to know-=
how and technical services. Patents and trademarks
arrangements are related to the term oi patents and
trademarks. The TTB's practice is to limit to S years,
allowing for renewal if there are industrial property
rights involved. Perhaps it may be a good practice ‘o
separate contracts so they can be separately treated,
when knowhow and patents are fnvolved.

It is noted that no contracts are allowed when it covers

trademarks which are covered by a renewal agreement.,




The restrictive clauses are more or less the same

axcept that per information, they allow les. excep-

tions than TTB. Some notable differences are:

a. The imposition of a required percantage
of sales for advertising is not allowed in
Brazil. We allow such imposition if the
percentage ‘s minimal and is in accordance
with the going practice in the industry.

b. Secrecy limitation upon termiration of con-
tract is limited to S years in Brazil and in
our cace it is limited to 2 years.

c. In Brazil, licensee cannot contest the
validity of any trademark or patent which
is the subject of the contract, the incon-
testahility prohibition in the Philippines
apply only to patents.

d. In Brazil, payment of withholding tax can
be shifted to licensee by agreesment of the

parties.
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Basic Law Decree 444 (1967); Decree 683

(1957); Decree 1234 (1272); An-
dean Pact (Decistons 24, 34
and 35)

Implementing Cffica/Ministry

Comite de l'egalias, or Royalty Committee (based at the Minis-
try of Ecoaoiric Development, which is the ministry for trade and
industrial develorrent, not for national planaing). The members
of the Committee are the Minister of Ecorncmic Development, the
the Director 5i the Tnstitute of Foreign Trade (INCCMEX or [nstituto
de Comercio Extericr, which is part of the Mhni stry of Economic
Developmant), the Director for National Planaing (of ministerial
level), the Superintandent of Exchangz Tontrols at the Ministry
of Finance, the Director of the Exchange Razgistry Cfiice of the
Central Bank, and a représentative from COI.,CTENCVAS {or Colum-
bian Fund for Scientific Research). Chairmanship rotates. [n prac-
tice, it is the rerresentatives of th2 members who regularly (weekly)
meet on the contracts proposad. The Committe= {s assisted by a
a technical secretariat based at the Ministry of Economic Develop-
ment . The technical secretariat receivas the contracts proposed to
be entered into by Colomblan and foreign parties, studies their lzgal,

economic and technical aspact s, conducts plant visits, recommends




k to the Committee the action that should be taken on the proposed

contracts, and communicates to the narties concerned the decisions

of the Committee.

C. Policies
1. Scope of coverage oi T/T arrangameats :
Patents, trademarks, knowhow and sther rropriatary techrology;

technical assistance contracts are reviewec and approvad by the

Central Bank (Exchange Registry Oiiice)

2. Criteria for Approval :

a. encouragement of the use of indigenous raw material (most |

{mportaat factor at present)

b. impact on the balance of payments

c. no new foreign industrial or commercial activities in the
three biggest cities on the country, narely Bogota, Medelin
and Cali

d. increase in participation of naticnals in joint vantures
with foreigners

4 e. extent to which the contract will increase the degree of
competition {n the market

f. avoidance of polliitton

g. contributions of the project to ampldyment:

h. coatcibution to the integration of tha Andean countries




{. absence of restrictive businass practices

NCTE :

There are no specilic technological vriorities, and private
.profitability is nct a.consideration {since it {s assumed that this
is a responsibility of the private parti=ss concerned).

3. Definition of royalty base :

Net Sales = Gross Sales less taxes, discounts and commis-

sions.
NOTE :

Cost of imported gocds and insurance exclude from the
computatioans.

4. Maximum royalty allowed :

- 3-4% (upto S and 7% in highly export-oriented projects):
zero for trademarks
S. Forms of rovalty allowed :

Either rovalty or fee (no double paymenf), axcept in very
excertional cases; lump sum not accefpted, except at the Exchange
Registry Qffice for technical assistance coairacts.

6. Technictan's fee :
--3 few years ago, about $350 a day, plus expenses; in gene-

ral, the eqguivalant US salary for technician,




7. Maximum term allowed :
-3 years {5 in very special casas) renewal for another
3 years
8. Practiczs Considered Restrictiva :

a. export limitations (except in very spacial cases, provi-
ded that the limitations do not appiy to member couniries
of the Andean Group)

b. minimum payments for technology transfer

c. icitial gaymaats

d. additional paymants for travaiz ef tachnicias of the par-
ty transfarring tne technology

e. obligation on the part cf the lecal party to devaleo ard

iriagrate imprevements in the techndlogy recelved

without cos: to the party transferring the technoloyy
i. provision for tha license2 not *o maaufacture nroducts
which compete with the liceased grocucls
g. prchibitions on the use of tradamark s
h. subjection of tie contract to foreiga laws aud tribunals d
i. interest payments for delays in the pé\yment of obliga~ i
tlonz
j. obligation on the loczl party io pay local taxas
k prohibitions on the production of similar goods once ithe

contract is finalized (expiras?)



1. paymaints for patents or trajdemarks not registered within
the country
m. limitations on the disposition by the local party of machi-
nery acquired ircm licensor
n. obligation on the local party to allocate and spend a per-
centage of its revenues on advartising
9. Arbitration law applicable :
- Colombian law in all cases
10. Policy on royalty remittances between parents and subsidiaries :
- Such rovalty remittances are not allowed since it is
assumed that the parent company should give the sub~-
sidiary company all the technicel assistance raquired, for
free
11. Policy con pure trademarks and ‘ranchi se agreements,:
- No royalties allowed for thesz
12. Cther significant policies :
a. all nroposed contracts must be in 3panish
b, patent life is 10 years
c. publication of newslettars for basinessmen
d. training of negotiators of local firms
a. even royalty payments for the erhibition of cinemato-

graphic films are coursed through the Committee
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D. Administrative rrocedures :
1. Reqired filing party :
- local narty (or licensee)
2. Application recuirements : coniracte in Spanich, together

with the following information :

a. data ca the receiver of the technzlogy (identity, activity
encaged in, capitalization, foreign 2quity or participation,
emrcloyment by skill and naticiality, production, exports,
ecuinment, patents used, srzdemariks used, trademaris

uced/irproved, and quality coatrel svstems)

b, general {nformation on the garty transierring the techno-

oo i e,

logy

c. characteristics of the technolocy seing transirred s well
ag alterative technologizs corsidersd, reasons for selec-
tion of the particular tachnology , ihe state of coipetition,
machinery and raw matarials to e supplied or purchased,
aad charges/adaptations required on the technology

impact of the technclogy on voluma 2i producticn, net

Q.

sales {local and icreign), raw material use, imgorts
of similar goods, employment, invastments and other

paymeants

- m—
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3. Scope oi evaluation :
-legzl, economic and technical aspects of the contract
4. Time-frame for decision-making : abouta month or two
s. Final decision-maker . the Royalty Committee
E. anjzationa t=
1. Mumber of technical personnal :
-7 years for the technical secretariat (2 lzgal analysts,
3 economists and 2 engingers)
2. Divisions established :
-legal, economic and technical divi sions
F.  Other Office Visited
1. COLCIENCIAS (or Columbian rund for Scientific Research) :
-the national coordinatr oi scientiiic re search programs,
with an extensive information rnetwerk (including more than
60 universities) funding from many sources {including
{nternational organizations); application of research re~
sults has not been significant, though, except {n the <
food processing sector.

2. Exchange Registry Cflice of the Central Benk
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MEXICO

The Law on the Transfer of Technology and Use and Exploit-
ation of Patents and Trademarks of Mexico was enacted in late
1972, with an effecttve date of 25 January 1973. This iaw created
the National Registry of Technology Transfer within the Ministry of
Industry (Secretaria de Patrimonio y Fomento Industrial) which,
until January 1980, also had jurisdiction over foreign investment.
It was only in January 1980 that technology transfer and foreign
investment matters were assigned to 2 separate divisions within
the Ministry of Industry.

The purpose of the Mexican law on technology transfer is
3-fold:

1. to eliminate obstacles to Mexico's development

and ‘oreign trade;

2. to adjust technology contracts to the guidelines

of the government's industrialization policy; and

3. to stimulate the creation of a local scientific

and techmological infrastructure that permits
the adaptation of foreign technology to the éon-
ditions and needs of the Mexican economy.

The Mexican government empnasizes that "it has no desire

to use the legislation as an instrument to lmit the purchase of
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technology but as a means to help hiexican entrepreneurs obtain the
best technology, under the most favorable market coaditions . "
Herein below are specific information on Mexican technology
transfer policies and implementing rules and requlations which were
gathered from the Sub-Director of the Technology Transfer Registry:

A. Coverage of tachnology transfer contracts for registration -

1. The concession to use or the authorization to
exploit trademarks;

2. The concession to use or the authorization to
exploit patented inventions, improvements and
industrial models or designs;

3. The provision of technical expertise in the form
of plans, diagrams, models, instructions,
guides, formulations, specifications, person-
nel training and other modalities;

4, The provision of basic or detail engineering for
the execution of installations or the manufac-
ture of articles;

S. = chnical assistance of any kind; and

6. The provision of company management and

operation services.
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Parties to contracts or agreements pertaining to the above
shall be obliged to register such contracts if they are:
1. Mexican physical persons;
2. Foreign residents in Mexico and foreign physical
persons established in the country;
3. Agencies or subsidiaries of foreign companies
established in the country.
Criteria for appropriateness of techno’ogy is based on
the priorities identified in their navional plan for develop-
ment.
Conditions for disapproval of contracts:
1. When the purpose is transfer of technology
freel s available in the country, provided it
refers to the same technology:
2. When the price or royalty is out of proportion
to the technology acquired or constitutes an
excessive burden 1o the country’s economy;
3. When they contain clauses that permit the
supplier to regulate or interfere, directly or
indirectly, in the management of the technology-

purchasing company:




10.

11.

12.
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When they establish the obligation to turn over to
the technocloqy supplier, in onerous terms or free

of charge, the patents, tradem._rks,innovations @
improvements obtained by the importer company;
When they impose limitations on the research and
technological development of the purchaser company;
When there are tie-in clauses in the contract;

When they restrict exportation of the goods or
services by licensee;

When they prohibit use of complementary technology:;
When licensee is obliged to sell licensed products
to licensor only;

When they impose upon the impcrter the permanent
employment of personnel appointed by licensor;
When they limit the volume of production or impose
sales or resale prices on licensed products;

When they oblige licensee to sign exclusive sales
or representation contracts with licensor, covering
the national territory:

When contracts exceed allowed maximum term of

10 years;
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14. Whey they provide that claims arising from the
interpretztion or fulfillment of the contract are 1o
be submitted to the jurisdiction of foreign courts .
The governing law of all contracts is the Mexican law.
Exemptions from the above -onditions shall be granted when
the contracts and agreements are of special interest to the
country because of its positive effects on employment, the
halance of payments, industrial development and the country's
general advancement,
Effect of non-registration:
1. Contracts are considered null and woid;
2. Companies shall not be entitled to the fiscal or
other b:nefits granted by law to encourage industry
and wade.
The prevailing royalty hase 15 net sales, the definition of
which is similar to the TTB definition. Local value-added
is used when the raw materials used in the process are im-
ported from the licensor or its affiliateo.
Payment of disclosure fee and initial fee is allowed pro-
vided the overall effective rate does not exceed the

tdentified sate for the industry.
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There arz no foreign exchange rcgulations in Mexico. Any
company can remit royalty payments aven if its technology
transfer agreament is not rogistered with the registry.
Companizs, nowaver, are compellzd to register their agrze-
mants because royalty remittancas are includad in the
company'’s income tax dzclarations and proof of registration
is necessary to support any deductions from taxable cor-
porats incomsa.
Policy on royalty remittances bstwean parcnt-subsidiary l
relationships:
1. Payments for trademark and patent use 2nd admi-
nistrative (managamoent)contracts are not allowed;
2. Payment for tachnclogy which is unpaianted is
allowed only at a very minimal rate.
Policy on trademark use:

Mexico has suspended imglementation of the policy
requiring local companias to use their own trademarks
jointly with the foreign trademark. This action was
precipitatad by thec pressure from the private sactor on

their legislative body. Thc private sector expressed the
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impracticability of the policy for marketing purposes. Use
of foreign trademarks is therefore presently allowed for a
minimal fee -- 1-2% of net sales.

Policy on franchise agreaments:

Franchise agreements, as 3 gencral rulé, are allowed.
The franchise fee granted is 1% of net sales. However,
franchise agrecments for fast food cer.térs, i.2. McDonald
Femburgers, etc. are disallowed.

Maximum term of contract: 10 years
Rule on submission of contracts:

Technology transfer contracts should be submitted to
the registry within 60 days after they have been signad.
When the documents are prasentad within this term, regis-
tration shall be in cifcct as of the date they were signed.
If the contract is submitted after 60 days from date of
signing, registration shall be effective only as of the date
they were presented.

Time frame for decision-making:

Ninety (90) days from ,uomission of contract and

other supporting documents. If no decision is rendered

within the period, contract shall be deamad registerad
with the registry.
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Monitoring of registared agreements:

The Mexican registry does not monitor actual imple-
mentation of registered technology transfer agreeaments.
Review of such agreements is undertaken only when there
are complaints or disagreements filed by either contracting
party, .

The registry does not hesitate to deny an agreement at
the first instance due to lack of information supplied by
the filing party.

Policy on advertising expenses:

Advertising expensas stipulated by the licensor in
the contract are not allowed. The  Mexican policy is
to let the local company decide for itself its budget
allocation for advertising expenses.

Policy on secrecy provisions in the contract:

As a general rule, secrecy provisions after termi-
nation of the contract are not allowed. Exemption to
this rule is granted only for very high-lavel technologies.
In this case, secrecy provision is allowed only for a

maximum of 2 years after contract termination.
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V. Organizaticnal structure:

The registry is composad of 9 tachnical, economic
and legal analysts who report diractly to a Technology
Transfer Coordinator. The coordinator has the final
decision on the agreements. Ha reports monthly to the
General-Director, the decisions rendered by his office
for the month. The General-Director is consulted only
for very exceptional cases involving policy decision.

COMMENTS AND OBSERVP TIONS:

1. Mexican laws, policies, rules and regulations and
restrictive business practices are very similar to
our own policies.

2. Contracts that are subject to registration refer
not only to those anterad into between Mexican
companies and foreign or foreign-owned compa-
nies but also to those betwzaen two Mexican
companies. This rule was instituted to avoid
trlangular arrangements involving a parent firm,

a Mexican subsidiary and a third :4exican com-

pany. Royalty payments between parent subsi-

diaries are not 3llowed in iMexico. The Mexican
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subsidiary shall therefore be receiving technical
support from its parent but shall not be allowed
to remit royalty payments for such rachnizal support.
This Mexican subsidiary can, however, provide the
same technical assistanca to another iMexican com=-
pany for a fee which it will eventually remit to its
parent in the form of dividend payments. To awoid
excessive royalty chargeswhich shall 2nure 2ven-
tually to the parent firm, the Mexican authorities
have decided to evaluate contracts between two
Mexican firms. This i3 a policy which the TTB
might wish to consider.

3. It is noted that Mexico does not allow payments
for trademark and patent use and management
contracts betwean parent and subsidiaries. The
TTB has generally allowad minimal payments
between parents and subsidiaries for such
licenses.

4. Mexico failed in its attempt to introduce the use

of joint trademarks on products manufacture in

Mexico using foreign tachnology. Doubts were




raised on the practicahility of such a policy, espe-
cially with respect to the marketahility of the pro-
duct in the domastic market.

Mexico has a rule stipulating that contracts should
bz on the day the agreemoent was signed. If the
contract is submitted after the 60-day term, regis-
tration shall be eifective only as of the date they
were presented. This is a policy which the TTB
should adopt. Wz have had cases whereain con-
tracts were submitted to the Board for registration
only when the term of the contract is already due
to expire within the yzar. This may be due tc
ignorance of existing laws or this may be done
intentionally in order that any decision the

Board may take shall consider the fact that the
contract nas already been enforced and the tech-
nology has been transferred. Chances of denial
are therefore very nil @ven if the activity in
question i3 not in one economic priorities and

is not needed by one country.
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REPUBLIC OF KOREA

There is no specific technology transfer leqaslation in 3outh
Korea. Technology inducement activities of Republic of Xorea,
nationals are covered by the Foreign Capital Inducement Act (FCIA)
which regulates as well, foreign equity investment and foreign
loans. The FCIA was promulgated in 1866 and is administered
primarily by the Economic Planning Boaid (EPB).

Republic of Korea's technology inducement policies presently
are geared towards derequlation. The primary purpose of the Lhe-
larization of taair transfer of technology policies is to encourage
the entry of imported technology best suited to their needs, especially
those coming from Japan.

A. Bafore liberalizaticn (1865-1377)

1. Coverage -

Technology inducement contracts covered by
the FCIA refer to contracts entaered into by a Republic
of Korean national for the purchase of industrial pro-
perty rights and other technology from 2 foreign na-
tional, or introduce the right to use thereof or such
technology.

2. Alministering agency is the Overall Economic Co-

operation Division of the Economic Planning Board.




The Division is composed of 13 staff membears, who
were mostly trainad in the United States. The Division
undertakes economic, legal ani technical evaluation
of the contract for the sutmission o 2 Sanction Raview
Committee chaired by the Assistant iMinister in charge
of the Economic Cooperation Division ard composed of
Directors of the following bureaus: Investment Promo-
tion Bureau and Foreign Capital tianagement Bureau of
the EPB, tha Local Governments Bureau of the Ministry
of Domestic Affairs, the Direct Tax Bureau oi the
Customs Administration, one of tha officials in charge
of foreign investment of the Ministry of Commerce and
Industry and one official anpointed bv the Miinister

of the EPB. The 3anction Review Committee reviews
the report- of the Division for recommendation to the
Foreign Capital Inducenent Deliperation Committee
composed of the Minis*ers of the Economic Planning
Board, the Ministry of Finénce, the iinistry of
Agriculture and Fishery, the Ministry of Commarce

and Industry, the Minister of Construction, the

Minister of Science and Technology, the Bank of




- 55 -

Korea, the Korca Development Bank and the Korea Ex-
change Bank. The whole process takes 2 to 3 months.
It must be notad that Korean law does not stipulate
any deadlines within which a decision must be made.
3. In granting authorization for 2 technology inducement
contract, the following matters are avaluated:
a. necessity to induce;
b. contents of technology and method of suppiy;
c. cost of technology and method of payment; (
d. tem of contract; ‘
e. production and sales plan, and mode of
raw material procure:nent;
f. optimum level of product price (including
domestic wholesale prices, import piices,
and prices in major producing countries);
g. ecomomic and technological impact {inclu-
ding its probable impact on the plan to
localize production);
h. relevancy to similar technology.
Consideration i5 also given to the contribution of

the agreement to the self-sufiiciency of the national
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economy ard its sound develcoment and the improve-
ment of the balanca of payments.
Definition of royalty base:

The royalty base is net sales price defined as
foliows: whol:sale price less (a) sales discount
charge; (b) insurance due; {c) packing charge; )
transportation cost; (e) sales commission; (f) ad-
vertising expenses; (g) overhead expensas; (h) sales
retums; {i) overhead expensas. If the local firm is
importing its raw material requiremants fiom the
technolegy supplier, the CIF, taxes and cnarges
on such rav/ matarisls ar2 also deducted from
wholesale price.

Maximuin royalty allowed is 10% of nct sales.
Rates, though, are determinad by country of
origin and not by indu.try. The average rate
granted, hovrever, from 1605-1377 w2 s 3% of

net sales only.

Contracts containing the following clauses and/or

pertaining to the following are not allowed:

a. to obtain the right to use only simple design,
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trajemark  exclusive sales rght;

b. to sell only matarials, parts of the equipment;

c. unfair condition or export lmit condition;

d. technology declarad by the Minister of 3cience
and Technology as @ tachnology to be deve-
loped by local company;

e. low level and outda*ad technology.

Policy on pure trademark and franchise agreaments:
Pure trademark and franchise agreements are

not nrohibited but not enccuragad.

Contract duration:

A tachnology inducement coriract should have
at lecast a term of 1 year. ~here was, howaver, no
limit set on the maximun juration of such contracts.
Contracts exemptad irom registration:

a. when the costs for the tcchnology do not exceed
3% of tho sales oroceads of the licensad pro-
ducts;

b. when the temm of the contract or payment period

does not excced J ears;

c. when the initial payment does not exceed

US $30,000.20.
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Liberalization phase (187G up to the present)

1.

Reasons for liberalization of technology transfer
policies:
a. Improved balance of pay-aenis situation;
b. improved bargeining power of licensec;
c. successful adezptation of jmported techno-
logies to local conditions Jdue to -strong
R & D efiorts:
d. to encourage entry of important essential
foreign tochnology.
Coverage:
The follov/ing tachnology inducement contracts
shall be automatically approvad:
a. those with & term of le33 tharn 1Q years;
b. those with a royalty less than 10% of net
sales;
c. those involving & lump sum payment less
than $ 1 M.
Contracts vzhich do not fall under any oi the above
categories have to he submitted to the £P8 for approval

and registration. The EP3 then avaluates said contracts

in the light of its sules and regulations.




2 3ince the implementation of the liberlized policy, the
average royalty rate paid rose to L% from 3% during
the pre-liberalization phase.

C. Related institutions visited:

1. Korea Scientific and Technological Information

Canter (KORSTIC) -

The aim of KORSTIC is to contribute to the
proaotion of science z2md techiology and the de-
velopment of industry in Korea by oroviding scien-
tific and technological information. Zstablished
ir 1562, KOR3TIC is engagad in the collection,
processing and storzge of scientiiic, tachnelo-
gical and industrial information coimprehensively
and the dissemination of necessary infarmation
to industries, academic circles, R & D institutes,
government organizations and individuals on a
non-profit basis.

Hereunder is a morc specific descdption of
KCRSTIC's activities:
a. acquiring and organizing infornation ma-

tarials -- by means of purchases, axcianges




or gifts, more ther 6500 t:tles of journals, patent
snecifications, sooks, technical reports, abstracs,
indexes, standards are acguired for computer-
nesed information services.
information processing == information acquired
are classified, indexed, abstracted, translated
in order to make them readily available for
literature searching: informatioﬁ processing is
done oy documentatists with scademic back-
ground in science <nd engineering, some oi
whom have industral evperi2nce a3 well.
inforaation dissemination -=
i. publicaticn of: (1) "Techaical Infonnation
Bulletia v Type ci Industry" containing
selactad informction for various specific
industries; (2) a number of secondary pub-
lications containing the titles and biblio-
graphic descriptions of the articles puclished
in journzls as well 23 new satents; (3) "Teclh.-
nical Information reviewing current develop-

ments -nd highlights ir science, technology

and industry.




ii. literature cearching service --

- computerized information retrieval

sarvice;

- manual inforastion tretrieval service
technical consultationr -- ¥OR3TIC srovides tech-
nical conscultztion to industiries and other users
conceming devalopment of new techniques, new
sroducts, and the {ntroductior: of foreign techno-
logy. KORSTIC Field Lizison Officers visit in-
dustries o help then identify their information
requirerzents amd solve their infornation proslems.
international exchang?e of infarnation -- KOR3TIC
nrovides research resulis of Jorean scientists
and engineers to {oreign couritries and it alsc
acquiraes select foreign information material {ron
foreign infornation centers, lioraries and inter-
1ational organizations.

The KCR3TIC has be2n successful in disseminaidng

technolcgical ard scientific inforaation supportive o:

Korean ird ustry because it has

irforaztion to the right user 2t the rigut tim2 and in the

right forn.

seen able to give theright

—
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2. Tazchnology Transier Center of the Korea Institute .
of 5cience and Tachnolcgy (TTC) - .
The TTC was estaktlished at the Korea Institute
oi Science and Technology (K.IST)» 0 solve problems
arisirg in the impert of technology and to provide tech-
nical services to indus trias in their tecnnology import.
The objectives of the TTC are as .follows:
a. to plev 2 role as & aiiddieszn for bridging the
gap between techmology-¢giving and iechnology-
raceiving crgxnizations;
5. to seek and diss2minate information on transier-
rable irdustrial techinologizs on behalf of the
Korean Government in order to &dvisc Korean
industrias so thzt they can effectively import
ard utilize anpropriat2 tecunologies from ad-
vanced countries as soon as  possible;
c. to orovidc all necessary techniczl services
and advicas on cecanology inducemant inclu-
2ing preparction of technical 2s3sistance agree-

:ent, suggestion of unfzvorable conditions

and terms, reconaendaticn of 2ppropriate
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technclogizs Korean industries wish to import,
and other matters related to tecanology imports;
to rrowote international coopersation cf technology
transfer between developing and dewveloped coun-
tries participating international meetng on transfer
of tachnology and exchanging rautual :matters of
concem and information;
to recommeng guideline s for the Governaent to
astablish ar effective and practical technology
inducement policy.

The meajor functions of the TTC includz the
following:

Advice, consultztion, and sther techuicas servics

w

TTC provides Kercan industrias «ith advice,
consulting s2rvice, 2nd other raolated services on
transfer of technology, upon thieir rojuests, giving
guidance on .naking technical assistance contract, (
recommending appronriate supolier ¢ tachnology,
end slaying 2 role as single point of contact for

technology-giving and technology-recziving enti-

ti2s in thie course of initiztion of technology transfer.
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Operation of data 1onk on transfarrable tech-
noicgy information -

TTZ uas been responsible for the acquisition
and dissemination of availasle and wransierrable
technclogics fron advanced couniries Korean
industrial establishments concemad. for tids
purpose, the Center has been o;;erating 3 Jata-
-ank covering about 20,000 itens >f taechnology
hich are zlmost up-to -jate and renevred period-
ically.

TTC hz=s deen appointed 3 focal point in Korea 3s
far 2s internctional coopcration Ont technology
transfer is concerned, on senalf of the Govern-
mant and private incuotries. TIC'c staff members
participate in international meetings, contributing
to the mutual coonerative 2laa of international
transfer of technelogy and exchange of informa-
tion.

Racoinmendation of guidelincs for the Government

to esteblish an ~*fective and pratical technology

inducenent policy - TTC has be2n conducting
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a fact-finding survey annually on imnerted techno-
logies in order to identify proslems arising in the
course of importing and adapting advanced techno-

logies and o provice solution or suzh problemns.

Ir case there are needs o reform axisting
institutions or to establish & new policy for an
effective and practical acconplshment of tech-
nologv inducement, TIC recoamends proper
guidelines or political directions of sucn mnatters
so 35 to the Govemment make 2 final decision
with firm belief.

Other findings on TIC:

a. 3ince the operation funds have been ontirzly pro-
vided by Korean Governnent, TTC's technical
services for industries as far =s technology trensfer
is conccrned, are based on free of charge in prin- (l
ciple.
5. TTC vwas set ug at KIST as one of its departments
50 that it may fully use scientists snd engineers

nf KIST lahoratories.
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c. TIC consists of such qualifizd technical personnel
as nechanical, electronic, chenical, metal and
textile engineets, and inforaation specialist. ,

d. rorquick and effective acjuisitior of technology
import information, TTC has its focal points in the
United States, Zuropean countri2s and Japzn, and
uses them as inforr:ation acquisitf.on SOUrces .

2. Inorder to meet quickly indusiries' demand for
technology import informaztion, TTIC annually cot.-
ducts a survey oi the supply-denznd status of
industrial technology, and classifies the techino-
lcgies expeciad to lmport in the future into short-
tars demand and long-tera de-1and, and collect,
analyze and process information on appropriatz
sugnliers cf such teciinologies to put intd the

dota-bank.

COMIMENT3 AND FINDINGS:
1. Jouth Korez's success ir, Jealing w7ith tochnology transter

can be partially traced to its strong R & D support to

orivate industry ir unpackaging importcd technologies,
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cdanding then to local conditions and ultiraately develop-

) inc an entirely new technology out of the foreign technology.
z Just ks 3pcin, Soutn Korea nuis great value on high-leval
imaporica technolegies which are csscnatial to its industrizl
davilopment. Technology nzyments ars not reduce? by ths
rcgulatory ody and are loft o the decision of the private
scotor. Their mmove towiards deregulation is, in fact,

a3t to encourage further the entry cf imported toch-

nolsgy

A Y]
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SPAIN

Spain's basic policy with respact to tachnology transfer is
2mbodied in Decree 2,43 of September 21, 1973, regulating the
transmission ol technology. Recognizing technology as a factor of
aconomic growth and given its stage of industrial developmant dueing
the early seventies, the acquisition of forecign technology represented
a "strategic stocking-up" for Spain. Foreign technclogy was needed
by the Spanish economy to augmant and to supplement its indigenous
stock of technical knowhow. Control, however, of the material
aspects of the importation of fo ign technology has to be ins ituted
witnn the aim of "supervising the selection and acquisition of foreign
tachnology, as well as to the forms in which the acquisition is
materialized, while at the same time encouraging the most efficient
use of the technology s0 obtained for the benefit of the national
economy."

Two (2) Ministries, the Ministry of Industry and Energy and
the Ministry of Commerce and Tourism were given the responsibility
to implament the above law. The iviinistry of Industry and Energy
shall have the powar to evaluate and register agreements for the
acquisition of foreign technology while the Ministry of Commerce

and Tourism shall takes charge of authorizing the remittance of the
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payments in foreign currency Jue under each agreement approved by
the Ministry of Industry. Fér this purpose, & Register of Technology
Agreements was created at the Directorate General of Industrial Pro-
moti¢n and Technology at the Ministry of Industry. Its counterpart
at the Ministry of Commerce and Tourls:n i3 the Directorate General
of Foreign Transactions.
The specific information gathered from the Jefe del
Servicio de T-ansferencia de Tecnologia are as follows:
A. Coverage of registry:
1. Licensing of rights to the use of patents and other
types of industrial property;
2. Transfer of unpatented knowhovs, drawings, mag-
netic tapes, storing digital information, diagrams,
specifications and instructions and, in general,
assignment of any knowhow applicable to production
activities that have been ieveloped and kept secret

by the firms owning the same;

(93]

tngineering .ervices, preparatior of preliminary

t
studies or designs as well a3 technical plans for
execution, plant assembly, construction and opera-

tion services and maintenarnce and repair thereof;
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4. Services in the form of studiss, analyses, programming,
consulting and advertising cn all aspects of manage-
ment and administration:

5. Training and instruction of personnel, whether or not
related to the abcve-mentioned services;

§. Documentation and tachnical or economic information
services;

7. Gther forms oi technical assistance.

Chntracts pertaining to the above and entered into by individual

or legal entity Jomiciled in 3pain with an individual or legal

entity domiciled abroad or betweaan individual or legal entities
legally established in Spain must be submitted to the Registry
for registration.

Registration must be applied for only by the local company

or the buyer of technology and not by the supplier of tech-

nology or the foreign company.

Clauses considered unfavorable are those wiich:

1. Pronibit or limit the use of licensee's owwn techno-
logy, or the purchase thereof from other sources
or the use of unpatented knowhow after the expira-

tion of the agreemant, or clauses that condition,

linit or invalidate the recipien 15 efforts at R& D;




-T1 -

Require the essignment of any natents, improvements
or innovations introduced or daveloped by the reci-
pient subsequent to acquiring the technology wtich
is the subject of the agreenment;

Provide for the transmizsion of technology in the
form of a package deal, including parts or items
that are unnacessary or for which there is proven
supply capacity in Spzin of equivalent quality and
reliability, provieded that such carts or items are
technically capable of seing separated from the
technology as a whole supplied under the agreement;
Provide for the transmission of technology that is
partly or wholly inajegquate owing to obsolescence,
lack of competitiveness or sther si.nilar reasons,

or clauses which require quality .tandards or levels
incompatible with the regulations of Spanish law,
except in cases where production i3 nainly intended
for markets in which such standards and quality are
required;

Prohibit or impose excessive geographic restrictions

on, or expressly jo not authorize in regarl o certain
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spacific areas, the axport of the yoods produced by
the recipient, or reju.re the purchasc of raw materials
or components and other semi-manufactured products
or equipment from the assigner or from suppliers spe-
cified in the agreement;

Prescribe minimum levels of output or limit the reci-
pient's freedom to decide 2s to the characteristics

of production, as regards levels, models, competitive
articles, prices and deadlines, or allows the assigner
the right to determine unilaterally the prices of goods
produced by the recipient,

GCondition, for the beneiit of the assigner's interasts,
the sale in the domestic -aarket of the goods pro-
duced by the recipient, or compel the recipient to
maintain an exclusive relationship with the 2ssigner
or impose the use of trademarks registered by the
assigner in 3pain;

Establish the obligation on the pert of the recipient

to supplvy on conditions contrary (o the interests

of the Spanish economy, either to the assigner or

to certain specific third parties, the items produced

with the aid of the technology transmitted;
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10.

11.

12.
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Grant the assigner the right, not previously acquired
by other mcans, to intervene in, control or condition
the recipient's business management, or p:ans or
expansion or diversification;

Impose payments appreciasly hicher than those
customarily prevailing in the market in similar situa-
tions, or minimum considerations where such pay-
ments are based on royalties proportional to different
levels of production activity;

Provide for payments in the form of royalties propor-
tional to the production level, without deducting

the value of importad products or components incor-
porated into the production procass to which the
technoiogy in question is applied, or failing to ex-
clude the invoicing for product lines not benefiting
from the technology acquired;

Impose paymenis based on rcyalties on the reci-
plent's level of activity, ~where the recipient is a
subsidiary of the assigner and the latter holds

more than 50 per cent cf its capital, where the

assigner of the technology supplies raw matzrials or
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14.

15,
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semi-finished products for use in the process in .
quantities representing mor2 than 20 per cent of the
total cost of the product, or where the recipient is

a consulting or engineering company, unless in this
latter case it is a question of assignment of process
technology for activities in which such process is
continuous;

Provide for surcharges (differences between the prices
stipulated in the agreement and those :harged by the
supplier or its competitors in the international market)
on supplies, materials and equipment zs3ociated with
the t-ansmission of technology and furnished by the
assigner or by suppliers specified in the agreement;
Impose zn unsuitable duration on the agreement or

its direct consagquencas, whether too short or o0
long, or provide for the automatic extension of the
agreement, or that it requires payments to be made
over a period extending beyond the currency of the
patents involved;

Provide, for the purposes of interpretations, that

a foreign language text of the agreement will pre-
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vail in the casz of an agreement signed in other

languages in addition to Spanish.

Policy on royalty payments:

The Spanish rules and regulations do not specify the maximun
royalty payable. Th2 rules provide only for the base upon which
the royalty should be computed which is net sales less value of
importad products or components. In actual implemantation,
however, the Spanish ragistry does not strictly impose such
guidelines. 3panish authorities are not concernad about royalty

payments and foreign exchange outflow p2r se. Thay are more

interasted in getting the best technology available in 2 certain
industrial sector and thay are willing te authorize zny payment
for suca technology.
Policy on royalty payments between narents and subsidiaries:
spanish law does not allow royalty paymants between
parents and subsidiaries.
Remittance of payments is also not allowed in cases where the <
licensor supplies raw materials or semi-finished products for
use in the licensed products in guantities representing more
than 0% oi the total cost of the product or where the reci-

pient is a consulting or enginearing company, unless it is
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a question of assigninent of process technology on a con=

tinuing basis.

Use of foreign trademarks is discouraged.

Franchise agreements for fast food and other activities

are allowed for a minimal fee.

Evaluation producedure:

1.

w
.

Submission of 3 copies of the agreenent together
with other supporting documents required;

Legal, technical and aconomic avaluatior. of the
contract is undertaken;

Filing party is notified of initial findings of the
staff and is requrested to intrcduce amendments

or raodifications in the agreaaent to conform with
guidelines of the reqistry;

Final study is made after smendments arz surzmitted-
Resolution is issued containing decision on the
contract. Such resolution is sent to the filing party,
tha Ministry of Commerce for remittance nurposes,

to the registry for its files ard to the archives.

Decision actually rests on the head of the registry and

not on thz Minmister of Industry.
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There is no specified period vzithin which a decision must
be rendered by the registry. On the average, howaver,
the entire process is completed within 2 months from date

of filing.

COMMENTS AND OBSERVATIONS:

A.

The Spanish government leaves to the private sector the
decision on what technology to import. Its basic rationale
behind this policy is that only the private sector who can
decide on the technology needed since they are the users
of such technology. The government does rot intarvena
in this procass but supnlements the efforts of the private
sector by intesifying R % D sfforts toward davelopment
and adaptation of the imported technology to local con-
ditions.

in this connection, royalty payments or tha cost of im~
porting technology is not of critical importance to Spain.
To encourage the entry of the bast and most appropriace
technology into the country, royalty payments or the cost
of importing such technology are not given primary

importance. In fact, in 19772, royalty rauaittances

reached $100 M.
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Spain's policies specify that the filing party should only
be the technology buyer or its legal representative and
not the technology supplier. The primary purpose of the
registry in evaluating a technology transfer contract is

to help improve the bargaining position of the local com-
pany. This purosa would be defeated if the registry were
to deal with the suppiier of technology.

3pain's information base on technology importations is
already extensive. The registry has already ccmputerized
the collation of technical iaformation from the various
contracts filed and registerad in their office. Therr law,
in fact, stipulates that the ragistry should periodically
notify the national research agencies of the type cf tach-
nology acquired in order that these agencies nay adopt
theirR & D towards 1mproving the imported tachnology.
The TTB could, in the future, considar computerizing the
various information gathered from transfer of technology
contracts registered with it. This shall greatly axpedite
data collection procedures for policy iormulations and
information dissemination purposes. A systematc and

well-managed information sank would enhance the pro-




-79 -

motional effort of the Board as well as supplement the
ragulatory aspects.

Spanish law also provides that agreements between in-
dividuals and legal entities Jomiciled in 3pain and
pertaining to the iiaport of foreign technology must be
registered with the registry. This means that all con-
tracts through which foreign technology is | acquirad,
whether directly or through a 3panish intermediary, are
screenad and evaluated by the registry o minimize
triangular transactions.

Spain is seriously considering the liberalization of its
policies on technology transfer. Cne reason for this is
their future entry into the common market. The other
reason cited was that 3pain would like to concentrate its
regulatory powers on the more important contract, speci-
fically those involving transnational corporations and
thosa local companies with more than 50% foreign capital
and with more than 50% of their activity dependent on
foreign technology. Contractimnvolving small independent

companies and one-shot deals shall be treated with
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more liniency since these contracts account for only 15% of

total royalty payinents approved by Spain. The contracts

involving TNC's joint ventures and whelly owned subsidiaries

account for 35% of total royalty payments approved.

- - = m .
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