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ARGENTINA -------
In the RepubUc of Argentina, the Ministry of ECOllOIDY is the 

•umbrella• organization under which the various offices imp:ement-

in9 the Transfer of TechnolOCJY Law (Law No. 21, 617) operate. 

This Minit:try holds the Secretariats of State for Induttrial Develop-

ment, 'n'ade and Commerce, Financa, Agriculture, Minillg, Energy, 

and Transport, Public Works and CommunicaUons. 

A. Orgallization 

The Enforcement Authority is DOl'D\.UY the Head of the 

Under-Secretariat. of the Secretariat of State for Inc!ustrial 

@velopment. Only excaptional matters am r.::fared to high-

er authorities. The National Register of Licanse Contracts 

and Transfer of Technology operates under the Tachn1cal 

Under-Secretariat. 

Undar the Industrial {k·:elopmant ~ecretariat, there 

is also a National Institute of Industrial Technology (INTI}, 

an autonomous aoency whose main function is to carr,.- 0'1Jt 

research to promote the technical and economic devel~f- · 

ment of industry, improve processing of raw materiab ~.;i 

manufacturing techniques, and foster the axploitation of 

domestic raw rm terials and industrial by-productr. ~1u., 
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aqency also assists in the ncgoUation of technology trans­

fer aqreements betw.aen prospec~ive licensors and licensees 

and dstermine s the suitability of impcrtP.d technoloqies to 

local requirements, besides developing domesUc technology 

to reduce the extent of the country's dependence of foreign 

technology~ It is funded by a 0. 25% tax imposed on all 

ba11k credits to industrial firms, as well as froµi fees 

collected for specific servic&s to domestic industries. 

B. Transfer of T::chnology Law 

Law No. 21, 617, enacted on August 16, 1977 and 

amend~d on September 19, 1978, constitutes the basic 

statute governing technofogy transfers, cov3ing prectically 

all areas except 6xploration and exploitation of hydro­

carbon:;, which is governed by a sepa:at'- statute (Law No.21, 

778 of 1978). 

The law covers all transfers of technoloqr that are not 

inccrporated into equipment acquire:d through outright 

purchase or lease, er informal transfors frae of charge 

between related companias. On the otharhand, even 

gratuitous technology transfers must be r~gisterad if 
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they involve basic cc detail;ad .angin&ering. 

1. Inclusions : 

a. Use of pat.:nts, industrial d'3signs and model~ 

J - .-.:. »~~rn '!f i.:s, and otha- industrial property rights. 

b. Use of t.:chnical know-how, processes, fonnu-

laa or spe-:ifications for the manufacture of proc-

ducts or rend~ing of services. 

c. Tt.-chniCi!l consultancy, assistance and services. 

d. Supply of basic and detailed ~ngineering. 

2. ExamEt.' ons; 

a. Military seaats 

b. Work contracts involving the furnishing of tech-

nology by th~ own.er to his contractor. 

c. Use a raproduction of copyrights 

d. Supply of drawings or catal09ues acquired with 

machinery and equipment. 

c • Tran sf er or as siqnment of technology free of 

charg;;. bat-11a3n relat.s:i companic.s, which do not 

involve. basic or d~tail ~n9inc;oong. 

3. Automatic ragistration (without nec:d for prior ~xamina-

tion) is providad for the following sorvic~s~ 

a. Entry of fo,. .:.1gn tachnicians for ins~llation, 
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start-up, r>r repairs of machinery and equipment. 

b. Ucensing of trademarks free of oMrqe. 

c. Supply of basic or detail engin~g for start-up 

operatioG without additional cost. 

Verification takes place after registration. 

4. Noe-outomatic registration would entail prior examination 

of contracts by the Enforcing Authority so as to identify 

the services to be rendered by the licensor, the royalty 

to be r~id, effective term of the contract, and the technical 

objectives to be achieved by th·a licensae. Furthermore, 

the licensor must expressly declare his familiarity with 

the. law. 

5. A recistration fee , equivalent to one and one-half per cent 

(1-1/2%) of the: contractual amount is charged for rE:.;!s-

tration with the National Register of License Contracts 

and Trdnsfer of Technoloqy, whose pro·=eeds will be depo- ( 
sited with theIM!l for supporting the Register's C\perations. 

(Law No. 21, 879). 

6. Restrictive provisions which may result in rejection of a 

contract's regiStra•t.on include tha following : 

a. When the technology involved can be proven 
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obsolete. 

b. When techil~Y of the same specifications and nature 

as that of the object of tlE transfer can be proven 

to be of public knowledge and freely available 

unedr reasonable conditions in the country. 

c. When experts are prohibited er limit.ad, except to 

countries where the suppll.ar produces for its own 

acco•Jnt, or has granted exclasive prOC:uruon, use 

er sales licenses. 

d. When the agreed royalty er consideration bears no 

rclstion to the: trademarks or technol0<1Y trans-

ferred, and the direct or indirect benefits to be 

gained by their use, e.g.: 

(1) tf rcyalty for pure use cf trademarks ~xceeds 

one per cent (1 %) of net sales. 

(2) if the royalty for technology related to the 

automotive industry exceeds two (2) percent 

of net sales value of the products mcnufactured 

with such technology. 

(3) if royalty in other cases exceeds five per cent 

I 
I 
I 



...J 

I 
' 

- 8 -

(5%) of the net salas value of products 

manufactured •ll" services rendered with 

tre transferred technology!' 

e. when th0 Licensee is required, on a non-

reciprocal basis, to assign or grant lice:ises 

to the licensor for innovations or improvements 

that may davelop with respect to the trans-

ferred technology. 

f. when the licensee is denied the rtqht to tech-

nological improvements which the licensor 

may develop durinq the life of the contract. 

q. when the licensor is exempt from lagdl 

liabilty with respect to flaws or defects in-

herent in th~ products or services supplied 

by him. 

h. when the licensee is required to acquire raw 

mata- ial s or equipment from a specific supp-

lier. 

i. when sales prices are set for wholesalers, 

retailers, suppli~rs, and the public, or 

unequal conditions for the sale of equiva-

J1, 
• I 

I 
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lent goods and services to third parties are 

established. 

j. when the licensee is obliged to employ 

personnel designated by the licensor, un-

less such is indisp9nsable for the work to be 

perfarmad and their remuneration is in line 

with international standards for the srvices 

involvai. 

k. when the licensor is allowed to control the 

lice~1sGe' s production or marketing beyond 

what is necessary for protection of the 

licensor's rights. 

1. when the licensee's use or development. 

of his own technology is ~imited. 

m. when trial and decision in the case of lawsuits 

which may arise from •nterpretat:'nn or per-

formance of the act are subjected to laws and 

jurisdiction other than the laws of Argentina, 

even without prejudice to licensee's suing 

the licensor before the courts of tr.e latter's 

own residence. 
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n. when there are clauses which forbid with­

out just cause, the use of competitive tech­

nology. 

o. when the:: technology is dGtermined by the 

Enforcement Authority to ba harnful to the 

CO\Jntry. 

7. Payments system 

a. ~at salas V'\lua - is defined as ex-factory 

invoice value after deduction of discounts, 

bonuses, retilrns and excise taxE.s. (This is 

in contrast to the usual definition of net sales 

value; under our curr.:nt policy which :nay also 

ne;t out th.:. valu0 of impcrt.:.d compon.::nts.) 

b. T.;;rm of th.:: contrect - (l} In th~ case of contracts 

lic.::nsing th.;; use of industrial prcp'3I'ty rights, 

the t:Erm shall not excec;d thG patent regis­

tration period granted or its subsequ.ant re­

newals ; (2} in th::. cas.:: of licans.::s to us.:. 

unpatentc:;;d "kn0whow", tha tarm shall not 

exc.::ed th.:: p.;riod. of obsok::.car1ce, W1 ich is 

prosumad to b,.;. five (5) y~ars in the:: abs;;nc.a 

·jf proof to th.:; contrary. 
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c. Technology transfars may ba countad as capita! 

contributions to the licensae, in caet.s permitted 

under !he Law governing companies ( Corporation 

Law). In th.,;sa instances, the Enforcement Authority 

under- th.: Transfer of Technology Law shall evaluate 

such contributions. 

8. Enforcement Author1ty -Th.: Chiaf of the Technical Under--

Sxretari~t( subordinate to the S.:cretariat of S!ate for 

Industrial D.:;velopmcnt) is th;; Enforcement Authority 

under the Law, vE.stad ·nith all necessary powers to 

evaluate and pass upon technology transfer, including 

the use of trademarks, patents and knowhow. On the other 

hand, the National Rcgist.::r of D.icanse Contracts and 

Transfer of Technology is th1a Adviscry Body in 311 matters 

relating to the legal system. 

9. _QQ£~ation and Pr.:>cedu.·es 

a. T.::chnology transfer agraaments or amendments to 

existing coa.tracts must be filed with the Enforca-

ment Authority within thirty (30) calandar days from 

tht:ir oxGcution, for th.;ir entry into the 'Register". 

Shoulc thGse be approved, their v:ilic!ity would be 
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retroactiv;;; to ex.:=cution date. Agraemants filed be-

yond the 30-day period would b'3 counted valid only 

from data of actual approval by the Authority. 

The approval/registration process may be initiated 

by .:ither licanscr or llcensee, suppUGr or recipient. 

b. Applications must be ec:companied by the following 

documents: 

1) authenticated copies of the Agreement in Spanish 

(.;;xcept for technical terms with no Spanish ccr.ii-

v3lants). 

2) Evid.::nc.: of legal status of thG contrcting parti~s. 

3) Proof of l&gal domicil~ by both partias.in Argentina. 

c. Timetable shall be as follo·.vs : 

i; There is a 15 day period from dat.c of filing for com-

pletion of documentation/clarification, after which 

filing may b~ deemed complete, 

2) The Authority must d.:?cide on the agreement. 

missibility for retJistration within 90 calendar 

days from filing, or !.rem date of correction of any 

orr'!<'Sions pr.::viously notad bY it. Upon approval, 
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tht; agreemant oay then ba r.\;gisterad and 

usued th.! partin.ant certificate.. 

3} In the event of objection bf the Authority, both 

licensor and licansea arg given fift~en (15} 

calandar :iays to st8ta th.;ir case and/or to 

remedy the objectionable condition.;. After 

such period, the Authority has another thirty 

{30} calendar days within which to issua a 

NSolution approving or rejecting th~ application. 

4} In th~ c:v.ant of r~j.;ction, or non-resolution by 

the Authority within the prsscribed 30-daY 

pariod, th~ application would automatically 

pass on to the:. secretary of Statt: for Industrial 

D;:vclopment for final decision within a p&iod 

of thirtY (39) cal~ndar days. 

5} All final resolutions/decisions of th.:a Enforc.:-

ment Authority and/er Secretary of !lat.a for 

Industrial Davalopmen: shall ba published 

in the official Gazette of the Arge;ntine Republic. 

10. Genaral ProviSions 

a. Sa:recy clauses as well as provisions in the contract 
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rnquiring the return of technical documents or those 

prohibiting subsequant use of the transfarred tech-

nology may remain in focca evan after .axpiration or 

cancellation of th..: registration. providad the techrO-

log/ furnished was not protectad b~· restrictive industrial 

property rights at time o! processing by the Enforce-

m.ant Authocity ard if th-a contract ·was finally registered. 

b. R~istraticn with th.a Naticnal Ragister auhtocizes the 

licensee to make the prescribed payrna11U to the 

licensor, as ·Nell l!S deduct ;>~rtin;ant c;xp.ens.:s for tax 

purposes. 

c. R::gistration ac.tomatically laps.:s if th.:. t.::rms of th~ 

contract ar.: net im?l~m.::.nt.:d within th:: prescrib~ 

p.::riod which shall not ~XC~.2d tv10 (2) yoars from 

rzgistration dato. The: Authority may ra-ovaluat.: and 

r.:o-r~-giSta- contracts prier to e~iry or the 
(1 

ociginal raqistr<'.tion wh.:n warrant~d. 
, 

d. Confidentiality cov~s ~ docum.:.nts rdat.::d to r~giJ-

tration, which may b.r:: ~xamin.:.d only bi th~ contritcti.1g 

parti~s. th~ir r~pr.;;:s.antativ-s and officials cif the Autho-

rity and R..:giStry. 
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11. i>~nalty provisions 

a. Fin.i?S .;;quival<;nt to from one (l} p~ c~nt up to 

t-v>1r.nty (20) p~ c.ant of th.:. contract amount, as ~stimat~d _ 

by the Enfocc~ment Authaity , and according to th-= r.1a;ni-

tude and gravity of th~ off.:ns.;;s, would be imposed on 

individuals or ccrpaati~ns who commit any of th.a fellowing .. 
violattons or infractions~ 

U Those who ~ngag.:. in a_ctiviti~s subj~ct to the prod ~ions 

of t.:cltnclogy transfar law without du.a r.:.gistration 

tha-~unda; :>P 3fta laps~ or .:xpiration of th~ term; or 

wh~n r;:;gistratlon has be:i.n d.:;ni.:d; or in th.:. cas,:; of 

acts w~.i ;h nav.;; bc;;3n autorr.~tically r~gist.ar.ad, wh..::n 

subsc.-qu\::nt ~xaminatlvn shows that 3pplicabl.::. provisions 

of th~ law hav<; b~cn br::.ached. 

2) Those who fraudul-=ntly c~mc.;al or alt~ the> tr\i.:; cont.:.nt 

of their contract~ from th~ Enfcrc:::m-ant Authority. 

b. In inst? nces wh~a th.; transfars ar~ gratuitou~ ex royalty-

free, fin~s of up to tw~nty (:LO) million p.:.sos (A$20 ?-11) 

would ha impos~d. 

C. Comments and Obs.av~tions 

ThG f.xisting Arg;;ntin~ sysyt~m has been in opaation 

fer thr~e (3) y.::ars, as compar.::d to th.:. roughly on.: y.;;ar and 
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and a ~1alf for our syst~m und~ the TxhnolO<JY Transfer 

Board. Actually, Arg\;ntina 's fii-st la..., on t.;chnology transfers 

was snactod in 1971. B.afor.a that timg, such ope.rations 

ware frae of regualtion unlika in the Philippin.as Nl".ere 

roy~ti.as payable .in for~ign .;xchangc. h~v.:? always b~n th.,:; 

subji:ct of some ragulation as p-m o(thG .;?xchang.a control 

syste:n. 

Th.;; n~t _sales d.::finition used as th.: r.:.yalty bas~ 

in Arg.::ntina corr..;s~onds to our TTB' ..> dc:finit:~on i:.xcp.;:.t that 

it do.;s not d;z.duct importi.d raw mataial:>. 

Th.a TTB n.:::t sales is usually n~t of land;:;d cost of 

importad matc:rials supplied by the licansor. 

Royalty rat.:.s g-:.naally corr~spond to '!'TB practice, i.e. 

1% for pure trademark use, and up to 5% fer us.:: of pat.:.nts 

and knowhow. How.:;v .;;r, th..:; TTB system also provid.::s for 

suppl..:.m~ntal royalty bonus;;s for ~xport saks, in conso-

nanc.: with national policy to promot<: ~xports. Th~ .Argcntin;; 

syst.:.m m~k.:s no similar provision. 

Ptohibition on us.:: of r;;:strictiv,_ claus..:::s also larg.:.ly 
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paialkl3 TrB policy. fivw~v~. th.:y r.zcogni.~..; _ "';p<>rt 

r~striction to countrios Nh~a the licensor prnduc.::;s 

usa or sal.as Uc-.:.nses to oth"1'S. 

Argentina also provid.::s for autor.iat·.c .-~g! st:-atior. 

covering -:;ntry of t~hnicians for start-up op.::ra:icns, c. ... 

wall as trad.:mark lic.:nsing without royalty. subject only 

to v.arification. In th~ Philippin~s. prior sp.:cific at>proval 

i::> raqui!'cd in both th;.;s.;; instan.;::.:.s. 

D. R:lat.:d Institutions 

We visit:.d oth.::r- gov.:rnm.:nt offic.:.s such as th.:. 

D.Jpartmcnt of S!.1all and M..:dium-Scal..:. I::'ldusny, as w ~lJ 

as th~ Foreign Invcstm.:.nt S-.:..crc.;tariat, both ·11ith!n th.:. !v".inist:;· 

of Economy. 

1. Th·3 D<:;partm~t of Small and ~i.;diurn-Scal.; Indu;;try 

coordinar~ all polici~s dealing .vi.th t.'1.is s~ctor. and 
( 

is r~sponsibl.-:: for providing t..:cnnolcgical assistanca, 

fr:;..; of charg.:?, unlik.:: th.:. INTI, ·.vhich charg·:.$ an 

"aranccl" (foG) for its assistanc..;. Th~ DepartmGnt conducts 

sp~cial coursas on th.z. p.zculiar problems of busin..;)ss,,;;s 

and industri.;~ on this I.:.vd ; classih.::d as follows -
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very srr.~11 -- up to S .::r:iploy.:;~s 

m.:xilwn -- from 52 to 100 ..:::mploycas 

Tho classification is a12 • L"ldicativ.: 3nd 

f!i-xiblo one, unrJ.at~ to capital b~s.:.. 

This sector is important in Arg .. :mtina in th~ s~ns~ 

that 47 per::ant of total producticn .::manat.::s from it: 

132,000 f!rms, or- 97% of all compani.;;s bclon9 to it; 

amc it constitut;:;s th.a backbon.J of th~ .:.ntrepr.;n:.urial 

~iddl.:: class of th..: country. Exc.:pt for th.; obviously 

larg.;; op_,.rations, such as ?.;troch.::micals and th.:;; 

automotiv.: industri..:;s, small and m ... --diur.i seal.:; 

firms cob~ .;v~ industry/fi.::ld, an:i many lcrg::. 

firms subcontract work to th.::m. 

2. Th3 For;:;ign Inv.:::stm.:nt 5..:.-cr.:tariat (of und~s~~tary 

rank} impl..)m..:nts th·Z l.=gal sy:~cm govarning fO{.:ign 

investrn~nt (LC!..v No. 21, 382 of August 13, ig16 

and D.:crc:::..;. No. 253/77) through th~ Ragistry of 

For..::ign Inv . .;;stm.::nts, which is admini::;t~r.:.d by th~ 

C...!ntral Bank of th..;; .'\rg~ntin.:. R.:.public, .,.,hich moni-

tors capital mov.)m~nts into and out of th.:: country. 
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Th.:; law qivas for.::ign inv~stccs th..;; sam.;;; rights 

and obligations, that t~~ Constitution and .:.:xisting 

laws grant to nationals, subj:=ct ~o sp~cial cc promo-

tional statut.;s that raay b-= .;;nact.:d. As a matta-

of fact, for-:::ign,;rs can .::ngag::: 100% in .:.xtractlv.:. 

industri~s (unlik.: in th.:: Philippin.::s which limits 

tharn to mi."lority participation) provid~ th~ v&n-

ture is n~'-"' and do.:::s not ..:ntail th~ purchase oi 

an ~xisting jom.:stic fL~. At pr~s.;ntthere 2xist 

no sp..:cific inc-:.ntiv.:s for far::ign inv.3stors, but 

th.:y P:l rticipat~ in industry inc~ntiv~s as a whd·.:.. 

R.:.gistration cf for.:ign inv.:;str.'lents is .:.ith;;;r aut~-

matic, er subj .:ct to prior approval by th~ For ~ign 

Inv.:.:stm . ..::nt S-<:cr ..:toriat oc by th~ Ex.3Cutl~ Power 

(th~ Pr::sid:::nt), as th..: ca:. ... may ba. All for.ai9" 

inv::.stors, r..::gist.::r.:.d er not may E.:njoy the right 

to r;.;mit profits arxi r.:..patriat.:. capital during 

poriods of fr~e curr.:.ncy ..;xchangc. During 

a..xchang~ control p~riods such as at pres~nt, only 

r~ist...r.::d inv.:..stors may <;;njoy thc:sa rights. Th~ 

Ce:ntral Bank may susp~nd transf~rs °'ltoq.:th.:r 
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durlnq tim;as of bdlanc.c:. of ~ymaits stross. 

Hcwcv...;r, th.: ri:gistercl invastor is comp~nsat~d 

by th.;; issu.: of public bonds denominated in 

f~~iqn curr~ncy .;;quival.;;nt to his blcck<;d 

p.::sos. 

P•ofit transfcrs (aftar incorn.a tax) ar::; subje=t 

to spacial tax.as to th.a \::xtant that th~y e:xc.::ad, 

y.;arly, a sum .:;quivalant to 12% of th~ r~-qist.::roo 

foraign capital inv.:stm-nt. Howover, th::. .::xc~ss 

over 12ib in any year is also allowed to b.;; offS-$t by 

th.; amount by ·whJch profits durinq the p1-..;·1ic-.is 

5 yGars ~~ra less than 12% of the ragist~.ad 

capital. 
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BRAZIL 

In Brazil, the technology transfer registry is within the 

National Institute of Industrial Property Unstituto National DA 

Prnpriedad Industrial--INPI). One of the di visions of the Ministry 

of Industry and Commerce is the Secretariat for Incustrl.al Tecpno-

logy which has 3 subdivisions: INPI, National Institute of Science 

.:''1d Technology ard the Natioaal Institute of Metrology and Weights 

(Weights and Measures). TI1e latter is presently to be converted 

into a Product Standards Office. Presently, staocdrds are set by 

industry associations. 

At the registry, the following informat;".>n were derived from 

discussions with the Director of Registry: 

1. Tho registry operated under Norm3tive Act 015 of 

September 11, 1975 by the President of INPI using 

his powers under Law No. 5. 64 c.; dated December 11, 

1970 and by Article 12€ of Law No. 5. 772 dated 

December 21, 1971. 

2. Objectives of registration: 

a. Legalize payment of royalties. 

b. Allow deduction of royalty payments from 

cost of operations . (The law says allow, 

when applicable, fiscal incentives -- however, 
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from discus~ions it appears that what is meant 

15 to a~"..Jw the claim of royalty as opereting 

costs thereby reducing taxable income). 

c. U5e of registration as evidence of actual ex­

ploitation of patent or actual use of trademarks 

in Brazil. {Contracts not registered a~e allegedly 

null ~.nd void) . 

3. Coverage of registry: 

a. License contract for the exploitation of a 

patent. 

b. License contract for the U:)e of a trademark. 

c. Contracts for the supply of indu~trial tech-

nology. 

d. Contracts for technical-indu.:>trial cooperation. 

P.. Co::ltracts for special technical services • 

(On-? single contract should cover each). 

4. Applicability to a contract where the supplier of 

technology, licensor or supplier of technical services 

is a Brazilian resident is very limited -- the require­

ments as to what the contrac1s will provide and what 

the contracts should not provid~ would not seem to be 

( 
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applicable. Further.nore, where services are involved, 

the only ones registrable .:ire those related to prc::!uc-

tion. Thus, accounting and management services are 

not allowed. 

S. The registry considers the element of equity ooldings 

by the licensor or 3upplier of technology and services 

in the licensae .is material particularly in allowing 

royalty remittance abroad. Although not stated in the 

law for services, no royalty or fee re::nittance will be 

allowed where licensor or supplier owns all or the 

majority of the equity of the licensee {51 %} • I.1 case 

of joint venture, where licensor or supplier L; 45% or 

less, remittance i"'lay be allowed on a ca~e-~o-case 

basis but very seldom. Per information, however, 

payment may oo made in cruzeiros but reinvestment 

of the earnings thereof will not be remitted. {Initially, 

Nestle' was allowed to be paid in cruzeiros end its 

royalties reinvested in bottled mineral water, the 

earning of which can be ramitted. 3uch is no longer 

allowed}. 
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6. Patent licensing: 

~.. Remuneration -- percentage of sales but lump 

sum may ha allowed provided it does not exceed 

5% of projected sales f>r the duration of the 

contract. (3% limitation is not in the law). 

b. Law allows a per.:entage of net profit but so far 

there is yet no cas~ . 

c. Net sales or price is defined as inveice value 

less ta-ces, charges, raw material'" and com-

ponents irnpcrted eith::r from the licensor or 

from any other supplier directly or indirectly 

linked therewith, comm is::; ions, return credits, 

freight, insurance and package expenses, 

besides other deductions agreed upon by the 

parties. 

d. Payment for technical documentation ;nay be 

allowed as an advance of royalty payments but 

not in addii . .on to it. 

e. Estimate of total value for technicians' services 

payable in foreign currency must be based on tn~ 

period to render the services and set up person-

nel training program. Per information, average 

I 

~ 
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per diem is $100 to $150. This i;:> not in addition 

to a technical assistdnce fee usually claimed by 

licensor as a retainer. Local costs are controllod 

unless there is likely black marketing of cruzeiros. 

f. Contracts are null and void with respect to pay-

ment if patant licensor ovms majority of equity 

of the licensee whether directly or indirectly, if 

the patent has been filed in Brazil without proof 

of priority in the countn of origin, or in case of 

transfer, the previous holder was not entitled to 

remuneration under the previous cases. 

g. Ter:n of contract may net exceed 15 years for 

patent of invention, 10 years for patent of utility 

model and industrial model or design. Registra-

tion is not valid if pate11t expires or pat~mt is 

not granted. 

h. Basic conditions in the contract: 

1) Indicate patent no. 

2) 3tate whether license is exclusive and 

noo-exclusive or where sublicensing i::; 

allowed. (P,ohi bition to su 0license is 

allowed). 
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J) Supply of nece;isary information to make 

product is a must. 

4) Must provide that licensee will own im-

provements and that such information may 

be passed on the licensor. 

S) Licensor is obliged to pass on information 

on improvements to the licensee. (In 9rac-

tice, exchange of information is reciprocal 

and may or may not be for a mutually agreod 

fee). 

6) 3pecify precisely the technical assistance, 

who will carrf out and who will implement 

program for training. 

7) Compulsory for lic~n.5ee to exploit patent. 

B) Determine which party is liable for incoma 

tax. (Apparently it is not mandat:iry for 

licensor to bear his own withholding tax). 

9) Such other terms as the parties may provide. 

i . The contract may not: 

1) Provide for other unrelated services. 

2) Regulate, jetermine, alter or limit pro-

duction, sale, publicity or marketing, 
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distribution or export or hiring of personnel. 

(rxport restriction is allowed only when l'K>t 

permitted by licensor's country or when re-

suiting from an international act or agree-

ment to which Brazil is a party) • 

3) Provide for tied-in purchase or raw materials 

from any source the licensor may detennine, 

even domestic sources • 

4) Prohibit free use after patent expires. 

S) Hinder research. 

6) Licensee cannot contast industrial property 

right acquired or claimed by the licensor. 

7) Exempt licensor from liability from defects 

inherent in the object of the license. 

Z..) Transfer liability and financial responsibility 

to licensee for maintaining the industrial 

property right. 

7. Trademark licensing: 

a. Registered trademarks or those filed for regis -

tration can be subject of contract. 

b. Fee is a percentage of net sales price or profits . 
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c. Same definition of net sales. 

d. Consideration whether free or for a fee 

(usually 1 %) • 

e. Payment provision is null and void !::>etween 

parent ard subsidiary. if trader:a rk field with­

out proof of priority in the country of origin or 

when trademark registration is a renewal or 

in case of transfer, previous holder is not 

entitled to payment. 

f. Tenn may not exceed the registered ~riod of 

the trademark . 

g. Contract must contain: 

1) Registration no. or application. 

2) Licensee must have option to use other 

marks with or separately from the products . 

3) Product must be of the same quality of 

identical product of licensor. 

4) Compulsory to use the mark as required 

by the Industrial Property Law. 

5) Such other terms as the parties may provide. 

( 
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h. The contnlct cannot: 

1) Provide for unrelated services. 

2) Licensor can waive agrae?:tent without recip­

rocal right of licensee. 

3) Regulate, determine, control market and 

projuction and prica (sa-ne as patent) • 

4) Provide for tied-in purchase of raw materials 

and equipmenc. 

5) Hinder research. 

6) Exempt licensor fro:n liability. 

7) Introduce r.or:ns which li:nit pu::,licity. 

8) ·rransfer liability arrl r~s ponsibility to 

licensee on irviustrial property right. 

8. .3upply of Industrial Technology: 

a. Contract is for o;upply of knowhow for p:oduction 

of consuiner goods or materials. 

?:>. Imported knowhow must be in line with economic 

prioritiss of the country. 

c. Fees must take into account the degree of inno-

vation, co;·nplexity arvi quality of ;:>roducts in 

th.; mark.et, continuou.> supply of infornation, 
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supplier's repltation, R & D and essentiallty of 

product (usually 5%) • 

d. Tenn - lemporary (usually 5 years) -- INPI reserves 

the right to investigate on how koowhow is absorbed. 

e. Contract ma}· oot provide: 

1) Reference to industrial property right. 

2) Compulsory assignment, free of chaige, 

of improvements by licensee • 

3) Provisions for other services • 

4) Regulates, datennines, controls production, 

marketing, sales and export, publicity, price. 

S) Tied-in purchase of raw materials and parts. 

6) Imposes use of foreign trademark with 

tee boo logy. 

7) Hinders research. 

B) Prevents recipient from contesting validity 

of indu.>trial property. 

9) Prohibits use after .aronconabloperiod has 

lapsed. (S years after contract -- confiden-

tiality can remain) . 

10) Exempts supplier fro:n liability as a result of 

defocts or tnfrinoo pent of !Qduatnol poporty klws. 
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9. Technical-Irdustrial Cooperation: 

a • Contracts for the manufacture of specific ind us -

trial units and sub-units, machinery and equip­

ment and other corresponding components, and 

other qood:i ordered. 

b. Term -- period necessary to acquin: technology 

and 5 years fro:n actual production, which may 

be extenje::l • 

c. Same provisions substantially on what contracts 

will provi:ie .lnd what they s!-.ould not. 

10. Specialized Technical Services: 

a. Contract for planning, progra.-nminq and preparing 

studie::i and projects, as well as executing or 

rendering specialized service[ needed: by the 

country's production system. (In cases of 

urgent services not exceeding $20, 000 -- no need 

for contract, Just invoice). 

b. Fee must take inzo account: 

1) Nature of services. 

2) Degree of importance. 

3) Relation to total invest.-nent. 

4) Any other criteria. 
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OEGERVA110NS AND COMMENT.:>: 

1. The ab:>ve regulations were issued by INP! and not 

actually stipulated in specific l~tslation in the same 

manner that we have instituted our requla tions. 

2. Unlike our practice, it is mandatory that separate 

contracts be executed for patents, trademarks, supply 

of specialized services. This practice m·ay thus mean 

more royalties since each contract has its royalty 

ceilingg althlugh it has tha advantage oi clearly 

valuing the technology one is actually rendering. 

3. There are no royalty remittance between parents and 

subsidiaries whether it be patents or trademarks. 

Such restriction doas not appear in other services 

although in practice such is not allow.ad either. 

Payments can be made in cruzeiros rut even if 

reinvested, the eamiD;s can not be remitted. This 

was a move the TTB attempted for trademarks rut 

was not actually adopted and i.ilplemented in view 

of numerous objections to it. 

4. The definition of net sales corresponds to TTB's 

net sales but exclude as well imported mdterials by 
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policy. TfB's rule does not exclude imported raw 

materials except in instances where local manufacturir¥J 

programs are maintained. 

5. The sanctions under the Brazilian practice is remit-

tances; royalty deductions for tax payments and proof 

of actual u:ie in licensing at the Patents and Trade-

marks Office. TTB has only the sanctions of the 

Central Bank remittances and IOI incentives in pre-

ferred areas • Arranqements with BIR and Patent.; 

should be worked out to expand TTB's sanctions. 

6. In view of the fact that contracts are ;:;eparately 

treated, the 5-year lL-nitation applies only to know-

how and technical services • Patents and trademarks 

arrangements are related to the term oi patents and 

trademarks . The TrB's practice ls to limit t9 5 years, 

allowing for renewal if there are industrial property 

ri;hts involved. Perhaps it may be a good practice ~o 

separate contracts so they can be separately treated, 

when knowhow and patents are involved. 

7. It is noted that no contracts are allowed when it cove.rs 

trademarks whJch .:ire covered !:Jy a renewal aqreement. 
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c ... The restrictive clauses are more or less the same 

axcept that per infonnation, they allow les.· excep-

tions than TTB. Some notable differences are: 

a. The imposition of a required percantage 

of ;;ales for adverti;Sing is not allowed in 

Brazil. We allow such imposition if the 

percentage 's minimal ard is in accordance 

with the going practice in the industry. 

b. Secrecy limitation upon tennir.ation of con-

tract is limited to S y"lars in Brazil and in 

our case it is limited to 2 years. 

c. In Brazil, licensee cannot contest the 

validity of any trademark or patent which 

is the subject of the contract, the incon-

testattlity ~ohibition in the Philippines 

apply only to patents. 

d . In Brazil, payment of withholding tax can 

be shifted to licehsee by agreement of the 

parties. 
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COLOMEIA 

A. Baste Law Decree 444 (1967); Decree 683 

(1957); Decree 1234 (len); An-

d~~ Pact (Dectatons 24:. 34 

and 35) 

8. [mplementlng C1fica/Mlnlstty 

CoIYtita de l!eqaUas. or Royalty Committee (based at the Ml~is-

try of Eco.101.1lc Development. which is the ministry !or trade a11.;! 

industrial develop!!"ent. not for national planning). The nem!Jers 

of the Committee are the Ministe,. of £concmfc DeveloplT'lent, t."la 

the Director oi the rnstitute of Foreign Trade (INCC~":EX or rnstituto 

de Comercio Extaricr, "'hich ts part of the Mi'll stry of Econo:;nic 

Develop~~nt), the Director for National Plarc1lng (of ministarial 

level), the Superi..ntande.nt of Exchan;re ~:)ntrols at the ~£i.nistry 

of Finance, the I:'irector of the Exchange R3gistry Office. of the 

Central Dank, and a rept-esentative fr::>m COLCTENCtAS (or Colum-

blan Fund for Scientt!lc Research). Chairmanship rotates. !n pac-

tlce. it ls the representatives of tha members who regularly (wea!dy) 

meet on the contracts proposad. The C.:>mmittee is assisted by a 

a technical secretariat based at the Ministr~' of Economic D3velop-

ment • The technical secretariat receives the contracts prol);)sad to 

~e entered into by Colomb~an and rorel gn parties, studtes their legal, 

economic and technical aspact s, conducts plant visits, recommends 
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to the Committee the action that should be taken on the proposed 

contracts, and communicates to the !l(lrt!cs concerned the ~ecisions 

of the Commtttee. 

C. PoUctes 

1. Scope of coverage of T/r arrangam~"!ts : 

Patents, trademarks, knowhow cmd oth~r r:roprtatary techr.oloqy; 

technical assistance contracts are reviewed and approved by the 

Central Bank (Exchange Registry O:ifice} 

2 • Criteria for Approval : 

a. enco•.iragament of the use of indigenous raw material (most 

tmporta1t factor at present) 

b. impact on the balance of payments 

c. no new foreign industrial or CQ;:!ir;1crcial activities in tha 

three biggest cities on the countr/, nar.ely Bogota, Medellin 

end Call 

d. increase in part!clpatton of natJ.onals in joint ventures 

with foreigners 

e. extent to which the contract will increase the degrea of 

com petition ln the market 

f. avoidance of pollhttoa 

g. contributions of the project to amplbyment·: 

h. coi1t:fbutton to the integration of tha Andean countries 
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l. absence of restrictlva business pcactlces 

NCTE 

There are no speci..ac technological priorities, and prlvata 

. profitability it net a consideration {since lt ls assumed that this 

ls a responsibility of the private parties concerned). 

3. Definition of royalty base : 

Net Sales : Gross Sales less taxes, discounts and commis-

sions. 

NOTE: 

Cost of iITlported gocds and tnsuranc.a e;~clude from the 

cor.tputations. 

4. Maximum royalty allowed : 

- 3- 4% (•1p to Sand 7% in highly export-oriented projects); 

zero for trademarks 

5. :rorms of royalty al~owed 

Either royalty or fea (no douDle payme.nt), except th very 

exceptional cases; lump sum not accept~, e:~cept at the :Exchange 

Registry Office for ta~hnical assistanca c:>11tracts. 

6. Technician• s fee : 

-·-1. few years ac;o, about $350 a day, plus expenses; in gene-

ral, the equivalent US salary for technician. 
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7. Maxim u"' term. allo"Wed : 

-3 years (5 i.n very special casas) renewal br another 

3 years 

8. Practic~s Consi.dered Restrlctiv~ : 

a. export limitations (except in very spacial cases, p:ovi-

ded that the Hmi.tations do not appiy to member countr!.e3 

of the .~dean Groupj 

b. minimum paymer1ts fur technol.ogf transfar 

c. idtia! payments 

d. addi.tional p:iytnents tor trrtv·::ii.::: cf t~chnicia1. of th.: par-

t/ transterrin·; the technoLo~y 

e. oolig~tton on the pc.rt cf ths local i:arty to .:iavalc9 a.r..cl 

ic,i:agcate :mprcvemer.ts !.n the tech110:.0gy recaived. 

witho;.!t cos'~ to th.a party transferring the t~chnology 

i. ~r,;v!.sio;1 fer the 1!.censea not t:o manufacture ;')ro..:iucts 

which competa with the lic.ai'lsad ~r.:>clucts 

g. prchfoitions on the use of tradarnark s 

h. subjection of the contract to foreige'l laws caud trtbun::tls 

i.. intetest payments !or delays i.ri the pa ymem: of obllga-

tf.on:: 

j. obli9ation on the local party i:o pay local taxas 

IY.Ohlbi.tions or. the production of si.miJar goods onc3 ~he 

contta=t is fft".alized (e-:<pires?) 

. - ~~---
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1. paymeilts for patents or trademarks not registered withL'l 

the country 

Ill. limitations on the disposition by the local party of machl-

nery acquired from licensor 

n. obligation on the local party to allocate and spend a !)er-

cei1tage of its revenues on advzrtlsing 

9. Arbitratio1~ law applicable : 

- Colombian law i.n all cases 

10. Polley on royalty re:mittances between parents and su~sidiaries 

- Such r'.)yalty remittances are not allowed sinca it is 

a5sumed that the parent company should gtve the sub-

sidiary company all the techni.c~l assistance requirecl, for 

free 

11. Policy en pure trademar!'s and franchise agreements,: 

- No myalties allowed for thes3 

12. Other si.gniflcant policies : 

a. all riroposed contracts must be ln Spanlsh 

b. patent Ure is 10 years 

c. pi..iblic ation of newsletters !or businessmen 

d. trat.ning of negotiators of local firms 

e. eveil royalty paynients for tha e::hi.bi.tf.on of cinemato-

graphlc ttl ms are coursed thro•.!gh the Committee 
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D. Administrativa ~:ir§_s_:_ 

l. ReqUira..~ filing party : 

- local !2ftl (or licensee) 

.., ... Application rec~uirements : contracts tn Spanish, together 

with the following infonratlon : 

a. .'.iata c:i the receiver of the tschn~logy (identity, activity 

en<;:a;e<l 111, capitalization, ior~i.gn ~uity or participation, 

emJ:lcyme:1.t b:r· skill anci nat;.~_-;altt1, production, exports, 

e(!~ipr;i.ent, patents usec, tr;;.:ic:c.ar:~s used, trademar:;.s 

'-U:e.:!/i:--prove.:1, and qu.:.lity co.1t rd s~stems) 

b. general lnformation on the part/ t!u:1sierri11g the tachno-

logy 

c. characteristics of the techno loc;;y ,:Jaing tran sirred. e. s we 11 

as altemative technologi.:s cof!sid3rad, reasons for sal~c-

tion of tll'3 particular technology , ·;;he state of cor:.pet!tion , 

!7:achinery and ra•1: rr.atertals t') ~~ sapplied or p•Jrchased, 

a~1d char·ges/~~aptat!.o::::; rsqu.ired on tha technology 

d. lmpact of the technclo.;,y 01, voluma ·Jf ~rodOJcticn, net 

sales (local and foreign), raw rr.ate:-ial use, l~p.:>rts 

of simUar goods, employrner1t, inv::::;tments and other 

payments 

-' 
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3 • Scope oi evaluation : 

-legal, economlc ar.d technical as!Jects of the contract 

4. Time-!rama for decision-making : about a month or tuo 

5. Flnal dectsion--m~ker the Royalty Comrnittae 

E. Ornantzational Set-Up 

1. Number of technical personnal : 

-7 years for the technical secretariat (2 laqal analysts, 

3 economists and 2 engineers) 

2. Divisions establlshec! : 

-legal, econor.ilc and technical div! sions 

F. Qther Office Visited 

1. COLCIENCI.AS (or Columbian Fund for Scientific Research) : 

- the national coordinator oi scientific re saarch programs, 

v1ith an extensive information !1etwork {includitl9 more than 

60 'Jniversities) funding frorrl rna11y sources (L11clu.:iing 

international organizations); application of research re-

sults has not been significant, though, except in the 
( 

food processing sector. 

2. Exchange Registry C!fice of the Central Senk 
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MEXICO 

The Law on the Transfer of Technology and Use and Exploit-

ation of Patents and Trademarks of Mexico was enacted in late 

1972, with an effect! ve date of 2 5 January 1973. This iaw created 

the National Registry of Technology Transfer within the Ministry of 

Industry (Secretaria de Patrlmonio y Fomento Industrial) which, 

until January 1980, also had Jurisdiction over foreign investment. 

It was only in fG11uary 1980 that technology transfer and foreign 

investment matters were assigned to 2 separate divisions within 

the Ministry of Industry. 

The purpose of the Mexican law on technology transfer is 

3-fold: 

1. to eliminate obstacles to Mexico's development 

and foreign trade; 

2. to adjust technology contracts to th(; guidelines 

of the government's industrialization policy; and 

3. to stimulate the creation of a local scientific 

and technoloqical infrastructure that pennits 

the adaptation of foreion technology to the con-

ditions and needs of the Mexican economy. 

The Mexican government emphasizes that "it has no desire 

to use the legislation as an instrument to limit the purchase of 
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technology rut as a :neans to help Mexican antrapreneurs obtain the 

best technology, undar tha most favorable market co::lditions. u 

Herein below are specific information on Maxican techoology 

transfer policies and implementing rules and regulations which were 

gathered from the 3ub-Director of the Technology Transfer Registry: 

A. Coverage of technology transfer contracts for Ngistration -

1. 'Jhe concession to use or the authorization to 

~ploit trademarks; 

2. 1he concession to use or the authorization to 

exploit pdtented inventions, improvements and 

industrial models or designs; 

3. 'Ihe provision of technical expertise in the form 

of plans, diagrams, :nodels, instructions, 

guides, formulations, specifications, person-

nel training and other r.1odalities; 

4. 1he provision of basic or detail engineering for 

the execution of installations or the manufoc-

ture of articles; 

5. ~chnical assistance of any kind; and 

6. 1he provi3ion of coi.lpany manager:lent and 

operation services. 
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B. Parties to contracts or agreement::> pertainintJ to the above 

shall be obliged to reqister such contracts if they are: 

1. Mexican physical persons; 

., ... Foreign residents in Mexico and foreign physical 

persons established in the country; 

3. Agencies or .iubsidiaries of foreign companies 

established in the country. 

C. Criteria for apiro priateness of techno 'ogy is based on 

the priorities identified in their national plan for develop-

ment. 

D. Conditions for disapproval of contracts: 

1. WhP.n the purpose is transfer of techoology 

freel.' available in the country, provided it 

refers to the sa!lle technology; 

2. When the price or royalty is out of proportion 

to the technology acquired or constitutes an 

excessive burden t..1 the country's economy; 
( 

3. When they contain clauses that per.nit the 

supplier to regulate or interfere, directly or 

indirectly, in the management of the technology-

purchasing company; 



4. When they establis~ the obligation to tum over to 

the techno!.oqy 3upplier 1 in onerous tenns or free 

of charge, the patents, tradem..;rks,innovations a 

improvements obtained by the importer company; 

5. When they impo;;;e limitations on the research and 

techmlogical development of the purchaser company; 

6. When there are tie-in clauses in the contract; 

7 • When they restrict exportation of the goods or 

services by licensee; 

8. When they prohibit u3e of complementar/ technology; 

9. When licensee is obliged to 3ell licensed products 

to licensor only; 

10. When they impose upon the importer the permanent 

employment of personnel appointed by .licensor; 

li. When they limit the volume of production or imp:>se 

sales or resale prices on licen3ed products; 

12. When they oblige licensee to sign exclusive sales 

or representation contracts with licensor, covering 

the national territory; 

lJ . When contracts exceed allowed maximum term of 

10 years; 
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14. Whey they provide that claims arising from the 

interpre~tion or fulfillment of the contract are to 

be sul:xnitted to the jurisdiction of foreign courts. 

E. The governing law of all contracts is the M:exican law. 

F. Exemptions from the above ::onditions shall be granted when 

the contracts and agreement:» are of 3pecial interest to the 

country because of its positive effects ·on employment, the 

balance of payments, indu3trial jevelopment and the country's 

general advancement. 

G. Effect of non-registration: 

1. Contracts are con3idered null and void; 

2. Companies shall not be entitled to the fi3cal or 

other br:nefits granted by law to encourage industry 

and trade. 

H. The prevailing royalty base is net ~ale:>, the definition of 

which is similar to the TTB definition. Local value-added 

is used when the raw materials used in the process are i:n-

ported from the licensor or its affiliate,,. 

I. Payment of disclosure fee and initial fee is allowed pro-

vided the overall effective rate does not exceed the 

identified :ate for the industry. 
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J. Thero a~ no foreign exchange mgulations in Maxico. Any 

co:npany can ramit royalty payr:icnts oven if its technology 

trans far agreament is not r~ist~rcd with the r.:?gistry. 

Compani~s, nowaver, ara com~lfad to register their agroe-

mcnts becau.ie royalty remittanc~s ~re includ.xl in the 

company's incoma tax ~faclarations anj proof of registration 

is necessary to support any deductions irom taxable cor-

porata incom~. 

IC. Policy on royalty r~rnittanc:::::> b=:twe~n par;:;nt-::rnbsidiary 

relationships: 

l. Payments for tradamark and patant use cnC admi-

nistrative (managamcnt)contracts ara not allowed; 

2. Payment for technology which i3 un~at.::ntcd i::i 

allowed only at a very minimal rate. 

L. Policy on tradamark use: 

Mexico has suspended implamentation of the: policy 

requiring local companies to use their own tradamarks 

jointly with the foraign trademark. Thi;,; action was 

precipitatad by the prassurc from t!'le privatG ;:;actor on 

their legislative OOdy. Th~ private :;actor exprnssad the 

1 
P: 

( 
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impracticability of the policy for marketing purpo.:;es. use 

of foreign trademarks is therefore presently allowed for a 

minimal fee -- 1-2% of net sales . 

M • Policy on franchise agrei?ments: 

Franchise agreement:., a.:> a general rule, are allowed. 

The franchis;;? fae granted is l % of net sales . However, 

franchise agraemant3 for fa:>t food centers, i.a. McDonald 

F emburgers, etc. are disallowed. 

0. Maximum term of contract: 10 years 

P. Rule on submission of contracts: 

Technology tran:>for contracts should oo submitted to 

the registry within 60 day;;) after they have wen sign.ad. 

When tha docum.ants are present.ad within this term, regis-

tration shall be in effoct as of tha data they ware :>igned. 

If the contract is Jubmitted after 60 days from date of 

signing, registration shall be affective only a.:; of the date 

they were presented. 

Q. Time frame for decision-maldng: 

Ninety (90) days from ,u.)mis:>ion of contract and 

other .:;upporting documents. If no deci:>ion i.:i rendarnd 

within the period, contract ;;hall be de~meJ registered 

with the registry. 



- 49 -

R. Monitoritv;l of registared agreements: 

The Mexican registry does not monitor actual imple-

mentation of registered technology transfer agreements. 

Review of such agreements is undertaken only when there 

are complaint;; or disagreemanu filed by either contracting 

party. 

S . The registry does not he;iitata to deny an agreement at 

the first instance dua to lack of information supplied by 

the filing party • 

T. Polley on advertising expenses: 

A.:ivertising expense:> stipulated by th~ liceruor in 

the contract are not allowed. Tha Mexican policy is 

to let the local cornpany decide for it::.elf it.> budget 

allocation for ad ifartising expenses. 

U. Polley on secrecy provisions in the contract: 

As a general role, secrecy provi31ons alter terrr.1-

nation of the contract are not allowed. Exemption to 

this rule is granted only for very high-laval technologies. 

In this case, secrecy provision is allowed only for a 

maximum of 2 years after contract termination. 
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V. Organizaticnal structure: 

The regiSL"'Y i;i composad of 9 tachnical, economic 

and leqal analyst~ who report directly to a Technology 

Tran~fer Coordinator. The coordinator has the final 

decision on the agreements. He r13port.3 monthly to the 

General-Director, the decisions rendered by his office 

for the month. The General-Director i;i consulted only 

for very axceptional cases involving policy decision. 

COMMENTS AND OBSER~TIONS: 

1. Mexican laws, policies, rules and regulations and 

restrictive business practicas are very :;imilar to 

our own policie.;; . 

2. Contract,:; that are <.ubject to registration refer 

not only to thos~ anter.ad into between Mexican 

companies an:i foreign or foreign-owned compa-

nies but also to thooie between two Mexican 

companies. This rule was instituted to avoid 

triangular arrangements involving a parent firm, 

a Mexican sub.3idiary and a third ;-.i1axican com-

pany. Royalty payment.:; betwaen parent sub.ii-

diarie::> are not ~uowcd in 1·..1exico. Th.3 Mexican 
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suruidiary shall therefore be receiving technical 

support from its parent but shall not be allowed 

to remit royalty payment;;; for such tachnical .3upport. 

This Mexican :iubsidiary can, ho•;1aver, provide tha 

same technical assistance to anoth..;r i·~exican com-

pany for a fee which it will eventually r~mit to its 

parent in the form of dividend payments. To avoid 

excessive rc;yalty chargaswhich shall ;::nure even-

tually to the parent firm, the Me.'{ican authoritie:> 

have decided to avaluate contracts betwean two 

Mexican fir.n:i. This is a policy which the 'ITB 

might wish to consider. 

3. It is noted thut Mexico do~s not allow pay:.nent:> 

for trademark and patent us~ an:i management 

contracts betwe.an parent cmd subsidiaries. The 

TTB has generally allowed minimal ::>ayments 

between parents and sub.;idiaries for such 

license.3. 

4. Mexico failed in its attempt to introduce the use 

oi joint trademarks on projucts .nanufacture in 

Mexico U.3ing foreign technology. Doubt.:> were 
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raised on tha practicability of_ such a policy, e::Spe-

cially with r.;;spect to the :narketability of the pro-

duct in the do:ne:;tic ;:n~rket. 

5. Mexico has a rule 3tipulatinc; that contracts should 

be on the day the agreem.Jnt wa::; signed. If the 

contract is submitted after tha 60-day term, regis-

tration shall be effective only as of the date they 

wern presented. This i.3 a policy which the TTB 

.shoulj adopt. W~ have h::d cases wharein con-

tract3 were sub&:'littGd to the Board for regi.:;tration 

only when th.J term of the contract is already due 

to expire within the year. Thh may be due tc 

ignorance of existing laws or this may be done 

intentionally in order that any decision the 

Board may take shall con3ider the fact that tre 

contract ha3 already been enforcad and the tech-

nology has been transforre:i. Chances of d~nial 

are therefore very nil even if the activity in 

question is not in one c:?conomic priorities and 

is not needej by one country. 
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REPUBUC OF KOREA 

There is no specific technology transfer legislation in South 

Korea. Technology induce:ilent activitie:> of Republic of Korea. 

national:> are covered by the Foreign Capital Inducement Act (FCIA) 

which regulates as well, foreign equity invest.~ent and foreign 

loans. The FCIA was promulgated in 1966 and is administered 

primarily by the Economic Planning Board (Ef>B). 

Republic of Korea's technology induc~mcmt policies presently 

are geared towards deregulation. The primary pJrpose of the Ll.:X--

larization of t~-.~ir transfer of technology policies is to encourage 

the antry of imp::>rted technology best ~uited to their nc;~eds, aspecially 

those coming from Japan. 

A. Before liberalization (1966-1977) 

1. Coverage -

Technology inducement contracts c'Jvered by 

the FClA refer to contracts entered into by a Republic 

of Korean national for the purchase of industrial pro-

perty rights and other technology from a foreign na-

Uonal, or introduce the right to use thereof or such 

technology. 

2. A:lministering agency is too Overall Economic Co-

operation Di vision o·l the Economic Planning Board. 
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The Division is co~po;;ed of ,!S staff membars, woo 

wera mostly train.ad in tha United States. The Division 

undertakes economic, legal an.i technical evaluation 

of the contract f~-: tne ;;ubmi.o>sion to a Sanction Review 

Committee chairnd by L'ie A:>sio>tant Mini:>ter in charge 

of the Economic Cooperation Division and composed of 

Directors of the following bureaus: Investn1ent Promo-

tion Bureau and Foreign Capital hianagcment Bureau of 

the EPB, th·3 Lo•;al Govem."tlsnts Bureau of the Ministry 

of Dorne~tic Affairs, the Direct Tax Bureau of the 

Customs Administration, one of tha officiuls in charge 

of foreign invc3tment of ~he i• . .Unistr/ of Commerce and 

Industry ~nd one official a;;>pointed by the Mini:>ter 

of the EPB. The Sanction rteview Committee reviews 

the repxt · of the Di vision for recommendation to the 

Foreign Capital InducenGnt Deliberation Committee 

composed of the Mini3ters of the ~c:ono:nic Planning 

Board, the Ministry of Financa, th.a i'Jimistry of 

Agriculture and Fishery, thE: Ministry of Comm·3rce 

and Industry, the Minister of Construction, the 

Minister of Science and Technology, the Bank of • 
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Korea, L'le Kor~a Davelopmant Bank and the Korea Ex-

change Bcnk. The whole process tak.:;s 2 :o 3 months. 

It must oo notad that Korean luw does not :.tipulate 

any deadlines within whii::h a decision must be made. 

3. In granting authorization for a technology induce;nent 

contract, the following matters are evaluated: 

a. necessity to induce; 

b. contents of technology and method of supp!y; 

c. cost of technology and method of payment; 

d. term of contract; 

e . productj.on and :>ales plan, and mo·ie of 

raw material procurement; 

f. optimum level of product price (including 

domestic wholesa!e prices, i:.1po:t prices, 

and prices ir, major producing countries); 

g. econo~ic and t2chnological imi)act (inclu-
{ 

ding its p:-obable impact on the plan to 

localize production); 

h. relevc.ncy to si:nilar technology. 

Consideration is also given to thi3 contribution of 

th~ agreement to the self-sufficiency of the national 

I 
j L-



- 56 -

economy ar:d it.; sound develcpr:ient and the im~ve-

mant of the balanca of payments. 

4. Definition of roy<!lty ba~e: 

The royalty ba:i'3 i,j net salec; pric~ dafine.:i as 

follows: who~ :.:;ala ~rice lesa (a) sale.; discount 

charge; (b) insurance jue; (c} packing charge; {:i) 

transportation cost; (e) sales commission; (fl ad-

vertising ex~nses; (g) overhead expenses; (h) sales 

returns; (i) overhead expense:; . If the local fir.n is 

imp:>rting its r3w ~at~ric.l requira!':l·~nt5 fro::n the 

technology suppliar, the CIF, tax.:s and -:::harges 

or:i ::;uci1 raw n-:.~t3risls ar'~ also deducted from 

wholesale pri.:.e. 

S. Maximum royalty allowed is 10% of nGt ;:;ales. 

Rates, though, are dcternined by (;ou;1try of 

origin and not ;JY indu.::ry. The .:ivcrage: rate 

granted, hov1~ve!', fro:n 19~o-lS77 w:'.~ 3%of 

net .;ales only. 

6. Contracts containing tnC) following claus;;s and/or 

pertaining to the following c.r'-! not allowed: 

a. to obtain the right to use only si.nple da:;ign, 

I'' 
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exclusive ;.;ale:> right; 

b. to sell only mat~rial~, ~rts of too equipment; 

c. unfair condition or ex})Ort !i.llit condition; 

d. technology declared by the Mini.:;ter of Science 

and Technology a:.> u technology to be devo-

loped by local cottlpany; 

e. low level and outda~3::i technology. 

7. Policy on pure tradewsrk and fnnchise agreaments: 

Pure trademark and franchise 3gree:nents are 

not :;:iror.ibit~d but not encour3gad. 

a. Contract duration: 

A t3chnology induce~-:ient cor.tr:::ict should have 

at l.aast a term of 1 year. ':'here wa:5, however, no 

limit set on the :naximu:n ;iuratiori of 3UCh contracts. 

9. Contracts exemr.itod irom registration: 

a. when the costs for the t~chnology do not e:-cceed 

3% of th.J sales procoeds or the licensed pro-

ducts; 

b. wh.an tha term of the contract or pay:nant period 

c. when the initial r,>ayr:lent doc~ not axcecd 

us $30, 000 .oo. 



- 58 -

a. Uberallzation phase (197~· up to the present) 

1. Reasons for liberalization of technology transfer 

policies: 

a. improved balanc3 of pay:~~n~ situation; 

b. i..-nproved bargaining power of licensee; 

c. successful ~da;>tation of i.nported techno-

logies to local conditions Jue to -strong 

R & u efforts; 

d. to encourage entry of imp::>rtant essential 

foreign tochnology. 

2 • Coverage: 

The follovring technology induccz:lent contracts 

shall be automatically .3pprovo'1: 

a. those with a tel7.l of le~3 than 10 years; 

b. tho.3e with a royalty le.>s than 10% of net 

sales; 

c. those involving ~ lump sum payment less 

than $1 M. 

Contract£> v1hich do not fall under any oE the above 

categorie.i have to be :,;ubtilittod to tho EPo for approval 

anJ registration. The EPa then evaluates said contra;::ts 

in the light of its rul.as c:-.n.:i regulations. 

( 

I 

- I 
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3. 31:1ce the imple:nent3tion of tha lfoerlizo..i policy, the 

average royalty rate paid rose to (,% fro=n 3% during 

the pre-liberalization phase. 

C. Related institutions visited: 

l. Korea Sciar.tific and T~hnoloc;ical Infomation 

C~nter (KORSTIC) -

The ai.r:i of KORSTIC is to contribute to the 

pro;:iotion of ~cience and _tach:1olo9y and the de-

veloP=nent of industry in Korea by providing scien-

tific an.J technologic~l inforr::ation. E:.;tablish~ 

in lS 62, KORJTIC is engagad in th.a ::oll.3ction, 

processing and stoV-.ga of sciantii:i-.:, t~chnolo-

gical an:i industrial information cor:1preh...:nsively 

and tre disse:nin-3tion -;,f necessary infar.nation 

to industries, aca:iemic circles, R &. D institutes, 

government organization::> and individuals on a ( 
non-p!'ofit ~sis • 

Heraurufar i3 a ::ior~ specific description of 

KCRSTIC':,; .3cti vitia:i: 

terials -- ~ :':leans of pu::-c!nscs, axc:1ange:> 

' 
I~ 
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or gi~. :::lore thar. 6500 t::.tles of journals, patent 

specificatior..s. tocks. technical reports, a~trae1s, 

indexes, standard:i are acquired fur co:.lpu~r-

~~~ information servico.i . 

!:l. inforr.iation )XC>cessing -- infor.:lation acquired 

are cl:l.> .iifi~d , ir:.de.x:ed , a !.ls tracte:i , tran;;; lated 

in order to :nake th~m readily available for 

literature searching: information proce~s1ng i$ 

done °'f docu."':lentatists with ;icajamic 12ck-

ground in science ~nd engineering. some oi. 

w~-:01-a have industrial .;yperi;~nce a:; well. 

c. infonation dissemination --

i. publicat1cn of: (l} "Tech:Ucal Infonn<:ltion 

Bul!etL.1 lJY Tyt)C cE Inju~try" containing 

:;el.act.-~ infor.n~tion for v~rious specific 

indu~tr.a..:::~: (2) a m.L.~bar o! seconjary pub-

Ur.atlori.> containing the title~ ::md biblio-

grc.phic de;;cript!orui of the a.rticles puC.lished 

in joum~l:; a~ well as n~w patents; (3) "Tee!·.-

nical Information reviewing currant develop-

m0nts ;.nJ highlights in science. technology 

ilnj industry. 

• 
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ii. litar~t-:.1re se:irchira<.; service --

co;:nputerize.:! information retrieval 

sarvice; 

manual infor;;i~tion tretrisval scl"""'iCC 

d. tec!micai c-:>nsultatio1:. -- KOR5TIC ?rovides tech-

nical consult~tion to i!".d~stries and othar users 

concaming dev.=lopmant of ~e-.:; technique;i, new 

:>rodu~ts, aru the introduction of foreign techno-

logy. KORSTIC Field Liti~oa Officer.; visit in-

provides rescarc'l rcJ!..lli:S of :~rean :;cientists 

anj .angir2er,; to foreign countries 21.n..l it alsc 

foreign in.for.nation centers, li!xarias .::in:i inter-
( 

::iational organization->. 

The KORSTIC has ba3n ;.;uccessful in 1i.>:oie;-.1inadng 

tcchoolcgical arid scientific in!orn3tion supportive o2 

Kurean ir.i u.str/ because it hr:~ .:ieen able to give the right 

i:Jor;,,::..:tion to th~ right u:;or . .:.t th~ rig~1t ti:'!l.3 .lOO in the 

right for.n. 
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2. T~chnoloqy Tran~ier Center of the Korea Institute 

of 3cien:;e and Tachnolcgy (Tl'C) -

The TTC was estai::lisaed at ~ha Korea I~titut~ 

of Science anJ Technolog7 (KI8T) i:O solve problems 

arising in tho L:ii)::rt or t.:?chnology and to provide tech­

nical services to indus tri~s in their tecimology import. 

The objectives of the TTC ~ra as follows: 

a. to play a role a~ .:. .-.1id:Ue~1;:n for brdginc; the 

gap ootween technoloqy-gi ving and tc:lCl'i.no~gy-

mcei 'ling ·~r; ~niz :itior.s; 

b. tc :;eek .::!.nd dis~~:ninatc infor:nation on transfor-

rable ir:du~trial ti;chnologia.> on behalf of the 

Korean C-ovc;Tu-:lcnt in order to advise: Koman 

industrias so th-~t th~y .:an cffecti,,ely L"':lport 

ar.d util!ze a:Jp:opriato tcci.mologies from ad­

vanced countrte:;; as soon as possible; 

c. to provide all nece~ '>3fY technic::.l sarvic'3s 

'lr.d <lc!V::.c~s on ~echnolo1y induce:n~nt inclu­

ding prepar<::.tion of technical ..ls:;ist;:incc agree­

,·:ient, sugge3tion of unfr.vornblc condition~ 

an::i tar:.1s, recor.:H:1endaticn of 3~prcpri·lte 
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techncloqfas Koraan industdes wish to i:nport, 

an1 other matters relclted to tec~uX>logy imp:>rts; 

d. to rro<.10te international cooper~tion of tachnoloqy 

tr.l~for bctneen Jevcloping ar.J devcloa>ed coun­

tries participating international meeting on transfer 

of tachnology ilrid exchanging :."!.utual :natters of 

concern and information; 

a. to mco:nmend gu!delim s for the:: Gover.L-:ient to 

ast::tblish .in effec.tive and pr;:ictical technology 

in::luce::ient policy. 

The m.Jjor fu:-,ctions of th~ ITC in::lud:= the 

follo•.'ling: 

a. A:ivica, consult~tion, ;in;! other tach;u..:a.i :>~rvic:;s -

TTC provide.> Korciln injustri.13 •·.rith :ldvicc, 

cons:ilting 3·3rvice, cnJ otfi.2r r.Jlatad service::> on 

tnns far of technology, upon -;;hair rc.:ru.Jsts, giving 

guid3nce on .i1aking technical us;:;i.>t.:ncc contract, 

raco!\1;nending .:ippro..,riata ::;upp!ior o ': techoology, 

~nd playing a role as singk: point of cont~i::t fer 

tc::hnology-givinc; an:i tachnology-rec.:?iving enti­

ti·a;:; in tnc CO'..ll'S~ of initiation of technology trarwfar. 

( 
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b. Opcr3tion of d:ita lxi.ik on tnnsfarra'blc tech­

nolcgy information -

Tl'C i.1as be.an :-as ponsible for tha acquisition 

and disser.1ination of avail\l~C ~n.i tr~n~forrablc 

technologic3 frora ad~nca1 countrias to Korean 

industrisl cst3blislr!lant~ concerned. Fer this 

purpose, tha Center h~s been operating ~ .:iata­

canl~ coverin·; about 20, 000 ite:~.:> .Jf t.:?chnology 

-;;hich are d;;i.ost up-to-.fote and rcnev:ed period-

ically. 

c. TTC h-;s b.:c!'l ;:ppointc<l 3 foc;;l point in Korei:l :is 

far =.s interr.;;tional coop~rz.tion on technology 

tra!".sfar is concerned, on ~half of tho Govern­

m·:;nt and private inclu ... tri~s. TIC':.: :>t;?..ff members 

participate ir1 intemation..~l ;neeting:;, contributin•J 

to the mutual cco;:>cr:ltl ve ~')la:& of int~mation~l 

trander of technology iln::i exch~nge of inform3-

tion. 

d. Rocomma:ld.:!tion or guidelino3 for the Governr.lent 

to este.blish on c:.factive :ma r,iratic::il techoology 

induce;n·.:mt i;0licy - TTC h.:.s oo:m con:Jucting 
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a fact-arrling ::;:.irv3Y annu~lly on im~rted techno­

logies in order to idantify pro ")].e;ns arising in the 

coa."'Se of impvrting and ad.::lptiilg ~dvanced techno­

logies .::.nd to provice solution ior ;;u::h proble::.:ls. 

institutions or to establish c:. new policy for an 

effective and precticul ccco;nplsh.-nent of tech­

nology inJucei.1ent, '!TC reco.:i;.1~ncls ;:-roper 

guid:3lines or political dirccti::ms of such ,;iatters 

so s.s to the Gavem;·.1ent rtt~!'~ ::.. fin.:il decision 

vii th firm belief. 

0th.er findings on Tl'C: 

a. 3ince the oi:eration funds huve ooen ~ntir2ly pro­

vided by Korean Govern!nent, TTC'..; cedmical 

services fer industries as far ~.s technology trc.nsfer 

is concerned, are based on free of ch~rge in prin-

ciple. 

o. TTC •;1as set u; at l<IST .::.s one of its depart.·1Hmts 

so that it muy fully usa scientists J nd engineers 

of KIST la'.X>r..l tones. 
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c. TIC consist;3 o:f such quailfi:=d tachnical personnel 

as _-;iechanical, electronic, c~~-:iical, metal and 

textile 3ngin~e~, unJ infor..1ation speciali.:it. 

d. .for quick and effective acq:uisitior: of t2c~1nology 

i.-n:p:>rt inforaation, TIC has its focal points in the 

United States, 3uropean countria3 and Jap:m, and 

uses u'lcm as inforr.:ition ;icquisition sources • 

e. In order to meet quickly in.:l~strias' dei!land for 

technology fa1'~JOr~ infor..etion, ITC annually co~.-

ducts a survey of th<; :3Upply-de'.:iand ::;tatus of 

industrial technology, and clasaifi~s the techno-

lcgi~s axpect<:id t0 L-aport in the future into s l")'.)rt-

t~r-~-.1 de~and ar.:l long-ter:-.1 d~L1cmd, and collect", 

;;inalyze and process inform:tion on appropriate 

su~~-,liers .:;f such technol()gios to put into the 

d.:!ta-bank. 

COMMENT3 AND FINDINGS: 

l. Jouth K~re::.. 1 3 succes::; ir • .lealing ':rith technology transfer 

can be partially traced to it:l str:>ng R & D .;upµ::>rt to 

private industry in un~:-.ck.:iging i:nportoj tachnologie.;;, 
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c.d~;;~n;i th::l~'' tc locu.l conditi·:m3 ;ind dtiJ;;a.tely dev~lop-

i~q a.n .-antir~ly new technology out of the foreign technology. 

t.. Ju:.;·~ ::k::: J,:~in, Sou fa Korea ;~ut.5 gre;it value on high-lev.;?l 

rc;:c:atory '.xdy and are left ::o the decision of t.i11e private 

sc::t::>r. Their :aovc tov;3rd::; derGgulation is, in foct, 

:--.".}::-.::t to enco: . .m~gc furth~r t:1c :antry cf i~ported tc-:h-

I 
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.SPAIN 

Spain'::; ba;;ic policy with resp~ct to t~i:~nology transfer is 

embo::Ued in Decree 2A3 of September 21, 197 J, regulating the 

transmis.:;ion oi technology. Recognizing mchnology as a factor of 

economi~ growth and given iB stage of industrial develop..:oent durtng 

the early saventies, the acquisition of foreign technology represented 

a "strategic stocking-up" for Spain. Foreign technclogy was needed 

by the Spanish econo:ny to augraent and to supplement its indigenous 

stock of technical knowhow. Control, however, of the material 

aspects of the importation of fo ign technology has to be ins ituted 

wifo the aim of "supervi:>ing tha s.:=lectior. and acqubition ol foreign 

tachnology, as well a.; to the forms in which tha acquisition i:> 

materialized, while at the :>ar:i.e time encouraging the mo,:;t efficient 

use of the technology SC"I o btainej for the benefit of the national 

economy." 

Two (2) Ministries, the Ministry of lndli:>try and Energy and 

the Min13try of Comm~rce and Tourism were given the responsibility 

to implement the above law. The i.iinistry of Industry C\nd Energy 

shall have the power to ev<"luate and register agreements for the 

acquisition of foreign technology while the Ministry of Commerce 

and Tourism shall take charge of authorizing tha remittanca of tha 
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payments in foreign currency due under each agre':?ment approved by 

the Ministry of Industry. Fbr this purpose, a Register of Technology 

Agreements wa.s created at the Directorate General of Industrial Pro-

moticn an.:i Technology at the Ministry of Inju3try. Its counterpart 

at the Ministry of Com:'!lerce ~nc! Touris:n i3 i:he Directorate General 

of Foreign Transactions. 

The specific information gathered :from the Jafe del 

Servicio de T-ar.sferencia de Tecnologia ara a~ follows: 

A. Coverage of registry: 

1. Licen;;ing of right;; to the usa of p.=tent s 3nd other 

type::: of industrial pro~rty; 

2. Transfer of unpatented knowhow, drawings, mag-

netic ta~s, ;.;to ring :ligital informetion, diagrams, 

specification.,; and instructions and, in general, 

assign."ilent of any knowhow applicable to production 

activities that have '.)een :ieveloped and kept secret 

by the firms owning the .;ame; 

3. C:ngineering .. ervices, prapar~tior. of ;>reliminary 

studies or designs as well a;; technical plans for 

execution, plant a:;se:nbly, construction and opera-

tion service;;; and maintena;-;ce anj repair thereof; 
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4. Services in the fonn of studi~s, analyses, programming, 

consulting and advertising er. all aspect:i of manage-

ment and administration: 

5. Training and in.;truction of personnel, whether or not 

related to the aoove-mentioned 5ervices; 

5. .Documentation and tachnical or econo:nic information 

services: 

7. Other fonns of technical assi.:;tance. 

B. C'lntracts pertaining to the above and entered into by individual 

or legal entity domiciled in 3pain with an individual or legal 

entity domiciled abroad or betweer-. individual or legal entities 

legally established in Jpain :n;,i:it be submitted to the Ragistry 

for registration. 

C. Registration :aust be ~pplled for only by the .local company 

D. 

or the buyer of technology anJ not by the supplier of tech-

nology or the foreign company. 

Clauses considered unfavorable are those ;-1:iich: 

1. Prohibit or limit the use of licensee' 3 o·:::i techno-

logy, or the purchase thereof from other sources 

or the use of unpatented knowhow after the expira-

tion of the agreement, or clauses that condition, 

li:nit or invalidate the rer;ipient' 3 efforts at R & D; 

( 
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2. Require the ~ssign."llent of any ?atent:5 , improve.."tlents 

or iMOvation3 introduced or developed !:>y the reci-

pient subsequent to acquiring the technology wUch 

is the subject of the agree!nent; 

3. Provide for the trans:ni~sion of teci111ology in the 

form of a package deal, incluJing parts or item.:> 

that are unnecessary or for which there i:;; prover. 

supply capacity in 3p-~n of equivalent quality and 

reliability, provieded that such ~arts or items are 

technically capa~la of i:eing ~aparatad from tha 

technology a,; a whole .;upplied under the agreement; 

4. Provi::le for the transmission of technology that is 

partly or wholly inajequata owing to obsole:.cence, 

lack of competitivene~s or other .>i.!'lilar reasons, 

or clause,; which require quality ..,tan.:iards or levels 

inco1npatible with the 1egula tions of Spanish law, ( 

except in cases where production L:; :nainly i:.tended 

for markets in which such 3tandard~ and quality are 

required; 

5. Prohibit or i:n;:io:;;e excessive geographic restrictions 

on, O!" ~pressly jo not authorize in regar.:! to certain 
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spacific areas, the export of the ;Joods produced by 

the recipient, or re,:iuue the purchase of raw mate>~:.ls 

or components an.1 other .>a:ni-manufactured prod.uct.s 

or equipment from the assigner or from suppliers spe-

cified in tha agreement: 

E . Prescribe minimum level:; of output or li::iit the reci-

pient's freedom to decide e.s to the charactaristics 

of proJuction, as regards levels, models, competitive 

articles, prices and deadlines, or allow.> the assigner 

the right to determine unHaterally the prices of good:> 

produced by the recipient. 

7. Condition, for the ooneut of the a~:;igner':i intere.:>t.:i I 

the sale in tha do,"';lestic .aark2t of the goo:is pro-

duced by the recipient, or co;;ip;al the recipient to 

&naintain an exclusive relationship vii.th th.; .!:>signer 

or impo.>e the use of trademarks registered by the 

assigner in Spain: 

Establish the oi.)ligation on the part of the recipient 

to supply on conditions contrary to the intera.:ots 

of the Spanish economy, either to the a; signer or 

to certain ~ p;acific third parties , the ite:-:1s produced 

with the aid of the tecluiology traruinitted; 

l 
I 
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S. Grant the assigner the right, not previously acquired 

by other ;ncans, to intervene in, control or condition 

the recipient' 3 business r:ianagement, or p~ans or 

expansion or di versification; 

10. Impose payments appreciably higher than those 

customarily prevailing in the market in sL-nilar situa­

tions, or mini."Ilu:n considerations where .such pay­

ments are based on royaltie;; proportional to different 

levels of projuction activity; 

11. ?rovide for payments in the form of royalties propor­

tional to the production level, without deducting 

the value of import3-J products or coi=iponents incor­

porated into the proJuction procass to which the 

technology in question i.3 applie:d, or !ailing to ex­

clude the invoicing for product lines not benefiting 

from the techn::>logy acquirad; 

12. Impose payrneni.s ba.sed on rcyaltie.s on the reci­

pient's level of activity, ·.vher~ tha recipient is a 

subsidiary of the a:...signer and tha latter holds 

!:lore than 50 per cant c..f it3 C3pital, v1here the 

assigner of the techn<?l\Jgy :;uppllas raw mat3rials or 
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semi-finished products for use in the process in 

1uantitie.; representinq mora than ~O per cent of the 

total co:;t of the product, or where the recipient is 

a consultil¥] or engineerinq company. urJess in this 

latter case it is a question of assigrunent of process 

technology for activities in which such process is 

continuous; 

13. Provide for surcharges (differences between the prices 

stipula1'-~ in the agreement and thosa ;harged by the 

supplier or its competitor~ in th.a intzmational market) 

on supplies, materials and equip~znt =.s.;ociatad with 

the L·ansmission of technology and fumiahed by the 

assigner or by suppliers specified in the agreem~nt; 

14. Impose an unsuitable dur.ition on tha agr~ement or 

its direct consequenczs, whether too short or too 

long, or provide for th~ automatic extension of the 

aqreement, or that it requires pay:nent:1 to be ~ade 

over a period extending beyond the currency of the 

patents involved; 

15. Provide, for the purposes of interpret:itions, that 

a foreign language text of the agrae.nent will pre-
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vail in !he cas.a of an agreement signed in ot..'1er 

languages in eidntion to Spani:ih. 

E. Policy on royalty paymants: 

The Spanish rules and requlations do rot specify the raaxL-:iur:t 

royalty payable. Th-a rules provide only for th~ base u:x>n ~·1hich 

the royalty shouU be computed which is net sale:;; less value of 

imported product:i or CO!:lponent:i. In actual i:nplementati'.)n, 

however, the Spanish r~istr/ ,foes not ;;;trictly i..-npose :iuch 

guidelines. 3panish -'iuthorities are not ::oncemed a~ut royalty 

payments and foreign exchange outflow oar se. Th~y dra more 

interested in getting the ;.-,e:;t tach..'"lOlogy available in a certain 

industrial sector and thay are willing to authorize .::ny poyment 

for ::;uci1 technology. 

F. Policy on royalty pay:nent:i i:>etw·een ~rents .:inJ ::>ub:iidiarie:i: 

.:ipanish law does not allovr royalty payments bet"ueen 

parents an.i subsidiaries. 

G. Re.nittance of payments is also not allowed in case:i where the 

licensor supplies raw ;naterials or semi-finishad products for 

use in the licensed i:roducts in quantities representing more 

than :0% oZ the total cost of the ;>reduct or whera the reci­

pient i~ a consulting or engine.?ring cor.1pany, unless it is 

( 



- 76 -

a question of assignment of proces:i technology on a con-

tinuinq basis • 

H. Use of foreign trademarks is discouraged • 

I. Franchise agree:nents for fast food and other activities 

are allowed for a !'!linimal fee • 

J. Evaluation ~ucedure: 

1. Submission of 3 copies of the agree.nent together 

with other supporting documents required; 

2. !-~al, technical and acooomic evaluatior. of the 

contract is un::iertaken; 

3. Filing party is notified of initial finding.> of th2 

staff and is raqure:ited to introduce amancL":lent3 

or modifications in the agraa,-;iant to confor.il with 

guideline~ of the registry; 

4. Final study is :"lade after :<mend.11ent:i 'ire ,jui:mitted · 

5. Resolution is issued containing decision on the 

contract. Such resolution is ~ent to the filing party, 

the Ministrv of Commerce for ro::littance pur;x>ses, 

to the registry· for its files and to the archives. 

K. Decision actually rests on the head of the re;Jistry and 

not on th~ ?-.Unistor of Industry'. 
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L. There is no specified period within which a decision must 

be rendered by the registry. On the averags, however, 

the entire process is co:npletad within 2 iilOnths from date 

of filing. 

COMMENT$ AN:> OBSERVATIONS: 

A. The Spanish government leaves to the private sector the 

decision on what technology to import. Its basic rationale 

behind this policy is that only the private .>actor who can 

decide on the tschnology needad .;inc~ they are tile users 

of such technology. The govamrn.ant doe.> not int.;rvene 

in this process but supple::ients the effortJ of tho private 

sector~ intcsifying R & D ~fforts toward davelopment 

and adaptation of the imported technology to local con-

ditions. 

B. In this connection, royalt"/ ;iayments or th.; cost of im-

porting technology is not of critical L~portancc to Spain. 

To encourage the entry of the bast and most appropriace 

technology into the country, royalty payments or the cost 

of importing such technology aro not given primary 

import:rnca. In fact, in l!l7;}, ro~·.ilty rc:.1ittances 

reached $1lOO M. 
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C. Spain'~ policies specify that the filing party should only 

be the techool09Y buyer or its legal representative and 

not the technology supplier. The pri."':lary purpose of the 

registry in evaluating a technology transfer contract is 

to help L'1lprove the bargaining position of the local com­

pany. This puros2 would oo defeated if the registry were 

to deal with the supplier of technology. 

D. 3pain's information base on technology imp;>rtations is 

already extensive. The registry has dlrea\!y cc&nputerized 

the collation of technical i:iformation from the vario'.lS 

contracts filed and registered in their office. T~ek" law, 

in fact, stipulates that th.a r~gistry should periodically 

notify the nutional research agancic::> of the type cf tech­

nology acquired in order that thasc ~gencies :Jay a::iopt 

their R & D towards improvil:IO the imI;X>rtcd tochnology. 

The TTB could, in the future, consid~r computerizing the 

various information gathered from transfer of technology 

contracts registered with it. This ::;hall greatly axpeditc 

data collection procedures for polici formulation;; and 

inforr.\ation dissemination purpo:;es. A sy:;tematic and 

well-managed information Y.lnk would enhance the pro-

• 

' 
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motional effort of the Board as well as supplement the 

regulatory aspects. 

Spanish law also provides that agreements between in-

dividuals and legal antities :fomicilcd in Spain and 

pertaining to the import of foreign technology r:iust be 

regi::»tered with the registr/. This means that all con­

tracts through which foreign technology is acquired, 

whether directly or through a Spanish inter7t1ediary, ~re 

screened and evaluated by the ragL;try to minimize 

triangular transactions . 

F. S;>ain is seriously con::iidering the: liberalization of its 

policies on technology transfer. C nc reason for this is 

their future entry into th.:: c,om;:non market. The other 

reason cited was that .3pain would like to concentrate its 

regulatory power::; on the !llore ir.1p<:>rtant contract, speci­

fically those involving transnational ·:orporations and 

those local companies vlith r.iore than 50% foreign capital 

and with more than 50% of their activity :fopendent on 

foreign technology. Contractsinvolving small independent 

companies and one-shot deab shall be treated •uith 

( 
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• 
more liniency since these contract:i account for only 15% of 

' 
total royalty payments ap?rovcd by Spain. The contracts 

involving TNC'.i joint ventures and wholly owned sub9ijiarles 

account for GS% of total royalty pa)ments approved. 

- - - - -
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