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INTRODUCTION 

1. When the First Draft of the UNIDO Model Form cf Turn-Key Lump-sum Contract 

was presented to the Expert Group Meeting on UNIDO Model Forms of Contract for 

Fertilizer Plants held in Vienna, Austria from 26-30 Nove8ber 1979, the 

following main coDDD.ents were made: 

(a) The unequal balance of the interests of Purchaser and Contractor 
needs to be corrected; the Purchaser vas given too much leverage 
and too much power of intervention fer the Contra~tor to accept 
the Model Form as in the present drat :· ; 

(b) A comprehensive scheme for IDl?npower training should be a 
fundamental objective of the contract; 

(c) The Contractor's responsibility f:-r assisting in the management 
of the plant in the first year of operation and to provide 
technical advice thereafter should be clearly outlined and also 
be a fundamental objective; 

(d) The timetable for executing the project should be more clearly 
defined. 

2. The Meeting made the following comments as regards the drafting and 

presentation: 

(a) Th~ contracts were more elaborate than could be comprehended 
by the intended users; 

(b) The contracts should be more simple and more clear; repetition 
and extensive cross-referencing should be eliminated and clauses 
shortened; 

(c) The order of t~e Articles should be changed to correspond to 
the plan of implemectation; some Articles could be combined; 

(d) Definitions should b~ more precise and be used more consistently 
throughout the contract. 

3. The UNIDO Secretariat prepared a Second Draft for the Third Consultation 

\ID/WG.318/1) in early February 1980 and an advance copy of this was 

submitted to the contractor 1 d representatives vho attended the Expert 

Group Meeting inviting their vritten c01llllents. 
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4. This document contains the comments of contractors vhich vere 

submitted to UNIDO in response to this invitation. The UNIDO Secretariat 

is distributing it as a document for the Consultation so that all 

participants may take these detailed comments into account vhen they 

discusi:; the Second Dra:rt of the IDJIDO Model Form or Turn-Key Contract. 
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CONSOLIDATED COMMENTS UPON THE SECOND DRAFT 

OF THE 

UNIOO MODEL FORM OF TURNKEY LUMP SUM CONTRACT 

roR THE CONSTRUCT:ON OF A FERTILISER PLANT 

FROM PROCESS PLANT CONTRACTORS IN 

FRANCE, JAPAN, UNITED KINGDOM 

UNITED STATES OF AMERICA AND WEST GERMANY 

FOR SUBMISSION TO THE 

THIRD CJNSULTATION MEETING ON THE FERTILISER INDUSTRY 
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~h1l~t t~e oniloso~hy behind ~his model contr~ct is funda~prt~lly 
acce;t~~le the prin:i~a1 reservation is that it affords the Purchas2r 
3.r:'. ·.i;:; ~rt;i:-:eer tc0 "'.",~ch ris'•t ·Jf invol1ei:1ent and i:lt::r-fe.-erce. 
~'.:'; i:; :ontr3r:: tc nor:1al ;.;r:i:ci:e in .,.,h~cn tr.e Purcr-,aser f.:,1· t;..,e 
mo t p1rt in return fJr tne pa;~ent of a lump sun hands o~er to t~e 
·=Jr,~n:t•Jr f•J; l responsibi 1 it.J· f;y constructing =1 inte;r3t2d 
cJc~l~~ which is h2nded over co~plete to t~e Pur~haser cnl; when 
full; Jperational. 

2 ~hE 4uality of the draft itself leaves ve1y much to be desired: 

a) It is stil! muc1 too long - 175 pages ..... ithout appendices is an 
unnecessary len]th 

b) There is still far too much re~etition which ~ains nothing and 
involves s~perfluous cross-referencing 

C) Bearing in mind ~ts intended purpose this draft is far too 
complicated - for example 29.10 amongst many others requires 
careful study by a skilful 1awyer to ascertain its proper 
meaning. 

d) A contract is meant tc be a tool for project staff tc use 
rather than a conundrum for lav.;ers to puzzle over. It must 
be written in ~uch simpler language and organised more logically 

e) Definitions which should be 1 help to understanding the contract 
are often imprecise and are not used consistently in the text 

3 Except where spe(ifically commented up0n the contractors con;ider 
that all references to time limits, quartities and performance 
parameters should be left blank in a model form of contra~t 35 they 
1·1ill ultimately be :i function of case b:1 casP needs and negotiation 
between the parties. 

4 It is strongly felt that a total redraft of this document bearing 
the ab0ve criteria in mind should be undert~~en on the lines that 
the French have done for the reimbursable draft and the contractors 
v1oulJ be 11illing to offer their services in assisting 1·1ith this 
e1.erc1se. 

5 No comments have been offered on the finer detail of the draft, 
upon typing errors ar mistakes i~ grammar or meaning which do not 
affect matters of principle as this would make our submission 
1Jrduly lengthy ~nrl sue~ points should be self-correcting in further 
rln~tin']. ,">.b:,ence of omment th:~t·efore does nQt i;;iply ful 1 agreement. 

I 
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ARTICLE l - DEFINITIONS 

General 

The purpose of definitions is to act as a shorthand ~o avo d repeated 
definitior. of terms as they occur during the t.ext. There s no point 
in having definitions of terms which only app,:ar once and ....-here their 
meanins is self-evident from the context. A considerable nu~ber of 
definitions could be deleted 0n this account alJne. 

2 A number of definitions are imprecise, repetitious or even confusing and 
would be better deleted. 

3 Some definitions such as "Work" are not used with any consistency in the 
text and their existence is a positive hindrance to understan~irg 1ather 
than help. 

4 Where definitions are deemed necessary the conventior. of using them 
with capital letters throughout the text should be followed and words 
apparently meaning the same thing should be deleted. 

J On the above grounds we would recommend the deletion of definitions 
1.2, 1.6, 1.7, 1.13, l.14, 1.23, 1.26, 1.34 and 1.4~. 

1.5 ''Battery Limits" should mean not t~e facilities but the designated 
boundary line of points withir, which all the equipment, machinery 
and apparatus conforming to the subject of the contract are contained. 

l 16 If this definition is to he retained it should be cross-referenced 
with Article 6.3 and should not say anything different from w1at 
appears in that Article. 

1.18,l.24 
& l. 31 

1.23 

1. 37 & 
1.42 

In order to take into account Purchaser's time to issue these 
certificates acceptance should be definej as the dates the Contractor 
is entitled tu receive such certificates rather than the date upon 
which they are issued. 

As mentioned above this definition is confusing 3nd duplicates 1.17. 
Either the reference to the exclusion of materials and civil works 
should be deleted from 1.li or 1 .23 should define specifically the 
excluded materials. 1.23 can ~ave no other purpose. 

In a turnkey contract subcontractors and vendors are ~dentical and 
one or both of these definitions should be deleted. 
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ARTICLE 2 - OBJECT OF THE CONTRACT 

Headir,g Delete "and cost of the prcject" as it wi1l be seen that we recormie~ 
deletion of such reference 

2.5 This article should be deleted as the contract price is given and 
broken down in Article 20. No other price information is relevant 
in a tu;nkey contract. 

2.6 Delete this Article which ~3s no place urder this heading. In any 
eve~t the Contractor has sole discretion regarding accounting in a 
turnkey project. 
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General 

The contra:tors believe that Articles 3, 4 and 5 should be totally 
redrafted and re-written as two articles separating the responsibilities 
of the Contractor and the Purchaser. The present articles are unnece3sarily 
complex, lengthy and repet~tive. 

3. 1. 4 

3. 1. 5 

3. 1. 6 

3.2.2 

3.2.4 

3.3 

There is no need to identify time critical and process criticd~ 
items i~ a turnkey project other than as an internal Contractor 
exercise. 

Delete. We would not expect to prequalify vendors for a 
turnkey project. 

The itemisation of equipment must be subject in a turnkey 
project :o the Contractor's freedom to change such lists 
without affecting his overall responsibilities. 

The Contractor cannot bear the responsibility for the accuracy 
and suitability and adequacy of information supplied by the 
Purchaser and this reference must be deleted. 

Delete the words "and satisfaction of all of the requirements" 
at the end as this is too imprecise. 

Insert after "work" in the first line "within the battery 
limits" as the Contractor cannot be responsible for endless 
activities outside his original scope. 
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ARTil.1 F 4 - OBLIGATIONS OF THE CONTRACTOR 

4.1 Delete last sentence as Contractor's performance should be a matte~ 
of definition and not inference. 

4 .1 ..... This Article should be redrafted so that che Contractor's respon­
si'.:iil ity is limited to elements he can have ascertained himself 
before contract signature without any particular survey. 

The Purchaser should compile deteils of the ap~lfcable laws and 
warrant th2 completeness of such compilation as this activity is 
better done by the party operating within the country. 

The Contractor would wish to exclurle fron, his liability sub-surf3ce 
conditions which may not be visibly apparent. 

4.5 The Contractor should be bound to supply only the technology he can 
have access to at the date of signature of the contract. 

4.8 Delete second sentence. In a turnkey project the Contractor must have 
free choice of equipment. 

4.9 Delete third and fourth sentences. The Contractor ir a turnkey 
project should be free to supply whatever equipment he considers 
necessary without restriction and certainly without the approval 
of the Purchaser. 

4.18 These responsibil-ities depend upon case to case definition and should 
be left for individual agreement rather than made mandatory. 

4.22 As not all erection equipment is requ;red until start-up and it is not 
feasible to hold ~11 of it on the job site until then the Contractor 
should be allowed to remove his equi~ment when it is not required 
any longer and the Purchaser should guarantee the re-e~port of the 
equi pmrnt. 

4.25 This period should be left blank and be subject to case by case 
agreemer.t. 

4.31 The last sentence should be deleted as it is meaningless. 

4.34 The actual numbers, the duration of stay and the amount of space and 
assistance to be rendered should he defined case by case to avoid 
subsequent disagreement. 

4.39 The engineers rights under this Article should be limited to emergency 
measures in the case of fire, accident or danger to health. 

I 

I 
I 

. ~ 
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ARTICLE 5 - OBLIGATIONS OF PURCHASER 

5.3 The site should be available to the ··ontractor at the signing 
of contract and not one month later as the Contractor is 
responsiole even for soil investigation. 

5.6 The words at the end of the Article reading "subject hov _.;er 
to the right of the Purchaser pursuant to Article 37" should 
be delete(. as the failure of the Purchaser to reply is not a 
matter for arbitration. 

5.10 Insert after "provide" the words "free o: charge". Also 
delete the worus "after takeover". After takeover the provision 
of further services must be the subject of ~ separate agreement. 

5.13 This clause should be worded in a similar manner as 4.34 and 
the same comment applies. 
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ARTICLE 6 - CO-O?ERAT:ON 

6.7.6 

fi. 8 

6. 11 

6. 12 

6.13 

6. 15 

6. 16 

by 
Lhe Ter:'ls of Payr1ent .\rticle. 

Tn the fourth line in'.~ert after "me~ting shall" the ~·:ods "in 
accordance i·lith the conti·Kt" as tne: subsequeri: ite:ms c:ir. only 
be revit:1oJed in relation to the st1~1ulations of tf'ie rnntt·a:t. 

The tenil "< 11 documents" is too general. The types of jocuments 
which Contractor shall provide should be :pecified in the Co­
ordination procedure. 

The period of thirty days it too long and should be no more 
than 15 days. 

The meaning of this clause is a little obscure but woulu be 
improved if in the fifth line the i·1ords "a review within 30 
days" is deleted and the i·1ords " a variation order within a 
reasonable period" is substituted. 

If the review meetinss in any v~y delay the Contractor his 
performance schedule should be appropriately modified. If 
this Articles does not give the Contractor a right to such 
schedule modification he should have the right at his opti~n 
to proceed with the work in accordance with his own evaluation 
of the matters in question. 

In the second sentence documentation s1.ould be restricted to 
technical documentation and calculations should exclude process 
calculations. 
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7.13 I~ is aSS,iiiiC::! that the !""efe!"eri·:<: tn Articles 3C.l, 38.2 ar,d 30.3 
sho•_ild read 7.S, 7.? ?.nd 7.10. fl11rch3ser's obligatio:i ·.-;ith regai·d 
to Crntrector's confid2nti~l information should be ~alid for a 
minin1u:11 of 10 years frc:.i f1nal acc<::ptance of tn,:: ;::.1ir·1t oi~-3 ~r. r1 . .J 

event snould the confide~tial inf0rmation ~e us~d tc d~rlicate 
the plc.nt. 

7.14 Add ·~ny action by the Purchaser not ao~roved in writing by the 
Contractor relieves the Contra~tcr cf hi~ obligation under this 
Articl2". 

7.17 Any patent indemnity undertaken by the Contractor would have to be 
subject to a limitation of liability equivalent to the liability 
undertaken by the Licensor. 

7.18 This clause should be deleted as it is u repetition of 7.d. 



r 
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I ARTICLE 

8. 1 

8. 1. 3 

8.2 

8.3 
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- EFFECTIVE DATE OF CONTRACT 

It is sufficient to say that the contract will be executej in 
accordance ivith the applicable lai·1 i•ithoJt requiring 1·1itnessing 
or sea:ing which requirements vary from country to country. 

The validity of any performance bard provided before the 
receipt of the advance payment must be contingent Jpon its 
receipt. 

This shuuld be dele~ed and replaced by a new 8.1 .5 reading 
"The Purchaser has provided security for the remainder of the 
contract payments on terms acceptable to the Contractor". 

This would b2 better situated in Article l. 

t 

I 
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ARTICLE 9 - ASSIGNMENT OF CONTRACT 

9.2 The Contractor should be entitled to assi~n his rights to financing 
or ins~rance institutions. 

9.3 The Contractor should have t~ie right to approve the assignment by 
the Purchaser such lpproval not being unreason~bly withheld. 

9.4 The Contractor shouli have the right to sub~ontract any part of the 
work in accordance with normal practice provided that he acce~ts 
full respor.sibility opposite the Purchaser. 

9.5 Delete this Articie. There should be no restriction upon the 
Contractor's right to subcontract and the Purchaser should have no 
right under a turnkey project to interfere in ~uch subcontracting. 
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ARTICLE 10 - PROCUREME~T 

Genera 1 

The heading shot.:ld he amer.ded ':.'J n.:Jd "PRCCUREMEtrl GF SP.RE pt.RIS" as 
this is the sole purpose 0f this Article. 

The purpose of this Ar·ticle nee~s reth~nking.. In a turn~e~,' ~ro:ec..t the 
Contractor wcu1d normally inc1ud2 ar.d b~ fuily responsible for the 
inclusion of ~pare parts which h2 thinks ~re reasonable :or a period of 
two years operation. In this case the whcle of this Article is unnecessary. 
However ~f ci~e ?urr:haser wishes t0 be responsible for the selection of 
his o.m so.:irc parts then th2se shou Id be 1 eft out of the contract pri c::-
and suppli~d on a purely r~imbursabie busis both for material costs and 
home office services p~us packing and freight. 

There would be no point in offering any furtner comments on this Article 
until this decision was taken. 
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~R:ICLE 11 - TIME JF ESSENCE 

7his concept is repugnJnt to contra:tors anj its use is contrary to t~e 
·--eco:T.mendJtions of WIUTRAL. 

Tne minimum basis upon which this Article could be acceptable would be 
if it did not increase the Contractor's liability in any way and this 
could be catered for by the addition of a ne\-1 paragra;Jh reading: 

"11 . 5 Purchaser's exclusive remedy for Contractor's breach of any of 
its obligations under this Artic~e is limited to the remedy 
specified in Article 27.1.l and 27.1.2" 

. I 
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ARTICLE 12 - DELIVE~Y AND EXECUTION OF THE WORK 

General 

This Article too large e~tent duplicates A; cicles 3 and 4 and it should 
be rationalised to avoid repetition. 

~ 2. 1 

12 .2. l 

12.2.3 

12.2.7 

12 .4. l 

12.4. 2 

12 .4. 3 

12.5.2 

12.6.3 

12.6.4 

12.6.5 

CommentJ h~ve already been made under Article 3 regarding the 
Contractor's rights with regard to the selection of equipment 
and these apply ~ere too. 

In a turnkey project the marking of the goods should be the 
prerogative of the Contractor and not the Purchaser. 

If the Contractor is unable to import certain qoods and materials 
into the Purchaser's country his loca1 purchases should be 
subject to competitive prices, and the meeting of necessary 
technical standards and any restrictions regarding financing. 
If the Contractor is to take responsibility for the price of 
local items he should be provided prior to the time of submitting 
his proposal with a lis~ of those goods which cannot be imported 
into the Purchaser's country. 

The Contractor should be entitled ~o an extension of time as a 
result of any d~lay in granting Juch permits. In practice it 
would be preferable for the Purchaser to obtain them. 

Delete "to the satisfaction of the Purchaser" at the end of 
the second sentence. ·This is a matter which should be under 
the Contractor's control. 

The possibility of the Contractor repairing damaged items 
should be envisaged. 

Delte the phr~se i~ brackets. This again must be at the 
Cont~actor's discreti(n. 

In the second sentence delete the words " the best and the 
most" and delete the end of this sentence after "Anneyures IV 
and XXVIII" as this involves unwarranted interference by the 
Engineer. 

Delete the words "to the satisfaction of the Engineer" at the 
end of the second sentence. Since the following sentence 
places final responsibility upon the Contractor the satisfaction 
of the Engineer has no practical meaning. 

We would suggest that the work should be carried out in such a 
rnanner as nc•t to interfere with traffic on any throu9h road 
and we would want casual traffic especially footpath traffic 
routed round the job site. 

Delete. We consider that the Contractor should not have to 
Jet approval for the erection of any temporary buildings. 



12 .6. 6 

12.6.7 

12.6.3 

12. 7. 3 
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Delete the words in brackets and also the lest line. 

It should be added that it is the Purchaser's obligation to 
provide drinking water, construction water and other utilities 
at a mutually agreed point within the Battery Li:nits. 

The last sentence should be deleted as such circumstances are 
barely conceivable. 

Delete. Contractor should be entitled ~o commence erecuon 
work without awaiting the Engineer's approval provided all 
express requirements for the civil engineering works established 
in the Annexures have been complied with. 
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ARTTClE lJ - SUPERVISION 

13.3 Control over the work and workers comp~t~n=~ is the re3~onsibilit; 
of the Contractor. This claLlse should be entirely deleted or 

13. 5 

13. 6 

13. 9 

13. 12 

13. 13 

13. 14 

be revised to give tne Engineer specific limited rights to 
remove only personnel who are \iolating local laws etcetera. 
He should have no right to determine tne c,);nµetence of Contra:t81" s 
workers. 

Add at the end "within tlie rights accorded t•) the Purchaser 
under the contract". The Purchaser cannot give his Engineer 
powers which he himsl?lf does not enjoy under the terms of the 
contract. 

This clause needs to be reconsidered in t~e light of the 
appropriate powers to be accorded to the Engineer. It is 
worded too widely at the moment and there ~ill be a limit on 
the amount of information and data concerning progress and 
execution of the work which will be provided to the Engineer. 
In the event that the Contractor believes that additional cost 
will result from complyi~g with directions from the Engineer 
or providing assistance to the Engineer the Contractor shou1d 
be entitled to submit a change order under Article 15. 

Programmes should be agreed upon for visits to manufacturers 
workshops for the sake of mutual convenience and to allow the 
Contractor's inspectors to accompany the Purchaser's represer.~~tive 

Three years it too short a period and should correspond with 
the period agreed for exchange of technicnl information. 
Delete the last sentence which is an unacceptable restriction. 

The Contractor's liability should be limited to the insurance 
proceed~ available under Article 24. 

This is another example of the Engineer's excessive powers and 
should be deleted. 
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ARTICLE 14 - TNSPECTION 

14.4 

14. 5 

14.6 

14.9 

14.12& 
14. 13 

14. 14 

Delete. it is not necessary in a turnk~y project to stipulate 
how the Cont~actor shoul~ proceed with his work. 

Amend in second sentence words "wr1en any equipment" to read 
"w.,en equipment designated to be inspected". Not all equipr.lent 
will be in~pected and it is a waste of time giving notice for 
those items wh; en wi 11 not. 

We would not exp~ct the Purchaser to be the sole judge as to 
whether any service or workmanship is defectiv~ and the Purchaser 
should not have unilateral right of rejection without giving 
proper reasons which are acceptable to the Contractor. 

Tr.is clause should be reviseJ to indicate that the Contractor's 
inspection a.id advice would not rE-lieve the Purchaser from his 
sol~ re~ponsibility for the correctness of equ1pment supplied 
by t~e Purchaser and its performa~ce. 

The Co nu actor should be en tit 1 ed to time adjustments and 
additional costs which may be required due to the Purchaser's 
inspection. 

Urless such 1nstruments are in the possession of the Contractor 
their provision should be at extra cost to the Purchaser. 

1. 
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ARTICLE 15 - VARIATIONS 

General 

This Ar~icie should b~ amended to include a variety of other circumstar.ces 
in which the Contractor should be entitled to claim variation orders incluJing 
hanges in laws, regulations or tax provisions, force majeure, modifications 

in the basic data, costs occasioned by Purchaser's delay or non-performance 
o& any of his obligations and other events beyond the Contractor's c~ntrcl 
which could influence the execution of the project. 

15. l This should be amended to mention that changes direct~d by the 
Purchaser should be consistent with the purpose of the project and 
should be limited to 10~ of the contract price. 

15.3 

15.1 

15.5 

15.6 

15. 7 

15. l 0 

1s.13 

15. 14 

In case of a dispute about the cost of the change the cost should 
not be uni1aterally determined but should be established by 
objective standards. Pending the settlement of such a dispute 
it does not seem to be in the Purchaser's best interests tG r~quire 
the Cont:--actcr to prnceed with the execution of the change. Prior 
agreement on price, terms of payment and impact on ot~er contract 
provisions particularly on guarantees should be a condition for 
proceeding. 

These events fall witt.in the existing obligaticns of the Contract~r 
and do not require the issue of change orders. 

Delete the second sentence as defects in the works should not be 
the subject of variation orders. 

This clause should be deleted as the kind of changes which are 
envisaged should be deleted from this Article and those remaining 
are ones which could justify extra costJ. 

Delete the last sentence as this giv2s the Purchaser unwarr~nted 
arbitrary powers. 

Delete this clause for the reasons given under 15.5. 

The Contractor snould not be obliged to carry out any variations 
until a decision is taken for the reasons mentioned under 15.l. 

It would be preferable to delete this clause and provide a 
continger~y sum under the contract price which the Purchaser and 
the Contractor could use for this ~nd other purposes. 

Delete this clause as it is superfluous. 

l 
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ARTICLE 16 - TRAINING 

16.2 The training required by this clause should include initial 
training on~y and any retraining required should be under 
a strictly reimbursable basis. 

There should be a new Article stipulating that travel and living expenses 
of the Purchaser's pE.·sonnel should be for the Purchaser's account. 

' 
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ARTICLE 17 - MANAGE~ENT SERVICES 

The contractors would recommend the deletion of this Article as the services 
mentioned are usually not included within ttie scope of a turnkey contract 
and should in any case be optional. They would be better covered by a 
separate agreement which would set forth in greater detail the ob~igations 
cf the parties. This could be mentioned in the guidelines and if necessary 
a draft of such an agreement couid be appended. 

-... 
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ARTICLE 18 - COMPLETION tJF WORKS 

18. 1 

18.2 

18 .5 

18. 7 

18.12& 
18. 13 

18.14.2 

18.14.3 

18.14.4 

18.14.5 
& 18.14.6 

18.14.7.2 

18.14.8 

18. 15 

18. 16 

Oe1ete "notwithstanding the contractual time scnedules provided 
here-;n" as this statement has little meaning. 

Delete the second sentence since it is normal for rectification 
to occur before or after Provis io.1a 1 Acceptance without prejudice 
to actual completion. 

Delete the last sentence as the Contractor's right for payment 
should be fully covered under Article 20. 

Delete the last sentence as well as the last sen·~_er.ce of 18.4 
referred to as a signed re~ort must mean what it says and any 
reserv3tions thereon should be written in to the report. 

Delete all words following "Article 26" in both cases as the 
further references are unnecessary. 

The Contractor already has a warranty obligation without this 
being a condition for acceptance and this clause should be 
deleted. 

As-built drawings usually take a long while to p-epare and 
should not be a condition for acceptance. 

Add at the end of the seiltence the words "except minor works". 

These are both conditions for mechanical completion not 
Provisional Acceptance and as they are covered elsewhere they 
should be deleted. 

Insert after "if for any reason" in the first line the words 
"due to the Contractor". 

Man~gement services should be optional as mentioned un .er Article 
17 and this clause should therefore be deleted. 

Delete. The actual completion of work should not 1epend upon any 
declaration of the Purchaser. 

At the end of the third line the phrase "from his obligations" should 
be changed into "from any remaining obligations". The last three 
lines should be deleted for the reasons given under Article 18.7. 

18.18.2 Delete the words "inter alia" in the last line as this is too 
imprecise a statement. 

18.20 Add at the end "which defects have not been removed and which 
modifications have not been carried out". 

18.21 Delete this clause. It is superfluous. 



- 24 -

ARTICLE 19 - EXTENSION CF TIME 

General 

This Article needs to recognise that time schedules should be extended to 
reflect the impact of delays caused by the Purchaser (including payments and 
approvals) and any other part)cs employed by the Purchaser or outside the 
control of the Contractor. 

19.4 Delet2 the words "accepted by the Purchaser'' in lines four and fiv~. 
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ARTICLE 20 - CONTRAC PRICE AND TERMS OF PAYMENT 

General 

It should be re~ognised that Articles covering contract price and tenns 
of payment are highly individual to each project and are a function of a 
great many factors not least of all the method of financing which will 
sub~tantially affect th~ content and shape of these Articles. Our 
comments are therefore based u~on the fact that modei conditions can 
only indicate the principles involved in this area and not the precise 
detail. 

20. 1. l 

20. 1. 2 

20.2 to 
20.8 

20.4 

20.6.2 

{0.9 

20. 10 to 
~o. 16 

20. 11 . 2 

20.12.3 

Words such as "final and conclusive" should be avoided as 
variations are provided for ir. this contract ctnd a variety of 
possibilities which would cause an amendment to the price 
cuuld oe envisaged. There should be a reference here also to 
the fact that the price does not include taxes ?ayable outside 
the Contractor's ~ountry. 

There should be a reference to Art~cle 9 which can also modify 
the price. Delete the last sentencE as this will not tie in 
with the way we have proposed that Article 15 should be modified. 

It will probably be necessary to split down these figures 
further to ~'.fferentiate between work done in the Purchaser's 
country and work done outside as different currencies are 
likely to be ~sed ir. each case. 

The reference ''including road. rail and telephone connections" 
will probably be omitted ir. most cases. 

This would not normally be separated from 20.6.l unle~s it 
were to be the subject of a separate agreement in w~1ich case 
it would not appear here. 

Escalation should be envisaaed in certain circumstances particularly 
for local work. This is not at all inconsistent-with a turnkey 
lump sum type of contract. 

The guidelines should make it clear that these percentages are 
indicative only and are subject to individual negotiation. In 
general the retention percentages are much greater than those 
normally found in contracts of this type which will probably 
be limited to 5 per cent after Provisional Acceptance. 

Delete the proviso as this should be covered undEr the milestone 
provisions. 

Delete "as reported and approved . y the Engineer". Th2 evidence 
for payment will be actual timesheets. 

20.13.3 Oelete "and certified by the Engineer". 

20. 13.5 See comment under Article 1. 18. 

20.14.1 Payments for these services should be mode according to actuai 
timeshtets and not at certain sta~~s of activity. 

20.14.2 This should be deleted ~long with 20.6.2. 
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20. 15 We presume the reference to Article 20.5 should be Article 
20.7. 

20.16.l This instalment should fall due on the receipt of the said list 
~Y the Purchaser. 

20.16.3 There is no justification to connect payment for spare parts with 
completion of guarantee tests and therefore the second instalment 
under 20.16.2 should amount to 90~. 

20.17 Delete as this is an unnecessary cross-reference to Article 27. 

20.18 Delete this clause also as it is properly catered for under 
Article 21. 

20.19 If payment is to be made entirely out of letters of credit they 
should also be confirmed in the Contractor's country but it is 
more than likely that other financing sources will be used and 
would have to be taken care of in drafting this part of the Article. 

Since all payments contemplated under this Article require the 
Contructor to obtain a certificate from the Purchaser verifying 
satisfactory performance, delivery, receipt of the plans etcetera 
we suggest that the entire question of Purchaser's approval is 
subject ~o additional discussion. As a general princi~le contractors 
prefer payment against actual events such cts engineering milestones 
or equipment deliveries or monthly timesheets rather than the 
Purchaser's discretion. This entire section should be redrafted 
accordingly. 

20.20.l See corrvnent under Article 1.18 
& 20.20.2 

.20.3 Delete the word "satisfactory" from the third line. 

20.21 Delete last sentence. All charges incurred in connection with 
the opening and the confirmation of letters of credit should be 
paid by the Purchaser. 

20.22 The periods should be deleted and left for individual negotiation. 

20.23 

20.24 

20.25 

. 20. 26 

20.27 

20. 28 

Delete all of this clause afte~ the end of the seventh line. The 
Contractor's rights to payment can in no event be subject to 
putting up further bank guarantees. It follows tha~ Article 22.3 
should also b~ deleted. 

The )eriod should oe ~eft blank for individual negotiation. 

In the second line after the word "shall" insert the word "not". 

The period for paymer.c is tGu long and should not exceed 30 days . 

DeleL2 this Article as payment should in all cases oe clearly due 
and not the subject of disp~te or the arbitrary opinion of the 
Purchaser. 

Delete "subject to national laws in the Purchaser's country". In 
the event cf any taxes being levied they should be covered bv an 
indemnity from the Purchaser. 



20.30. l 

20. 31 

20.32 

20.33 

Add after "defects" in the fifth line "which are not remedied". 

The period s~ould be left for individual negotiation. In 
lines three and four the "reasons attributable solely to the 
Purchaser" should be substituted by "reasons not attributable 
to the Contractor" . 

Delete as this is an unnecessary cross-reference. 

Delete. There is no need for this clause. 

A clause requ1rrng Purchaser to pay interest on overdue payments needs 
to be included. 

·1 
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ARTICLE 21 - PERFORMANCE BONDS 

General 

We consider that the ICC 0nifonn Rules for Contract Guarante~~ should apply 
to the issue of any bonds or guarantees. 

21.l The performance bond should not be submitted upon execution of 
the contract but only upon expiration of the advance payment 
bond for either engineering services or supply of equipment as 
a pre-condition for Purchaser's obligations to return such advance 
payment bonds to the Contractor. 

The bank or bonding institution should not be required to be 
located in the Purchaser's country. 

Performance bonds should be reduced upon Provisional Acceptance to 
50% of its value as a considerable part of Contractor's obligations 
have terminated at that time. 

21.2 The advance payment bond should be reduced automatically corresponding 
to the engineering services rendered and equipment delivered by the 
Contractor. 

21.3 There should be no need to have said bank guarantee confirmed by a 
bank in the Purchaser's countr;· 



r 
ARTICLE 22 - INDEMNIFICATION 

22.1 This clause should be rewritten to avoid duplication of patent 
indemnities referred to elsewhere and might better be situated 
under the Insurance Article. 

22.2 This clause should not be limited only to defects in title bu~ 
should be revised to require Purchaser to indem~ify for all losses 
arising out of all of his activities under the contract. This 
again might be absorbed into the Insurance or Liabilities Articles. 
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ARTICLE 23 - PROJECT ACCOUNTING AND AUDiT 

This Article should be completed deleted as there is no need for any reference 
to project accounting and audit in a turnkey lump sum contract as this 
activity is strictly an internal function of a Contractor. 

I 
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ARTICLE 24 - INSURANCE 

24. 1 

24. 1. l 

24. 1. 2 

24.2 

24.3 

24.4.2 

24.5 

24.5. 1 

24.5.2 

24.5.3 

24.5.4 

24.6 

24.7 

24.7.3 

It is normal for construction insurances to run only from 
co1t111encement of work on site and to end on Provisional Acceptance 
with an extension during the warranty period to cover the 
Contractor's presence on site for rectification purposes. At 
Provisional Acceptance the Purchaser would normally take out 
f~ll operating insurances. 

Thi~ clause should be specific in its reference to Article 24.5 
and therefore exclude the words "including those". Delete the 
last two lines as they add nothing to the meaning of the clause. 

Delete. Such insurances are entirely at the Contractor's discretion. 

Delete. This conflicts with 24.3 which only requires authenticated 
copies and not originals and is therefore quite superfluous. 

This clause should only cover those policies in which the Purchaser 
has an insurable interest and this will therefore not cover all of 
the policies listed in 24.5. 

In the eveht that the Contractor fails to take out insurance 
policies he should not be asked to accept liabilities greater than 
would have been the case had he done so. Therefore this clause 
should be deleted. 

It would be normal to include in the site insurance package a 
general liability policy covering personal injury and property 
damage to third parties. 

All subcontractors should be included as insured parties. 

Delete. This should be taken out by the Purchaser if it is 
available at all. 

This should be included under 24.5.1 up to Provisional Acr~ptance 
and would be insured at the Purchaser's discretion thereafter. 

The Contractor would not normally take out a separate policy to 
cover a particular project but would include this risk under his 
corporate policy with whatever cond~tions and limits applied 
thereto. 

It is of course questionable whether such insurance can b~ obtained. 
If it is it should be clear that the consequential loss referred 
to is not a Car.tractor liability. Since this insurance is to be 
obtained, if at all, by mutual agreement the price should be for 
the Purchaser's account and not included in the lump sum price. 

All policies in the name of the Purchaser should include the 
Contractor and his subcontractors as insured parties with waiver 
of subrogation. 

Delete the last two lines a$ the beneficiary of any policies will 
be the respective party insured making the claim. 
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24.8 Oe1ete. Th~ rights of redress by the Purchaser are already 
covered by 24.4. 

24.9 Delete. Under a turnkey project the Contractor is obliged to 
modify, rectify and replace every item not working proper1y or 
damaged at his own expense and will therefore have the right of 
using insurance proceeds for this purpose. 
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ARTICLE 25 - GUARANTEE OF WORKMANSHIP ANO MATERIALS 

This Article says nothing that is not alread1 sairt elsewhere and is best 
deleted and combined with Articles 28 and 29. 
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ARTICLE 26 - GUARhNTEES ANn PERFQqMANCE GUARANTEE TESTS 

General 

Whilst we propose to CQ(lll\ent in some detail on Articles 26 to 30 we feel 
that the contract wotld be much simplified by combining them into two 
article~, one related to guarantees and tests and the other to liabilities. 

26. 1 

26.2 

26.2.2 

26. 3. 1 

26.3.2 

26.3.3 

26.4 

26.5 

26.6, 
26.7 & 

26.8 

26.9 

26.10.1 

Delete. This is quite superfluous and is no more than a 
repetition of the heading. 

This clause should be much more precise. The first sentence 
could be revised to read "The Plant supplied by the Contractor 
shall be capable of meeting the requirements stated below in 
26.2.l through 26.2.7, all of which are hereby guaranteed by 
the Contractor ... ". 

The quality of product should always be conditional upon the 
availability of spec"ification grade feedstock. 

Delete 26.3.1.1, 26.3.1.2, 26.13. l .4, 26.3. l .5 and 26.3. l .6. 
These are not normally and should not be absolute guarantees. 

This clause should be modifie~ to include the items deleted 
from 26.3.l and all further references to absolute and penaltiable 
guarantees should be amended accordingly. 

Delete this Article which is not in the right place and which 
conflicts with Article 26.8. Sustained steady operation can 
be demonstrated over a shorter period of time. We would also 
wish to clarify that the design and procurement is based upon 
an expected stream factor of 330 days and that this provision 
does not constitute an annual production guarantee. 

This further defines the definition in Article 1.2 and is 
confusing. It would be better rewritten as follows "Absolute 
guarantees shall be defined as those guarantees which must be 
met to satisfy the conditions expressed or referred to more 
particularly in this Article". 

This again conflicts with Article 1.27 and is confusing. A 
better wording would be "Penaltiable guarantees shall be 
defined as those guarantees which, if not met, may be at the 
Contractor's option, compensated by the modification of a 
plant in order to meet the said guarantees or by the payment 
of liquidated damages as specified in Article 27". 

We are not offering specific con111ents on these clauses as we 
believe that they should not appear in this amo~nt of detail 
in 
model conditions and in any event are subject to individual 
negotiation case by case. 

The instruments used in the measurement of plant capacity and 
~0nsumpt~on shall be thos~ instruments which ~re available at 
the site. 

Periods should be left blank and be for ir.dividual agreement. 
In the fifth and sixth lines delete "and/or mistakes and 
errors in the contractual specifications and instructions". 
These terms are vague and meaningless. 
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26.10.3 Delete the last sentence as the Purchaser should not have the 
right to operate the plant at th~s stage. 

26. 11 Leave the period blank. 

In line seven the Purchaser's right to stop payment should be 
restricted tc payments for delegated staff only. 

26.12 & Leave periods blank for individual negotiation. 
26. 13 

26.13 Delete words in brackets in second and third lines as this is 
repetitious. 

26.14 In line three "reasons attributable solely to tne Purchaser" 
should be ::hanged <vr "reasons not attributable to the Contractor". 
The period should be left blank for individual negotiation. 
Delete the last senter.ce as arbitration applies to any dispute 
wherever it arises in the contract. 

26. 15 Delete the first sentence as this is repetitious. 

26.16 The Contractor should not be obliged to undertake tests but to 
assist the Purchaser in undertaking tests. 
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ARTICLE 27 - LIOUIDATED DAMAGES 

27.l Delete ~of the several responsibilities unde~ prov-s1ons of 
Articles 12, 18, 25, 26 and 28 and as detailed elsewhere in the 
contract" as this is unnecessary repetition. 

27. 1. 1 

27.5 

Liquidated damages formula should be provided for every time 
schedule stated in the contract. Furthermore all the liquidated 
damages should be subject to the limitations of Article 30.S. 

Delete the words "e;._cept where any dela.1 i::; caused by any act or 
omission on the part of the Pu~chaser" _ Other parts of the contract 
define what constitutes a delay and thi~ is nut the only exception. 

Delete. The whole point cf having specific liquidated damages is 
to avoid vague 1 iabil ities such as this. 

27. 6 The contractors object to the concept 01 uni la tera 1 set off. 
Furthermore it should be clear that the payment of liquidated 
damages for failure to attain penaltiable guarantees relieves the 
Contractor from the obligation of attaining these guarantees. 

I 
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ARTICLE 28 - WARRANTIES 

General 

We have already corrunented under Article 25 that much \\'Ording in this contract 
is repetitious and this Article should be rewritten consistent with other 
references. 

28.3 The period of 30 months is too long and should be changed to 18 
months. In the third sentence "reasons only attributable to the 
Purchaser" should be changed to "reasons not .Jttributable to the 
Contractor". 

28.4 Delete in the first sentence the words "or the date of final 
acceptance by the Purchaser whichever is the later". 

In 1 ine thirteen delete ''in a manner satisfactory to the Purchaser". 

28.6 The warranty period for repaired parts should not exceed 12 months 
from the expiration of the original guarantee period. 

28.8.2 

28.9 

28. 10 

Delete. This is much too vague and has been said better elsewhere. 

Delete the words "or twelve months after takeover (whichever is th~ 
later) of the plant by the Purchaser". This has already been 
covered. 

Should the Purchaser proceed with any remedial measures without the 
Contractor's approval any remaining warranties would be voided. 

1 
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ARTTCLF 29 - RECTIFICATION 

General 

The procedures set forth in this Article for rectification and modification 
of the plant are not all required since these activities prior to the 
Provisiondl Acceptance are the responsibility of the Contractor and can 
be done at his own discretion. Thus all provisions relating to the 
period prior to Provisional Acceptance as well as the provisions which 
are duplicated in Article 28 could be deleted and the remaining provisions 
should be contined with proper editing into one Article with Articles 25 
and 28. We therefore do not propose to conment in detail upon this 
Article until we see a redraft. Hopefully in the course of that exercise 
Article 29.10 which is monstrous in length and compl~xity would be 
drastically changed. 



ARTICL . -~ - LIABILITIES 

30.l & 
30.2 

30.3 

30.4 

30.5 

Delete. These clause$ simply repeat things that have been better 
sdid elsewhere. 

The Contractor's liaoility for damage to Purchaser's pro~erty or 
equipment should be limited to insurance proceeds ret~ived by the 
Contractor. 

Delete. Any compensation from Contractor's insurance claim5 ~hould 
be to his benefit as already mentioned under Article 24. 

1he contractors would reconmend a maximum liability of 5 per cent. 
This should b~ related to the cortract price and not to the total 
project cost. 

Delete all wording after "unlimited liability" to the end of the 
clause and substitute "for his ob1igation to modify and t.o rectify 
the plant as far as stipulJted in the contract". 

30.6 This clause would be better worded as follows "The Contractor shall 
not be liable, in any event. whether under the contract or 
otherwise for loss of anticipated profits or for any special, 
indirect or consequential loss or damage arising from any cause". 

30.7 The Purchaser should justify his requirement for make good and 
prove that ti1e Contractor has not fulfilled his obligations under 
the contract and is not willing to do so. 

30.8 Delete. This is gratuitous. 

30.9 

30. 10 

The concept of set off is repugnant to the contractors. 

It is difficult to grasp the meaning of this clause. If it has 
anything important to say it should be rewritten in plain English. 
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ARTICLE 31 - TAXES 

31.2 Delete the words "subj~ct to national laws in the '."'urchast:r's 
country". 

-- - _____________ ___. ..... 
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ARTICLE 32 - SUSPENSiON OF wORK 

32.4 The last line o~ this Article sf1ould be moaified to read a~ 
follows "during which the execution of the work or part of the 
work was suspended and the Contractor shall be reimbursed for 
any additional cast incurred by him as a result of the suspension". 

32.5 The last part of chis subclause should be modified to read as 
follo~s "In accordance with the terms and conditions of this 
contract, provided however that the time schedule will be extended 
accordingly and that the Contractoi· has been reimbursed fGr his 
additional costs resulting from the suspensior". 

32.6 After a suspension of more than l8G days the Contractor should have 
the right to refuse to recommence the work wit~out resort to 
arbitration and have the contract terminated. 

32.8 Any payments to be made under t~is Article should be covered by 
Article 20. 

' I 
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ARTICLE 33 - TERMINATION 

33. l 

33.3 

33.5 

33.5. l 

33.6 

Both parties should have the right to terminate if they are 
subject to circumstances beyond their control including those 
covered by Article 34. 

If the Purchaser chooses to terminate the Contractor should be 
entitled to compensation for loss of profit or a certain percentage 
of the amount of work still to be done. 

The Purchaser's rights under this clause should be limited to 
tho~e cases where there has been a breach of the Contractor's 
obligations and for which the Contractor has received the full 
value. 

The validity of the process licence and the submission of the 
basic engineering documents should be dependent upon a mutual 
agreement from case to case taking into consideration the stage 
of implementation upcn the termination of contract, as the 
process licensor or the Contractor may not be expected to grant 
a complete 1Jrocess licence as intended in case of the termination 
of the contract in a rather early stage of implementation . 

For the words "the courts of competent jurisdiction" in the last 
line replace the W•Jrds "a!"bitration as per Article 37". 

33.7.1 & Delete. These are not substantial causes for termination. 
33.7.5 

33.8 

33.9 

J3.10 

33. 11 

33. 12 

Delete the last three lines as no exception to the a~bitration 
procedure is acceptable. 

This is too discretionary. The normal mechanism on termination 
of the contract is that the Contractor on the one hand is entitled 
to receive payments for all services and supplies fulfilled and 
the Purchaser is entitled to have the plant completed by third 
parties or by himself and the Contractor is obliged to pay to the 
Purchaser the additional cost i.e. any cost exceeding the contract 
price which may be required to complete the works. 

Delete. The fact of termination and settlement as described in 
this Article mu~t relieve the Contractor of any further obligations 
under the co~tract. 

This clause is only acceptable in the case of ~ankruptcy. In the 
case of the Purchaser selling the equipment the know-how of the 
ContrJctor mu~t be protected so that at least the selling of 
proprietary equipment should be ad~issable only after mutual 
agreement or at least under the provision that the Contractor's 
know-how will be properly protected. 

Delete. Regardless of the causes of ter~ination the Purchaser should 
have th~ right to obtain data and documents from the Contractor only 
to th~ extent that he has paid for such items. 

' 



ARTICLE 34 - FORCE MAJEURE 

34.l The exclusions from force majeure of strikes etcetera which are 
within the power of the party affected should be deleted. 

34.2 15 days is more nonnal than 10. 

34.5 After a nine mor.th period of force majeure either party should have 
the right to terminate without the need to resort :o arbitration. 

34.7 Delete the first sentence which has no meanihg. 
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ARTICLE 35 - LANGUAGE 

No comnents 

' 
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ARTICLE 36 - APPLICABLE LAWS 

36.1 

36.2 

36.2.2 

Delete all words after "(neutral country)". 

With regard to the codes mentioned in the first sentence only those 
specified in the Annexures should be applicable. The phrase within 
brackets in lines five and six should be deleted. 

After "price" in the fourth line insert "and time schedule". 
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ARTICLE 3? - ARBITRATION 

This Article is unnecessarily lon1 and it w~uld be ~uch simpler to include 
the standard provision recorrmended by the Internaticnal Chamber of CofTlllerce 
reading as follows: 

II All disputes arising in cornection with the present contract shal1 be 
finally settled under the r~les of conciliation and arbitration of 
the lnternat iona 1 C!1amber at Corm1erce tiy one or more arbitrators 
appointed in accordance wit~ ~he said rules. 

II 

37.7 Pending resolut:ion of i_he di<;pute by arbit:•·ation further perforinance 
of the work snJuld be condi:ional u;:ior: agr-~ement of the p3rtie~, 
t~reto. It does not seE~ wise tG oblige ~he Contractor to 
cor.tinue performanc<:? c 1

1 isruter1 t t·ligaticns. 

37.9 ThE.: place of arbitr~:i,1n should 'Jf· in a neutral country. 

' 
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ARTICLE 38 - GENERAL PROVISIONS 

No co1T1T1ents 
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ARTICLE 39 - NOTICES AND APPROVALS 

39.1.2 Delete. The deemed service l•:•nn ten days is not an acceptable 
standard since depending on the countries involved the mail 
service is not always so reliable. 
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ARTICLE 40 - DISCLOSURES 

40.2 Delete. The Contractor will probably have a long-standing agent 
in the Purchaser's country and neither the Contractor nor the agent 
may be willing to reveal their internal relations or the amount of 
fee that is being paid. 

• - ·• . - -

I 

I 
I 


