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FJPEW'uP!i 

'!'his volume pre~ents some of the backin-o1md material for the study Industrv 2000 -

Nev Pers:ie~tives published by UNTDO as ID/CONF.4/3 \Vienna 1Q79) for the Third Gene:-al 

Conference of UNIDO at Nev Delhi, India, 21 January - 8 F-:?bruary 1080. 

The voli=.ie contains an overviev of' the sub.ject area by the Ul'tIDO secretariat, as 

vell as some sele~ted consultants' papers. For the latter papers the respective authors 

bear full responsibility for the ooinions exnressed as vell as for t~e material presented. 

The publication of a consultant paper must not be t&ke1. as indicatinit supoort or agreement, 

tacit er othervise, vith its content or form by UNIDO or its secretariat. It is hoped, 

hovever, that the publication of this documentation vill make a contrib~-tion tovards the 

1mderstandin1t of problell!S connected vith the industrialisation of developi~(. countries. 
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c:::.;?':':::R l: TI;?Rc;:rJCTIOll: :erEC:J$ A~O :e:ti.A:HSio!S TO IUS'l'IT'JTIONALIZE A CO!o{l.{"JNITY 

C'F Ilj'EREST I:I :C;'ERN'ATIO:IAL IlinrJSTRL.\.L UrrERPRISE CO-Opt;'....R.\.TICN 

1.1 The J 01nt St•idy Manda!e: Methods, i-<echanisms and Bilateral Guidelines for 

International Industrial Co-operation 

Resol·..ition 11';2 '>f the General Assembly ~S-VII of 1-J September H75) calls for 

a st·.id:v o." ''!:lethods and mechanisms" and a "i;eneral set of gtlidelines for bilateral 

ind·.istrial co-operation" ~eared to the specific requirements of international in­

d·istrial co-operation. The follo-.<.'.ng chapter -..n.11 deal -.~ith the institutional, 

orr:anizational and legal "methods and mechanisms" for industrial co-operation. 

in interpreti~ the mandate, it is clear that the General Assembly ~imed not only 

at a s!•1dy of existin,~ mechanisms but also at a study of means for improvinp.- exis-

t in'" methods anrl crea.tin~ ne·~ ones. This int1::ntion ia reflected in the context of 

the Joint Study mandate - the a·ithoritative UN Resolutions concernini; the Ne·.~ Inter­

national "'.coMmic Clrder !GA Res. ~201, 3::>02 (S-VI), 12.91 (XXXH)l and the Lima 

Declaration and Plan of Action (Second General Conference of UNIIXl in 1975). The 

mandate C<llls for an analysis and eval,:.dtion of existing methods and mechanisms 

under the criteria of the Gen~ral Assembly and General Conference of UNIDO and 

for ne;, proposals in line ·.ofith the objectives of the Ne·" International Economic 

Order statements. Mo;,ever, the wording of the Joint Study m&njate also expresses 

clearly that the an.~ ::.ysis of existing methods and the proposals for imp:.·oved and 

ne·~ ones should build on those that have performed successfully. The mandate 

concerns "n1echanisms", "methods" and "guidelines for bilateral co-operation". 

This i~ to be understood in the follo>1ing sections as institutional and legal 

instruments to orP,anize and to structure international co-operation in the in­

dustrial field, particularly contractual instruments to organize industrial r-:­

operation on the micro-scale, intergovernmental agreements to organize industrial 

co-operation on the macro-, intergovernmental level and supportive action by 

competent international organizations (recommendations; mandates for support 

of developini; countries; establislunent of additional or ne·.~ institutional 3tructures; 

modification or revision of fundar.~ntal attitudes underlyinr, present activities 

in this field). 

As the follo>1ing chapter is primarily concerr.ad with legal "methods and 

mechanisms" for industrial co-operation, th~ concept of industr:al co-ope~ation 

needs clarifyin,i;-. In the context of Fast/West relations, "industrial co-operation" 



has been defined ~s "ar~ments" tha.t ~o beyond the sale or purc-haFe of v.oods and 

services to inc1'.1de a set of complementary or reciprocally matchi~ operations i'l 

pr'.Xluction, in thP development and transfer of technolo5:Y and in marketing. These 

operations imply, as a rule, the creation of a coaounity of interests between the 

parties erlendine over several years. ~/ Thi& iefinition serves as a basis for the 

Joint St•iay mandate, but it must be expanded. The UN Economic Co11111ission for Europe 

(::X:E) definition is ~ared cnly to F.ast/;iest relations, where certain, ~dely used 

forms of industrial interaction, such as foreign investment, are generally excluded. 

The correct approach for interpreting industrial co-operation appears to lie in the 

notion that a lon~-tel'll? co1111111nity of interest has to exist bet.reen the two partners. 

This cOlllllWlity of int~rest goes beyond a si111ple purchase of goods and requires con­

siderable long-term co-ordination bet·.reen the partners to achieve a c011GOn goal. 

The undertaking of more complex industrial operations over a longer period with 

vital joint action is, for the purposes of the present chapter, understood to be 

"indistrial enterprise co-<.peration". ~/This encompasses, in the North/South, 

East/~est, :;ast/South and South/Sou~h context, such forms of industrial interaction 

as the sale of industrial installations with acceL 11';" services, bi- and multipartite 

joint ventlflfes, co-prnduction, speciali::.ation and co-marketing ventures. It takes 

place on the intergovernmental level as on the enterprise level. 

The notion of "industrial enterprise co--0peration" for the purpose of the 

Joint Study, however, also 111UBt encompass foreign investment, a form of industrial 

;nteraction of great importance particularly in North/South relations, which is not 

included in the East/West notion of industrial co-operation. This inclusion of 

foreign investment is wt>.::-ranted as the evolution of new forms of foreign investment 

tends to converge ·.ri th new types of non-equity industrial co-operation. 

The Joint Study mandate emphasizes the role of "guidelines for bilateral 

industrial co-operation'', thereby directing particular attention to analysis and 

evalu~ ·.ion of inter-governmental agreements as mechanisms for bilateral, state­

to-state interaction and to proposals for their improvement. The mandate then is 

interpreted as a call to analyze the function and the potential of intergovernmental 

agreements as a means of promoting Third World industrialjzation and a request to 

study now, in the context of UNIDO, guidelines or model agreements to assist countries 

negotiating inter-governmental agreements for industrial co--operation. 

UN/Ex:E Analytical Report on Industrial Co-o,Peration among Ex:E Countries, 
Salee No.: ~.73.II.E.ll and EX:E Doc. Trade/AC.3/R.9 of 6 August 1976; 

See also UNCTf.D Industrial Co-o-;>eration and. Collaboration Arrangementl, 

TD/185/Supp.•of 3 May 1976, at p.5. 
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1.2 Methods and Kechanisms to Institutionalize a COG11U11ity of I.ri.terest i.e. Ind.uatrial 

Co-operation: Towards a New internationl Industrial Develoent Law. 

The stud;r 1\86UllleS tha.t .;t)illllUDities of interest exist in ~ fields of industrial 

interacUon and tha.t it is necessar;r to identif'.y them and to build or provide an in­

stitutional structure to give stabilit;y to such a cOllllDWlit;y of interest. !/ The 

stud,y baa come to realize tha.t the institutional forms e%alllined not onl,y are appli­

cable to foreign investment, but also are relevant to all fo~ under which industrial 

enterprise co-operation takes place. The. c~it,- .,f interest between the agents of 

industrial co-operation can be articulated and promoted b,- instruments relating to 

the mir.ro-level of enterprise co-operation (coutractual ~ts, bargaining 

assistaLce, corporativel;y structured organizational m<:chani-); b,- i.n6tru11ents 

relating to the macro-leVt;l of industrial co-operatic:i {particularl;y :i!lter-govern­

mental agreements); and b;y activities 1D1dertalcen b,- international organi:q,rtiona to 

influence the institutional and attitudinal framewrrlc of industrial co-operation. 

The underl;ying philosop~ of the chapter is that institutionalizing coaaunities of 

interest fair and acceptable to both parties is, in the long run, beat promoted b,­

tranaforming the existing international legal fr5111ewurk of industrial interaction 

l."l~o a legal frameworlc more balanced and acceptable to all participants. This tran­

fo:r111ation can be achieved through the long process to...a.rds a New Internati.onal Legal 

Ord.er for Industrial Co-operation, termed "Industrial Development Law". The met:wds, 

mechanisms and activities of International Organizations examined in the ,''Jint Study 

should be viewed as steps in this process. 

Communit;y of interest ia an abstract term requiring clarification. It seems 

that the concepts through which a communit;y of interest C&l"I be perceiVf'd are the 

issues of stabilit;y and developmental performance. Stabilit;y plaJs a major role in 

th& submission• of industrialized countries to UNC'l'AD V. ~/ Developmental performance 

p~ the major role in the respective submissions b;y the Group of 77 at UNCTAD V. 11 
Stabilit;y, however, is equall,y relevant for developing countries, as it is a prere­

quisite for harnessing the developm311tal contribution potential of foreign enterprises 

and for promoting S,,uth/South co-operation. Performance is e:tU&ll;r relevant for 

industrialized countries, as the evidence cf effective develoP,1114'ntal performa"\ce Ifill 

ultimat61,y be the criterion for developing countries i."l evaluating the utilit;y 

of ll'orth/Snuth industrial co-operation and thus be eBBential in their 

Thia is in line with the interpretation agreed upon at the 1976 n.inent Persons 
Meeting to Discuss the Joint Stw:l7 of the mn1&te to e:11111ine how foreign invest­
ment could be llllltuall;y advantageous and part of more equitable DC-IC relations. 

See a draft resolution presented b,- Group B countries at UIJC'l'&D V, A Climate 
Pavourable to Foreign Investment, Clarit;y and Predictabilit;y of National 
Inveat1111nt Lava and Policies; 

Draft resolution on tranafer of real resource• to developing cowitrie• b,- Group 77, 
Private Plod Should be Pllll;y Cor.aiatent with the Socio-EconOllic Priorities of 
Developing Countrie .. Compatibilit7 with Development Priorities e# Developing 
Coun~riea. 



·1illiiumess to contrib-~te to·..ard.6 the stability so~t by IGs. It is on the basi6 

of these concept6, a.~d by combini:ig th~a ininstitu~ionali~~ ;>acica&es, that thi6 

5tudy atte::ipt6 to evaluate existi?1£ practices and to propose cha.~& in existillE_" 

cechanis:ns. 

1. 3 ':'he 7:>ol-Ki~ Approach: :olechani= for Diversified Forms of Co-operaticn. 

r~et'-.ods and mechanisms for indastrial co-operation cannot be applied univer­

sally. Sach a ~oal ;rould only result in ~~e and meani.n,P;less propo~itions famili&r 

in the resolution6 of inteznational organi:z.ation6. Accordinp;ly, in order to produce 

operational, concrete and reali6tic proposals, the Joint St1ili3i had to aim at pro­

vidinf: a tool-kit of diversified method6 and mechanisms useful and practically 

applicable to 6ome 6ituations but rarely able to stand the test of t.OJliversal a?pli­

cabili t;y and acceptance. The unde~ lyint' idea is that the highly diversfr: ied s 

structure of international industrial co-operation, i.e. co-operation bet.reen East 

and South, :lest and South, South and South, bet:-reen market economies and centrally 

planned economies and in situations of mixed econom;y, requires a correspondingly 

diversified set of methods and mechanisms. Countries should hence be free tc select 

from this "tool-kit" the methc~s a~d mechanisms ..tlich they believe best suited for 

their industrial co-operation situation. This policy is rooted in the section of 

the Joint Study mandate suggesting that the methods and mechanisms studied should 

be oriented to "diversified financial and technical co-operation" and be "geared 

to the 6pecial and changing requirements of interna~iona.l _ndustrial co-operation". 

This approach, ;diich has been supported at the Meeting of Eminent Persons to Discuss 

the Joint Study (June 1979) attempts to avoid the imp!-ession that a compre:h,nsive, 

"1'lobal and mandatory system of regulation for industrial co-operation is proposed; 

to the contrary, the methods and mechanisms elaborated should Perve as tools for 

individual countries. Only 'ifhere an international legal frame~ork seems essential -

to counterbalance a corresponding international orientation of TNCs or to contribute 

to stability through methods not available on the national level - that inte:rna.­

tional activities of various kinds are proposed. ai.t even there, the proposals are 

directed at creating a legal frame~ork for activities to be undertaken freely 

;{].thin that framework. In other words: the methods and mechanisms designed are 

to create a legal environment !/ favourable to mutually advantageous and fair 

industrial co-operation and are not designed to force upon un;lilling agents a specific 

course of action. They should be acceptable to market economies ~here the idea of a 

y See UNCTAD TD 237, May 1979, Restructuring the Legal and Juridical Environment. 



,. ___ _ 

Page 5 

frame·.,ork of economic la·., for enterprise operations is universally accepted in 

domes~ic and even re,1!".1.:>nal operations. !/Some mechanisms may be more relevant for 

co·.mtries :.."i~h planned economies ·.anting to achieve an institutional arrangement 

fo?" specific, r--.J.tually beneficial industrial co-operation; others may apply more for 

market economies ;rilling to ·.rork to·.iards the establishment of a legal environnK;nt 

that enco~s the stability of Pnterprise co-operation; still others should be 

partiC'ilarly B'iited for South/South co-operation. 

1.4 Inteni.ational Industrial Co-operation and the Relevance of National Efforts 

and Activities. 

Third '.forld i:ldustrialization depends only to a limited extent, it seems, on 

the international dimension and is conditioned predominantly by the success and 

performance of national efforts. Ho~-ever, due to its mandate, the st~ hall to 

concentrate on the international d1mension of industrial co-operation. fut even 

the performance of international co-opel"'i.tion depends much on the efforts and per­

formance of in~titutions ir. the developir..g country participating in indust~ial 

co-operation. The utility and performance of the me.:~.anisms proposed depe'ldl primarily 

on the ability and the 'rilli?l(,Tless of DCs to undertake energetic efforts to namess 

fully the developmental contribution potential of industrial co-operation. This 

concept of national self-reliance in international co-operation implies that the 

DC participant has a prime responsibility to provide the necessary st~bility of 

industrial co-op1.ration - a factor of great importance for the success of co-ope­

ration ventureb ~/, b"J.t also it has equal responsibility for organizi~ its 

administrative system to develop its bargainin~ capacity to the fullest. At the 

Meetin~ of E)ninP.nt Persons to Discuss the Joint Study (June 197J) it was emphasized 

that effective organization of administrative procedures and stability of crucial 

conditions of the co-operation environment are prime factors for the success of 

DCs in ind•.istrial co-operation. Therefore, the study has to take into account the 

impact of national activities related to international industrial co-operation and 

attempts to develop some sur,gestions to assist DCs jnterested in increasing the 

't'.lality of such national activities, particularly rel1ted to improving administrative 

process for international co-operation and their bargaining position. 

See for this concept Mestm&cker, W1rtschaftsordnung un~ Staatsverfassun~, 
Festschrift F. BOhm, 1975, p. 183 ff. 

Tr-is vie~ has been unanimously taken by Western and by Ea.stern countries; 

-=41 
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Other factors of s-..icc,.ss of ind,1strial co-operation are rooted in the OCs' 

capacity to develop effective plannin~ and prop:rar.ll:l111f-" of economic develop~ent and 

to place international industrial co-operation finnly withir. that context. The re­

peated emphasis on the compatibility of foreip;n investment :fi.th national economic 

development plans _!/ re·1uires that national industrial/economic development planninp: 

is a·Jle to inte.irrate inte:rru:tional co-operation, t·o _ay do·..m and to pat into operation 

the development objectives -,,ith ·-1hich industrial co-operatic 1 should be compatible. 

~inally, DCs have a crurial responsibility in administering effectively such devel~p­

ment planning vis-a-vis industrial co-operation by supp~ying adequate regulations 

and by monitor~ p~rforma.nce. 7nese essential prerequisites for successful inter­

national industr!.al co-operation merit a caveat at the beginning of this study. 

Ho·.tever, a detailea study of the possibilities and methods to integrate international 

industrial co-operation into national economic.ievelopmentplannin~ and to moni~or and 

rep:-..ilate adninistratively such co-operation wo~ld go be3ond the scope of the present 

study. However, it co11stitutes a suita'.,le subject for a detailed iollo·.r-up study. 

1.5 The AP,ents of Industrial Co-ooeration. 

The nature, 1he character and the behavioral pattern of the agents of inter 

national industrial co-operation have a decisive influence on its perfonnance. DCs 

have a prime responsibility: to provide a legal and administrative frM1e-,,ork i;eared 

to·..ards stability and extracting developmental performance from foreign agents. 

They establish conditions and terms of industrial co-oper<>.tion; they can exclude 

certain forms (e.g. foreign direct investment) or certain sectors (e.g. advertisin~; 

national security; telecommunica~ions) from non-national participation; !hey can 

provide the criteria and procedures for selecting partners, types and industrial 

sectors f0r co-operation. They also have to 1indertake a cost/benefit analysis of 

the spec~fic co-operation project at issue and to take the results of such analysis 

into account. OCs may encou~e private business as partners for industria! co­

operation and provide support; they may also - or ;ointly - develop capable state 

enterprises as nrganizational vehicles !o set into motion a process of learning from 

the foreign partn~r. 

The foreign partner - and he is necessarily foreign if the term "international 

co-operation" is applicable - may be transnational corporations (TNCs), state enter­

prises from DCs or !Cs or mid1le-sized enterpricee. TNCs are at present the by far 

predominant partners in industrial co-operation, be it in the context of East/':lest 

';,/ § 42 of the Lima Declaration; § 59 (g) of the Lima Plan of Action. S also 
the draft resolution of the Group of 77 to UNCTAD V on the transfer of real 
resource11 to dei1eloping countries, where "consistency '.rith the socio-economic 
prioritioa", compatibility with national legislation and development priorities 
of host countries is requested. 
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or "f :iest/30·-1t~. relations. ~/ T?ICs are en~d in industrial co-operation t:-trour.h 

d . f . . 2f irect ore1m investment - ::rit also increasin~ly t!:ro:if."h non-eTu.ty forms of in-

d·.<strial co-operation . .21 
'Tr.is is partic'.1larly so i'l ~st/:iest relatio!ls -.,here TNCs 

are preve11ted froo direct foreir.n investment a.'ld :.r!lere the terminolop,y "industrial 

co-ope...-~tion" oriP:inated. ~/ The problems of 'i'IiC involvement in DCs are >1ell knoim 

and are beinl'. discussed in specialized, competent fora ~/ and n6ed not be elaborated 

here. It is S>ifficient to say - and the experience of planned economies confirms 

this - that TNCs :.ri.11 certainly l'ema.in hil'.hly important actors in indust~ ~al -:o­

operation; however, presS>ire for more responsive forms of TI<C interaction :.rith DCs 

in lbe :.ri.th host state economic development -will probably increase. 

State enterprises ~/ are certainiy an~ther ilMlortant agent in industrial co­

operation. State enterprises from \iestem countries, but partic11larly from centrally 

planned economies seem to participate increasingly in industrial co-operation. l/ 
State enterprises are also important actors in industrial co-operation amonP: Des. ~/ 
l~ss importance is g3nerally attached to enterprises of middle-sc~le, parti~ularly 

from other DCs. ~/ Ho>1ever, smaller sized enterprises and newcJmcr enterprises may 

be the most likely agents of change. They have less ent:::-ench::id po1rer positions and 
. . . l 10/ • may be more ready to enter into innovative contractua arran~ements. ~ ,.any 

See for an erlensive analysis of the role of TNCs in World Economic Relations, 
UN, TNCs in World Development: A Re-examination, Sales No.: E.78.II.A.5 of 
1078; for issues of definition, UN Doc. E/C.10/58 of 23 Ma":'Ch 1979; 

?} See tables on pages 228, 236 ff., in the cited UU study on TUCs, op.cit.; 

J) See UNIDO/ICIS.68 of 28 April 1978, p. 20-36 for data on the substance and 
the scope of non-equity industrial co-operation; 

See ECE Doc. R. 373 of 31 August 1978; 

UN Commission on TNCs, see UN study or. TUCs in World Development, 1978, op.cit.; 

The Joint Study does not assume any position in the discussion if state enter­
prises can be regarded as TUCs, see UN study on TNCs1 1978 at p. 158 ff; 

See for some institutional issues of Es.st/Su~th co-operation UNIDO, 
Doc. ID/wa.299/1 of 2 May 1979; 

Cf. Zalchariya, State Petroleum Companies, Journal of Worlrl Trade la·., 12, 
(1078) 481; UN, Petr~leum Co-operatio~ among DCs, Sales No.: E.77.II.A.3 
of 1977; UN Doc. E/5985 of 24 May 1977; UNIDO has recently held an expert 
group meeting on t.he role of the ,PUblic sector in DC industrialization, 
14-18 May 1979 in Vienna; Mateo/White, las F}npresas Publica.s Como Instrumento 
de Distrihucion de Costos y Beneficios en un Marco de Integraction, Revista de 
la Integracion, vol. 16, May 1974; 

Cf. UNCTAD Docs. TD/244 and TD/B/C.7.17 of 18 September 1978; T. Agmon/ 
C. Kindleberger, Multinationals from Small Countries, 1977; for an extensive 
analysis see the report prepared by Peter O'Brien et.al. on Direct Foreil(l'l 
Investment and Technology Exports 11111onp, DCs, Vienna, Jar.uary 1979 for the 
UNIDO Joint Study; 

See the analysis of Zakha.riya for the evolution of petroleum concessions 
into service contracts a.nd the role p~ayed therein by smaller enterprises, 
by newcomers and by state enterprises, Vanderbilt Journal of Trananational 
I.Aw 9 (1976), 545 ff. 
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reT.iired inputs (e.,". a,.ipropriate technolop,y, labour intenhve technolo.e;y) may be 

rr..ore ready available from foreiP,n enterprise::. of medbm scale and from DCs. Here, 

it is an iss-.ie for DC policy making and ne~otiating and of supportive measures by 

home states and international organizations !/ tc diversify the character of the 

agents of industrial co-operation and to nromote co-operation ·.nth partners of a 

more manageable size and bargaining po-..rer. 

Finally, home states of foreign enterprises play a not negligible and per!iaps 

increasing role in indttstrial co-operatio1 . This is certainly true in Ea.st/South 

co-operation ~/, but it seems also true in West/Svuth and South/South co-operation, 

~here home states are involvea in industrial co-operation through tax regulations 

and treaties, by i..~vestmcnt protection treaties and, in some projects regaI\.led as 

crucial for the security of s-.J.pply of natural res::-·• .. ces }/, directly on the enterprise 

level. i' lso, state enterprises in sOl'le Western home countries play an ill!".•ortant 

role in aFsuring home states' interest in co-operation -.rith DCs. The same is true 

for Des, whe~ regional interration is often crucial to industrial co-operation Ja 

the enterprise level. 

The bargaining that takes place in the interaction bet~een a DC and its enter­

prises and foreign enterprises and their states ic explained in this st•.idy. Such 

bargaining is the context of industrial co-Jperation. Bargaining takes place more 

often implicitly in the case of applicable rell:'1latiors and explicitly in the case 

of n~gotiations 1or contracts and arreaments. The effectiveness of DC policies 

vis-ll.-vis foreign ac~ore is determined primarily by its bargaining po·..rer, an in­

herent constraint of DC policy parameters. The analysis and the design of methods 

and mechanisms hence has to vie" policy instruments -.rithin the bargainin,17, con'.ext. 

The questions to be asked are: What is the impact of a specific mechanism on the 

procesF of negotiations between a DC and its foreign partners? To ~hat extent does 

it contribute to·..rards a mutually beneficial - and not just one-sided - stability 

of co-operative interaction? \<lhat mechanisms minimize the costs of conflicts and 

lead to·.rards optimum solutions for complex situations of bargaininf"? The search 

for long-term stability, for developmental performance and fairness should not stop 

at the face value of an instrument, but venture into the often complex and subtle 

repercussioris i:t the DC/foreign actor negotiations. The study's proposed methods 

and mechanisms, grouped together as steps towards a New International Industrial 

Development l.a'i c~.n, therefore, be perceived as crucial elements of a programme 

to support DC bargaining for industrial co-operation. 1/ 

See section 4 infra; 

Cf. UNCTAD Doc. TD/243/Supp. 1 of May 1979; UNIDO Doc. ID/WG.299/l of 
2 May 1979; 

See infra • 

Insofar, the Meeting of Eminent Persons to Discuss the Joint Study in June 1979 
haa emphaaized the importance of tying the evolution of Industr'.al Development 
Law to ~'I increaae of Third World bargaining power and bargaining abilities. 
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1.-) 'i"!':e ::vohtion of the Or~izational Str.lcture of Co-operation: From Direct 

Foreign Investment (DFI) to l..on;;-tenn Ind·.lStria l Co-operation. 

The traditional foro of North/South int~raction :,ias direct forei~ investment 

'DFI). It has been ·.lnderstood to mean investment in enterprises located in one 

country b~t effectively controlled by residents of another country. ~/ Effective 

control is inferred from at least 25~ of ownership of the voting stock by an 

or;;anized entity of residents in another country. ~/ Ho·.Jever, this - for statis-

tical purposes still prevailing - definition does not reflect the evolution of 

direct foreimi investment to ne:.1er fonn·.; of investment-related interaction lri. th 

foreiim enterprises. The characteristic feature of all those forms replacing direct 

foreil!ll investment in the traditional sense is that the equity component - the 

holdin~ of stock by foreign enterprises in tne operating company undertaking the 

inveL '.mr.,t - ,11:ives way to non-equity arrangements stipulated on a contractual basis, 

·-1hile control is still exerci ed by the foreign company through non-corporate 

instrwnents of influence. Equity is being replaced by the use of loans and suppliers' 

credits; direct parent control over the PUbsidia.ry by way of corporate dependency 

~ives way to control exercised via management c~ntracts, technicll assistance agree­

ments, production-sharing and service contract~. Even if the corporate element is 

absent - \-lhich is essential for the traaitional direct foreign investment definition -

a corresponding control can still be exercised through tne combination of contractual 

arrangements and the superior bargaining pol(er and information system of the foreign 

enterprise. }/For these reuons, reliance on the traditional con.;ept of direct 

foreign investment in statistical information and particular~ in foreign investment 

policies would entaj l a loss of thei:· <>ffective:iess to the extent they a.re based or. 

an obsolete view of foreign invest1.1em .• ~; Foreign i:.vestme:-.t is also increasingly 

subjected to state intervention through externally operated levers. ~/ A disa.ggre­

mLtion of the traditional type of wholly owned, lfholl.y controlled direct foreign 

investment can be observed that may justify the grouping of foreign investment 

activities of all kinds under the umbrella. of "industrial enterprise co-operatior.". 

y 
JI 

IMF, Balance of Payments Yearbook, vol. 16, November 1964; see also UN, TNCs 
in World Development (1978), p. 339, op.cit.; 

lf...Lpra, op. ;:it. ; 

See background paper for the World Development Report 1979 on Private Foreign 
Investment in DCs, December 1978, at p. 8ff.; il&lde, Th., Transnationale 
Investitionsvertr!ige, Rabels Zeitschrift 42 (1978), 28, 50ff.; Ellison, R., 
Management Contracts, Multinational Business 1976, March issue; Kahn, Ph., 
Typologie des Contrata de Transfer de la Technologie, in P. Judet et. al., 
Transfer de Technologie ot Developpement, Paris 1977, 435ff.; UNIDO Doc. 
ICIS.68 of 28 April 1978, at p. 25ff; 

Thia seems to be particularly relevant for Agenda item 5 (g) of the Third 
General Conference of UNIDO in 198o which is related to "foreign investment"; 

Cf. UN, TNCs in World Development (1978) at p. 77ff, 171 ff. 
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~uch industri~l enterprise co-operation would mean a long-term ..nd complex industrial 

interaction 'bet~en a DC and a foreign enterprise ·.-1i th rna.tc!:in?: mut:J.al performances, 

with some institutionalizin~ of a community of interests in a specific proJect and 

with t'ie existence of a lastinl'" interest in co-operation. ~/ 

The 1"1'8dua1 replacement of direct foreign investment as relevant nction of lon~­

term engagement of investors in DCs has also been stron~ly supported by the Meeting 

of Sminent Persons to Discuss the Joint Study in J1me 1079 where non-e~lity invest­

ment forms and long-term contracts for capital ~oods ·..rere said to replace •raditional 

direct foreign investment. The advantage of using the notion 1f "industrial cu-ope­

ration" is that it can encompass the forms of industrial interiction employed in 

East/nest and East/South relations, where d'.rect foreign investment throu,;h completely 

o:med subsidiaries is mostly absent and where a functionally comparable long-term 

industrial co-operation through delivery of industrial plants with pa.yment in resultant 

products seems tc constitute a form of 'JlL'LSi-investment. 1 both cases - in the 

evol-ring fo:'"llls of quasi-equity investment and in East/:fest, East/South co-operation 

institutionalizing long-term community of interest in the establishment and the 

performance of industrh l i::rojects, and implicit association thro•-.!;h substantive, 

or~~izational and p~ocedural instruments constitutes the core of the relations~ip'P 
2/ structure. -

The umbrella of "industrial enterprise co-operation" eJ.lows furthermore the 

consideration of another important development in the or,:anizational structure of 

industrial interac\ ;.on: The increasing complexity .Jf a second form of North/South 

interaction - the commercial transaction (e.g. purchase of equipment, licensing of 

patents). Packaging services and equipment has meshed 'lfith the disaggTegated forms 

of DFI. The sale of industrial equipment and technolr~ has been extended to include 

technical assistance 11, design of industrial complexes, civil engineering and the 

See also the emphasis on the establishment of a "lasting interest" in the 
:..970 definition of the IMF Balance of Payments Manual and the analysis of 
th.~ cited back&round paper for the l}r') World Development Report, op.cit. 
at p.9; 
Touecoz, J., RepoM submitted to +.h .. ·::olloquium "Lee Contrate Internationaux 
de Co-operation Induetrielle et Le Nouvel Ordre Economique Internatio~ial, 
Nice, 14-16 June 1979; 

One ~ call it "implicit aBBociation" - see contribution by Ph. Fouchard to 
the Nice Colloquium, op.cit, or "technological investment", see J(,hl, J,, 
La Notion d'Investiasement Technologique a Travers lea Contrata, in P. Judet 
et.al. Transfer de Technologie et Developpement, op.cit, at p. 401; one 
could also tenn it "informational investment", as the co11111itment of infonnation 
resources seems to constitute the essence of such interaction; 

Salem, M., Les Contrats d'Aasistance Technique, in P, Judet et.~l. 
Transfert de Technologie et D6veloppement, op.cit, 467ff. 
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or.-anization of lonp:-term interaction. ':T.is !:as been partic,1larly the casP 

·.-ies'. relations :.r.J~re forms of ind•.istrial co-operation ~./ ha"-e been desirned 

co-opP.rati,·e f•mctions ot'"ez-.fise belonrinl':" to eT.iity investment. ~/Turnkey 

Par." 11 

in ?.a.st/ 

to f-.ilfil 

contracts 

h~ve been extended to include post-operational assistance and some measure of payment 

thro·.i.-:J-, rrod:.iction, :-1ith respective performe..nce guarantees takin.'> the place of the 
3/ investor's risk in traditional foreiim investment. -· At present, "e cannot J·et speak 

of any one ne:" type of indu,,trial interaction, b•.it of a process ·;here ne-.,, elements 

and combinations r~" be fo•md. This ~rocess leads to a disintei;ration of the tra.-

di t .onal legal methods of industrial interaction (i.e. direct foreip:n investment and 

commercial transaction) and to ne· . ., types that inte,~te elements of a corporate, 

investment-related character and elements derived from commercial transactions 

(e.e. performance guarantees). Industrial enterpri~~ co-operation ?ppears then to 

be the best-suited concept to emphasize the shift a·ofS.y from direct foreip;n investment 

and from simple commercial transactions to:-ra.rds interactions '.fl th greater co-operation 

and co-ordination. 

1. 7 Operationalizing a He:·r Concept of Performance in Industrial Co-operation Contracts. 

Industrial co-c~eration on the nroject level has been defined as a 1 ong-term 

and compl~x industrial interaction bet"een a DC and a fo~eign enterprise, ·..rith some 

institutionalization of a community of interest and an interest in extended cc­

operation. Consequently, "e must define ho" industrial co-operation differs '1'J.ali­

tatively from traditional methods of north/South interaction (direct foreign invest­

ment and commercial transaction) and in what resp~ct these differences require a 

substantially different approach concerning the instruments used to organize such 

C,)-operation. "Performance" in traditional direct foreign investment means the 

investor maximizes profitability and the host state increases its nhare of the 

profits. In collllr.~rcial transactions, the performance question is related to the 

price and the quality of individual items purchased according to generally accepted 

standards. The notion of performance of industrial ~o-operation is more difficult 

to Wld£rstand and imrlement. For the host state, performance m£&..~s an optimal con­

tribution to national industrializati~n as outlined by its economic development 

programme. Algeria has succinctly statea ~h1R view. 1/ For a foreign enterprise, 

Supply of technology and complete plants in exchange for production; 
co-production; specialization and sub-contracting; 

EX:E Doc. R. 373, 31 August 1978; UN, TN'Cs in World Development (1978), 
p. 193ff; 

UNIDO Doc. ICIS.68, 1970, p. 71; 
Salem, M./Sanson-Hermitte, M.A., Le ~ontrat Cl~-en-Main et le Contrat 
Produit-en-Main, 1979; 

Annexe VI, D38 Rapports de Droit entre Entreprises des Payv du Tiersmonde 
et Entrepriaes des Pa.ya DeveloppAs, MAmoire prAsent~ par l'Algerie a la 
ConfArence des Souverains et Chefs d'Etats des Pa.ye Membr~s de l'OPEP, 
Algiers, March 1975, p. 2llff. 
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s·.;ci: a concept of performance is more difficalt to follow, for it has little control 

over its indastrialization impact on the development of a DC's economy and is rarely 

~..alified as an agent of indastrial development. How to create an effective, lasting 

community ot interest is, therefore, the T~estior.. ~/ 

The purely institutional f~rm (company) is often considered too restrictive and 

often infringes on some cour-tries' economic sovereignty policies, while the purely 

op~•3tional form (co11111ercial trensaction) is not stable enough. Also, the corporatt 

form will pr~voke intensi,e pressures on the host state for participation in interr.al 

decision-making, th•:reby escalating offensive measures (geared at national control) 

and defensive measure~ (geared to·.r.u-ds retaining effective control ;fhile submitting 

formally to national control requiraments). The same is true for the c0111Dercial 

•ransaction type: Host states will push for comprehens~ve performance guarantees 

as effective contributions to DC industrialization ~/ while contractors will argue 

for clauses protecting them against non-performance claims. }/ 

Any study aimed at building an institutional structure for industrial co--->pe­

ration and developmental performance should seek to avoid costs implied by such 

agpressive strategieF The establishment of a COlllllunity of interest oegins with a 

definition of "performance". The parties' 111;J.tual expectations !llUSt be clearly 

expressed contractually and incentiv~s and sanctions established on both sides. 

Joint actions may be undertaken in the foll#oing ways: 

profit-nharing (quasi-equity organization); 

sharing of the burden of financing; 

sharing the risks ~nd benefits of marketing; 

sharing the risks associate~ with tne local 
adaptability of the technology and processes used; 

s:iaring the risks and benefits associated with training. 

See generally on this the repo~ by J. Touscoz for the 1979 Nice Colloquium, 
op.cit. supra; 

Again, the most lucid and succinct statement of this view has been forwarded 
by Algeria, in its 1975 submission to the O~ conference, op.cit. supra; 

See the report by Benchikh, M,, "Produit-en-Mai ~n contracts, for the Joint 
Study; 

Cf. fo· such incentive instruments Penrnse, E,, Ownership and Contr~~; 
Multinational Firms in less developed countries, in G. Helleirler ed. 
A World Divided, Cambridge, 1976, P- 147, 158ff, 
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7~e pr1nci~le basic to these mechanisms aims at translatinr, a mutually agreed 

'lpon concept of performance into criteria that al lo" both parties to seek high per­

for.:ia.nce. ?resently employed methods are no lon~er adquate in terms of the new 

concQpt of perfonnance, but appropriate methods and mechanisms have yet to be de­

veloped. ~/ In addition co methodc affectine the profitability calculation of the 

foreif'.l'l partner, mechanisms of a procedural character Pave to be developed allowin~ 

partners to co-ordinate their performances in the face of the -~,certainties and 

complexities of a lon~-term interdependence. Traditionally, the :nstruments of 

corporate organization - particula~ly in the form of the corporate fequity) joint 

venture - have provided such procedural mechanisms. If the form of con..~ is 

reject~d - and there may be political, symbolic and material reasons for doing so­

new solutions are needed to combine purely contractual and corporate elements into 

a qua~i-corporate organization relying exclusively on the co-operation contract. ~/ 
The follo:ring sections of this study will deal with specific issues ·mere a con..nunity 

of interest has to be established and institutionally ~tabilized. 

1.3 A Correlation between Types of Industrial Co-operation Contracts and 

Different Levels of Development. 

The convergence of traditional types of industrial interaction into a new type 

of industrial enterprise co-operation is not yet a result but a process. It does 

not imply that the traditional types - d:rect foreign investment and commercial 

transaction - are no longer useful as instruments for industrial internaction. The 

best choice will depend on crucial factors of specific interaction and characteris­

tics of the particular project. The general and the sectoral level of industrial 

development of the DC, the existence of capable ctate enterprises to enter into a 

meaninF,ful partnership with the foreign enterprise, the capacity of the DC to 

The Algerian memorandum for the 1975 O~ Conference, however, addresses 
itself to one aspect necessary to put the new perfonnance concept in 
operation, namely through a remuneration which is completely based on 
production of plants according to specified production targets, op.cit. 
at p. 225; however, other components making this concrpt workable and 
acceptable to foreign contractors - namely in the relationship between 
risk !llld control - have not been developed and this may be why the Algerian 
con~ept has been translated into actual contractual practice only to a 
very limited degree; 

An analysis of some co-operation contracts, e.g. in Fast/South relations, 
reveals a deciPion process on two dimensions: a higher level joint pro­
cess, establi1hed through a firm-to-firm framework agreement or through 
an inter-governmental agreement ("mixed commission", "working group") 
and a joint decision process on the project level. It could be claimed 
that such a model approaches the highly sophisticated structures of joint 
decision-making in recent joint venture contracts in inter-enterprise co­
operation, see Touscoz, J., ana Fouchard, Ph., contribu4 ions to the Nice 
Colloquium on International Industrial Co-operation Contracts, op.cit, supra. 
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a°::'sorb '.:l;;-~.-ieve, a.'l· co."lpl.>x teer.no 10'7( a.'ld r.'la.'l~rial capacities ancl th<!' intensi t;;r 

of acc<>ler-.:i.te-:i rnC:·1striali=at1on desired in t:;e relev<int sector are all factors that 

::nst :F! .... ei.<:i:ecl ·,fr:<?n forr.r.ilatir.r- a selective policy vis-:..-vis the diversi!'1ed types 

o!' inc!'tstrial co-operation. '.miversally ap'.'licable :=pic!.elines for DC decision-makin."'. 

car. not be developed here - th• tool-kit ap?roach excludes such a U."iversal claim. 

:fo·-rever, it seems that for !e<s.st developed countries, or sectors, it r:iay be more 

appropriate to choose more traditional types of dir<0ct foreiJrn investment anu to use 

~he levers of the investment contract to insert increasillP.'lv more and far-reachin~ I J J 

developmental obliP:ation~. !, Parallel to the gro·.rth of capacities to re~late direct 

foreim investr.tf' .• t and to take over - through ">tate or private national enterprise -

cr.icial project fwic'tions, a move to·-laI"ds dismantling of the direct foreign invest­

ment pac~ (i.e. to:-ra.rds joint ventures and mana.P,er.ient contracts) could be con­

sidered. 

DCs of an intenne~iate level of development might hav-!! the capabilities to 

en~ in partly disaggregated forms of foreign investment, such as joint venture 

and management contracts. Ho: ... ever, a high equity content in foreign investment may 

still be useful as an incentive for performance and may constitute a not negligible 

bareaining chip for the hos~ state ("hostage effect"). FUrther disag~iation of 

the foreign investment structure should correspond to the establishment of ~~fficient 

national capabilities, e.g. through the development of an activist state sector or 

private enterprises. Joint ventures and service/management contracts should not be 

concluded, if their only function is to veil unrestrained control by the foreign 

enterprise. 

DCs with a policy of tight control over access and operations of !~reign 

industrial interaction may prefer complete wipaclcaging of components, i.e., not 

negotiating any industrial co-operation with foreign actors. This characteristic 

corresponds to strategies of partial delinking. It requires considerable capacities 

to design industrial plants and processes and to combine disaggregatP.d foreign inputs. 

This stratep,;y seems feasible particularly where a large internal mar'<.~t iR available 

and where a higher degree of national aelf-reliance is given priority over highly 

accelerated industrialization through foreign inputs (e.g. India). 

res with r.;;:.-..:..,.g capacities and a strong emphasis on accelerated industria­

lization (e.g. Algeria) would seem to prefer a packaged transfer of equipment and 

technology, but they often reject anything close to traditional direct foreign 

investment. In our terms, a qJ&Bi-investment industrial enterprise co-o~eration is 

the preferred form of industrial interaction. This policy, however, &1111Umes the 

availability of considerable financing capacities and lli.llingness to a&11U111e the rialca 

'lJ Ct. UJJ, 'l'ICa iD World Dnelopeent (1978), op.cit., P• 17tt. 
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associated rith non~quity investments. Here, the eaiphaais should be increaai!lg 

efficienc7 and perfo~ce through appropriate perfoi'lllall.ce guarant.,es and incentives 

and through procedural instrmienta to create and to s"tabilize a woibble c~it7 

of interest. 

Pi.n.all,y, developing countries of a-relativel,y high level of i:iduatrial development 

1a,7, within the constraints of their economic 876tem, toe able to o_Jerate effectivel,y 

with llOSt t~s of induatrial co-operation although the7 ma;, restrict packaged forms 

(from direct foreign investaent to turnke7 projects) generall,y or in specific sectors 

(e.g. Japan). Here, 1111ch depends on the erlent to which a developing countr,. is 

willing to be integrated in the prevailing world economic 876tem. Reluctance to 

accept complete integration would aeem to i.mpl,y a strong eapbasiE on screeaing and 

reducing induatrial co-operation pac~s, pa.rticularl,y in sectors vital for indue­

trializatio::i.. 

lio fra11eworlc can exist for the evaluation of the diversified fo~ of industrial 

co-operatic:n. Illich depende on the indiridua:. industrial uctors. Al.Jlo, developing 

countries will have COlllliderable scope to experimert and to diversif)' the tn>es of 

induatrial co-operation - agents of industrial co-operation also divensif)'. 1":.nall,y, 

more i.8portant than the general str-.ictural tnie of contract is the individual regulation 

of •jor !unction& of industrial investment co-operation, i.e. management and control, 

perforamce, marlceting, stabilit7, incentives, l~s, remuneration and financing 

through intemal or external inetrull8nts. The evaluation of presentl,y emplo7ed 

methods and mechanis• and the design of new ones to i.llprove the developmental qualit7 

and perfoniiance of each contractual t7P8 will be the focua of the following sections 

of this stud,y. 
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P;v<> l: 

CPA?:SR 2: ~IDING CONC:::?I's 

The evaluation of existing methods and of ne·..r proposals has to rely on a set of 

criteria A'hich follow, for the purpose cf this study, the ~uidelines set for-.iard by 

the ·.m General Assembly in its authoritativ ... resolutions relating to a New Inter­

national :::Conomic Order. These guiding concepts asSUJl!e that DCs have to assert their 

authority over the terms and conditions on which industrial co-operation is under­

taken within their national ec-onomies. They are insofar an expression of the 

principle of national economic sovereignty. !/ 

The guiding principles assume that DCs have to counteract the effec~ of a non­

national control over their national economies - often effected through TNCs - by 

insisting that industrial co-operation is tailored to the national industrial 

development strategy. A'!I the DCs' partners in industrial co-operation, particularly 

TNCs, operate on a fflobal scale, the countervailing s!rategy often cannot limit it­

self to national controls, but must seek to provide a mechanism whereby the national 

sovereignty of DCs is articulated on a regional or even on a global scale. The 

g".lidi~ concepts outlined below are inter-related, but express distinct aspects of 

Third :forld industrialization through international industrial co-operatior. rith 

the view of bringing about a Ne'." International Economic Orrler. The guidil16 

principles are crucial elements of a New International Industrial Development law, 

•.Jhich is to be understood as the legal dimension for a Ne·" International Sconomic 

Order. 

2 .1 Interdependence through Mutual and Long-term &nefi ts: The '}lid-pro=J'.lO 

Pac!cage Approach and the Principle of Home and Host State Co-respcnsibility. 

The long-term stability of ~e·:elopment in the world economic system requires 

the substitution of present unilateral dependencies of many DCs by a network of 

interdependence. Such interdependence is best achi£ved and maintained wten it works 

to the benefit of all partners. Therefore, new legal mechanisms have to attempt 

to organize structures of co-operation which, in the long r..l.ll, generate visible 

benefits for all sides concerned. Co111DU11ities of interests are found often and 

can frequently extend over a period of time and increase in scope. However, the 

given instability of the environmental factors a~d the perception of uncertainty 

p~evalent require such c"'111!11lllities of interest to be institutionalized. Legal 

instruments certainly cannot create a connunity of interest, but they can help 

extend an existing community of interest and enable it to weather the unavoidatle 

storms of changes. We have hence to fi~d areas where co11111Unit7 of interests can 

'3Xi11t and pr.>Vide these W'ith an organizational framework for tlie stabilization ;,f 

such s~tuations. 

For a discuasion of these question• see: Bedjaoui, Pour un Nouvel Ordre 
F.conomiqu"I Intemat·i.onal, 1979. 
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The .l':'.lidi~ concept of insti t-.itionalized interdependence means that mechanilllllB 

have to be so~t out that could package interests vii.al to bo~h partic.ipants. To 

the extent feasible, individual mechanilllllB should provide ~ quid-pro-quo ne~tiating 

package. Sometimes, hoirever, the quid-Pro-quo negotiating package must constitute 

a combinati.:m of mechanisms. Some of the instrwnents evaluated are more oriented 

to'."IU'ds OCs (e.g. perfonnance mechanisms) while others (e.g. stabilit;r mechaniBllls) 

seem to be more o.:-iented towards !Cs. Ho>1eirer, a careful analysis will often reveal 

that many issues traditionall;y claimed b;r !Cs (e.g. stabilit;r) are e:pall;y important 

to DCs (particularl;r in the South/South context) and that issues claimed b;r DCa 

(e.g. control of TNCs) could be equall;y of interest to !Ca. 

The guiding concept of seeking to institutionali:re an interdependence in in­

dustrial co-operation is by no means limited to the mi::ro-level of interaction: 

Also on the macro-level (atate-to-.;;-U-te ;"teraction), communities of interest can 

be sought out md an inter-state interdependence can be institutionalized. In the 

present study, this applies particularl;y to the principle of co-responsibility of 

home and host states to industrial co-operation. At present, home state responsi­

bility for industrial co-operation is onl;y assumed by socialist countries because 

of their economic system. 

Industrialized market economy countries are not ready to assume full reapon­

si"nJ.ity for the operations of their enterprises in DCs. They claim that these 

enterprises are auton01110us agents. However, home states of TNCa become involvet! 

throllp,'h inter-govenunental investment protection ~reaties and throU&h diplomatic 

intervention. Through taxation, they receive their share of revenues generated 

by foreign investment in DCs. Mechanisms for industrial co-operation should seek 

lB)'8 to involve IC governments in some form of co-responaibilit;r, which is more than 

an expreBBion of defensive attitudes. It is assumed that market economy !Ca have 

to encourage their enterprises operating in DCa to implement some measure of co­

responsibility in performance and regulat' on. On the other hand, DCs would have 

to assume co-responsibility for the environmental conditions of industrial co­

operation they can control. The study envisages package deals where home state 

co-responsibility for enterprise performance is combined with a balanced system 

of conflict resolution and assurances relating to !Ca vital interests concerning 

industrial interaction with Dea. 

2.2 Counteracting Unequal Development. 

Many of the legal instruments emplo;red at present in industrial co-operation 

express the needa of traditional c011111ercial interaction betlf&en induatri&lized 

countries or the unequal ecor.omic relationship between !Ca and DCa. In that context, 

they are primarily geared to protect the interests of TNCa and capital-and techno­

lo,v,y-exporting countr·•ea. They tend to perpetuate unilateral dependence and unequal 

development. In conflict and bargaining situations the influence of such traditional 



lel'al in6tr.i:nents :6 likely to favour ICs and TNCs, reflectinr, a systemic bias to~i 

tr.e modes of business operations prevalent amon~ TNCs. The history of international 

arbitration in investment disp:ites bet-.reen TNCs and DCs SUP!Jorts this as~tion. 

Accordin~ly, le~l instr..unents on the micro- and on the macro-level have to be ~labo­

rated to counteract uneq-'1&1 development. This means generatine legal mechanisms 

·mich not only imitate concepts and instruments gro~i~ out of IC interaction, but 

also ~xpreF.s the ~ecific needs and objectives of DCs. The North/South transfer of 

le~l concepts, instruments and techniques - through institutions, training and 

ne~tiation - has to be complemented or substituted, by the generation of alternative 

lef!&l concepts in the South/South context. The development for new legal concepts 

for gove:rninr, industrial co-operation !/ is one avenue f cr the establishment of a 

Ne~ International Inf onna.tion Order. ~/ 

Concretely, this may imply positive discrimination as a remedy for de fa.cto 

unequal situations. This applies particularly to the crucial legal instrument 

of contract. The recop,nition of the contractual form is based on the assumption 

of equality of the contr&.cting partners. As this assumption is, in the traJ"lsnational 

context often invalid, compensatory mechanisms have to be developed to achieve 

material equality. }/This is by no means a revolutionary concept. For a long time 

industrialized countries have established mechanisms to compensate for unequal 

barP,aining situations and to protect the -.reaker party. It is only suggested here 

that this principle be applied in the international context as well. 1/ 

2. 3 Increase of Developmental Performance and Efficienc:t. 

Kost types of legal instruments used in industrial cc-operation are derived 

from intra- or inter-IC co11111ercial interaction or oriented at investment.protection. 

The specific problems of co-operation with DCs and their considP.rably greater vulne­

rability to non-performance requires protective instrwnents yet to be developed into 

workable and mutually acceptable mechanisms. ~/ 

Performance is understood as the contribution of industrial co-operation to DC 

industrial development, This study analyses existing methods with this objective 

in mind &"1<!. with the aim to increase the ability to promote developmental perfonnance 

The Algerian submission to the 1975 O~ Conference, op.cit.; 

Cf. the contributions to the Deuxieme Colloque de l'AFETIMON, l'Informa.tion 
et le Tiera-Monde, Dijon, 30 May - 1 June 1979; 

See Weber, H., Der Anapruch auf Entwiclclungshilfe, in Verfuaung und Recht 
in Uberaee, 1978, p. 5ff.; 

Cf. Kroppholler, Dall lcolliaionarechtliche S~tem des Schutze• der achwlt.ch1ren 
Vertragepartei, Rabel• Zeitschrift 42 (197R), p. 634ff.; 

Thia applies t'or ~ of the propo11&!.: put forward b7 Algeria, see submiaeion 
to the 1975 OPFX: Conference, op.cit. 
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anrl efficiency siciultaneously. The approach is not to effect a North/South transfer 

of existin~ instr..unents, but to look at the problems DCs face in ind~strial co­

operation and then to seek out methods that miP:ht provide solutions and be mutually 

acceotable. Performance can be promoted by developinr ne~ lepal instr..unents at the 

mic!'<:l-level of industrial enterprise co-operation llhich talce into account the DC 

sensitivity of DC~ due to their less developed industrial infrastricture (e 5. 

extended guarantees). It can also be encouraged by instruments that allo-.f a more 

extensive coomitment of the foreign enterprise to host state industrialization, 

such as host state offers of greater efficiency and reliability and more P.ffective 

performance incentives. Finally, the home state can be involved in the project's 

success by using inter-governmental co-operation agreements to institutionalize it~ 

co-responsibility (e.g. joint project and enterprise selection; assumption of 

liability for mal-performance). 

2.4 Improvement of Third World Bargaining Abilities. 

Industrial co-operation and its effects on DCs are determined to a considerable 

degree in the bargaining undertaken by DCs, foreign enterprises and ICs. Achieving 

industrialization objectives through industrial co-operation depends to a large 

extent on the ability of DCs to expand and to exploit their bargaining power and 

their bargaining abilities, be it through individual or through joint action. ~/ 
Methods for industrial co-operation must be analyzed and evaluated within the context 

of bar"i<'ininp;. One improvement would be to diversify the forms and agents of in­

dustrial co-operation. Traditional partners and traditional forms - such as TNCs 

and DFI - should be complemented by unpac~ng of investment packages and by 

access opportunities created for state enterprises and middle-sized industry. 

Increasing bargaining abilities implies a careful evaluation of alternative partners 

with regard to their ability and willin~ess to con~ribute effectively to DC in­

dustrial development. 

Another dimension would be to assist DCs to organize their internal negotiating 

and adJninistrati·re systems more effectively. As has been noted ~/, self-reliance 

in bargaining would imply internal co-ordination, information-sharing and effective 

adJninistration. Stability resulting from such effective administrative structures 

might become a most effective barp:aining asset of DCs. A third dimension would be 

directed at bar~ining co-operation l!illlOng DCs. Here, much can be learned from the 

strategiP.B employed by TNCa. In contrast to often publicized models of free 

'1J Cf. § 48 of the Lima Declaration; 

~ Meeting of Eminent Persons to Discuss the Joint Study, Vienna, June 1979. 
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competition, .re find highly sophisticated techniques of gaining control over ·mrld 

markets through mech·miams of information-ha.ring and co-ordination action, often 

with home-state support. 

Improvinp. Third world bargaininy abilities aims at increasing the lep,al r.nd 

orP.8llizational sltills available in OCs. Ho-.rever, this may app.ly less to more de­

veloped :::JCs, ·ofhich have acc\ll!ll.tlated considerable bargaining skills, but much more 

to the less developed countries. Here, a co-operation bet·~en OCs of a different 

level of barp,aining abilities might be an avenue of action. However, it is not 

only through provision of legal and neff()tiating skills that Third World bargaining 

abilities could be improved, but also by compensating OCs for their often highly 

inferior ability to ~btain and use information. !/ 

International organizations for collection, dissemination and use of information 

for barr,aining purposes could expand their activities amone OCs. Bargaininr, assistance 

is at present undertaken by several international organizations. It is certainly 

nec-.aa&"7 to build upon activities al~ existing or in project stage, an evalu­

ation of their effectiveness in actual negotiation situations and of the basic 

concepts and attitudes underlying such assistance is warranted. This may lead to 

a re-thinking of such attitudes. The bargaining context is relevant for mechanisms 

goveniing specific co-operation projects, but the evolution of a ne~ International 

Industrial Development I.aw cannot be ignored. The present international legal frame­

work considerably favours bargaining strategies employed by TNCs, directly through 

the application of traditional international law in international arbitration and 

indirectly aa OCs have come to expect such action or their negotiators are influenced 

by the By11temic and cultural biaaP.s of ICa. The increase of developmental per­

formance of industrial co-operation is, therefore, linked inextricably rith improved 

Third World bargaining abilities. 

2.5 Stability t6rol.)4Sh Arran.sementa that Promote Stabilitz and Flexibility at the 

5ame Time. 

It is generally recognized that stability and reliability of the co-operation 

en•:ironn:ent and of the terms and conditions ar~ prerequisites to the development 

of industrial co-operation. On the other hand, unequal bargaining polft!r and the 

instability of the social, economic and political environment of OCa and of their 

position in the world economic By11tem Rdda to the perception of uncert.ainty and 

rhlca • 

. y 

Thia, in tum, reBUlta in mutually expensive and unproductive defensive 

Cf. O'Br1en, Cruise, Contribution to the Second AFE'l'IMON Colloquium in 
Dijon, ~/June 1979. 
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strate~ies. In the inteniational debate, !Cs insist vigo!'Ously on "investment security" 

;rhi le DCs call for priority for "national sovereignty". The study assumes that invest­

ment security is not simply ri~idly tyin~ the hands of a country engaged in rapid 

economic and social transition and vulnerable to the controlling vagaries of inter­

national markets and TN'Cs' strategies. To the contrary, it is necessary to search 

for instruments that are flexible enough to respond to DCs' developme?".tal needs and 

that provide, at the same time, sufficient predictability for risk;y industrial co111Dit­

rnents. Certainly, such instruments can do little to avoid destabilizing events over 

which neither party has sufficient control, but they can at least help to reduce 

costly defense strategies and the risk perception "lith its corresponding risk manage­

ment costs. The study will seek to elabon:i.te and employ a concept of "d3'.'lamic sta'"i­

lity", i.e. a synthesis of necessary stability with requisite responsiveness. 

Innovative mechanisms desip,ned in accordaz.ce with that concept should allow for long­

tenn plann:i...i.g ~d co-ordination. Systems of adaptation should allow reduction of 

costs created by ccnflicts arising bet"ln!en insistence on the i.lllDu.tability of terms 

and demands for fundamental revisions of conditions once negotiated. 

II 
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Ci-' ,PJSR 1: ISS~ AllD r.3:H..\NISMS OF IN!YJSTRIAL CO-O~RATION 

3.1 F'ro!!I Traditior.al International La.,. to International Industrial Development la·.,. 

1. 1.1 

::Na.Lation of the Present Legal fu;iror.ment" for Industrial CC>-'lperation. 

International industrial co-operation takes place within the frame~ork of 

international economic la.,.. R'~les aerived from that !er.al frame.,.ork often may 

not be directly appli~ble to co-operation projects: they are generally too vagoie 

and nirected primarily to inter-state relationships. Ho·.1ever, the standards of 

belvivio•ir expressed in international la.,. exercise a considerable impact on nego­

tiations lor the undertaking, the implementation and the revision of co-operation 

projects. They lay down standards of behaviour of states vis..a...vis foreign investors, 

they provide for legitimacy for sanctions against DCs trans~essing such standard~. 

They also shift the burden of provinff the legitimaGy of action to DCs. Even if not 

aha.ya directlv applicable, they are ever present, ready to be invoked &.nd thus to 

restrain the scope f o~ ar.tion by DCs vis..a...vis TNCs. Also, concepts in international 

la·., often influence the content of BJ>ecific investmPnt contracts and regulations 

through referral or through direct incorporation. 

International economic ld.·,, is - though its origir. as the common international 

la"f of the Western nations - geared to·....ards regulatin,: commercial interaction 

bet.,.een ICs. More recently, it has been directed s-,iecifically a~ protecting the 

interests of c~pital- and technology-exporting countries. Its defensive orientation 

creates substantial obstacles for DCs attempting to develop their economic sovereignty 

and to render foreign investment more r~sponsive to the requirements of the process 

of industrial development. !/ 

These "roadblock" effects of traditional international law have surfaced 

visibly in major caaes of international arbitrs.tion ;ffiere DCs' attempts to revise 

investment agreements were at issue. ~/ The standards of compeneation required for 

nationalisation under international law ("prompt, fair and adequate") have blocked 

many attempts to axercise the recognized sovareignty over natural resources and 

economic policy in a meaningful way. }/ The same can be said of bilateral investment 

See for an extensive explanation of these issues Bedjaoui, Pour un Nouvel Ord.re 
Economique International, UNESCO, 1979; Friedman, W., The Changing Structure 
of International Law, 1964; 

Wilde, Th., Negotiating for Dispute Settlement, Denver Journal of International 
Law and Policy, 7 (1977) 33; Benchikh, Report for the Joint Stud,y, op.cit.; 

Cf. OirVlUl, N., Corporate Imperialism, New York, 1976. 
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protection treaties. These treaties are often concl~d~d in the context of une'{tlal 

barr-aininr. po>ier. As6'.1111inP.' a formal equality ("both parties commit themselves to 

protect each others' investments"), they ~t material provilee;es to foreiP.'ll invest­

ment by industrialized countries "ithout a correspondinP.' commitment of the IC in 

respect to perfcrmance or control. ~/ 

The traditional leP.al framework of industrial interaction expresses primarily 

a defensive position: it demands "investment security" from DCs without takin~ 

account of the conditions for stability in DCs. Because it does not provide 

instruments for the real problems of North/South industrial co-operation (such as 

adapting legal instrwnents to~ fast transition or designing mechanisms to achieve 

performance under DCs' specific conditions and international control of TNC activities) 

traditional international la" defeats its o~ purpose: it does not contribute to 

long-term stability of industrial co-operation. To the contrary, it leads to th~ 

absenc~ of a universally accepted international framework for industrial co-operation 

in the face of competing claims for glo~ally valid Juridical concepts. Defensive 

measures in favour .Jf rigidly protected investment terms and offensi·re measures in 

favour of development policies escalate into :nutuall,y costly conflicts. 

Accordingly, a new legal framework for industrial co-operation - the legal 

dimension of the New International F.conomic Order - is wal:'ranted. Such a system 

ha3 to be acceptable to all members of ~he international community. The legal 

system -::an no longer tenaciously defend the position of the industrialized market 

economy countries, but must respond to the developmental needs and constraints of DCs. 

The arp,ument is often advanced that a new 8"stem of international economic law should 

be tilted unilaterally in favour of DCs ~/ in order to compensate the Third World for 

past discriminatio.1 and exploitation. }/ This need not be so: Universal recognition 

of a legal framework for industrial co-operation will only be possible if the frame­

work promises to be of advantage to all parties concerned - !Cs and Des included. 

The concepts of interdependence and ultrastability elaborated imply that benefits 

for both sides can be me.xim~ed if a pattern of stability in development can be 

achieved. S.;ch "dynamic stability" is best achieved in a legal environment which 

acco11111odates requirements of stability and of evolution. It is not the defensive 

orientation which will bring about investment stability, but a positive, act;ve and 

dynamic orientation. 

Hartmann, G., Nationalisienmg und Entei~ung im V'olkerrecht, 1977; 
Agrawal&, S.K., Indian Journal of International Law, 17 (1977) 261; 
Qinan, Ji., Corporate lllperiali-, p. 18o ff; 
Leitolt, J.., VC5llcerrechUiche upelcte der Echeverria Dolctrin, Bl.l:tter 
ttlr deut•che und internationale Politilc, 1976, 166 tt. 
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The objective of policiea to transform traditional international law mwst hence 

be the cl"!&tion ~f a legal and institutional enviromtent !/ which e:i:preasea a balanced, 

ultraatable and mu.tuall,y ad:vant&«9oua interdependence. Such a ~t- of international 

law prolli.ae• tbat DC conce:ma will be recognized in a more effective ~ -~ban ttlrou,!h 

non...-ndato17 reaolutione; it prolli.aea ICa a trul,y univeraall,y recognized - though 

fundamentall,y revised - ~t- of international lav. Both effects are neceaaar,r for 

atabili"t7 in develoi-ent advantqeou.a for all participants in induatri.a.l co-operation. 

It ah011ld graduall,y overcome the present fragmentation of legal iqst- which clai.11 

universal validit7, but '\re in fact but an expreaaion of the prevailing att:;.tudea of 

diatinct groap• of ceuntriea. It ia certain that each legal llJ'lrtem aspiring to uni­

versal validit7 has to make substantive conceasions to achieve •Uliveraal recognition. 

lbt it i• also true that the m.ch aOIJ&b.t atabili"t7 will be 11011t fostered if a proceaa 

of comtenaua--king on the global level ia succeaatul. Such a nei1 le&al ~tea for 
- 2/ industrial co-operation will be tel'lled "International Industrial Developmeat law". -·' 

~ 'lf the concepts guiding the evolution of an international industrial develoP­

ment 1av have been e:i:preaaed bJ' the authoritative resolutions relating to a lfpv 

International Economic Ord.er (llIID) (Ulf GI. ::::-::'lution 3201, 3202 and 3281; the Lima 

Declaration and Plan of Action). 'JI These resolutions often expreaa alread,y accepted 

elementa of a nev international legal environment, part~cularl,y to the extent that 

there has been Wl.Wlimoua consent. In these areas, the task is to implement, to drav 

conclusions applicable to indl48trial co-op.aration and to develop further the rather 

broad nev principle• alread,y articulated. A process establishing a nev international 

legal environment for industrial co-operation under the umbrella of the ?lllX> concepts 

mu.at be set in 110tion. To some extent, a new conseDBUB has not ret evolved, as 

m&jor ICa have not consented to several crucial posit'.onr in the lfilOO atate-nts. 1./ 
Here, the question is hov to evaluate the impac-.. "~ the lfDOO. The absence of con­

aenaua ~ not ccapletel,y eliminate the imp&c:t of the respective lfilOO statement•; 

even if a nev legal framevorlt baa no'; 7et evolved., the traditional international law 

can no longer be conaidered univeraall,y valid and binding for the m&jorit7 of 

countries have wolemnl,y enunciated an alternative concept. Insofar, one can speak 

instead of a positive lav-'Dllking effect, of a negative effect of authorita~ive Ulf 

See for the emphaaia on the legal environment for the effectiveneaa of the 
tranafer of technology policiea UlfCTAD Doc. 'rD/237, lle\J' 1979; 

See for a diacuaaion of thia iaaue P:-ie~ w., Changing Structure• of 
International Law, 1964; Peteramann, E.U., VOllcerrecht und Eritwicltlung, 
Verfaaaung und Recht in tJberaee, 1972, 161; Schachter, o., The Evolving 
Lav o~ Development, vol. 15, Journal for Tran.national Lui l (1976); 
El~a~eiri, St.bilite et Evolution dan• lea Technique• Utiliaeea par lea 
f'a.yrJ en Voie d 1 Indu.atrialiaation, in: Le Contrat Economique International, 
1975, 285; Virall,y, M., Vera un Droit International de Developpement, 
hnuaire J'ran?i• de Droit International, 1965, 3; A&rawala, op.cit.; 
Bedjaoui, I., Pour un Souvel Ord.re EcoD011ique Inte~tional, op.cit.; 

See for an ana~ia of the relevance of tbeae reaolutiona ~la, op.cit.; 

See for .m ana~ia .&graala, op.cit.; 1Ce11per, R., lationale Vertff&ung 
Uber nat«rliche ReaaourceD und die leue Weltvirtacb&ttaordn'.m.t: der 
VereinteD lationen, 1976, p. 60ft, 73f. 
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resolutions. The reir.ilt is a legal vacuwn where no universally val.id rule exists, 

i.e. >there traditional international laH has lost its universal validity, while a 

ne11 le~l system has not yet evolved fully. "!._/ This vacuWD challenges the inter­

national coamnmity, as the existence of a universally recognized legal environmem. 

can contribute considerably towards mutual, long-tenn benefits from industrial co­

operation. It is here that a gradual process of consensus-building - on regional 

and ~lobal levels - has to be promoted by existing and by new mechanisms and in­

si:itutional arrangement..;. 

The directions for the evolution of inte~tional industrial development law 

may be - in line with the authoritative NIEX> resolutions - the followir..g: 

(i) the principle of national s.:>vereignty over industrial development. 

This principle is cJ.oaely related to permanent sovereignty over natural 

resources, of national control and jurisdiction over TNCs' operations and to the 

respect required of T1 s for national econ('lllic development policies; ~/ 

(ii) the pr.Jiciple of stability of contractual coamitments related to industrial 

co-operation. The positive contribution from in<'uetrial co-operation can only 

then be exploited fully if the degree of stability necessary for long-tenn c()lllllit­

ment of risk capital, technology and managerial capacity is ensured. This would, 

hO'.ofever, not imply er. rigidity of long-term contracts as postulated in the strict 

investment security concept; ]/ 

(iii) the principle of positive discrimination in favour of DCs. 

In order to cortect the =balanced and 1U1equal development of DCe, the legal 

environment must recognize positive discrimination or "affirmative action" as legi­

timate and provide respective instruments in favour .:if DCs' industrialization 

policies. One asoect of this principle is the privileged treatment which should 

be accorded to South/South industrial co-operation to correct the present unbalanced 

predominance of North/South interaction. Thia concept is well known also in the 

internal exploitation of economic and social law in !Ca; 

y 
I 

For the derogator,y effect of authoritative UN resolutions cf. Castaneda, 
Annuaire Fran94is de Droit International, 1974, p. 56; Virally, ibidem, 
1974, p. 58f.; Petersmann, Internationalee Pecht =d Neue Internationale 
Wirtachaftaordnllllg, in: Archiv des V'olkerrechta (1978), 17, 38; 
These inferences can be drawn from the ongoing discussions for a Code of 
Conduct for TNCs; 1ee UJJC'l'C Doc•. E/C.10/17 and E/C.10/18 of 1976/1977; 
E/c.10/Ac.2/9 of 22 December 1978; 

Cf. Sornaraja, Journal of World Trade Law, 1979, 108ff • 
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Collect~~-e action is undertaken on an increasin~ scale by TNCs and by eroups 

of '1Cs lop=x;) and ICs !osr,n; ~). L~ the decision process of the '.JN, collective 

h~rrainin! is alrea-iy the predominant ~ode of interaction. In order to compensate 

for une'lllal bar:":<lining po'ier of Jes vis~~vis ICs and TNCs, collective bargaining 

sho·ild be increasinr,ly used on a scale ·-fhere it is feasible, e.r:. by groupings of 

commodi~y producers ~/or on a re~ional level. Institutional mechanisms to orp:anize 

callective barl'"aininl"" s!-iould be promoted (§ 4P. of the Lima DP.claration). It is 

also necessary to jncrease the efficiency of international, multi-state neeotiations; 

(v) international re.oulations of industrial enterprise co-operation. 

Finally, there is one important feature of the international legal environment 

for industrial co-operation: the need for some scope and authority for regulation 

on the international level. It is generally stated in authoritative NTEXl statements ~/ 
that supervision and rer,ulation of TNCs is required to "ensure that these activities 

are compatible "1th the development plans and policiee of host countries, taking 

into account relevant international codes of conduct and ot~P.r instruments" (§ 42 of 

the Lima Declaration). As lone as regulation at the national ·~vel is ~ifficient to 

obtain this objective, there is no need for international acti-..1 with the exception 

of international reconvnendd.tions and supportive action. To the extent, ho~~ver, that 

'i'NCs operate on a global sr ~e and that national action alonP. is not sufficient to 

provm a countervailing regulatory function, regulation on the international level 

is necessary. Thie may mean regulation on the regional or global level, depending 

on the need to countervail the respective strategies and structures of TNCe. The 

emphasis on national sovereignty is hence first to assert and to maintain the authority 

of public decision-making over the economic processes dynamically engineered by the 

TNCs. In addition, there is a need to complement the national sovereignty approach 

by strategies expressing the political sovereignty of the community of states on the 

international level. 

3. i .• 2 

MethJds and Mechanisms. 

The process towards a new international i11dustrial development law for industrial 

co-operation requires considerable national and international effort. One instrument 

to promote the evolution of a new legal environment for industrial co-operation is the 

};/ See the analysis of the Joint Study chapter on mineral processing; 

y See GA Resolution 3201 (S-VII), Art. 4 (4); GA Resolution 3281 (JCXXI::), Art. 2. 

' 
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increas!'d and innovah ve ·ise of inter-;mvernmental &s<reements. In the case of bi­

:ateral &?reements, suer. methods i::-enerate international la• for ind~strial enterprise 

co-oper>J.tion bet·reen t..,o countries, often applicable only to S".Jec.:.fic sectors and to 

specific forms of co-operation. At present, international la.., does mostly not contain 

riles precise and detailed enough to solve m&ny problems encountered in North/South 

co-operation. Here, inter-p;oveIT1111ental agreements i;radually can elaborate SiJeCific 

and appropriate ni.les. Socialist countries have for some t1ke employed intergovern­

mental agzeements, be it in the context of CKF.A or in F.ast/Sout1. relations, as a 

method to eenerate a specific set of rules for industrial co-ope~tion. ~/ This 

approach to generating a ne.., international legal environment - be it on a bilateral 

or multilateral basis - rill be expanded in the following section. 

Another method is the develo:,1111ent of improved and new contractual instruments for 

industrial enterprise cc-operation. A new body of law develops not only throueti state­

issued law, but also to a considerable degree through contractual practice. Inno­

vations and imp~ovements in this practice help evolve a new ler,al environment. It 

is here that the elaboration of model contracts and contracting guidelines and of 

international reconmendations fo~ c~ntractua1 practice have to ~e viewed as steps 

in the evolution of la~. The ml'<iel contracts and guidelines as elaborated particularly 

tL'"l.der the auspices of UNIOO, ~/the UN Economic COU111ission for Eiirope }/and UNCTAD 1/ 
belong into this pattern as does the work of UNCITRAL which is directed at the uni­

formisahon of international trade law and trade practices. 5/ 

See on the process of evolution of a regionally limited international industrial 
co-cperation law in the CMEA case Seiffert, W., Sozialistische olconomiRche 
Integration - Rechtsfragen, 1974, p. 11; Boguslavskij, M.M., Aktuelle RJchts­
fragen der Wirtschaftsbeziehungen sozialistischer Lander, 1973, p. 33ff; 

See Manuals on Industrial Joint Venture Agreements, E.71.II.B.23; Guide to 
Industrial Purchasing, r:. 72.II.B.19; Manual on the Use of Consultants in 
Developing Countries, E.72.II.B.10; Subcontracting for Modernizing Economies, 
E.74.II.B.12; Contract Planning and Organisation, E.74.II.B.4; Guidelines 
for Contracting for Industrial Projects in Developing Countries, E.75.II.B.3. 
At present, UNIOO is engaged to a consi~~:-able extent in the elaboration of 
model contracts for the fertilizer industry in developing countries and of 
contracting guidelines for the transfer cf technology; 

E.g. Guide for Use in Drawing up Contracts Relating to the lnternational Transfer 
of Know-how in the EZt.gineering Ind~stry, E.70.II.E.15; Guide on Drawing up 
Contracts for Large Industrial Worlca, E. 7 3. II. E.13; Analytical Report on 
Industrial Co-operation among EX:E Countries, E.73.II.E,ll; Juide on Drawing up 
International Contracts on Industrial Co-operation, E,76,II.E.14; see also 
varic-.::- general conditions relating to plant and machinery drawn up; for 
supply of plant and machinery for export (ME/188/53), for supply and erection 
of plant and machinery for impot"l and export (57.II.E/Mim,3); for the erection 
of plant and machinery abroad (57.II.e/Mim.3); see for further references the 
Guide on Drawin( up International Contracts on Industrial Co-operation, op.cit. 
p. 27; 

Int!ni.&tional Subcontracting Arrange!ftSntr in Electronics between Developed 
Market F,con:imy Countries and Developing Countries, E, 75. II.D.17; 

See the aru1ual 17 published Yearbook on International Trade Law, 

' 
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To some ertent, the trend is a·~ from international conventions to model 

contracts and contracting guidelines, a considerably less expensive "8:Y of inter­

national legal harmonization. The follo~i'lg sections of this study ~ill elaborate 

issues of industrial enterprise co-operati".ln contracts were considerable improve­

ments to:.l&rds an International Industrial Development law can be expected. 

Another source for the ~volution of the legal environment for industrial co­

operation is the decisions handed do..n by courts - primarily national cou:.-ts - and 

by arbitration tribunals. Arbitration tri'~unals are vie~ 'llith great scepticism 

by man.y developine. countries !/, particul&i'ly in most latin American countries, 

.mere international arbitration is often e".[U&ted :.rith non-national dominatio"l af­

fectinp: national sovereignty. This reluctance is also directed to all >1ell kno'lf!l 

international institutions for arbitration, such as the International Chamber ~r 

~rce (ICC), the Internatianal Court of Arbitratim or the World Bank'• 
International Centre for Settlement of Investment Dispt1tes (ICSID). The latter 

has been seen by investors as an instrument to protect their investment against 

nationalization and renegotation ~/and has been correspondingly vie;red critically 

by some developing countries. Ho;rever, if international arbitration is undertaken 

by institutions .mere Third ~orld concerns find a proper articulation, it can 

become a powerf!ll mechanism for promotinp; the evolution of a ne>1 International 

Industrial Development la·.o1. The is'31le for developing countries seems to be not 

defense aeainst international arbitration, but how to employ it to create a ne·-1 

international legal order and to integrate it into the process to·.o1ards an apr>ropriate 

lep:al system for industrial co-operation. J/ 

AnothPr method of developing a ne•-1 legal system for industrial co-operation is 

the design of Codes o~ r.~nduct affecting industrial co-operation, particularly on 

TNCs and on Transfer of Technology. 1/ Global Codes of Conduct will probably not be 

able to state detailed obligations directly affecting ind..1etrial co-operation. 

Often, they will la,, behind national foreign investment regulations of several 

advanced developing countries. However, negotiations for Codes of Conduct and the 

experience generat~d will have a persuasive effect on the evolution of industrial 

See +.he ruport by Benchikh, M,, op.cit. for the Joint Study; 

See the c011111ente by Schmidt, J., on the case of ALCOA vs. the Govenunent 
of Jama.ica, Harvard International I.aw Journal 17 (1976) 90; 
er. Fouchard, Ph.' Arbitrage et Droit Intc.IT.ational du D4veloppement, in 
Actes du Colloque International Tenu a Alger du 11 au 14 Octobre 1976, 
p. 477; Bedjaoui, lot., Recuei 1 des Courts de l 'Acad,mie d11 Droi t Inter­
national, 1970, II., P. 532 seem• to support this attitude when he calls 
for the generation of new legal concepts and of processea for developing 
them; 

Cf. Baade, H., Codes of Conduct fo~ Multinational Enterprises, paper for 
the Bielefeld SymposiWD on Codes of Conduct, July 1979, 



co-oper11tion la>1 on levels already discussed. It may be that more detailed conventions 

on individ·al 1?1&tters ~/ could implement a Code of Conduct once negotiated and that a 

perr:ianent implementation machinery could help evolve, under the umbrella of a negoti­

ated multilateral convention, ne>1 legal rules for industrial co-operation. The same 

co~ld apply to conoeaponding instnunents on the regional level, where, becaase of 

r.reater homogenity, a consensus might be reached on a more concrete level. '!/ 

All these avenues, from the privately generated lex mercatoria of contractual 

practices to Codes of Conduct negotiated by sovereign states, contribute to the evo­

lution of a ne· ... Industrial Development I.aw. However, there seems to be a relative 

absence of international bodies to ~erve as forum and as catal,JBt for opinion­

buildinr,, information-sharing, negotating an:i co-ordinating. Existing institutions -

pro<rra11111es of international law, conferences, publications, institutes - are heavily 

influenced by legal experts from !Cs or having bee;, trained in !Cs legal tradition. 

Developinp," countries have less potential and fewer resources to develop, to co­

ordinate and to advocate their alternative legal concepts. The pre&ent information 

system in inte.mational la4 is geared, as in other areas, towards a Korth/South 

transfer of information and scarcely functions in a South/South or South/Korth 

jirection. }/ Academic dependence and the absence of institutionalized mechanisms 

for coamunication and opinion-building contribute to this situat-~n. 1/ 

Accordingly, ~lob&l and regional inteni&tional organisations should be respon­

sible for providin~ countervailing institutional mechanisms. These institutional 

arrangements sl1ould be oriented to..a"'!"ds developing and supplying concrete substance 

and a~r,ument to alternative legal concepts, based on authoritative KIEO resolutions; 

collectine, analysing, disseminatirig and evaluating relevant information on the inter­

national practice of industrial contracting; 2/aud assisting nPgotiations by providinB 

guidelines, reconmendations and multilateral conventions in the area of International 

Industrial Development I.aw. The task should also comprise the re-orientation of 

existing arbitration proced'll'eB and the establishment of ne>1 ones to work towards 

the evolution of a new law for industrial co-operation. 

1/ E.g. corrupt practices and illicit payments; transfer pricing; tax operations; 
accounting practices; 

E.~. the rules on foreign investment and transfer of technology issued by the 
Andean Pact Institutions, see Danino, R., The Andean Code after Five Years, 
R 1.&4 Am. 635 (1976); 
With some exceptions, e.g. the Asian-African Legal Consultative Connittee; 

See g~nerally the Deuxieme Colloque de l'Ali'&TIMOK, Dijon, Ma;://June 1979 for 
this issue; 

The private lex mercatoria, see Kahn, Ph., Lex Mercatoria et Pratique des 
Contrats Intemationaux, Travaux des 7es Joum6es d 'Etudes Juridique, 
Dabin, J., Paris, 1975, p. 171. 
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.\::ion"' <'Xif:tinr- inst i btiC1ns, thP T; COITlissiNi on foternation::tl Trane Ia:., 

··r.teI7R.\L) has a rel::tted tas;c, ::nt it is rrir.ia.rily orienteci at the unification of 

COIXlercial ,a . ., iss-1es. It also seP.rns that Th1rri ·.iorld ind·.istrial ization and thP 

l<':-al rii!!lension of the ?H"X'· are not a priority conc'?rn for ITTICITR.U. ~/The apparent 

sel f'-lirnih.tion by :mCI'i'RAI and P:To·<inP," complexity of industrial co-operation and 

incTPaserl i"'!'ortance of ind·1striali7ation F"oals over mere trade-transaction-1".0als 

-.,0·1lrl seem to re'l"tirP a ne-.,, for-.iard-loolti~ insti t•Ational body -.ri th the cou~ and 

e:i..'J)ertise to take part in shapinr a ne-., International Ind•1strial Development Ia-.,. 

S·1ch a body sh011ld certainly co-operate closely l>lith other U?l or.c>'allisations d1>alint>: 

·rit'f: len:al iss-1es of the m::=:o - r.J?ICIT"RAI, "fIPO, UNCTAD, UN"SCC1. It -.,ould seem that 

the olacinp: of all these rather disjointed activities in one institutional setting 

·inder the connon l"oal of promoting Third 'r/orld industrialization has distinct 

a.dvant8,f'es. The gog,l could be reached by re-orientinl?' present subsystems of the 

UN system. However, none seems at present to have the necessary concentration on 

Third World industrialization or to be likely to adopt such an orientation in the 

near future. The creation of a ne~ institution seems warranted. 

Our proposal is to establish a Comnission on International Industrial Development 

Lav (CIDEL). It should consist or eminent exports in legal issues of industrial 

co-operation, primarily in the North/South and South/South context. It appears pre­

ferrable not to p;ive a primarily political orientation to such a body, >fhich ,.,ould 

be done thro\lf&. an inter~ovenunental struct•1re. Such an orientation is more likely 

to inhibit innovation and to strenp,-then natural tendencies of la·"J'ers ·>fho prefer 

established patterns. The concept of a permanent body of "Erninent Industrial Co­

operation la·qers" may be more useful. The Commission would meet periodically to 

supervise, evaluate and direct leeal activities as outlined in this study. Its 

main mandate >fo11ld be to promote the evolution of a lep,al environment for industrial 

co-opera+ion responsive to the ~oals of Third ~orld industrialization. A hi~hly 

qualified secretariat p:roup for industrial development law ~ould have to be established. 

One could thus remedy a deficiency of the UN secretariat to aBBist the Commission 

carry out its functions and to co-ordinata with other competent UN or;anizations. 

Its tasks <fould be primarily: 

design of contracting guidelines, model contracts and manu11.ls, 

in co-operation with other competent bodies in the global ms 
system (e.g. UNCITRAL, UNCTAD, CTC, lmIDO system of consultations 

and the Regional Economic Commissions; 

provision of negoti11.ting assistance to developing countries 

(11.n UN development l&>f firm); 

'?be Secretariat Doc. 1/c•.9/171 of 2 Jlq 1979, at p. 22 ia rather explicit 
tb&t nch iaw.• "an to a ,reat extent of a politioal Ul4 ecanaaic nature 
and eaimot be U&lt with b7 t. lqal bod.7 such aa the C~•icm". 
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preparation and co-ordination of propoaab for lepl b&rmonization 

in the area of industrial co-operation (infra section· 12); 

i•aue •tudies on evolving lepl i•aues of industrial co-oper&tion 

to pre•ent alternative concept• and evaluate exi•ti.ng practice•; 

organise worbhopa and •emin&rs to train lepl expert• f-

deve lopi.ng countries. Here, co-oparation and a re8paetive 

orientation of the tJ1f univerait;r Qri- and the Ull'lTil research 

Qri• seem highlJ" wsefUl. The basic idea ahou.ld be to offer 

future developing COWltries' experts and leaders a countervailing 

inatitutioaal altemative to the tUP-level lepl education offered 

at the leading universities of industrialised. countries; !/ 
participate and act aa a co-ordinating centre for fo~l and 

infor-.1 a::rn- ot info~tion-ah&ring and op.inion-building 

uoag developing countries; 

auperriaion and co-ordination ot the proposed System tor the Resolution 

ot Industrial Conflict• (SRIC). 

The proposed Comaia•ion and i ta Secretariat could function aa the main llllpel'­

vi•or;r bod;r for the proposed p~ to generate bargaining technologr and nev 

contractual •chani- for indn.atrial co-o-peration. It could also be charged vi th 

drawing up organizatioaal •t&tutes for lepl entities which -.J' be brought up troll 

the various functional a.reu of the Joint St\1d7. Furthermore, the c~ .. ion could 

COll8ider the eatabliahllent of alcemative patent and trad-.rk 1"8«Ulationa 88Dtioned 

in the technologr section ot the Joint Stl1d7, in co-operation vith other competent 

UJJ bodies. 

It i• not our task here to i:.ropose detailed organizational atru.;turea. <me 

PoHibilit;r lfOUld be to set it up aa a •eparate organ under the UllIDO General 

Conference or the IDB in line vith .lrticle 1 ot the prc>p09ed tJ1fIDO conatitution. 

Another wuld be to Ht up a Permnent ~ of »ainent Law;rera aa an adviaor;r b~ 

to the Eucutive Director ot usmo. .lho, co-operative •tnicture• vith other Ulf 

organisations - llUCh aa UJK:l'l'R.lL which has been t:ranaterred to VieDD& - could be 

envi~. However, care abol&ld be takan that the composition and functions of the 

C~8ion and the Secretariat promote the evolution ot a •ev International 

Dnelopment Law. 

'fo coanteract the .utle tedmicp .. of integrating ir.telectualq the future 
elit .. of denlopinc coaatri•• (Cf. Javer, T., J'oreioa Polic;r, 1976, 1979, 
The US and 'Ule Thil'd World: .l Bui• tor AccQlmOClai..1.0D). 



"\.? Int'!reyvem111ental AP;reements: Methods for Indastrial Co-operation on 

the Macro L~ve 1. 

3.~. l 

The Contribution of Intereyvemmental Nzeements to the Bvohi'hon of 

International Industrial Development I.a·.,. 

Multilateral convention• are a major avenue for the revision of the present 

international le/till environment for industrial co-operation, but this procedure 

is ve1"7 Clm':>ersome and time conBU111i.ng. Consensus-making in multilateral conventions 

often results in generalities rather than concrete !'Illes for action. The potential 

of bilateral inter~vernmcntal a,,re~ts needs to be explored to promote industrial 

co-operation. It is in +.his light that the Joint Stu~ mndate by GA Resolution 

"\362 (S-VII) relating to a at~ of a "r.eneral set of guidelines fo~ bilateral 

induatr ~.:: l co-operat• on" has to be coni.idered. The P" ...ndate aaai,.ns to UIHDO the 

a~ of ho·o1 to elaborate methods ""1ich could guide and assist states, particularly 

developing countries, in negotiating intergovernmental agreements for industrial 

co-operation. 

The r,eneral advantage of intergovernmental agreements between t•.,o or more 

states over multilateral conventions i9 that the reduced n11111ber of participants allow 

commitments to be more concrete and precise in terms of specific industrialization 

goals and strategies. The gro•-rth of industri~ l co-operation of intergovernmental 

~ementa in number and in scope reflects the growing role of states ~governments 

and governmental organizations) in the reg..:lation of the lforld economic BJ'Bte111. 

Thia seema to apply, albeit in a different scope and format to both West/South as 

to F.aat/South relations. State participation takes the form of inter-atate treaties 

and agreement:i of different character: international agreements betwen aepcialzed 

governmental organ~zations within their ranr,e of conipetence; state membership in 

the international economic organizations; the constitution of intemational legal 

relations between states and enterprises, lfhich •.rere formerly not subjects of inter­

national law; the establishment and activities of independent public - or publicly 

controlled - entities in international economic relations; and through state­

issued promotion of and participation in operations by non-public entities and inter­

national organizations. !/ 

'1} See for ~he growing role of state intervention in international economic 
relation• Klein, E., in: Deutache ~eabeiichte zum X. Internationalen 
ICongreaa fUr Recht8Vergleichung, Budapest, 1978, section• I/vI/vII; 
Seiffert, W./Zimmennann, B., ibidem. 



InterPOve~ntal a..crreements may take hir,hly varied foI111S, reflecting the 

differ1n~ de~e of state intervention in concrete cases of co-operation at the 

proj1>ct level. One can speak of a 111'-tlti-level, pyramidal structure >1ith highly 

~bstract and Feneral arreements at the top and concrete 8,f:reements setting out 

sp~cific conditions for individual proJects at the base. !/ 

Arreements on thP. top level of intereovemmental relations frequently express 

P"!ne~l principles ~nd intentions of co-operation. They are basically a declaration 

of t"'" intrntion to provide a l"IOlitical envirorunent :.ffiich is favourable for co­

opl'ntion ar.d thP.y ·<ill often form the umbrella for more specific agreements. ~/ 

On the basis of 1r.ich general agreements on economic co-operation, agreemen·~s 

relatinf: to co-operation in specific sectors or areas (e.g. development of natural 

!"esources, technical assistance) are concluded. They establish principles and 

metho<ls of <:o-o~ratio11 and an orp,a."liZJJ.tional struct•tre (mixed coaaissions and sector­

oriPnted ·40rlcinr P.To11ps) to exercii;e - to differing degrees - some influence on the 

~~cter and form of specific project ne~tiations. 

Finall~, interroverrunental ~ements can be so specific as to be oriented at 

individual projects leadinp. to the conclasions of interr,overn111ental project aereement • 

Here, either an institution is established to serve as ~ frame.,ork for one specific 

larp:e-scale project ar the contract for a specific project is directly incorporated 

into an inter,.overnmental agreenient. The establishment of large industrial works 

-.mere p;overnmental participation is \<farrn&ted (e.g. Bokaro steel plant in India) or 

a combination of 1>ale of high technoloP,Y purchases with respective energy supply 

assurances (e.p:. FRG/Brazilian nuclear power deal) are cases illustrating such close 

r,overnment-to-government co-operation. 

The advantage of this approach to the creation of an international legal regime 

for industrial co-operaticn is that the rules can be bilaterally neffotiated. They 

"ill be more concrete, the process of evolution less cumbersome and innovative so­

lutions can be attempted. On the other hand, the bilateral negotiating process for 

intergovernmental agreements implies specific problems which have to be discuased 

in order to abide hy the Joint Study mandate to seek "a set of guidelines for bi­

lateral indu3trial co-operation". If t>10 countries of roughly equal bargaining power 

and experience co-operate, there is little to be gained from any inteniat~onal in­

volvement in their bar~ining process. Ho\feV'er, in the case of unequal b&;4 gaininr, 

Seiffert, w., Interffovemmental agreements as a mechani811 to promote Third 
World industrialization through economic co-operation, Hamburg, March 1979, 
rsport for the Joint Stud7; 

E.g. the agreement on economic co-operation between the PRO and ihe USSR in 1978. 
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po-1er and of ·me-rial or a~sent ei.-perience, interrovemment.il ~ements are 1: '17 to 

lelld to an &P,reement <rhich ,.,ill reflect the 1op-sided distribution oi bar~ini.~ abili­

tier;:. For emmple, on one side, ·AP may find a relatively po-.rerful IC ·..antin~ to 

orotect its foreiYn investment and established interests b~t ~ithout any substantial 

interest or need in any more far-reachinr involvement. Or the oo;her hand, -.re m&y 

find a relatively :.realc develooinr country subniittin~ to investment protection s~hemes 

in the not P"i&ranteed expectation of attractin~ investment opportunities and a con­

tribution to its inrlustrialization objectives. It is in this situation that inter­

national activities as formulated by the Joint Study mandate can be useful. ~ey 

should be directed a~ contributing to a hi~er 'ltl&lity and responsiveness of inter-

1FOvernmental agreements relating to developin.o; countries industrialization strate~ies, 

i.e.: 

interr:ovem111ental agreements should not only reflect investment 

exporting countries defensive interests; 

but should contain some element ~f Third World collective action 

in order to reduce the impact of unequal barp:ainine power of the 

state pa.rtners (multilateral dimension); 

and should contain concrete connitments from each for the other 

sid~'s respective interests in order to create a packar,e expres­

sinp; a mutually beneficial interdependence ( •.(Uid-pro-quo approach) 

and thus ~ beyond declarations of p,ood intentions. 

It is ·ri th this baciceround and these g09.ls in mind ·11.1.t >re "ill evaluate tre 

present practice of intergovernmental ar,reements relatinb to industrial co-opeI'!ltion 

(section ?.2), develop proposals for expanding, modifying and revisinp, present 

practices (2.3/2.4) and outiine possible supportive activitiefJ by international 

oreanizations. 

3.2.2 

Intergovernmental Agreements for Induatrial Co-operation: An Evaluation 

of Present Practice. 

a) Fast/West Intergovernmental Co-operation Aer&ementa. 

Inter~vemmental agreements on industrial co-operation have played a prominent 

role particularly in the context of FABt/West relations. The 107-term agreements 

on economic, industrial, technical and scientific co-operation ! are intended 

buicalq to create tbe precoadiUoaa for cancrri• co-operaUcm. 

lJ Cf. EX:E Doc•. TRADE/R.,51 of 18 October 1Q77 and Add. @of November, 1Q77. 

' 



The actual supervision and illpleMDtation of an &gre9llellt are entniatll!d. to & 

joint coma:iaaiOD which aervea aa & forua for aettling difference• and for identi:f'ying 

and ati.llilating a.reaa of potential practical co-operation. The follow-up activities 

are handled by sectoral or ad hoc working groups. The actual deciaion-Jdng is lef't 

vi.th ente11>riaea, the •jor reaaon being that veatern goveniment• COD1Jiatentl,y •intain 

to lack formal power to force their companies to azq concrete obli&atioaa throuBh this 

't7P9 of governmental co-operation. However, u.aeflll preparato17 work for the deciaion­

mki.ng is undertalten. 

Eut/veat co-operation agreements lif't normal activities between weatern and 

-..tern ente11>riaea to the level of governMnt&l concern. Thia ie iai.nl,y a reflection 

of the organization of economic activities in centrall,y planned econoai.u. Inter­

gove:rn11ental agreemen-ia of this aort are an atte11pt to stabilise the e:rlern&l influence 

on the domestic long-tera econoaic planning; alao, theT are conaciows atte11pte to 

obtain long-ter11 &8SIU'IU1Ce• against dial'llptin and diacriminati've actioae. 'l'bq help 

to create direc~ relations bet-en ea.S'tern and -stern ente11>riaea, hilt utilise at 

the same ti• the hierarchical fora deail'ed by ee-~ern countries. Critics of this 

fora of intergovenimental interaction claia that the efficies;;; of the activities 

andert&lmn under the &greeMDte i8 reduced u the meetinp are aaid to be ;,~ry tiM­

cOl18Ulling and not &lwap adeqqatel,y prepa.red. and followed. up. !/ In naluating the 

applicabilit7 of the Eut/veat experience to developing COWltriea, it cannot be 

proved that the qqalit7 or quantit7 of ecOllOllic relations has improved not&bl,y 

becauae of theae aueementa. Ho-ver, apart fJ':lll the problem of efficienq, a 

certain atabilisil\g and at:iallating effect for economic relations cannot be rejected. 

'l'heae foJ:WB and their li.aited effect on the actual decisions of western ente11>riaea 

are a reflection of the institutional organisation of eariem and weetar.:. countriea. 

Por de"nloping C0W1triea with a high degree of governMDt&l control over 1;ha natiaaal 

BCODOIVe the fora u adTOC&ted b7 -..tern countrie• ia prob&bl,y auitable. It allowa 

enterpriae-to-enterpriae co-operation to reain within the network of the national 

economic planning .,.tea. A.lao, de"nloping countriea could att911pt to obtain through 

intngovemaant&l agreeMllte at least the couceaaiana obtained by socialist C01U1triea. 

Howner, it ••- that !.ntergovernMllt&l &greeMD.ta with western coantriee aholtld be 

more 11J19Cific, e.g. related to individual project•, and aia at & higher e:dent of 

g1.1991'11M1lt invol1'9118Dt than ia the practice in Eut/vest relationa. 

Lotanld., s., Inatitutiaa&l Deftlop•d and the Joint C~ion in Eut/veat 
Cowrci&l Relation.a, A OC)llpG4ia of Papera aubaitted to the Joint Ecoaoa:ic 
Comlittee, US Con.peas, 25 .tup.at 1977, 35. GovarnMDt Printing Office, 
Vuhiagton, DC., Stock •o. 052 - 070 - 04186 - 2, at P• 1039. 
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b) :Ast/South Interrovernmental Co-operation Aeryements. 

Socialist countries use the instrtunent of inte~~overnmental aJ?:reements more 

extensively in their interaction . .,ith dPvelopinr, comtries. In 19'>2, the CMF.A countries 

had interr:overnmental a.greements on economic, scientific and technological co-operation 

nth 34 developing countries; t~ they have such ~ements llith 7.q developinr 

co•mtries. !/ For devel~pin~ co~tries, this system of intergovernmental aereements 

can take o~ added importance: it can help introduce some planninr elements and more 

stability into the international interaction of their often vulnerable economies. 

Key co-operation projects are e:itablished bet·.reen DCs' state sector ;:nn socialist 

states ~ith long-te:rm plans of each pa...."1;ner co-ordinated as far as possible. ~/ 

Interff()vernmental aereements can be of a rreneral nature or relate to individual 

larp:e projects in spe-::ific indu6't·rial sectors. '!'hey are concluded on the state level, 

h•1t also throupj\ atiministrative aereements on !he ministerial level. The characteristic 

featurP. of iruch a,o:reements is that the socialist countries assume dire;::t o~li~tions 

related to credits deliveries of e'l'-lipment and perfoI'llBZ!ce of plants. The reeulation 

of such projects is not subject to national repulatio~, but primarily to the tenns of 

the international treaty in 'l'-lestion. }/ 

A very important issue concenlinr, the eff~ctiveness of interF.overnmental 

aereements concerns the relation bet•ireen the agreement and the contract on the enter­

prise/project level. In the East/South context, the content of project contracts is 

lar~ely determined by the inter~overnmental ar,reement. This a,;reement usually 

establishes the principles of price calculations; the delivery date stipulated in 

the contracts 11&y not exceed the period of cref!it usa as defined in the a~ement. 

Con~ractual terms cement the tenns of the agreement. The party's non-fulfilment of 

a civil la• . ., oblip,ation in a contract usually means the non-fulfilment of the state's 

oblip,ation under the international law throur.h the transmission of the agreement. 

This feature reflects a charactoristic difference het>reen interp,oven'!mental agreements 

employed in East/West and West/South interaction. 

Zevin, L., Economic Co-operation of Socialist and De' 'oping Countries: 
Ne" Trends, Mosco", 1971'i, p. 44; see also tmCTAD, Industrial Co-operatic~ 
and Collaboration Arrangements in the Context of Industrial Restructurinp,, 
TD/185/Supp. 3 of May 1976; cf. also a paper by the CMF.A Secretariat, 
Principles, Or,v,anizational Aspects and Some Re3Ults of Co-operation amone 
CMF'A Member Countries in the Field of Specialization and Partnership in 
the Industrial Production; Their Economic and Technical Co-operation with 
Developing Countries, Moscow, March 1979, prepared for the Joint Study; 

For Eaat/South co-operation in plannin~ cf. ~TAD Doc. TD/243/Supp. 4 
of May 1<179; 

Bop,uelavslci, M.M., Legal Questions of the lJSSR's F.conomic and Technical 
.4.aeistance to the Countries of A•i•., Africa and Latin-America, Sovietelcy 
Yezhegodnik Mezhdunarodnor.o Prava, Moscow, 19r,2, p. 118ff. 

' 
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('If a1lrlition31 interest is that "1st/So·lth interrovemmental co-operation 

a?r')eMents "lre ui>ed to set forth "P"eneral terms of technical assistance", i.!!. riehts 

anti '1:1ties of narties in respect to vario1111 elements of technical 'lssistance 

pa:yr.i•mts, r.tJ.t·1'll settlement matters), contained in the a..7l'eement ar<? applicable to 

indi•!id·1al contracts reP.ardless "f specific incorporation. This practice of ne~o­

tiatinP' bet·~en states u.'liform terms for applicability to or incorporation into 

Rpecific project ccntracts is also a method employed in intra-CKFA economic re­

lations. !/ '!'hi::; method reducP.s the scope for ne1'0tiatinr, variables and thus saves 

nePotiation costs. It allo·iS the co-operating states to find a balanced system of 

specific lep:al rules applicable to the respective industrial interaction and thus 

to red·1ce the ~ries and unbalances of individual barpaining situations. 

'!'he methods employed in Fast/~outh relations merit attention as they are steps 

to·Ards a sufficiently concrete St.!t of rules for international industrial co­

operation, albeit on a hilateral basis. '!'he areas covered could be :ridened to 

incbde rules applicable to financine:, transportation, import and export transactions, 

t·.tm!~ey plant contracts, dispute settlement and joint venture formation and operations. 

c) :·lest lso'..lth Intergovernmental Co-operation Ag-reements. 

Interp:ovemmental ~ements bet·.,een market economies and developinp: countries 

re la tin."' to industrial investmentR primarily concern the protection of foreip,n in·.-~<'t­

ment. ~·1ch a?,reements have been concluded in lar17e numbers particularly by the 

Federal Rep•.ih~ic of Germany. ~/ 

Investment protection ~ementR have been entered into by developinP. countries 

primarily in the hope of attractinp; investment. Ho:,ever, the kind of investment 

expected has often not been forthcominr,; also, there · . ..as no home state involvement 

in ensarinP' that the developmental performance of foreiP.ll investment corresponded to 

thP. potenti"ll. It is accord inp;ly here that some meas11re of co-responsibility by the 

hoMe state of the investor in contributin~ to·..ards developmental performance of its 

investors seemR :·rarranted to parallel the co-responsibility the host state assumes 

throu,,.h the commitments reP"ardin~ investment security. 

l./ ~.G. r..eneral ConditionR for the Delivery of Goods; General Conditions for 
AsRembly and Renderill('.' other Technical Services Connecterl •.rith Deliveries 
of Machine11 and F.~.tipment; General Conditions and Procedure for the ?tfutual 
Allocation of Maritime Tonnage and Foreign Trade Car~oes; General Conditions 
for thP Constitution and Activities of Internatio~al P.conomic Orr:aniz~tions; 
S<le for the f111l text of such r.eneral Conditions J:htler, ~:., (ed.) A Source 
Rnok on Socia.1i11t IntPrnational Orp.anizatione, 19?R; am'. for an analysi11 
'.·Tith further refer~ncee Seiffert, W., Die Rechtsent<.dckl1mg im RGH, Deutschland­
archiv l~ (1070) 149ff; 

Cf. IanpPr, Ii., Rechtsschutz f'Ur Kapitalanla.p;en in F.nt•.fickl1mr,sland.ern, 1971 • 
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n"r;P~ h"\i.~ a 11;0 '"'eP'l SC'l!le inter••ove!"llMP!ltal ~ernP.ntS ..... l:ich provide a fr3.r.1e· .... oric 

for imhstrial co-o~eration at t:hc "!1tPryrii;P 1evPl, e.,.-. thro·11>:h faci1itatinc- the 
I I 

•'!"1.'\hlis'u:ient of JO.int venhlrP.s. - In sorne casPs, m.ar;c,.t economies havl' entered into 

int"'Tf'O'-"'I"!lr.tl'ntal a~~n<"nts clir-'ctl:y co'!CP.rnin,c: and reP-tlatin,,. project contracts, 

!"I-rt ic•t l'lrly in cases ·.,here thP. dcve lopin:"" country promiser! to nrovide a secure s11pr>lY 

of vi t'l l nat.•1n l rPS0•1rces. S·1ch <lf:reP.rnents have hP.en concl·1ded in the form of an 

P.xch'ln,..,, of co!!l!:li tmPnts conCP.J'!'.inP- !5•lp1.J ly of natural res01.1rces vers-1s 'l transfer of 

?"Pl!l.ter. technolory. :/ t;lla..-:!ct-::ristic of such a form of •musually intensive rovP.rn­

rnent involvP.ner.t of market P.Conomies may he thP. Brazili~/FRG a.screement on co­

operation in the field of n:iclear P.!lergy of 1075. This ap-reement corcems •1mai11m 

P.X!lloration, urani11111 exploitat:.on, uranium enrichment, delivery and installation of 

n•1clP.ar po·rer plants and relater'! matters. The operations are undertalcen by private 

companies of tr.e FRl1 and Brazilian state enterprises, partly in joint-venture forms. 

The basic terms of project co-operation are defined in "specific P;Uidelines" "fhich, 

on one hand, 'Sllide the specific enterprise contracts, and, on the other, are in­

COJ"!lorated into the inter~overnmental aereements throu~ "instruments", i.e. joint 

declarations by the respective ministers. As a result of a complex contractual 

system, the FRG is able to sell nucleat' po·rer equipment and receives a secured 

supply of uranium, while Brazil obtains hi~h-level nuclear technolo,e;y. }/ 

Finally, the sections on industrial co-operation in the t:X;/ACP-states Lorn~ 

convention of 1974 (Art. 26-39) and in the !'l:/Algerian co-operation agreement of 

1Q7~ (Art. 4-7) are of particular importance as, in the case of the !~m~ convention, 

collective bargaining between ~ups of ICs and DCs has been the basis for the 

!llllltilateral interP,overnmental convention. 1/ The Lorn~ convention is concerned ~th 
infrastructure, development linked with industrialization; specific action re­

-~rdinP. access to technolo~; industrial training schemes; schemes to help small 

and medium-sized firms and the establishment of a system for investment promotion 

E.t'. FRG/Brazilian agreement on co-operation in production and marketing 
of soya beans, :!bndesgesetzblatt II, 1975, p. 367; see UNCTA...1, Restructuring 
of World Industry, E/77.II.D.7 at p. 28; 

E.g. 1965 Algerian/French agreements concerning supply of petrolem in exchange 
for promotion of petrochemical industries in Algeria; e.g. the F'R'}/venezuelan 
&P,Teement on scientific and technical co-operation of 1978, where expectations 
conceIT1ing transfer of technology in petrolem development are combined with 
expectations concerning a. secured supply with petroleum; 

Uranium apparently constitutes an area particularly suited for intergovernmental 
co-operation: an FRG/Indonesia agreement also provides for ~ovemment-to­
government co-operation, the actual performance delep,ated to a West German 
private enterprise; for the text of the KWU/N!JCLEBRAS joint venture agree-
ment which is covered by inter-governmental instruments, see Journal do 
Brasil, 26 August 1979, p. 30. 

For the text ••• TJJf Gl Doe. J./JJ;.176/7 ot 17 Sept•ber 1975; t'or the D:/J.J.cerian 
qre-t IX: Doe. CF:Z/DZ/P ot 26 J.pril 1976. 

I' 
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nainl,y through provisiorus of information and contacts (An. 36). The EX:/Algeria 

agreement emphasizes the proce&11ing of Algerian raw materills, mainl,y through pro­

vision of favourable fi.J:!!!.ncing (Art. 4 and 6). 

The main difference between the East/South :md the West/South approach is that -

with the exception of projects of great relevance for !Ca' supplies of n~t·ira.l 

resources - market economies have not been read,y to assume direct obligati011B for 

the performnce of project co-operation and have l:iJaitr~ the-elves mainl,y •o pro­

viding of information and investment promotion in addition to favourable financing 

conditions. On the other band, market econOllli.es govemaents are activel,y involved on 

behalf of their enterprises for investment protection, in the case of financing 

(e:zport credit i.nsurance) and through govemment agencies pl't'Viding in!"oma.tion, 

particular:J.,y information to facilitate COllJ)IUl1' strategies. !/ The probl- is how to 

find methods and -cban~ which would allow art:et econoiv govenments to accept 

the principle of co-responaibilit7 to a greater extent than ia generall,y done, while 

preserving the autonoiv of enterprises characteristic of their economic 87B"tem. 

d) South/South Intergpvemmental Co-operation A£ee.:'1!!: 

Where industrial co-operation agreements serve aa ar: instrument for pl.aimed 

regional industrialization, intergove:l"lllleDtal agreements are a prerequisite tor 

effective industrial project co-operation. The various attempts in this field and 

the corresponding inatitntional arrangements 11111'7 be broad:l,y categorized aa thoae 

emplo;ring complementar;r agreements, auccesaive allocation 8J'Bt ._, si11t1l:tane01W 

allocation B711te111 and sectoral prograiming. Y Co-operation at ~~ ;iroject level, 

particularl,y between atate enterprises, baa often been promoted through the ua-
brella of an intergove:mmental agreement. "JI Here, the developaent ot modela of 

co-operation related to specific projects of bilateral or regional co-operation 

could be useful in providing negotiating countries with Bldficient intonation 

concerning othera' experiences and available in.atl'Ullellt•. To a ccn.iderable degree, 

one can here rel,y on atud.i.ea and e:z:periences resulting from latin J.Mrican co­

opera'tion and integration, Y and on some experiences related to regi!Alal co-operation 

and integration in the CllE& and the EEC. 

See UIIDO Doc. ICIS.68 of 28 April 1978, at p. ll.4ft; 

u.:TAD Doc. "fD/185/Su.pp. 3 of ...,. 1976 at p. 12tt; 
For a campreheuin collection ot legal iDatnaMDta relating to South/South 
co-operation Bee UE'm> Docs. 'tD/B/009 ot 7/1976/1977; 
Particul&rq those b7 the Inatituto Par& la Integraeion de .A.Mrica latiDa 
(Il'l'.AL), published part:J.,y in the Reri8ta de la Inte&raeion._ 
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3.2. 3 

!mp.roved Forms of Intergoverru::ental ~ements for International Industrial 

Co-operation. 

The analysis indicates that considerable eX;>8llSion and improvement of the present 

practice of intergovernmental co-operation agreements are possible. Such an improve­

ment aims at emphasizing and expanding element'! which have proved useful, but also 

at adding new elements. New mechanisms thus elaborated form part of the "toolkit" 

proposed by the Joint St~: They are instruments which should prove appropriate 

under vru-i~us situ.:.tions and for co-o~eration among the various economic systems; 

however, only few instrument . would be suitable for every situation. The methods 

proposed attempt to give ru:1 credit to the priLciple of government co-responsibility 

and to the need for a greater stability of the l~,gal envi:onment. They also reflect 

the growing - albeit qualitatively different - role of states in international in­

dustr .:.al co-operation. 

a) Intergove::nmental Fr'3111ework ~ements for Industrial Co-operation. 

Framework agreements concern the general structure of co-operation. They should 

have a positive effect on the undertaking and developmental performance of individual 

co-operation projects. For countries with a predominantly state-controlled P.conomy, 

the development of joint planning methods for long-term programming of industrial 

co-operation through intergovernmental agreements seems warranted. '!:./ Here, the issues 

are co-ordinating the two economies' industrial interaction on a long-term basis and 

effectively inserting individual projects into the co-operation programme. Inter­

governmental agreements should provide procedures and joint institutions for co­

operation programming, for project preparation and evaluation as well as for imple­

menting projects and mo~itoring their performance. Extended studies on these issues, 

model agreements for co-operati)n programming and respective 6-uidelines would have 

to be elaborated. 

Even when a co-operating country is not a centrally planned economy, framework 

agreements nevertheless can providecOJllliderable support for co-operation projects 

and their developmental perforamnce. On one hand, as in East/West relations, they 

can provide a favourable setting with some, even if limited, opportunity to identify 

areas of project co-operation and of establishing contacts for that purpose. Also, 

joint institutions can be set up for matching enterprises with projects in developing 

countries. It is here that the provisions of the Lome Conve~tion merit attention 

y Cf. UNCTAD Doc. TD/243/Supp. 4 of ~ 1979. 
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a!".i f:irther ievelopcent. Bilate:::-a.l intergoverru:iental agreements could provide for 

jo:i!:t ly C.es::.gned canuals of the conditions for co-operation in the respective - ' 
co:.mtries. Y 

Eoirever, information alone does not seem to be sufficient to accommodate deve­

loping countries' interests in home countr,y co-responsibility for the developmental 

perfonnance of its enterprises. It is suggested that a joint process of selection 

of the co-operating enterprises might be a first step towards greater co-responsibility. 

Developii·g ccwitribs have little information about the ability of many IC enterprises; 

!Cs, on the other hand, possess sophisticated systems of government contracting and 

procurement and have a c0nsiderable knowledge of performance capabilities. Information­

sharing in this respect could greatly aid developing countri 0 s. It would also be 

consistent with the internal economic system of market economies. Other measures to 

increase home state co-responsibility in specific co-operation projects will be dis­
cussed belo'i'. 

Of particular importance in framwork agreements aeems to be the negotiation of 

uniform terms for the individual areas of industrial co-operation. The joint elabo­

ration of uniform terms for individual areas of industrial co-oper; .tion through 

intergovernmental negotiations has proved a highly useful method in the Fast/South 

and the intra-CMEA relations. In intra-CMEA relations, uniform conc:litions for de­

liveries of goods (1968); for assembly and rendering other technical services con­

nected with deliveries of machines and equipment (1973); for technical servicing 

of machines (1973); for mutual allocation of maritime tonnage for the constitution 

of international economic organizations; for individual contract types as licensing 

contracts; scientific co-operation contrac•a and for transportation contracts; for 

a joint system of dispute settlement and for inter-state planning co-ordination 

have been important steps to create a international bod¥ of industrial co-operation 

law. ~/ Under Art. 54 III, the EC has been ver,y active in promoting the harmonization 

')f rules, particularly in the areas of corporations law. The existence of mutually 

acceptable rules for industrial co-operation reduces the number of bargaining variables 

and hencP. bargaining costs; it provides for more certainty about the substantive 

content of the law applicable to industrial co-operation; it assists developing 

countries in generating specific legal rules appropriate for complex industria' 

co-operation ~or which no legal rules of adecr..1ate complexity generally are ave.ilable, '2./ 

Such manuals would enable co-operating enterprises to receive the necessar,y 
information for undertaking co-operative ventures from a mutually established 
source, e.g. the Hungarian/FRG joint Handbuch der Kooperation zwischen Unter­
nehmen in der BRD und in der Vollcsrepublik Ungarn, I<Oln/fudapest, 1975; 

Seiffert, ·v1., Deutschlandarchiv 12 (1979) 149; 

Strohbach, H., Report for the Joint Stu.d,y, p, 19. 
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Finally, anl perhaps t!:is may be the most il!lportant contritr..itio=i, the bilateral 

and criltilate·.-al creation of :miforo teros for the respective areas cf industrial co­

operation would hel~ establish a concrete and specific set of rules, another step in 

the evolution toorards :;l universally acceptable International Industrial Development 

Iaor. 

The negotiation of such sets of u.~iform terms between states would be ma.de easier 

with appropriate international assistance. We can rely here on the successful example 

of the UN Economic Commission for Europe which has elaborated a large number of 

general terms through a joint East/West negotiation process. !/ The successful work 

of the ECE could certainly be valuable, but uniform terms for North/South and South/ 

South co-operation should take into account the specific problems of develop:i..'lg 

countries in ind•.lBtrial co-operation, particularly their greater vuluerability to 

non-perfor-aiance and hence greater need for performance guarantees. ~/ 

~uif~rm terms could be drawn up on t~y contracts, 1/cons..iltants contracts, 

employment of foreign experts, technical assistance, transportation, buy-back and 

compensation provisions, penalty and performancE" guarantee provisions, dispute settle­

ment procedure and competent institutions, mutual recognition and enforcement of 

judgements and awards, the sale of machinery, repa;irand maintenance obligations. Y 
Also, uniform conditions for the constitution and the activities of corporations and 

of joint ventures could be elaborated. 

The best method seems to be the elaboration of model contracts or clauses and 

of contract guidelines and manuals through specialized expert groups within the 

UN system. Care should here be taken that the specific problellll:I of developing countries 

are considered and that such contract guidelines do not just rely on present practice, 

but attempt - continuously - to develop the quality of co-operation contracts. 

Govenunents negotiating bilaterally could incorporate such uniform terms and guide­

}ines into their respective intergovern.'"".ntal co-operation agreements. Here, they 

could be appliad directly to project contracts or they could serve the parties 

negotiating for a project contract as a guideline or as terms which could be incorpo­

rated. 

E.g. Ou.ide on Drawing up International Contracts on Industrial Co-operation, 
op.cit. at p. 27 for references to the variO\UI general conditions; 

Cf. Algeria's memorandum for1hel975 OPEC Conference, Annex XVI, op.cit.; 

See §§ 88-97 of the GDR' s Code on International Economic Contracts; 

See for other areaa where uniform terms could be of utility the discussion 
of intra-CMF..A. uniform terms supra. 
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: ) l.ntergo•-err.:ier.tal ProJect wements for Industrial C'J-Operation. 

'I"!:e other area where intergovenunental ~ements could be improved is more 

related to co-operation proj-ects on the enterprise level than to a general framevo=ic 

co-operation. It is o~en difficult to distin8uish between the tvo types of agreements; 

!'.o"ilE!ver, a greater orientation to the prot-lems of specific, particularl;r large-scale 

indastrial projects, can be observed in ~ agreements, particularl;r those concluded 

by eastern states. '!_/ Such agreements vould concern an individual, large-scale 

project or a certain type of project alread3 set forth in the agreement. The prcblem 

seems to be how to increase the scope of maricet economies governments• .::o-responsi­

bilit7 to a degree which is consistent vith their ec.;momic 878tem. To evaluate the 

possible scope for such increased home state co-responsibility, it is necessar,y to 

anal;rse tvo issues: (1) the ma.rlcet economies governments• potential to influence their 

enterprises and (2) the incentives and exchanges which could be offered by developing 

countries to motivate !Cs to increase their co-responsibilit7 in a substantial W'\Y• 

(i) Mar!cet economies can - and this is reflec.ted in their considerable involvement 

in projects vital fo:r- suppl.,- vith energy and natural resources (supra) - mobilize 

and guide th~ir enterprises action to a substantial extent. The7 can emplo7 tax 

incentives, informal and formal co-ordination with and pc~ion of the private 

sector, direct regulations prohibiting certain operations, :~rovisions of preferential 

financing from governme!lt financial institutions, guarante'.!S related to investment 

securit7 (investment protection, investment insurance) P.ad export credit insurance. 

In addition, the state enterprises of an O}-?l'&th""C 1 finanr.ing or supportive character 

can assume direct operative obligations or participate throu8h loans or equit7 finance 

in co-operation projects. In the area of armaments exports of some !Cs, governments 

co-operate closel.,- vith exporting industr,r and are rea4 to assume direct respon­

sibilities for technical qualit7 vis-8-vis the importing countr,r. Also trade policies 

can have a direct impact on a co-operation project's economic viabilit7. ~ 

(ii) I'here seems also to be a potential for incentives to attract IC governments to 

assume a higher degree of co-rewponsibilit7. !Cs, for instance, could be interested 

in DC assurances for stabilit7 of contractual and investment terms, in assurances 

concerning the suppl.,- with natural resources and en:rp, in preferential trading 

conditions vith the respective developing country. Y !Cs could exchange the assurance 

of access into IC markets for developing countries' llMUlufactured products, prefe­

rential conditions in respect to financing and taiation, incentives for IC enter­

prises to transfer processing capacities to developing countries, adoption of appro­

priate adjus1aent assistance measures to encOUI'aB8 and facilitate the redeployment 

:ait also the alread,y discussed Brazili&n/FRG nuclear energy co-operation project; 

See for an an&lTsis of IC policy instruments UNIDO, Doc. ICIS.68 of 
28 April 1978, at p. 112ff; 

E.g. preferential or at lsut non-discrimin&to17 access to developing countries' 
markets for industri&lizad countries• products and investment. 



Page 44 

of fil'98, IC incentiYe• in favour of linkage• or roreip inYe•t.ent in developing 

countriH to the developing C0W1t17 econOll;)". IC• collld al•o &allllM •OIM liabilitiH 

for the perfol'lllUlce of their enterpri•e• in deYeloping countrie•. 

'l'be intere•t8 or both part.Den collld be combined in paclcap agreeMnta exprea•ing 

a quid-Pro-qw> excbanse, In addition, a J'&D&9 of ca-on interest• cOllld be t&lcell up 

b7 intergovernmental &greemeAt.: a joint -.,..t- of conflict re•olution and joint 

measure• to control abusive behaviour b)' '!W:• {re•trictiYe practices, tl'Ul8ter price 

abuses, diacretionar;r ahif'ting of work plncea). !/ 

IntergoYem11e11tal agre-t• which relate to •pecific projects could contain 

provi•iona relating to: 

a partial aasuaption of the riak of non-perfo:r111U1ce of enterpriaea 

b7 their respective home cowitriH1 provided the project• in que•tion 

have been jointl,y .elected, a joint feuibilit7 •tw!T baa been under­

tabn and the project fall• within the •cope of the respective agree­

Mnt; y 
provi•ion for financing and market acceu conditiona to enable the 

proper functioning of blq-b&ck ~1t•; 

host •tate guaranteH relating to •tabilit7 of the te:n111 of industrial 

co-operatioo; 

host •tate guarantee• relating to suppl,y with energy and natural 

resources for the home atate; 

intergovernmental co-operation to control enterpri•••· 

'l'be design of proper llOdel agreement• and negotiating manual& could a .. i•t 

developing cowitrie• to obtain •ome of th••• element• in their negotiationa with ICa. 

It depend8, ultiatel,y, on the effort developing countriea und•rtaa them8elve• 

and their respective intereat•. J. pol1C7 of co-ordinated action aMODg developing 

countriH and the exploitation of their potential for barpiniDg poW9r - e.g. the 

control of natural re•ource• and of export market• vital to IC• - •i«bt allow thea 

to obtain •OM of the conce .. iona aentionecl. In particular, developing countries 

It •hould be noted that in •OM IC• influenti-1 political groupe npport thb 
t7P8 of action throqh intergovermMDtal agJ'HMDt•, ••• chapter 2.1.2/p. 21 
of the •0rienti•J'UllCSrahllen 1985" of the PRO'• Social Deaooratic Part7 calling 
for intergonrnMDtal control of the doainant influence of TIC•; 

It i• intera•tin« to note that the P'RG'• govenment, which ia notabl,y re­
luctant to accept an increaaed involveMDt in W••t 0.l'lllU1 enterpriH 
operations, haa aalSUMd d• facto considerable liabilit7 in the cue of it. 
government-owned enterpriae •DIACP'. It haa aubaidised an otherlfiae bankrupt 
enterpriae to allow it to .. et it. obliptiona in non-perfol'lllUlce of prod11it­
en...-.in contract• in Alpria. J. joint, bilateral aelection, feaaibilit7 
anal,y•i• and negotiation procea• aight haye reduced the acope of thi1 usu.ad 
liabilit7 to a cona1derable ertent. 

- j 
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•ight collectiveq e•tabli•h p~licie• of preferential suppq and trading conditions 

tor such IC• which are 80re villiD« to accomlllOCl&te developing countries' interests 

(•the lu-.inded~ountrie.- ). 

3.2.4 

Orpniational .;tructure ot Inte!JW!!nmenhl Co-oeeratian. 

The organiational •tnicture ot improved intergovernmental industrial co-operation 

qreeMnt• can to eome degree bll.ild an pre•ent practice. '!'be 8)'8t• ot mind c~ 

•iHiona, sectoral working groups and upert groups tor the proposed elaboration of 

uniform term ot co-operatian faai.liar t'!'Oll Eut/we•t co-operation lfOllld be an 

appropriate structure to organize the impl8118Dtation of f'raMwarlt acree-nt•. Thi• 

applie• alao to the inatitutioas •et up b)' the Lomf acree-nt. !/ &o.ner, care ahou.ld 

be taken not to eatablish organiza.tioaal structure• where the effect produced doe• not 

correspond to the inve•t.ent of qualified peraonnel vorlt time which is particul&rq 

scarce in developing cOllJltriea. 

Por specific intergovenmctal project ~e8111lts, govemmenta ah011ld •trive to 

aet up joint enterprise• to identif7 feasible project• tor induatrl-al enterprise 

co-ope:n..tion, to conduct joi'ltq teaeibilit7 studies, to seek private and Jll.lblic 

sector financing and adclitior.al partnerahip and ewntualq illple8111lt co-operati\lll 

projects. Thia avenue ot establishing intergovenmental joint ventures vith or without 

participation !rom the priftte •e~tor promise• to be amost effective wa,r to put the 

principle ot co-reaponaibilit7 into practice. It ~produce a conaiderabq greater 

coat etticieney than man;,' l'llllp-8U8 ~ta ot development aid, aa the know-how 

and the reaponaibilit7 of the IC can contribute to greater etfectiveneaa of finance 

used b)' joint enterpri..ea. Jlind c~iHiona and working groupe would act u super­

vi•ol'J' council• for the respective enterprise•. 

Thia idea i• b)' no me&n8 revolutiClll&l'J' in West/SOllth relatian• and certainq 

not in F.at/South and SOllth/SOllth relations. ~/ llarltet economies often have acted 

through state enterpriae• in developing countries adequate13 supported b)' the 

government. State- or para.-atate enterprise• ot •jor ICa have, tor e:1U1ple, been 

V9!'J' active in concluding joint venture agreement• with the developing countl'J''• 

state sector in natural resource• development. 11 other state ~nterpriae• or agencies 

y 
JI 

E.g. C~ittee OD Indwitrial Co-operation, Art. 35; Centre tor Industrial 
DevelopP.ent tor Infol'll&tion-11baring; studies of the potential for industrial 
co-operation; for •tcb--king tunctiona, Art. 36; 

See UJ', Petroleu11 Co-operation uioac Developing Countries, E. 77.II.1.3. 

E.g. the Jl'rench BROii or Prench petroleu11 state enterpriae; e.g. the D~in .. x 
or the FRG. 
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or iDdlla'trialincl CGQlltrie• ban been actin .. partnere or .. rinaDciag ac-.te ror 

indutrial project. in clnelopiag CCIWltri .. , at timee raYOIU'i.Dg llicld.l ..... isecl i.Ddut17 

partnerehipe and leut clneloped COUDtriee. !/What ie here proposed. ie an exteaeion 

or euch interg"O'ftr:nmmtal joint enterpriee policiee throlJcb co-operation ca the me~ 

leftl throlJcb f'rwworlt a.p"H•ID't• and Oil the mc~lnel throqb project a.p"H IDU 

and project j6int T91ltw'es 

IDternatiaaal ActiGD for s.port to and Prcmr.tiGD of l!prr!4 IDte9l!!!!P!1ltal 

Co-operatiGD '£! I 1ta. 

'lo a certain ext.at, the p1"0p09&l.a r.,r i.ltproved. •thocb or bilateral intergvftnl­

mntal indutrial co-operatian are reco- daticma for atatee. :For two rwasa actiOD 

ca the internatiaaal leftl, particlll.arq 117 the appropriate internatiaaal orpn.isatiau, 

aeem Deceu&1'7 to promote illproncl - form and to prepare the gl"OQDdworit for inter­

state aegotiatiau& Y 

{i) &ctica Oil the illtematioaal lnel add8 the aeceAa17 mltilateral climnaiOll to 

bilateral agrer•1nta. Bilateral a.p"e1 1nta are often, tltroagh 111MtqU&l bargaiDi.Dg 

J)OV9r, tilted ta.rda industrialised. COUDtriea. Aceorcliltgq, there ahov.ld be a 

comperraato17 mltilateral dimnai,m, tdtere developing C011Dtriea• collectin appra.ch 

woulcl equalise bargaining power. 

{ii) ~ of the iaauea and propoeala are too complex (e.g. the propoeal to e~ the 

practice or general urd 111liforta terma for i.Ddutrial co-operatica) to be negotiated. 

onq OD a bilateral buie. Here, either partie• C011lcl not ue the full reeoarce• 

neceaa&17 or the i.Dcluatrialised. COWltriea better •Cf.lipped. with i.D.fonaticD coulcl 

force terma upon a clnelopiDg CC1W11.17 with an interior inform.Um bue. Aceorclingq, 

111ltilateral aolutiona - u llOdel agrewnta, llOclel teftllll, necotiatiag mnaala, re­

com-nd•tiona for mltilateral frwworit coaventiona cculcl aene u glliclelillea for 

negotiatiag gonnment• and COl1lcl - with or withcut revt.iona - be incorporated. or 

referred to ill bilateral agrewnta. Aceordiagq, it ie propoeecl to Ht into motion a 

proceu of elaboratiDg: 

!! E.g. the "Deut•che Entvicltl111111:a11;esellachaft, D!G" u a goyerrment partner for 
inYe•taent in d~loping coun~riea or the ICreclitanatalt t'iir Viederaut'bau, JCPV, 
u a financing partner in -Jor rorei~ inYeataent Yenturea or induatrial enteT'­
·.iriaea of the Federal Republic of Genmany. 

ror the reepectin work 'b7 OIIDO an4 tm:'l'AD ill the fielcl of illter~tal 
agre--t• ... OIIDO Doc. m/B/C. 3/68 of 10 &pril 1976; OIK:'fAD Doc. 'fD/B/C.2 
of l Jau 1977; er. also JCS Doc. '1'IWS L351 of Oo1ober 1977. 
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model ~ r n•ta and nqotiating gu.idelinee and mnuala tor 

intergovernmental f'r&Mwrlc and project ~ta; 

unitora te~ for the ~tive ar-. of induetri.al co­

operation, rel.7iDg on writ a~ done ('b7 IJJIIDO; D:E; 

CJIEl; IC; Rltle• of DC regianal integr&tiOll. bodiee, e.g. 

Andean Pad). 
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Sa.ch iDat~ta •bo\Ud be elaborated 117 ezpert groupe UDder the guidance of 

the propoad Ulf Comi.Aion for :Indutrial DevelopMDt Lav (UICIIEL). !bq could be 

iuued ultiateq u a reecl d•tion 'b7 the eo-iuiaa and the au.thoritatin bodie• 

ot tbe Ulf s,n- and 89911, it d..-d ueetul in li,pt of tbe costs iDTOlved., be -

bodied iD a .U.tilateral C01m1Dtiaa. '!be reault ahollld be tbat, iD line with the 

tool-lcit appro&ch, developing ~trie• could rel,7 aa a aet of appropriate model 

1 ata, NDUllJe ud pidclizaee to facilitate their nqotiatica and to pnmote 

tbe ewolutiaa of new and more appropriate Mclaui-. '!be propoeed prognw to 

e~ ~ ... iatuce readered 'b7 i.Dternatioaal orpaisatiaaa (intn) and 

the d:Ucauion of crucial iuaee of induririal co-operation (perfor-.nce, lllLrlceting, 

control, atabilitJ', Sollth/Sollth co-operatior;) will add in nbe1aDce to the potmati.&1 

ot illprond to~ of intergove:nmmtal a,p-e mt• for indutrial co-operation. 

Ultimateq, the -jor priDcipl• of intematioaal i.ndu8trial co-open.tioa and 

a ccntiDoum mchine17 for impl .... taUClll and reviaicn could be .. t forth in a Code 

ot C~ C111 IDtamatioaal Indutri&l Co-operatiC111. Such a Co4e of Conduct lfOllld 

ae:ne u the mltilateral di8enaiC111 of a lepl QSt- :.;or intergovernmental co­
operatiClll oa tbe f'r&Mourlc and the project level. 

3. 3 l!ero• r 1at of 'l'hir'll World l!!rpiDinf .lbilitiee: •t~ for Indunrial 

P.hterpriM Co-oper&tiClll. 

Indll.strial co-oper&Uca md it• effect• C111 Third World ind.wltrialisaticm a.re 

dete:railled to a couiden.ble degree iD the proceu of barp.i.Ding which taba plaee 

betWMll i:rnlopi.Dc eo1111triee and their •titi•• oa one bud Ul4 forei.&1l •terpriae• 

C111 the other. Prosre- iD the achi..--t of industrialisation pale depa4a aceor­

diJICl,7 C111 the &biliV of d"9lopi.Dc eo1111tr1 .. to espmil and exploit their barpilai.Dc 

&biliti••, be it tbroQcb internal actiC111, throuch collecti'n actioa or thrcNcb 

i.Dternatiaaalq oricinated bupining ... iatuce. !/'!be anal,7818 and tbe elabontioa 

ot i.Dri~t• tor i.Dduatri&l mterpriM co-operaticn hall to be Yiewd vi thin the 

cooten of illplicit and ezplioit ugotiaticu. Bl.rp.iDiDc relatu to the apecific 

rectM of iJMliridll&l ~r&tion project• (llicro-lenl); it mcoapeHU ~t 

and toreip tftlde repl&tiaaa *ich &N de fl!C'\o oftm a proaot of the bup.i.Di.Dc 



proceH. !/ The bargaining power issue, hotoewr, i• not onq related. for negotiatioa• 

conceniing the regime tor apecific project•; the illte:mation&l lep.l enviromlellt ex­

ercise• a conaiderable illpact OD De&Otiationa and reaegotiationa for specific project•. 

The objectin of enhancing Thi.rd World bargailliDg power is illenricabq tied. to a 

reviaion of the illte:mation&l lep.l tra.evorlc. The •thoda anaqaed and duiped to 

promote the evolution of a Iev Inte:mation&l Indwrtrial Dneloi-it law are e .. ent:ial 

auperstnactural el.-nte within a~ to improve Thi.rd World bargaining abilitiea. ~/ 
.llargailling abilitie• are baaed on baaicalq three tactora: 

(i) .lbility to obtain appropriate intonation, to atore, iJlprove and uae it etfectinq; JI 

(ii) the ability to appq an etfectin bargaining atrateo throqil poliC7 illatl'UMllt• 

aftilable to dneloping c:oantrie•; 

(iii) the willinpeu to bargain •eriouq with foreign enterprise• illriead of being 

co-opted, auociatecl. or ovenrbel8ed 117 them. !/ 

!Ea have clrnlopecl a wide raqe ot co-operative &rra1l£9M1lt• - pariq veiled 

117 the rbetorica of f're4Ml&rbt competition - tdli.ch all.ow them to bargain joilltq. 'J./ 
Particularq u riak;f 'l'h1rd World ill'VU'taellt is concerned, !Ea illcreuingq join 

throagb illwriMDt conaort:ia or throulh non-equi. t7 contractual arrangements, illter­

loclcillg clirectoratu and gove:nmet-apouored co-operative ftllture•. Y 

In addition, a large muaber of busilleH- or gove:mment-.pouored illduatr;r 

uaoci&tioaa or goyenmant intonation agencies for foreign ec~oaic relationa '!J 
proride nr;r effectin fora for illfor-.tion-ahaz'ing, for illtorm.l diacuaaiona concerning 

§/ 

Ct. Wlde, ill firclmer et. al. Jlining Venture• ill Dnelopillg Countriea, part I, 
1979, p. 137 ft. and iciam, Contribution to the Dijon Colloquiua on a lew 
Inteniational Intor-.tion Order, -.:r/JUDe 1979; 

Ct • .. ting ot the Eilli.nent Peraona to Discus• the Joint St~, June 1979; 

See O'Brien, C., The Political !'.cOllCllV of Infol'll&tion ill a Changillg Inte:mational 
r.cc..m1c Ord.er, Dijon Colloquiua, ct. ~/June 1979; 

Ct. Yaitaoa, llcaq u a legotiable Input ill Internation&l .&ailleH .lctivitiea, 
paper prea&ted at the round table on negotiation• with TIC• held at Yale 
Ullinreity, 2.,4.-28 &pril 1978; 

E.g. tbe Onmi.1111 cartel is onq cm• .i.._t ill a Hrie• of joint action arrange­
-te uoag !Ea, of. Voo4/Carrera, '!'he Inte:mational Uruiua Cartel, 'l'e:a.a 
Intemat~.cmal law Joamal (1979) 59; lroaateill, The law of International Cartels, 
1973; UIE'l'AD, ~ Inte:maticaal llarlmt Power of B:a, Doc. 'l§tjwD/13 o:! 1978; 

E.g. ... the woriciDC pepera for the illterregiOD&l project OD B:a ill primar;r 
eJ:pOJ"t oowoditiff, elaborated 117 the Joint CTC/f!!£.&.P Unit OD B:a, 1978; 
UE'DD, lariti• 'l'ruaporiaticm of Irm Ore, z. 74.Il.D.4 at p. 34tt; a oue 
iDnati&ated ud. decided b7 a US courl - lohn v. uax, 322 Supp.1331 (E.D. Pa. 
1971 - illuatn.tea the degree of coh .. ian ucmc B:•' illftstillg ill DCa; 

Le. the 1'111'• J'Nen.l ~ for ~reip '1'Nde Intorm.tiClll; or the hicbq 
effeotift •&uooiatiClll of Oe1WIU1 -.Chillea Producers" (VDll.l) 
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atrategiea in developing countries and for evaluation of developing couniriea. 

International banJas provide alao a supportive role for 'l'llC atrat~q -.Icing. Thia 

info:rm.ticmal netvorlc ia compleMDted 117 a :..a-ge number of private cona.tltanq and 

infor11ation service 11,!912Ciea which cater to specific informational requirements cf 

TM:s. !/ large Tl«:a themselves poaaeaa highq sophisticate~ IQ'lrt- for inform.tion 

collection, ana~i• and application throu&h strategy design which ...,- be BUperior 

even to governmental information agencies. Thia •e- particulArq to be the caae 

of the large Japanese trading houaes which have developed. informational capacities 

of unequalled acope, efficienq and qualit7. Aleo, the diplomatic service• of 

larger indu.atrialized countries i• geared to a high degree to..rda providing relevant 

info:n.ation on strategic factors affecting OC/'i'BC bargaining to their enterprises. 

The •jor news ~ciea provide apecif'ic, buaineaa orit1Dted information to their 

cu.atomers. In theor,r, developing countries could have accesa to some of these 

aou.rcea. Hoviever, their cost, practical problem of access and u.a• of information 

theoreticalq available and the orientatiou of the northern internaticmal economic 

information netvorlc to the buaineaa coommiv of :indwltrialized coantriea ~/alee 
these aourcea of relativeq little u.ae for developing countries. 

The high degree of cohesion, intensified through support of inte:maticmal 

financing inatitution11 and the complex informaticmal networlc linking gove:mants, 

'l'llCa and financial inBtitutiOllB cmparu ver,r favourabl,y vith ":;he actual bargaining 

cohesion and info:rmationa.l co-operation of developing coantriea. It ae- that the 

degree of effective infomational co-operation UIOllg developing countries iB 

insignificant. JI lliatru.at and a host of practical obetaclea Y .... to characterise 

Third World ~cation. 2f 'i'hia ia also the caae of the ~iV producers 

aaaociationa which are operational c.u a level of intonation far below the level 

cbaracteri1tic of the reapective trade ~OW'D&la and profeaaioaal info?9&ticm and 

C01l811.ltanq aervicea. 

!/ 
y 

E.g. aiatne•• Interaatioaal; 

er. contribtlticma for the Dijon Colloquiua cm & •v Internatioaal Info?9&tiOD 
Order, Sq/June 1979; 

er. to some decree, this ..,. be becaua• '!hird World. politioa cm the 8C*l8 of 
intern&tional conf•rwnc .. ia imdertaaa 117 diplomata, tdlile actual necotiating 
co-operaticm wmld. haw to co.. forth throGgh the ~ca and 1Ddut17 
lliniatrie• and the state cterpriaea; 

E.g. liqui11tic problw of co-imicatioll, &blmce of Mt&bl1-Ud iutitution&l 
aettinp for inter-«1U11t17 oo-operaticm, iDat&bilitJ' of bareaacratic J109iticma 
and of ut&bliahed l.aDg-t•n iutitu'tioaal ud personal ties; 

E.g. OP!I:; CIPIC; IBA· ' 

- j 



.lccord:.ng]J, what i• necesaar;r ia a aet of natiClll&l and international inllti tutiona 

and atrategiee attempting to countervail - even if alovl;r - the fo:rw.i.dable information 

i::.etvork linking and supporting TBC bargaining. In that respect, ll1Ch can be lea.n:ied 

bJ' looking cbael;r at the mechani- and :inatitutiona e11plo79d bJ' 'l'W:a and their home 

atatea to provide effective information&l. linlcagea. 1n international p~ to 

aasiat 'l'hird World bargaining is vell advised to eua:ine cloael;r hov vestem and 

socialiat states uae the bargaining procesa to organize transfer, creation, linkage• 

and mutual co-ordination. ~}./ 'l'he negotU..tion strategies emplo;yed bJ' 'l'!ICs have to be 

aml;rze~ not onl;r according to individual c09p1miea, but within the eo11plex infor-

1ational framework of TBCa, govemment and private conau.ltanq inforM.tioaal linkage•. 

3.3.l 

A number of p~a of industrialized countries operate apecificall;r to help 

developing countries inexperienced in intema.tianal buaineH negotiationa. Such 

assistance can include feufoili"t7 studies; economic and technical consulting; 

economic, technical and legal ad.vice for project negotiations and training for DC 

negotiators and adai?.>i.lltratura. 'l'he US ia a -jor aoarce of private and pu.blic 

p~s: US .lID flilfilJI host count17 requests for lepl, te"'hnical and economic 

e:zperts; non~:mmmital organizations (iruch as the Harvard Institute of DeveloP­

-nt) and independent consultants, hired direct]J bJ' developing countries or operating 

through foundation granta, also aupp]J advice; (US I.av fi~ and conau.lting fiiwa 

assume the greatest 1h&re of auch ad.viso17 c~l ting). Jegotiaaon stratea courses 

are offered bJ' US univeraitiea (Georgeto~; Berbl;r) and bJ' inlltitutiona pri.-ril;r 

in fo:r11er colonial countries. ~/ 

Su.ch p~• cert&inl;r effect a transfer of negotiating •kill to developing 

countriea. The problem, however, ia that 90dea of buaineH beh&Tioar in host countries 

are influenced. b7 cultural, political SJd economic biases of the induatri&lised. 

coantriea suppl;rin« ad.vice and training. 'l'b&t fo~r colonial countries and the US 

-rfer iruch pr~• ~ reflect an intent to -~ pas1 coloni&lia iab&lancea and 

to regain good vill; on the other band, it is difficult to vi- iruch De«Qti&ting 

aaaiatance as C()llpletel;r neutral. The poliq of aupp]Jin« De«Qti&ting ad.Tice ~ 

well fit into a pat"\e:ru of intqrating 'nlird World elite• into the prtmliling cultural 

and buaineu atti tud&:: of -jor induatri&lised. countriea. Y 

J/ 

Cf. IftDOT, I.D., 'l'he State llono; l;r of Poreip 'l'Nde in the tn'SRz The 
bpericce and Concluaiona of Interest for Denloping Coimtriea, lloacov, 1979, 
report prepared for the JoiDt St~; 

E.g. the J'Nnoh !'.cola •Uoaale du llillea; The Britiah Institute of Drnlopmat 
Studies at 91iaaex tllliyerait7; 

Cf. the Vi- AdTOOating the Intec:ratioa of Dn'elopinc Camtriea' Eli t .. into the 
US S,..t• by Parer, Poreip Poliq, 1976, p. 79ff. 

- j 
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()i the international level, several international organizations offer advisory 

se~1ices for bargaining with foreign t:nterprises. "'he UN Centre on Transnational 

Corporations (CTC) offers advisory services and t1orkBhops for developing countries' 

negotiations specificall,y with TNCs. ~/Also, the COlllllOnvea.lth Secretariat organizes 

studies, consultancies and vorlcshops dealing with natural resources negotiations. 

UNDP has also financed vorlcshops on negotiations. UNIDO renders bargaining assistance 

thro\l8h the preparation of neg<itiating guidelines and advisory services for individual 

countries. UNIDO's assistance for (prs-) feasibility studies can dlso be counted 

as pre-bargaining assistance. Finall,y, the elaboration of complex mod.el contracts 

in the framework of the UNIDO consultations on fertilizer industries is primarily 

oriented towards assisting developing countries with negotiation models. 

Another dimen.sic.n of assistance is the es"';ablishment of data ba.n.lcs, providing 

developing countries with infor..ation relevant to negotiations. lUllOng such data 

ba.n.lcs ~/ is the UNIDO project for exchan&e, storage and retrieval of information 

relevant for technolc>gJ tran.aactiona JI and the CTC•s establishment of an info:naation 

B)'Btem covering T!iCs ~/ deserve special attention. Such B)'8tems could become use-

fill for project design ar.d the provision of background. information but fev serve 

the negotiation process directly. With the exception of the UNIDO Technolc>gJ 

Information Exchanges System (TIES) they are involved t)lllJ' to a limited degree 

in building indigenouJI capacities and regional informational interaction. !.I 
While certainlJ' making a valuable contribution, such systems face several problems. 

Their coat effectiveness, i.e. thAir actual performance in meeting developing countries' 

needs in comparison with the investment -.de h&8 not been examined. It is not 

apparent that such S:flltems are su£ficientl,y specific or up-to-date to serve the 

preaaing negotiation needr: i.e. there aee1JS to be a tendenc;r for self-propelled 

grolrlh of information systems and less a relationship between the s711tem and its uaen. 

Such B)'8tems also lack the power and c011111itment of a coherent transnational professional 

group, as do specialized data banks. ~/ Finally, the information containec in such 

information syatems seems often to rely less on co-operation with and among developing 

countries than on commercial inforcation enterprises in !Cs, whose information re­

sources are tapped with UN funds. 

1J See CoaaiBBion on 'l'!lCs, Fifth Session, Doc. E/C.10/49 of 27 March 1979; 

~ Cf. O'Brien, Cruise, Report for the Dijon Colloquium, :ila;:r/June 1979, op.cit. 
at p. 7f; 

"JI Ind11.11trial and Technological Information Bank, IlfTIB; 

~ 
21 
§/ 

er. 
Cf. 

er. 

report of the Fifth C:TC session, supra; 

O'Brien, Cruise, op.cit. p.7; 

O'Brien, Cruise, op.cit. p.8 with specific references. 



rin&ll,y, bargaining a.eaistance i• ai.o rendered th.rou&h the desi8n of uniform 

terma in model a.greements and inform.tion on pertinent national and international 

regul&tion• provided b;r organisations lilce the FX:E, llll1IXl and c-n:. An overall evalu­

ation of the multifaceted aspects of negotiation a.ssistance would have to concentrate 

on cost effectiveneea and on the feed-baci'. between actual use and aervices provided.. 

It is prohable that much useful assistance is effected. thrcJu8h existing channels. 

However, one crucial objection has to be raised ~inst the "-;titud.e underl,ying 

the bargaining assiatance as presentl;r rendered b;r ll08t of the organiza.tiOllB con­

cern&i: At pre•ent, bargaining technologr, i.e. experiences, reca-ndations, models, 

organizational inatruments and legal concepts, are tl"Bllllferred from ICs to DCs. 

The transfer is predominantl,y effected b;r u:perta who are nationals of ICa or, as 

often the caae, deepl,y influenced b;r the ICs bargaining attitudes and legal philoso~. Y 
This m.)' even erlend to apparentl,y neutral technical criteria used which reflect the 

cultural and economic context in which the7 originate. ~/ 

Even international organizations m.)' rel,y m.inl,y on experts and bargaining be­

haviour models prevalent in the countr:r in which the7 are baaed becawse .ruch modes 

of behaviour a.re practical and comfortable. We can hence observe a pattern of a 

)forth/South transfer of •bargaiL.ing technoloQ", )Mlrpetuating dependence on ICs patterns 

of organizing and negotiating industrial co-operation. Ot'ten, it is not •appropriate 

technology" which is transferred thrOQ8h the eriattug channels of negotiating assistance. 

This situation applies particularl,y to LDCa, which have not 7et been able to develop an 

autonomous ~ of experience and a.re, therefore, lll08t vulnerable to foreign expert advice. 

3.3.2 To-..ards Aepropriate Bargaining TechnolOfjl 'bz and for Developing Countries: 

International Organizations as Porum and Cata]Jst 

There is a need. to correct the present one-wa,r Horth/South transfer of bargaining 

technolOQ throlJ8h the concept of national and collective aelf-reliance in bargaining. 

The baaic attitudes · ierl;ri.ng present lorth/South tl"BlUlfer p~s muat be rethOQ8ht 

and refona.t.lated. 1n overall pro~ to support developing countries' bargaining 

would cert&inl;r faailiarize developing countries with the existing level of bargaining 

techniques and inatruments developed in indWltrialized. countriea; it should also encom­

pass the rich uperience of aocialiat states in negotiating with forei8n enterprises. l/ 
a.it the basic objective ahould be to provide an inatitutional setting for developing 

countrie• to develop through national and collective self-reliance au.thentic models 

Cf. also Le Bo7ftilingof'rraore/warie, L'Fmlogeneit' du Developp.-nt en Urique 
loire, Report for the Dijon Colloqui1111, ~/June 1979; ICoble/O.t, Le Droit 
Occidental Cont911pOrain et ae• Priwppoa'8 li:piatMOlog:i.quea, UJIZSCO, 1977 
(Diviaion for Devel.o]iment Studiea); 

Cf. on the issue of cultural dependence Sall-..nt, Socio-Cul tunr.l Iim9atment, Dijon 
Colloquium, ~/J1JAB 1979; cf. also the report of the Director General o! URSCO 
to the 1976 General Conference of onsco, Doc. 19 C/87 of 30 Sept-bar 1976; 

Cf. I~, I.D., Report for the J~i.11.t Stud;r, op.cit. 

- . 
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of planning, negotiating, organizing and implementing international indaa·;rial co-­

operation. The obJeCtive should hence be to replace dependence on IC-o~iented IS)"Btemic 

biases and assietance with self-reliant generation of negotiation instn:.menta ....aaong 

developi."lg countries. A process should be established to collect, Ai.sst•mtnate and 

analJ"se information from developing cou..'ltries. It 110Uld have to be designed to stimulate 

innovat:,;..-i, experimentation and evaluatic.n of new mechanisms in order to allow each 

country to find policies for its optilla.11.,- suitable specific situation. B;r setting 

into motion such a process, present contractual arrangements would be more rapidl.,­

transfonied into contracts more responsive to Third World industrialization. A 

progn.aee to support Third World bargaining should hence: 

( i) stimulate and organize a BJ'Btem of bargsining co-operatim 8lllOllg the l80re 

experienced developing countries on a basis of re<:iprocit7; 

(ii) provide for a transfer of bargaining experience from the more experienced 

developing countries to the leaat experienced developing count,..ies. Co-operation 

should comprise information- and evaluation-sharing and finall.,-, a gradual, practical 

evolution to appropriate forms of collective bargaining. 

International organizations participating in such a process should re-think their 

bas~c attitude• and see themselves less as agents of a North/South transfer than aa 

fora for discussion, as secretariats for publishing the results of coaaon eval\lAtion 

and as catai,.sts and organizational settings for experience-sharing among dt>Veloping 

countries. It i• not that such an attitude is completei.,. innovative. Some develo­

ping countries have &ha.red their conaiderable experience with other countries 

negotiating investment projects. IntervieVB conducted with state enterprise nego­

tiators (in several Latin American countries and in Al«eria) have indicated a irtroag 

interest in such an exe.hange and a readineBB to participate. Some tentative steps 

have alread,y been taken, pa.rticularl.,- by the UNIDO technolOQ e:r.change projects. !/ 

Ea.ch organization of the UN s;J&t- should orient it• specific infol"Wl.tioo and 

advisory capacities toward.a serving directl;r the bargaining needs of developing 

countries and to'WlU'ds communicative processes among develop:uig countries to generate 

appropriate bnrgaining techniques and instruments. It is in the light of these 

conaiderationa, that the subsequent sections will evaluate and elaborate specific 

mechani- to act a.a vehicles 1'or bargaining co-operation. 

See also the CTC vorahop on negotiations in Ila.)' 1978, UI' Doc. E/C.10/50 of 
23 Jl&rch 1979-

------
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<.4 A ·.m Progra.me to S'.lpport Developinf; Co·.mtries' Bargaining Abilities in Industrial 

C0--0peratio!!_. 

3.4.1 

Model ::::ontracts, Mod.el Reg:J.lations, Negotiating Manuals and a._._idelines. 

Model contra.cts for the various types of industrial co.operation, "'};_/ specified 

f')r individual sectors ~/ could be of considerable use to DC-negotiators. They could 

first aim at transferring existing negotiating know-how to developing countries. 

This is the function of most model contracts and contracting guidelines elaborated at 

present. }/ Model contracts should cover the main areas of negotiation and provide 

information on thE? i::ost recent and sophisticated contractual practices. The7 would 

have to be supplen1enteci. cy negotiating manuals and guidelines.1/ These would provide 

up-t~te infon:iation on contractual practice, together with criteria al~owing 

developing countries to evaluate alternative contractual approaches to a negotiating 

issue. Negotiating manuals might often be more fle::ible. B,- providing a checklist 

of issues and solutions and of evaluation criteria they assist an autonomous learning­

by-doing process more. Accordingly, the model contract approach has tc be linked to 

the more open-endec. negotiating manual approach; both these methods finally have 

to be linked to an information-sharing syste11. related ':o actual negotiating practic'! 

and contract administration among developing countries (infra). 

The c0rnbination of :n,)(iel contract and ne1ptiation manual has distinct advanta.g..s 

for developing countries: It allows the investment of considerable more time, talent 

and effor+ than is feasible for individual projects. Useful model contracts and 

manuals should go beyond a mere introduction of the main elements of a contract; 

the7 should present issues of negotiation and possible solutions in considerably 

more detail. ~/ 

21 

E.g. tuntlce7 projects, compensation and buJ'-back arrangements, co-production, 
joint ventures, investment contracts; 

E.g. fertilizer, petrochemical, mineral processing, light industry ma.~ufacturing 
etc.; 

E.g. the FIDIC model contracts; model contracts elaborated by national industry 
associations, e.g. the FRG's VDMA model contracts; the International lAw 
IJBociations attempt to de·•ise a model inves.:ment agreement; the various model 
contracts elaborated under the auspices of the Ex:E and the contracting guidelines 
elaborated by UNIDO; 

Cf. WIPO'a L".cendng Guide for Developing Countries, Doc. 620 of 1977 and 
UNIDO's draft, ~iidelines for Evaluation of Transfer of Technology Agreements, 
197 9 (forthcoming) ; 

This has been the main emphasis of the earlier model contracts and respective 
guidelines drawn up by UNIDO until 1978; 
E.g. the draft model contract for the establishment of fertilizer plants in 
developing countries drawn up by UNIDO in 1978. 
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Eo·.rever, the approach of collecting and documenting current practice for easy use 

thro'.lJ".h a model contract plus a negotiating r:ianual has some weaknesses. Present practice 

pr1r:iarily represents the interests and mode of intel":\ction of the Westeni business 

cormr~1ity. Sducating revelopin~ countries in present practice reflects to a large extent 

an ~ffort to inteerate devPloping co·~tries negotiators into this prevailing system. 

~odel contracts appropriate to bargaining technology geLerated by and for developing 

countries, however, should not JUSt transfer the sta~e-of-the-art, but present a ~ell­

documented cou..'!tervailing bargaining position for developing countries. ~/They should 

assist developing countries through countervailing model contracts often elaborated 

under the auspices of national industry associations of foreign enterprises. Such 

model contr3.cts and manuals should function as a catalyst for info::111ation-and experience­

sharing among developing countries and as a vehicle to transfer thus generated methods 

and concepts among developing countries. A new, appropriate model contract or manual 

would still describe present practice, but it would moreover attempt to suggest inno­

vative solutions to meet diverse situations, ~olicies and industrial development. 

It ~ould be particularly oriented to providing ma~imum bargaining positions for the 

specific rE,y:uiremer .. s of developing countries and not just a possible meeting-

gTO'.L'ld for respective negotiations. In that function, innovative model contracts are 

not only providing bargaining assistance to developing countries' negotiators in 

ade<:'lAtely trained ICs techniques, but serve as a policy instrument to transform 

present Ovn••~~+~i.al relationships into more development-oriented ones. Insofar, the 

model contract method is tied into the programme to promote the evol1ttion of Intenia.tional 

Industrial Development law. In this respect, it ma;, be more flexible and effective and 

less costly than cumbersome multilateral conventions. Guidelines to be issued by BUch 

proposed organiz~tions as the UN ~olllllission for Industrial Development law (UNCIDEL) 

could strengthen t~e weight of thus elaborated contractual forms and thereby reinforce 

developing countries' bargaining positions. Model contracto should be urawn up pri­

marily in co-operation >rith developing countries state agencies and enterprises >rith 

adequate assistance form the UN system. The approaches could be global and comprehen­

sive, but also regional and detailed. UNIDO could, for instance, design the umbrella 

for a model contract and manual while the Regional Economic Cc.mmiaaions cou~i elaborate 

these instruments. It is not evident that global consultation of all parties conce?T.ed 

is always useful. This ma;, introduce an element of conflict which should perha~s be 

better settled on th~ level of specific project negotiations. The model contrnct and 

negotiating manual r..trategy is viewed primarily as a. countervailing stratE.gy to create 

and share bargaining know-how vis-8.~v:is TNC!.'' institutional arrangements. Th<! UN 

s,.atem is accordingly called to provide - compensating ~or existing unequalities -

support services similar to those rer.dered b;r national and intema.tional induatr;r 

It ls in that tuncti JD that several developin8 countrilla,particularly state enter­
prises - have deslgned model contracts which •erve lee• aa a training instrument 
cor.cerning present practice and more as a statement of the bargaining position 
'nd u a negotiating goal and evaluation crit•rium for its r.egotiatora, see e.g. 
the model contracts prepared b;r PETROBRAS for oil service contracts or b;r 
Indonesia f,:,r naturel resources investment. 
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associations to TNCs. Once basic bargaining equality has been reached, model contracts 

and negotiating ma.1ua.ls could enter a syste~ of global or regional consultat~ons. In 

that case, model contra.eta could evolve into universally accepted guidelines, for 

example issued by UNCIDEL, and finally into unifonn terms of industrial co-operation. 

!la.rgaining assistance first would help to compensate existing unequalities and later 

lead to the evclution of a univers~lly accepted international legal order for industrial 

co-operation. Such mechanisms gradually would approach the character of legal terms, 

parallel to their ability to represent a global consensus of equal partners. 

3.4.2 

An Integru.•ed Industrial Investment and ?reject Service. 

UNIDO has assisted developing countries in completing (pre-) feasibility studies 

through the preparation of pertinent manaals, training Oforlcshops and project advice. ·~./ 
Important as these studies might have been for developing countries in evaluating and 

negotiating the social cost/benefits of proposed proJects, it is felt that this area 

needs additional skills particularly at the branch level, e.g. for capital goods and 

mineral processing showing the benefits accruing to deveioping countries from local 

processing of minerals. Furthennore, manuals and guidelines need to be developed in 

the field of project implementation and investment. ~~rvices need to be rendered 

throughout the entire project cycle from project ide•·' .:fication to investment f~llo·A-up. 

3.4.3 

Legal Consultancz for Project Negotiations. 

Developing countries, particularly the least developed, often must choose between 

~egotiating complex arrangements on their own without sufficient experience or re­

lying on expensive western law firms and consultants, that maJ not al~ provide 

the moat aPl•ropriate responses to specific IX: problems. Through such organizations as 

th~ Coamonwo.:lth Secretariat or thP United Nations Centre for Trananational Co-operation, 

free legal advisor)' services can be obtained. Aa there is no in-house capacity, it 

aeema adviMble to develop - through consultation and co-operation with the respective 

h')(iiea of the UN 9111tem - some UN capacity of rendering l6gal advice. Thia ia parti­

c1.u.arly relevant because the programme to promote an International Indwitrial Develop­

ment Law and to elaborate model contracts and negotiating manuals requires the Ballle 

llanu.al tor the Preparation ot IndUBtrial Feaaibilit7 Stu.dies, Nev York, 1978, 
E.78.II.B.5; 
ct. UN Ouide~ines tor Project l!lvaluation, E.72.II.B.ll; UN Ouido to Practical 
Project ippraiaal: Soci.&l Coat/Benefit >nalpi• in Developing Countries, 
E.78.II.B.3; ct. also the stud;r prepared b;r t~ World Banlc, Van der Tak/Squire, 
EconOllic inalpis of Projects, IBRD Statt WP No. 194, 1975, Rq/van der Talc, 
A Nev J(,,thod ot Project Evaluation, Ji'inance and Development, )(arch 1979. 



F'a«e 57 

t.!'J)e of legal qualification and capacit7 which i• necesaa.r,r for specific project 

a4't'ice. Instead of random~ contracting 01.lhide experts for individual advieo17 

minion•, a ll)'lltem aho1.lld be eatabli•hed which linlal apecific project advice, model 

contract design and uai•tance in eatabli•hing unifoni ten. of indu.atri&l co-operation 

in intergove~nt&l agree9enta. S1.lch a 979tea c<111ld provide co-ordination, infor­

lation-aharing and feed-oaclt on the •icro- and -.cr:>-level of negoti&tiona. It H-

1.lSeful to eatabliah "rithin the Ull 979tea 8U.1'ficient capacities for project-related 

legal advice. 51.lch capacities •hould not be left in the general aphere of legal 

diacusaion, bllt tied u close~ u poHible to 'l'hird World indu.atri&lisation p~• 

and objective•. The f'ragment.tion of preaent effort• 1.acb co-ordination and a 

conacioua effort to prollOte the evol1.ltion of a Iev Inteniatioaal ~l Order for 

lndu.atrial Co-operation. 

3.4.4 

Trainine in the Field of' Project Pr!paration, Evaluation, l!pleiient&tion 

and Project •'19tiation. 

Xegoti&tion r..ipport require• not on~ dOC1.1118D.t&tive and inf'o~tional uaiatance, 

blit alao --..urea to tu.in developing c0W1triea' e.zperta in relevant f'unctiona. Solle 

training of thi• ltind ia offered throu&h the C'l'C and U!llDO vorlcahopa on project 

negotiation and the preparation and evaluation of indu.atri&l feuibilit7 atudie•. 

The large number of requaa~· received f'or •-in.an an the field of project ;>reparation 

.Jid evaluation al'ter the publication of' the tnl'IDO llanual for the Preparation of 

lndu.atri&l huibilit7 Studiee augge1ta the current aellin&r activitie• ahould be re-

1tru.ctll?'8d. into an ir.dependent aection concentrating on indu.atri&l project •eeinan 

coverin« project preparation and evaluation, i11pl.-itation and contracting. 

It W011ld be particular~ important to co-ordinate the rather diajointed practice 

of training vorlcahopa with the oth r activitiH relevant for supporting Third World 

negotiation abilitiee. 

3.l.5 

Developing Countriea' Orpnisation of the lndu.atrial Co-operation l'19tiation 

Proceaaea: Aaaistinc DrtelopiJ!« Countri••' llat:onal Selt-Relianoe. 

A central wealtne•• ot developing eountri•• in negotiations tor indu.atrial co-ope­

ration with poverf'1.ll p&rt'leN such u TIC• i• often th• abeenoe of a4e:iuate~ 

organized and co-ordinated tiodi•• for tbe oo~'\iaa and the utilisation of relnut 

- I 



information. ~/At present, in man,y developing countries the diasemlllation, of 

information, experience and competence among a large number of goveniment agencies 

allowa for divisive strategies to be employed by TNCs. In addition, developing 

co·.l11tries are hindered in dra~ fully upon a pool of information and abilities when 

negotiating. It is not sufficient to establish inf~rmation centres only on the inter­

national level such aa the CTC, It is perhaps more important to develop developing 

countries' abilities to establish effective bodies for organizing induatrial co­

operation. ~/ It is hence suggested that studies be undertalcrn on the moat effective 

organizations for the induatrial co-operation neg:itiation proceas. In this context, 

the efforts of several developing countries (notably Mexico, Peru, India) to set up 

"Foreign Imrestment Centres" or speci.alzed agencies to administer the transfer of 

technology regulations merit considerable attention. Also, the system euiployed by the 

USSR in centralizing foreign trade bargaining flllq provide some concepts for developing 

countries, in the :JSSR, foreign tnde is centralizeo. in Foreign Trade Organizations 

(Proa). Proa also elaborate model contracts and hold informal meetir.gs and co."1-

sultations to improve their negotiating technique. Info?'lllation is collected and 

analyzed in the Marlcet Fesearch Institute of the Minist1"7 of Foreign Trade for uae 

by the Proa. Records are lc.ept on the perfonnance of contracted foreign enterprises 

and techniques developed for bargaining and the assessment of offers made by 

suppliers. }/ 

From these considerations it appears that National Foreign L'lveatment Centres, 

acting as focal points for the collection and evaluatiOl'I of information on nego-

tiation to be ll8ed by government agencies and state ente11>rises empowered to deal 1o1ith 

TNCs, might be a suitable institutional arrangement to promote developing countries' 

bargaining abilities. Such centres could be organized aa bargaining information centres 

to render adviso1"7 services for other develo~ing countries' agencies and enterprises or 

The necessity to atrell&hten the developing count1"71 s national machine1"7 for 
negotiations with TNCa has also been emphasized by the UN Group of Eminent 
Persons, cf. UN, The lmp&ct of ltultinational Corporations on J>evelopment 
and International Relations, E.74.II.A.5 at p. 10; 

At the meetll\g of Eminent Persons to Discuss the Joint Study it haa b-!en 
expressed that the efficiency offered by developing countries through effective 
organization lf&8 an impor1allt 'b&rpiAin« &aHt and that own, Hlf-reli&Dt efforts 
by developing countries to develop thej~ Oa.rgaining abilities ma;, be more 
effective th.an international assistance related to specific projects, The 
same vie1o1 has been expressed thro~ interviews with developing countries' 
negotiators in goven1111ent agencies and state ente11>rises; 

For an extensive discussion of tJSSR institutional arrangements to improve 
USSR bargaining abilities in dealing 1o1ith TNCa see Ivanov, I.D., The State 
Monopoly of Foreign Trade in the USSR, Mosco1o1, 1979, report prepared for 
the Joint Study. 
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~":e:r could l-..a.·."e some a:itl-.ority over the foreign ind·.i.strial co-operation process. They 

co·J.ld ser-.~ ~c; elaborate :nod.el agreements aJnOng state enterprises and to evaluate ex­

pnriences collected ~,. ~'le varioas entPrprises. ~/ Also, !rJ.Ch centres would be appro­

priat~ focal points for ~nter-country co-ordination and for cor.w:r..mication witt inter­

n~tional organizations. 

O':lvio:isl;y, it !llU!lt be left to each country to decide what institational a~ments 

woald best ir~it its particular requirements. However, help in evaluating the present 

orga..'lization ~/and elaborating improvements might be of great use. In that context, 

emph&sis should oe laid on transferring successful experiences from on'! country to 

co·mtries which have not ,yet been able to collect and evaluate such experiences. 

3.4.6 

Increased National Economic Integration through Industrial Co-operation Projects. 

Foreign investment in developing countries traditionally has been characterized 

by its enclave structure, i.e. by its insulation from economic, social and legal en­

viror.ment of the host country. 1/ This has placed developing countries at a con•idsrable 

ci.iaadvantage, as they have to forego the advantages offered by i.'!d1111trialization aecordiJl« 

tcJ the availability of national natural resources. 1_/ National economic integration is 

hence an important bargaining issue, particularly in the C&Be of coanodities, but also 

of packaged purchases of industrial installations. 'J./ New methods to promote Third 

World industrialization accordingly 111UBt place some emphasis on polic' ~" to increase 

the national economic integration of industrial co-operation projects. ~/ Such 

strategies can be pursued throU&h intergovernmental agreements (supra) or through better 

co-operation of producers of cOlllllOditiea. If Respective strategies can also be pur-

sued through negotiatin( for specific projects, particularly if the acce1111 to a 

atrategic comiodity or to marlc.et11 for industrial plants require coanitment11 to 

economic integration. 

~I 

u 

In intervielfll with developing ccr.mtriea, the need for auch ertemal co-ordination 
and e:z:perience-.w.haring haa been repeatedly empha.tzed; 

.la alread,y rendered by the UNIDO teohnologr u11i1tance operation•; 

Cf. Girvan, Corporate Imperiali111, 1976; 

See chapter on proceHing on mineral• of the Joint Stud,r; 

Jud.et, A Propel du Contrat CU en lain, Le ProbUime de la l&itri111 de la 
Technologie, IR!:P/Orenoble, ~ 1977; 

Cf. § 53 of the L1- T)eelan.Uon. 

See chapter on •i.i.nal prooea1ing. 
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Within a tJI p~ to support Third World bargaining abilitiea, the posaible 

illp&ct of poliq inatnmmta ahou.ld be at>..adied in the following u..a: !/ 

proceaaing and fabrication of nationall,y or regionall,y available 

natural reaourcea; 

increuing the local auppl,y and mubcontrac-iing linkage• (local content); 

national participation in tnnaporting and •hipping of ~itiea; 

localisation and qaalitie&tion or the national laboar force throu&h 

industrial co-operation; ~/ 
national p&rticipr.tion in the international -.rlalting or produced 

c~itiea. 

The UJr, p&rticularl,y UJrID0 in coajunr.tion with tJll bodies CGDCemed with natural 

re•ourcea (UIC'l'iD; tJll Ccitre on •tural bsources; C'l'C) could und.ertalce in-depth 

lltud.ie• Oii. the indutri&lising potential of ~itiH and. of available negotiating 

•thod.s on project and. intergonrDM11tal lnd• to exploit such a potential. It could 

also UllUlle a correapcmding taak in the area of deliftl'J' ~ il1d.ustri&l complen•. 

3.5 Collective Self-relia!1ce in 11!.rpininJ: T~ Collective J>nelopinJ Coun~ri••' 

Ba.rpining. 

Collectin action h&a been ea.pha.8ised u &11 liiport&llt Mthod for generating cau.nter­

vt.iling DC bargaining abili tiea. J/ 

The Mthod.s and Mchani- alreaiV discua•ed are oriented greatl,y tOtanb ;iroviding 

a catal,yst &ad an il1stitution&l fthic~' for info~tional e:a:r:hanpa a.orig developing 

countriH. Throu&h gnadual and. info~l •teps, th97 approach •ome ..uure of co­

ordinaticz in bargaining. Ho_,,.r, the int911Sit7 of co-operation &moa« IC• and 'IW:a 

and the relatin WMkn••• of Third World bargaining powr reqllire a g:-eater effort 

to achien oollectin Third World action. ~ specific •thoda will be explained 

below. The) are cloael,y related to the Mthod.s propoaed to promote Sollth/Sou.th 

induatri&l co-operation. 

y 
J/ 

Por an in-depth anal,ysia of hoat •tat• ~tJ"UMDts to promote econoaic inte­
gration and • iuatri&lisation in natural reaou.roea thl'ou8b torei41n inve•t•nt 
ct. WI~•, ':i.°ran8D&tiom.l Innai-t il1 the latural haourc•• Induatriea, 
Law A Poliq in International &sin•••, 1979, P• 691-774> 

Ct. report b:" •·•· Bopalavald for t>i. Joint S'tuq; 

See the Lilla Plan or Action, § 60 (It}, § 34 azMl 38 of the Declaration of the 
!ruaha Conference, and the lulila Conference; of. UIC'l'&D, Economic Co-operation 
UOQ1' Denloping Oountriea, TD/244, ...,. 1979, §§ 36ff. 
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3.5.l 

'JN PacilihH to Pro9ote B!rgainine Co-operation Among Developing Co:.111tries. 

The UN 117&tem could provide an institutional setting for developing countries' 

sharing of information, experiences and evaluation in industrial co-operation. Such 

a ~tem vould help reduce the possibility for 'l'IC~esisive strategies. Interest for 

ir.ich a scheme, if informall,y organized., has been expressed. often by negotiatore in 

developing countries' ministries and state enterprises. y' Informally, some co­

operatio:i. of -this kind alreadJ' ha.a been undertalc.en but spontaneousl,y and vi thout 

adequate international institutional lll!pport. Some elements of such a scheme are 

being implemented thl'CJU8h the UNIDO Technology Informahon Exchazi8e Scheme. In 

principle, the coiapetent UN agencies vould establish an institutional setting to group­

for the s~ecific sectore -interested developing countries (particularl,y negotiatore 

from ministries, foreign investment boards, state enterprises) and to organize discu.aaion­

and information-eharing on the ba.ais of reciprocity and confidentiality. llu'.:h could 

be lea.med from hov T!ICs are co-ordinated. and from traditional T!IC-c&rtel organizations. 

In the beginning, the relativel,y fev countries vith rather exteruu.ve bargaining 

experience vould participate. The information-aharing among state enterprises could 

begin with the ex.change of information on contractual practi.::ea and model contracts in 

'..l.lle. Graduall,y, informal discuasio!" . .> could be directed at elaborating and sM?-ing a 

model contract or certain contractual guideline•. The UN body vould service such 

groupings and provide appropriate e:zpertise. The approach could be linked to the pro­

posed proceaa for deaignin8 MC>del contracts. 

At preaent, political frictions and aen.itivitie• create conaiderable obat&clea 

even for informal co-ordination attempt•. To overcome them, the UH could provide a 

111Beting ground 11111'ficientl,y neutral tc allow inform.I co-o'!)eration. Furthermore, 

the UH could attempt to collect infanaation and evaluatiOllB and diaaemiD&te them to 

developing countries vith leaa elCperience, i.e. countries which could not hope to 

receive information on the baaia of equalit7 and reciprocity. 

Of p&rticulJo,r value would be a project and enterprise perfonmnce referral service 

(l':!:PERS). Y Developing countries' J1egoti&tora have often said that acceaa to infor­

-tion about specific projects, technique• and enterprise•' performanc"I in other 

Thi• poliC;J' -. also rec~ed bJ' a Round Rable on legoti&tion.a vith 'I'M:• 
to atrengthen the negotiating capacit7 of d8V9loping countries, conwned bJ' 
the UJltre, cf. US Doc. E/C.10/~ of 23 larch 1979 and the respective bacqround 
papen to be published; 

The 1972 Georptovn Conference of Foreign IU.niatera of lon-.Uiped Countriea 
proposed to aet 11p a Coemittee of !!zperta on Poreip In'ftatment to organise 
the ex.change of information oa the operationa of 'IW:a; this propo9&1 .a alao 
raised at the 197' Al«iera 91.mait Coaterence of the loa-Aliped Countries, 
cf. Jan.lcovi taoh/S&ll-..nt, 'l'be Ori.p.na of the SDX>s 'l'he Role of lon-.&11.«Ded. 
Countries, in S&ll-..nt (lld) The JrID)s Cbancin« Priorities on the Intematioaal 
Aplda, 1979/l<)&J. Bowrnr, appanntq little bu been done 'b7 the non-.liped 
countries to illplBllBDt these propo9&l•. 



c~.1.11tries would be helpfUl in evaluating similar projects. TNCs, for e:iample, have at 

their diapoaal - often th~ financing institutions - highl,y sophisticated i.nat:ni.ments 

to collect, evaluate and disseminate strategic infoiilllltion about their re•pective 

developing countrie•' negotiating partners. A similar support s;:rstem would be useful 

to developing countries a.a well. Through such a referral senrice interested developing 

countries could share ei:periencea concerning apecific projects and enterprises Iii.th 

other developing countries. Appropriate U1' agencies would act a.a natch-makers and go­

between, principall.T operating a register of contracts, projects, tec!:miques and enter­

prises actiin! in developing countries and would co-operate Iii.th the aganciea or govern­

ment ei:perts. The establishment of n.at:.onal foreign investment centres u proposed 

(supra) would cert&inl,7 facilitate ~ an eubange. Ta.i: and police co-operation a.mong 

several developed countries baa demonstrated the potential of both info:naal and formal 

arrangements for 1:111tu&l aid and assistance. 

Fina.11,y, the organization of regional and international training p~s for 

developing countries' negotiators would also be an inatrtllll'!nt for fostering negotiation 

co-operation ll""IOllg developing countri.es in an infonial and perhaps 110re effective wa.Y'· 

3.5.2 

Regional and Sectoral Joint Developing Countries' F.hterprises for Collective 

Bargaining. 

The objective of collective barg&ining by d8'18loping countries needs inst?'Ulll8Ilts 

which are flexible enough to accomod&te the often highl,y diversified interests of 

participating partners. Industrial joint ~nturea, particularl.J' but not excluaivel,y 

among state enterprise•, appear to be a pr0111iaing instrument to increaae developin,P; 

countrie•' bargaining power. ·~/ A.ccordingl,y, the U1' ahould attempt to prOllote in­

c:iuatrial joint venture fo:naation among developing countries on a regional or sectoral 

level. The experience of aociali•t states baa shown that such aggregated power effected 

through centralized b&rgain.•ng for technologr, equipment, financing and investment can 

conaiderabl,y increase the ben 1fi ta. ~/ 

The foraation of blqing and investing cartel• and consortia in -•tern !Ca reflect• 

the - experience. Inter-DC industrial joint enterprises could fulfil the functiona 

of: 

collective bargaining for the purchaae of technolo87; 

collective 11&rlceting; 

collective bargaining for location of foreign inveatMnt, 

linked to regional pro~ indu.triali:sation. 

"JI Cf. § 6o (a) of the Lim. Declaration; ~AD Doc. TD/244, ~ 1979 at §§ 45ff; 13tt; 

y Ct. Ivanov, I.D., The State Konopol,7 of Porei&n Trade in the USSR, op.cit. 

' 



3- 5. 3 

fl&rmoniza.tion of the Legal degime Applicable to Industrial Co-operation. 

A constant weakness of developing countries' negotiations is the potential for 

divisive strategies exploited by TNCs. Together with institutional settings for 

mfo:nnation-eharing (supra), the ha?inoniza.tion of the legal regime applicable to 

'!'NC-negotiations is a mechanism to narrow the scope for divisive strategies. !/ 
Ti.e UN should stimulate and support developments towards hannonization of investment 

policies. It is evident that the goal of uniformity in such important areas is not 

achievable within the next decades. ~/ However, one can envisage the elaboration of 

a global conceptual framework for harmonization, which can be worlced out on a 

regiona.l level. In this context, the successful experiences of major industrial 

countries and reg>ons in hannonizing their respective legal framework reflect the 

crucial role of legal harmonization in industrial co-operation and integration of 

economic reg;_ons. '1./ It is not that these experiences can be completely transferred 

to developing regions, but ~hey at least demonstrate the utility of legal harmoni­

zation in regional integra :ion. 1/ 

The most realistic Wa:f appears to be the elaboration of general, global 

recommendations. Only gradually, this phase would be followed by the conclusion 

of multilateral treaties. At firr.t these would 0nly give broad guidelines for 

hanncnized treatment of foreign investment and international industrial co-operation. 

A cvmprehensive, uniform legal regime would be env~daged as a long-term goal. 

Instruments aiming at a gradual, regional and differentiated hannoniza.tion of foreign 

investment and intc::national industrial co-operation should be negotiated only by the 

respective groupings of developing countries. Insofar, they would differ from the 

negotiations for present Codes of Conducts. Individual issues of legal harmonization 

in the South/South context will be considered in the following sections (incentives, 

taxation, control, promotion of South/South industrial co-operation). 

Harmonization policies, however, have to be linked to policies of programmed 
industrialization to be fully effective, cf. Vaitsos, la FU.nci6n de las 
Empreaas Tra.nsnacionale~ en lo• Eafuerzoa de Integraci6n EconomiC<'!. en America 
I..&tina, UNCTl~D Seminar on TNCs in the Latin Alllerican Integration Process, 
Lima, 12 June 1978; 

UNCITR~L has been malcing a very slow progress in the unifol'lllization of the 
relatively uncontroversial isirues of inte:'Tl&tional conrnercial law and has 
up to now not found the will to enter more controversial fields, cf. Dt>c. 
A/CN,9/171 of 2 Mey 1979; 

Cf. Seiffert, et. al., Sozialistische Olconomische Integration, 1976; 
~eatmlclcer, &i.ropliachea Wettbewerbsrecht, 1974; 

Cf. BJ.D/IHTA.L, La Dimension Juridica de la Integraci6n, &i.ropa/Atrica, 1974; 
America I..&tin&, 1974; U?«:TA.D, Economic Co-operation and Integration •among 
Developing Countries, Compilation of the Principal Legal Instruments, 
'rD/B/f?J9, Add. I, vol. I-V, 1976. 

' 
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3.6 Organization.al Issues of s Comprehenaive IJ?f Progranme to Support Third World 

Bargain in&. 

Certainly a range of options to o .. ganize the structure of the proposed compre­

hensive UN programe to support Third World bargaL1ing erists. Some objectives need 

pa.rtic-~lar attention: the organization.al structure of such a progra11111e should not 

be disjointed and should allow for sufficient co-ordination and l~s. The 

present practice seems to be highly fragmented and in need of a coherent organization 

and conceptual basis. 

Economic, technical and legal bargaining assistance should be closely connected. 

Activities related to the macro-level (e.g. intergovernmental agreements) and those 

related to the micro-level should also be connected. The whole bargaining programme 

should be very closely linked to the proposed methods t~ promote the evolution of 

an International Induetrial Development law and competent UN bodies (UllCITRAL). 

AlBo, care should be taken to orient the programme closely to the needs of those it 

serves and to avoid the risk of '!. self-propelled. bureaucratic grovth visible in 

current practice. Finally, a strc:ng orientation towards project and overall goals -

such ~ promoting & high-quality Thl.."Ci World industrialization - is necessa.cy. 

A progn.me should rely on developing expertiae in conatant co-operation vith developing 

countrie•; such expertise should aerve principally as a focal ~int, a catalyst and 

an infonaation receptacle for developi.ng countries. 

UllIDO, in light of its experiences in project oriented advisocy services and its 

projects relatec.". at technologr co-operation among developing countries, should be 

cloael.7 involved in such a 1179tee. The Ull C'l'C'a advisocy activities would have to 

be co-ordinated vi th reapective mnru P~·· lew program!!eS should be located 

in the context of such & co-operation. Pin&lly, a re-orientation of UICITRAL and 

a reapectin close co-ordination with UllIDO II!~ tlB.l"I"Bnted, along vith the eatabliah­

ment of a ~ oriented e:iccluainly at promo'ting a n- International Industrial 

Development l.&v. 

To group the proposed project bargaining aaaistance activities under an organi­

sat~oaal uabrella, the est&bliahllent of Bil &eeDCJ' COllC8DtratiJ1« on intem&tial*l 

bargaining aaa~atance ahou.ld be coaaid.ered. .lt present, several US-aubfl7.-teea 

(UIIDO, C'l'C, UIDP) are dealing vith n9£0ti&ti.ng assistance. All suffer frOll the 

'bllreaucratic coaatraint•: there is no evaluation of aucceaa; the eatabliahllent of 

in-bouae know-how is relatinq inaJ.&nificant; oa:taide coasu.ltBllta, 11e>etq fro11 the 

C01111tl")' were the organisation is baaed, perform a JJorth/SOllth tranafer. The feed-back 

betwen. the needs or actual and potential uaen and Bil ott.n npu11Hng bureaucracy is 

liai ted. Accord.~1,-,, the proposed Coasu.l tancy ~ ab1111ld be modelled at'ter the 

orpniu.tioaal rules prop09tld for the Deep Sea !:nterpriae. It should be finUlced, on a 

gndqalq clom1ard. slid.in« scale, b7 the UJ', bu.t iDcreaaiD& 1,-, tbrou&h wlu.nt&r,J contri­

blitiona. It ahollld not reader senicea h'M of cbarp, blit charge fees. Onq r.wh a 

- I 



system would provide a valid indicator of its perfo~ce. The taak of the Conault&nc;r 

Agency should be to lessen developing countries' dependence on !Cs' pri'.ate l.av firms 

and on the consu.ltanc7 service• offered by private companies an.:. ::,,oasored by IC govern­

ments. It 'llOuld provide legal, technical and economic advice, 

' 



CRA~ 4: DIVEl!SIFTilfG TdE AGllfTS OF llllJSTRI11 CO-OPERJ.TIOI: JllCBILISIIG THE 

POTnfTI11 O~ lllIDDLE-SIZED llfT!RPRISES ilD OTHER lfON-T!fC ACTORS 

'!'he present structure of international industrial co-operation favoura ~Cs to 

the detrillt!lnt of enterprieee of -11 and •edillBI scale, particularly those frOll DCs. 

It is •ostly in the role of accessory and dependent suppliers to 'l'!fCs that these 

enterpri~es bec011e involved in !forth/South or South/South industrial co-operation. 

lfon-TWC actors seem to possess a considerable potential for contribution to Taird 

World industrialisation: smaller companies are used to produce effeciently at 

competitive costs for relatively 1111&11 IBllrkets, as it can be found in low incOl!e 

countr'.es. Their technologies are less capital intensive and, therefore, employ 

more labour. !/ Their production and 111Lrketi11« procesc is organisationally less 

soph;.st · cated and, therefore, requires lower managerial skills. lllediu..sized 

enterpris-s seem to be more adaptable to the social and cultural environment of 

host ctates and offer ~ter scope for local innovation. Also, •ediwn and small­

sized enterprises tend less to create cle&VA«l'S between highly developed centres 

and an underdeveloped periphery in DCs. P'inally, mediu..sized enterprises do not 

create the problem of great economic and political power eteered thro~ a removed, 

non-national global decision process which is characteristic of 'l'!fCs. ~/ 

These characteristics of industrial co-operation vith mediu..sized enterprises 

give them an advantage over T!fCs in the DC view. However, there a.re substantial 

obstacles &«&inst involvement of non-T!fC actors in industrial co-operation. Large 

T!fCs enjoy considt!rable advantages over mediWD-llized enterprises, particularly in 

respect to their greater exp.3rience and IB!l&geri&l capacities. llliddle-sized enter­

prises are eiposed much •ore to the political and economic rislca of industrial co­

operation in DCs. They lack the "aafety net" of T!fCs BDd can not spread failure 

rislca aaong a sufficiently large nuaber of projects. International and public in­

frastructural eervices are not geared to •iddle-siz~. enterprises, m.lcing financing 

more difficult. Also, the network of inveetment and ·trade regulation• in DCs ie 

often geared to control T!fCs and is, accordingly, unmanageable for non-T!fC actore 

!/ Gordon, The Bank and the Development of Sllall Enterpriee&, P'in&nce and 
Development, 1979, Jlarch iesue; 

~/ Cf. If eek (Pd.) Small r.rtterpriae Denlopment: Policiee and Progru.ea, ILO 
publication 1977; HIRD sector policy paper, Employment and the Dewelopment 
of S...11 r.rtterpriaee, P'ebruary 1978; de Vriea, Induetrialisation and 
Employment: The Role of Small and llledi~ized lllanufacturing Pirma, in 
International F.con011ic Dwelop91ent and Resource Transfer, 1979 {forthc011ing) 



p05s~ss~ considera.bly fewer capacities to handle regulatory obstacles. This 

situ&tion impedes beneficial industrial co-operation and presents a problem whose 

solution would seem to be in the interest of both DCs and ICs. ::X:s, as h011e states 

of non-T'lfC enterprises, are hindered in exploiting ~heir potential to participate 

in a new international division of labour and increasing their export potential and 

foreign exchange earnings. DCs, as h~3t states, could expect from a diversification 

of the agents of industrial co-operation a considerable contribution to their de-

vel opmental objectives !/ and an increase of their bargaining pover as they reduce 

dependence on a few powerful TlfCs. Promoting industrial co-operation vith non-TllC 

actors is also an instrument of collective eelf-reliance in the South/South context. 

lllechanisms to enhance the potential for non-T!iC industrial co-operation appear also 

to be in the interest of ICs. They provide a means for enterprises of small and 

medium scale to participate in industrial co-opera•ion and hence fit into the •iddle 

and sll&li incbistry pro~eti of several !Ca. A pro~ to promote the role of 

non-T'lfC actors should represent r-. package of mutual intere.t of home and host states, 

DCs and ICs. It would be oriented to providing preferuitial conditions for non-TIC 

actors to compensate for ex;sting competitive disadVantagea. 

4.1 Promotional Efforts in Favour of lion-TIC A~o~: Pre.ent Progr&Met1 

Today 11011e !Cs operate progrumes specifically to pr011ote •iddle-sized enter­

prises' foreign investment in DCs. For example, the "German Deo<relopment Corporation" 

(DF.C) promotes partnership inve.tment by West Gti1'9&11 enterprises, particularly of 

11edi1211 scale, in DCs by making equity invest•ent or qu.aai-equi ty loans, by providing 

advisory services for project planning and execution, by -tching Genian and DC 

partners and by pro•iding syst-tically investment data on selected DCa. 3/ 

The industrial co-operation pro~ of the LOll4i Convention (J.rt. 26 ff) ai1111 

specifically at involvement of ._11 and aediu.-sized fin., vith pri-.ry importance 

~ven to such firms in the participating DCs (J.rt. 26 (f)). Hovf;Ver, the LOii' pro­

gramme is limited in the prcYision of information, financing and pr011otiona.l act­

ivities and does not provide for ar.. equity or qu.aai-equity participation u usuiaed 

by the DF.C. 

~/ e.g. transfer and generation of appropriate technolog:r, e.plo;y91ent cr-tion, 
reduction of intern.al center-periphery tensiona. 

3/ D!C' s investment in a project is not pe~ent, but 1 i•i tfld in ti-. DB:' s 
present capital is Dll 1 billion; its only shareholder is the PRG; joint 
ventures are p!'Olloted u the beat form of industrial co-operation; DF.C vo:."lca 
on the principle of private enterprise and profitability is expected from sup­
ported projects. Adequate inveat•ent protection is a prerequisite for support. 
A third nf invest-.it is located in LDCs. Onl;:r DK 11 •illion have been 
reported as overall loases up to now, because of careful project nal UAti on, 
see Annual Report for 1078. 

I 
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The world Bank supports the activities of small and medium-sized enterpris~s 

in DCs primarily through loans and guarantees, throi..gh an expanded programme for 

equity participation for shorter periods of time, leasing of installation and equip­

men~ and formation cf c corpa of industry advisers to render consulting services 

~;~cifically for miJdle-a.nd small-scale industry. !/ However, the orientation is 

developing of smali-and medi11111-scale industry in developing countriec, n~~ at the 

participation of such fi~s in international in~ustrial co-operation. 

UNIDO has collected experiences ;.n promotion of industrial co-operation of 

sm~ll and medium enterprises in the ~ontext of its Investment Co-onerative Pro~amme 

(ICPO), its Industrial D•io'elopment Fu.,1 3/ an' ite liaison offices in several ICs. 

The re~ult of its exp~riences lu&ve been proposa_ to expand promotional services, 

parti~U.:arly through co-operation with non-goio'err. ~ntal ind~stry organisations and 

~hr~~-n programmes to improve the contacts e.mong sr.iall-scale industrialists and 

, '.lvernments and firancing organisations. However, also «hesP. proposals are more 

o•·iented at fodtering s11111.ll-and mediW11-scale industrialisc.tion in DCs and leu at 

fostering industrial co-opera';ion over national frontiers, part:.cularly in ·i;he 

South/South context. 

The eval•1ation of existi:'l8 ;:ractices to promote small- and medium-scale 

induc+:--i.al co-operation indicates that 1>n';erpris.~s of that scale, particularly 

from DCs, still need cor.diderabl~ efforts to reiuc~ the obstacles faced by non-TNC 

actors. On one side, the dimensi0n of promotion and ~'tchrlaking has to be further 

den.!or :d, perhap& en ~·1e lines of the Lom6 Convention. In addition, advi'301-;­

eervices and strate~ic information for m;dd'e-sized i~dustry co-operation are 

necessary to provide k:now:edge and experience similar to what is available in +.he 

informati n systems 0f TNCs. Thirdly, a safe·~y net for non-TNCs is necessary 

which takes into accc>•mt the specific anci subs·:antial vu' nerabill t:, of non-TNCe to 

tne 'olitical and economic risks of North/South and South/South industrial co­

operation. Insofar as ICs already provide effective services to their own enter­

prises - an example being the DEG of the FPG - no additional progr&11111e except co­

ordination and infonnation-sharing seems necessary. However, for enterprises 

particularly in DCs where such a programme does not exist, many additional efforts 

are warranted. Htire, proposals could rely to some extent on the effective support 

giver to middle-sized enterprises by su:h government-sponsored agenci~e as the DEG. 

ill these methods and mechanisms have to 1~ccgnize that non-TNC actors require con­

r;i_.~rably more safety, advice ~nd experienced participation than the large TNC which 

-..a.n be operated on its own. 

~/ ~ordon, D,, Finance and Development, 1979, March issue. 

!/ Cf. ioc. ID/B/c.3/60 of 14 October 1977. 
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It is hence a model of tripartit~ co-operation, home and host states and inter­

national body vnich serves as the guiding concept for ·:he pol icy package el'"borated 

below. In such a tripartite model of co-operation, the emphasis should be in 

additicn to informational and promotional ~ct"vities of an already familiar character -

on reduction of risks. For the host statn, this implies that some form of reduction 

of the risks associated With small - and medium-sized enterr;rises (non-perfo~.ance, 

unreliability, absence of established reputation) has to be found. ~or the home state 

and its enterprises, a policy package must provide a reduction of the political and 

economic risks associated with DC co-operation. On one hand sucn risk reduction 

strategies consist of screening processes ai.d careful evaluation of co-cperation pro­

Jects anJ, on the other, a direct aesumption of the risks involved by governments 

and international organisations which are mo~e capable to assume such riskc than 

the small- a.r.d medium-scale er.terprises participating in industrial co-operation. 

4.2 A Tripartite Model of Industrial Co-operation with Non-TNCs 

A programme to facilitate and promote co-operation with non-TNCs w~uld at 

first have n match-making function, i.e. to identify and bring together feasible 

projects and partners. It would have to provide information and advisory services 

for partiners in home and host ccuntries. Advisory services would relate to co­

operation proJects; to financing alternatives; to legal, technical and economic 

elements of co-operation proJects. Advisory services would also cover (pre-) 

faasibility and project implementation analysis. Most of the elements of such a 

programme can already be found in operations undertaken by UNIDO and as established 

in the Lem~ Convention. However, these activities vould have to be directed 

specifically at Sou•h/South co-operation, as here obstacles are the greatest and 

assis·~ance seems to be able to have a great mobilizing and supportive effect. 

Of considera~le importance would be strategies and methods directed at risk 

:.·edi:.ction. Risk reduction would at first be sought through the advisory services. 

In addition, a ~ripartite model of industrial co-operation should be established 

to make the following ccntributi'·rts: 

(i) Host Country 

The host country would have to specify what develo~ment priorities nre a pre­

condition fer the identification of suitable projects. Secondly, i~ has to establish 

a project pipeline, eventually asyisted by international organizations. Thirdly, it 

should establish monitor contact• and co-operation with the co-operating enterprises. 

rourth, it Ahould specify in detail the conditions for capital transfer and re­

patriatio~, import of raw materials and capital goods, exports of products, utiliza­

tion of domestic capital and natural resources. Finally, it ehould provide guara.nteea 

for the stability of the contractual conditiona. 
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( 11) 

Success depends essentially on a strong support from an interr.ational agency. 

Such an agency should, in addition to supportive operations discuss, provide loans to 

co-operative proJects which have been approved by the agency and the home and host 

contries. But the crucial elements of the policy package proposed would be per­

formance guarantees granted by the hom;e country and channelled through the inter­

nai.ional agency for those pro 'ects which have been mutually approved. The guarantee 

would assUTe the host country tuat the co-operatioj project would perform as 

envisaged. It would thus red~~e the obstacles against non-TMC co-operation created 

by the risk perceptioa of the host state. It would be laid down in a respective 

guarantee contract. 

(iii) Home Country 

The home country should establish a national industrial co-operation agency 

which is responsible for the execution of the policy package proposed and assumes 

the necessary informational &nd prom~~~ona~ responsibilities. It would participate 

in joint evaluation of projects with the international agency and host stat~s. 

Primarily, it would give a performance guarantee to the international agency for 

its ente17riees' approveG. co-operation projects. Finally, it would provide a 

comprehensive investment guarantee to its enterprises for a specified minimum 

rate of return. This gua-rantee should be tied to comatitmente by the enterprise and 

etip!tlated accounting procedures to make sure that sufficient performance in­

centives exist in spite of a guaranteed minimum rate of return. This guarantee 

syeterr. would reduce the risice faced by the non-'l'NC enteT'pr:se in industrial co-· 

operation. It would involve the home state in the industrial co-operation process 

(co-responsibility), bu~ still leave the operational autonomy to private enterprises. 

Guarantees t~ the enterpriee could be replaced by equity investment - as in the 

DEG case. 

The international agency should assume the role proposed for home states 

where enterprises from IX::s which are not able to shoulder the rislcs and administer 

effectively the process of project selection and execution in in'.lust.r1a' co-opera­

tion. Basically, the proposed policy pac~e seeks to involve ho~e states, host 

states and th~ operating enterprises in a co-operation project with an international 

agency acting as a mediator and as a supporting agent for DC home s·~.ates. The 

international agency should have access to a speic~l fund to back up guarantee for 

co-operation undertaken by non--TNCs from DCs. A cost calculation of r.uch a pro­

gramme !/ indicates that the costa woul ~ be manageable. 

Hoff111&nn, L /Sanders, H., Industrial Cooperation in the Field of s.a;1- and 
Medi um-3cal e Private Jl'oreign Direct Investment in Low Income Devel opi.1g Countries, 
for i:he Joint Study, Vienna, 1979. 
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4,3 Inatit~tional Settin« 

It seems usef:;J. to concentrate the various atrat9«ies discus1ed in one agency of 

a semi-uton"l!ous character ("UN Industrial Development Corporation"). Such an agency 

could be attached to - or developed c·ut of - presently undertaken activities euch as 

an expanded U!UOO Industrial Dt!Velopment P'und and Investment Co-operative Progra1111e 

Office, The agency would e%J>&lld present inve1tment and industrial co-operation 

activities and be oriented strongly towards industrial co-operation among DCs. As 

to s~ecific projects, the agency would be involved in seeking out screening and 

evaluating co-operation projects. The agency would then participate in the economic 

and political risks of the project, either directly through equity participation and 

guaranteee on behalf of enterprises from DCs or throU«h mediated equity parti~ipation 

and re1pective guarantee1 on beh.3lf of IC home states. 
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' C!'.APTE? ., · DY:.A.'!IC STABILI':'Y FOR IN:xiSTRIAL CO-OPERATION: TOWAPDS A SY:'i'i!!~IS 

CF S':'ABILITI AND DEVELO~AL FES?O~SIVENESf' 

5.1 Stabilitz as a Prerequisite for Mutually ldvantaieoua Industrial Co-operation 

Sufficient stability, i.e. predictability and reliability of the basic terms 

and condition• of the co-operation project &lid of crucial elemen~B in the economic, 

social, political and legal environment is necessary for the co11111itment of large 

resources of capital, of 11111111pover and technology, of enterprise and economi~ develop­

ment planning on a long-term and co-ordinated basis. The need for stability exists in 

traditional foreign direct investment, but also, or even more so, in the evolving forms 

of non-equity industrial co-operation. Here, the emphasis is turning away from 

"investment security" to "contract stabil Hy". 

The existence - and the expectation - of instability gives rise to a series of 

defensive strategies used by both parties, imposing otherwise avoidable costs. Foreign 

enterprieee undertaiting industrial co-operation will attempt to protect their opera­

tions by insisting on excessive profits on a short-term baAis in order to obtain a 

premium fc~ the risks associated with perceived instability. Lov equity/debt ratios 

are seen as instruments to reduce the risk component borne by the investor and shift 

it to the host country. 'these premiums for perceived risks are imposed on the host 

state and additional defensive strategy will but increase the coats of internationa.l 

industrial co-operation. 

Foreign enterprises are required to contribute through their investment and co­

operation to the economic development objectives of the developing host state. ~/ 
Hovever, as long ae there is no assured stability of the co-operation project's legal 

regime and its enviro1:111ent, it will be very difficult for any enterpri1e to co11111it 

itself to such long-term development gosle. Finally, foreign enterpri1es Bll'ploy -

the greater their perception of risks, the more so - a set of defensiv"' strategies to 

build a safety net. Moat o~ these strategies negatively affect the bargaining of DCa 

and their ability to extract a ma.ximu.' contribution to indu1trial development from 

the foreign partner: a system of built-in continued dependency of t;1e host state on 

'!'NC1 (thrcro.gh a continuous need for transfer of technology and me.nagerial experience, 

access to international 1111'.rketing channels, control over shipping and finance) is 

meant to deter DC1 from reviaing on~a n9«otiated investment teI'!'lls. Other atrategiea 

to reduce the scope for DC nationa~ econ011ic sovereignty includ~:3/ 

~/ Cf. e.g. para. 59,g,h of the Lima Plan of lctiou 

3/ Cf. Koran, Copper in Chile, 1974, p. 153ff. 
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collective action of an info~ or fo~ character (e.g. inve•t•ent 

con•ortia, involv•ent of banU and t:Utomen in the invut•mt .. rr&n«•mt) 

internationall1 enrineered dependence (e.g. forei1:11. tru9t account• to collect 

proceed.a fro111 the •rketin& of the inv•t•ent project) and 

etraterie• to manh&l international eanction• &«&inat recalcitrant DC• (e.g. 

publicit1 riven to international arbitration alll&rde, litigation in other 

countries subsequent to nationalization, aeaaurea ai•ed at the creditvorthi­

neu of DCe) 

On the other hand, DC• have countervailing rlrate&ies vhich, thOQ8h often not 

successful in ll&Xi.aizin& developmental contribution froa induiltrial cc-operation, 

affect the international activitie• of TWCs1 nationalizations, l-«i•lativel1 or 

adainistrativel1 enrineered revi•ions or encumbraa~ee of an invtoataent project'• 

legal regime and financial feaeibilit1. Such ~.;tions can iapose coneiderable coat• 

and louee on TICs, but they onci affect to a correepond1nr de«rn the host state 

in queation, e.g. throurh a cut-off frOll international •r.il.eting and tranefer of 

technology, a deterrent effect on futur~ inveetaent thr<>U«h addi'\ional riek marrina 

required for perceived inetabilit.r, or a reduced creditworthinees. ileo, the strategy 

of confilict between illVMtor and hoet etate often leade to an eecalation of 

defensive meaeuree which ie counterporductive to both partiee' roah. A prime 

example is the escalation of TIC aanipulatione thr0\16h the global corporate •.r•t91 

(e.g. tranefer pricing abueee, globally rather than nationally ori'lnted inveet•ent 

atr&t8irie&) and DC countervailing control etrate&iee. The coneequence ie the 

eatabllehment of increaaingly more complex and all-ubracing bureaucratic etructuree 

which e.ttfll!IPt to cope with ever more eopllietic.ated TIC etretegiee, Thie mutually 

generated build-up of bureaucratic eyetel!'.a results in costly time delays; in com­

plication of project planning and iaplBl'entation; in the exclusion of medium-eized 

enterprise•, particul~rly from DCs not poaeeesing the experiences and cap•citie• to 

cope with complex investment regulationa; in the diversion of large financial and 

hwnan Maourcea from industrialization efforts to feed the ever growing bureaucratic 

system& of host •tatee and TICs. 

sta.bili ty ie, accordingly, a deeieive inue for induetrial c:i-operation. 

Stability pertain• to the narrower question of the ab!lit.r of the DC and foreign 

partner• to rely on terms negotiated between them. But it p~rtain• as well to crucial 

economic, •ocial and political conditions of the national and international environ­

ment of :•ndustrial co-operation. A narrow p•rception of iln'estment security will 

often ovorloolc that it i~ leH the inetabilit.r of an inveetment projects legal rsgime 

than the instability of .. jor environmental facton which create• hindrance• for long­

term COG11it11ents. DC• have - because or their underdevelopment and vulne:;""&ble position 

in the world eco~omic system - often littl~ control over such deetabilising external 

tactor1, The relevant analysis h.ae hence to view the i1sue of stability from a global -

and not j'at from a narrow legal - perspective. 

II 
I 
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All co~tr1butions to the present study aim at increasing the long-term stability 

of indu~tr1~l co-operation, particularly the programme to bring DCa to a l.ivel of bar­

ga1n1ng abilities comparable to that of their foreign partners and the prcgranne to 

promote the evolution of a Nev International Industrial Development Lav. The 

folloving subchapter focuses on one very controversial aspect of stability: stability 

of the terms and conditions negotiated and relied upon by host state and its foreign 

partners. 

!t present, the issue of ~tabilit/ is fraught vi th an unresolved Cbntroversy 

between !Cs and DCs. This controversy on Third lfrrld efforts to obtain the power to 

revise - on the micro-l1Wel of contractual arrangements as well as on the macro-level 

of international arrangements - t _rms, conditions and instituti< .• s once established. 

The conflict between traditional international law concerning investment security 

versus the principle of national sovereignty aver econ:>mic development characteri::es 

the positions. Thie conflict is intensified by the perception held by many TNCe and 

home states of stability: complete unalterability of terms agreed upon or existing 

at the onset of a long-term investment project. The risk of obsolete or inappropriate 

terms is thus laid on the shoulders of the host state, of all actors the least able to 

control and carry the risks associated vith rapid transition and to maintain such 

terms through the storms of change characteristic in societies engaged such transition. 

This study rejects that the issue is the choice between investment security and 

national sovereignty. Stability is viewed rather as a dynamic concept which allows 

the co-operative relationship to be ~aintained through the unavoidable storms of change. 

The existerce of a mutually advantageous relationship alone merits stability, not the 

individual temrs. Fr~m social cybernetics we know that social systmes incapable of 
. 1/ 

structural change are iikely to perish. - On the other hand, social systmes that 

possess some stability of their internal structure and are able to cope with external 

challenges through adaptation and revision have ~ considerable higher chance of de­

velopment and survival. This ability to adapt may be termed "ultrastability" or 

"active stability", We employ here the notion of "dynamic stal:i.lity". As a con­

sequence, we have to search for methods and mechanisms which combine the requisite 

stability with adaptation and which institutionalize a continuous interdependence of 

the parties on the basis of mutual performances. Responsiveness to DC industrial 

development has to be combined with the requirements for stab,~ ~y of long-term 

~/ Cf. DB'lltsch, X. w., Nerves of goveI'11111ent, 1963, p. 214ff.; 
und Gesellschaft, 1972, p. 17; Cadvallad The cybernetic 
in Etzioni/£tz1oni (ed.) Social Change, 19D4, p. 159. 

Klaus, Kybe::-netik 
analysis of change, 

-=r 
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complex and high-r1e~ planni,g and co-ordination. It le the concept of "d.,ynaaic 

stability" vhich is mee.nt to replace the stale conflict between inves·~ment security and 

national sovereignty and which is to •e~ice as a guiding concept for the methods and 

mechanisms elaborated below. 

Furt~ermore, the study as11U111ee that stability is not Just a position of !Cs 

confronting the ant&«<>nietic interests of DCs: Stability is, on the contrary, an 

important bargaining aaeet of DCs. 

Socialist states have, for •.hie reasons, plac !d utmost enr,:ihasis on co-operation 

stability enabling them to harness the potential of industrial co-operation to a con­

siderable extent. ~/ 

Fina11y, stability can not be viewed as an exclusively North/South - and TNC -

issue. ~on-TWC actore of industrial co-operation, e.g. medium-sized rnterprises, 

particularly from DCs, are much less able to spread, reduce, insure and shoulder 

the political and economic risks associated with international industrial co­

operation than TNCs. The perception of instability is a fa~tor w~ich favours 'IWCs 

over DCs and non-TNC actors. Stability of industrial c?-operat1on is hence to be 

viewed as a crucial isoue to promote economic co-operation among DCs. There have 

been some attempts to taclcle the stability issue in the South/South context. 3/ 
However, these attempts cannot equal the safety net erected by IC~ in protecting 

the foreign investment of their enterprises. J/ The instruments proposed in this 

study aim primarily at increasing actual and perceived stability in the context of 

policies promoting South/South co-operation and of the diversification 0f the agents 

of industrial ~o-opcration. 

3/ 

Cf. Ivanov, 'nle State Jllonopoly of Foreign Trade in the USSR: The Experience 
and Conclusions of Interest for Developing Countries (The Case Study of the 
Soviet Machinery Import from the Western Countri~s), report for the Joint 
Study. Thia a.apect has al110 been emph&sized at the June 1979 11eeting of 
Eminent Persons to discuss the Joint Study. 

E.g. the Inter-Arab Investment Guarantee Corporation; investm.-nt protection 
and promotirn treaties between e.g. Afghanistan/In~oneaia (1955); Egypt and 
Kuwait (1966); Kuwait and Iraq (196f). 

E.g. the investment protection treaties concluded prima•·~ly by the RG and 
Switzerland or the friendship, commerce and navigation treaties concluded by 
the US. 
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The first section belov vill deal vith method.a and mech&nis- to increase the 

adaptive capacity of co-operation contracts, the second vith the stabilising capacity; 

finally, a section vill deal vith inst1tut1onal &apecta to promote the requisite 

synthesis of adaptive and stabilising instruments. 

5.2 Tovarda a system of adaptation in ind11.11trial co-operation contracts 

Adaptation of the contre.ctual structures for industrial co-operation can take 

place through a variety of method.a. 'l- 0 nece!'3ity to equip long-term co-operation 

agreements vith adaptation mechanisms is not a completely nev phenomenon. C011JDercial 

interaction among western industrialised countries has required increasingly adaptive 

instruments to solve problems of long-term contracts and of the volatility of jointly 

undertaken projects. !/ The same &pplies to F.aat/Weat traC'e. ~/ Reeolutions and 

recommendations from highly competent international organisations have repeatedly 

stressed that renegotiation clauses and procedures vould be a suitable vay t•) provide 

for increased reaponaiveneaa of investment agreements. J/ The present atacly, hence, 

vi!l ~~.lore specific iairuee and appropriate mechanisms of ad~ptation. The respective 

methods and mechanisms could become an i~ortant element in the proposed programme to 

support Third World negotiation abilities thrc~ model contr&cts and negotiation 

guidelines. 

!I 

~/ 

Cf. Oppetit, L'adaptation dee contrats international aux changementd de ~ir­
constances, Clunet/Journa! du droit inte'l"fl&tional, 1~74, p.794; Pasquel/Jehl/ 
Sanson-Hermitte/Thomson, La relation du droit au futur, Contribution to +he 
lfarch 1979 Dijon colloqui"~ "De l'Energie nucleaire aux nouvelle& sources 
d'energi.~"; coamunications by Bernini, Holtzmann and others on Tecilniques for 
resolving problems in forming and performing long-term contracts, Co11111W1icatione 
for Working part r;, Proceedings of the Fifth International Arbitrati0n Congrr~a, 
Nev Delhi 1975. 

Cf. ECE Doc. TRADE/R. 373 of 31 August 1978; of particular interest and the rules 
for contract adjustment in the GDR'a Code ~n International Economic Contracts at 
para. 42 and 295. 
Cf. UN, Impact of Multinational Corporations on Development and I~ternational 
Relations, op.cit. at p.38; Annual Report of the Secretary-General of ICSID to 
the Administrative Council, 197~· OPEC-Resolution XVI.90 of 1968, in 7 Int'l 
Legal Mat. 1183 (1968); th, .. rt.1 .bsembly (GA Res. ]202, SVI, in Art. V(6) 
has expressly decided that one ,,f • ·" five major objectives of a Code of 
Conduct on TNCu is "to facilitate, as necessary, the review a~d revision of 
previously concl1•ded &«reements". Thia has bem taken up in the "Fol"llUlations of 
the Cha1I'1Nln" of the Intergovernmental Working Group on a Code of Conduct, Doc. 
E/C.10/AC.2/8 of 13 December 1978, p.4 where TNCs, in the absence of renegotiation 
clauses, "should respond positively to requests for ••• renegotiation of contracts 
••• in cirCWll8tances marked by duress, or clear unequality between the parties or 
vhere the conditio:ts upcn vhich auch a contract was baaed have fundamentally 
changed, causing thereby unforeseen major distortions in the relations betveen 
the parties and thus rendering the contra,~t unfair or oppressive to either of the 
parties". 
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' (1) Adaptation Mechanums Througti the Organisational Structure of Co-operation 

Contracts 

Self-adaptive capacity can be increased by a shorter duration of co-operation 

contracts when a renewal or extension is made conditional on performance in forms of 

S)ecified targets. Self-adaptation inc;:eases also to the extent that the legal regime 

of a proJect is less comprehensive, excessively detailed and rigid and leaves more to 

joint decision processes, the procejures of which are established thr<J118b. a framework 

agreement or through Joint venture types of corporate organis&tion. ~/ To the exter.t 

th.at decisions .·ver futurt: operations are not exclusively and comprehensively governed 

in an overall contract - but to be made through procedures and connittees established by 

the master or framework agreement there is moreopenness 1o bargaining at the various 

stages of project implementation. This break-down of initial, comprehensive negotia­

tions into periodical bargaining processes allows the host sta~e to articulate its 

gradually increasing bargaining power and industrial experience, in short: to obtain 

adaptation parallel to its industrial learning curve. 

Also, the ins~itutional1sation of quid-pro-quo packages increases adaptation, as 

each partner's performances can be tied to the other's throughout the contract's life. 

Performance can be tied to tax and other incentives so that a continuous process of 

give-and-take provides for adaptat:on. 

(2) Adaptation and Dynamisation of MaJor Pro,iect Functions 

Another method of injecting flexibility into the project's regime is the use of 

provieions which allow for an automatic adjustment of major project functions 

according to key external factors. Similarly, built-in change can be engineered 

through a pre-programmed gradual phase-in or phase-out of the parties share in or 

control over major project functions. The basic idea underlying these concept& is to 

generate a "dynamic prOJect contract" which is able to transform itself in the course 

of time or in response to crucial environmental factors and thus to replace the road­

block effect of rigidly drafted comprehensive agreements. 

~/ Cf. for a model of quasi-corporate organization of joint decision and adjustment 
procEsses see the model contract on international industrial co-operation and the 
respective report "Gestion de la Co-operation" presented by Touacoz at the Hice 
Colloquium, June 1979, on International Induatriai Co-operation rontracts. 
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In thP. context of financial issues between host states and investors, adaptation 

can depend on crucial external factors (e.g. inflation, commodity prices, currency risks, 

governmental market intervention), t~rough indexation of export prices or taxes on im­

ported industrial products or tax systems which provide for an increasing host state 

share or which are tied to an agreed upon rate-of-return criteriwn ("sliding taxes"). ~/ 
In the context of issues of ovner3hip and control, a dynamism can occur through dis­

investment programmes which increase national participation over time 3ccording to 

pre-established schedules and which eerve ae instrwnents of transition from fore. ~ tn 

national control. Ir, the context of developmental obligations (localization ct 1 "'"'"• 

obligations related to forward and backward integration), dynamization can be stipulated 

through schedules which gradually increaae the respective developmental obligations of 

foreign investment. ~/ Such gradually increasin~ obligations prepare the investor and 

the DC for the oroblems associated with developmental contributions of an investment 

project but do not overburden the partners with too many obstacles to be faced at once. 

·( 3) Mechanisms for Renee;otiation 

Renegotiation of long-term agreements is a most sensitive issue in present con­

troversies, particularly as renegotiation appears to replace the traditional form of 

asse!"tion of national sovereignty through nationalization. l/ Of particular impo!'tance 

would be, therefore, the deeign and thP. promot!on of appropriate provieions and pro­

cedures for the adaptation &lid renegotiation of long-term c~ctracte. This approach 

eeems to fit in the synthesis of stability and ada-ptation required for "dynamic stablity", 

Such provisions and procedures would have to be worked out through the UN program.ne to 

support Third World bargaining and promoted through model contracts and negotiating 

manuals. The renegotiation provisions and procedures would have to be designed for the 

vario~s forms and sectors of industrial co-operation. 

~/ 

~/ 
~/ 

Cf. Walde, Financial Arrangements between Host States and 'IWCs, UNCTC Roundtable 
on Negotiations with 'IWCe, April 1978. 

Cf. llf, TNCs in World Development: A Re-Examination, op. cit. at p. 77ff. 

Cf. for analysis of renegotiation practices and provisione in investment agree­
ments - Walde, Revision of Transnational Investment Agreemento, 10 Law.Am.(1978) 
265. 



a) Contractual Renegotiation Provisions 

Contractual renegotiation provisions would rrovide: 

a definition of the event triggerin& renegotiation: material ch&n&e of 

fundamental circumstances; ~/ substantial change in comparable conditions, 

world market ~rices, or financial yield, defined by a target rate of return; 

non-compliance with the obligations imposed by authoritative international Cedes 

of Conduct and comparable instru11ents; 

a period of time, follovin& which renegotiation could take place periodically. 

Periods of time for renegotiation could also be defined by usin& such criteria 

as recoupment of initial investment plus a stipulated return on repuyment of 

outstanding loans. 

the scope of renegotiation, renegotiation could cover the whole agreement or 

only certain key provisions. 

the standards to be used by the parties in renegotiatin&, e.g. fairn~ss; 

sharin& of ur,expected risks; target rate of return; comparable terms; 

account of the risk taken; economic feasibility of the proj~ct under revised 

terms and the partner's competitive posit1on; standards set by international 

organizations or through bilateral intergovernmental agreements. ~/ 

b) Renegotiation Prccedures 

There is a variety of procedural arr~ngements for channeling renegotiation pres­

sures into cinciliatory and semi-juridical procedure&. The parties could, for example, 

provide for a bil~teral renegotiation procedure with the possibility of appeal to the 

highest levels of each sides. l/ Parties outside the contractual context could inter­

vene if a deadlock situation persists. On the basis of an inter-governmental agreement, 

~/ 
~I 

Cf. the ''Formulations er the Chairmad', cited supra. 

Cf. US Renegotiation Act of 1951, 50 USC Appx. 1211-1233; US Armed Services 
Procurement Regulations, 32 CFR para. 3-308 (1977); OPEX; Res. XVI.90 of 1968, 
op. cit. 

In this context, it would be useful to establish a code of ethical behaviour for 
negotiation and renegotiation procedures, i.e. determining what practices (threats 
and pressures) wou11 be unacceptable and what practices would be acceptable, 
Cf. Vagts, Coercion and Foreign Investment Rearrangements, 72 AJIL (1978) 17, 34. 
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' ~/ representatives of both states could meet to find an appropriate solution. Third-

f · 1. t. d. 2/ . th party inter\'ention could also consist o a conci 1a ion procee 1ng - vi a con-

ciliator t~ =lee non-binding proposals for contract adaptation. Finally, third-party 

intervention could be fashioned in t'-- '"orm that the third party would ':le empowered to 

render a binding decision adapting the contract. ]/ 

c) A Facility for Contract Adaptation (FCA) 

It see111s that a neutral and mutually acceptable institutional facility to adapt 

a co-operation cor.tract upon the parties' request and corresponding to contractual 

provision, is in the interest of both partners. Su.ch a facility should be attached 

to the proposed System for Conflict Resolution. It would develop further the 

approach adopted by the ICC rules for adaptation of contracts and by the former 

US Renegotiation Act. Y 

Juch a facility would, upon referral by one of the parties aubsequent to a 

~orresponding contractual agreement, appoint a neutral third person from a list 

of experts. This third person would conduct, in accordance with respective rules 

to be established, a procedure for contract adaptation with the participation of 

':>oth parties. He would issue non-binding rec011111end.ations for contract adaptation; 

if eo empowered, he could also issue a legally binding adaytation. In doing eo, 

he would rely on standards stipulated by the parties in their contr~ct or standards 

to be elaborated within the context of the ~reposed bargaining rrogranme and by the 

Commission for Industrial Development Law. A. ropriate safeguards for the party 

which does not agree with an adaptation could be included, e.g. the richt to terminate 

the contract with appropriate notice. 

~/ 

2/ 

}/ 

~/ 

Thie is a procedure often employed in East/South intergovernmental industrial 
co-opera.ti on. 

Cf. the new ICSID rules for an Additional Facility for ~~e Administration of 
Conciliation, Arbitration a..,d Fa.ct-Finding Prc~eedings, Washington, DC., 
:..iepte111ber l';;7i:.; 

E.g. para. 42 and 295 of the CDR Code on International Economic Contracts; 
see also para. 31~ of the Civil Code of the Federal Republic of Germany and 
the "Vertr&&ohilfegesetz" (La·>' on Contract Adjustment Assistance). 

Cf. ICC publication No.326 of 1978. see also the US Renegotiation Board 1217 
US-Code (Washington, D.C. 1977) and the respective p•ovisiona of the GDR Code 
on International Economic Contracts Commented on by Strohbach, in his report 
for the Joint Study. 



Page 81 

The proposed facility for contract adaptati~n woulc' provide a solution for 

p~rties that cannot agree on another procedure or s.nother institution; it could 

serve as a point of reference in inter-governmental agreements. It would not exclude 

the competence of other institutions, but through proper fashioning of the procedural 

and substantive rules and through its composition provide a middle ground for negotia­

tions between DCs wanting excluaive national jurisdiction and 'IWCs favouri·g sub­

mission of disputes only to established international arbitration tribunals. The 

insti tutic.nal setting of the facility for contract adaptation would tie it i!'lto 1:he 

proposed UN gystem for conflict resolution (infra.). 

5.3 Towards D;,-namic Stability of Industrial Co-operation Contracts 

In addition - and ertricably linked - to the methods and mechanisms directed at 

increasing the adaptive cap~city of i~dustrial co-operation contracts is the need to 

improve Pffectiveness of instruments related to co-operation contract stability, 

specifically in South/South agreements. They only are pm.ctical when they are 

packaged with mechanisms designed to adapt contractual arrangements to developmental 

needs. Stabilization also has to avoid the conflict costs of the confronting strategies 

of nationalization and risk margins and economic boycott. Stabilization should hence 

be complement adartation and be linked :o developmental performance. In particular, 

one has to seek mechanisms of stabilization which increase Third World bargaining 

abilities. l/ 

(1) St~bilization Provisions 

Investment contracts ofte.n contain so-called "freezing c:auses" which establish 

the legai framework for investment for up to 20 or 30 years. ~/ The validity of such 

clauses is questionable. An appropriate compromise would be to recognize and even 

sanction stabilization clauses with reasonable limits. Stabilization provisions 

shou'd be recognized to the extent that they are legitimate for long-term and high­

riek investment, that they are balanced by adequate adaptation provisions and that 

they are conditioned by binding commitments for developmental performance. Freezing 

clauses gcing beyond these limits should he considered contrary to international 

public policy and hence void. It appears ~eeful to elaborate acceptable model 

eta bi 1 i zat ion clauses with adapt a ti on provisi one. They could be tied to commitments 

~/ Cf, the emphaaie given by Socialist state in East/west co-operation to stability 
as a m&Jor factor of bargaining power, see report by Ivanov for the Joint Study, 
op.cit. 

~/ Cf. Weil, Lee claucee de stabilisation ou d 1 intangibilit~ ineer~e 
dane lee accords du developpement economique, in M~langee offerte A Charles 
Rousoeau, 1974, 30lff; critically Brown, Choice of Law Provisions in Con­
cessions and related contracts, 39 Mod.L.Rev. 6(1976). It has also been asserted 
that eta bi 1 i zati on clauBdS are counter the iue co gene of economic independence azid 
hence void, see Ninth Ar~entine Democratic Lavyere Association, July 1970. 
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fer developmental perfonna.;ce, e.g. to a coimnitmeat to :ibtain a certair. degree cf 

domestic proce~sing of natural resources or of foreign exchal16e earnings. Stabi~'­

zat!:in guarantees within reasonable limits and in a situation of balanced bargainir>g 

power could be made effective by compensation bonds, in which the host state would 

give the investor - or the home state through an intergovernmental agreement - a 

bend tixi~ the mini!'!W!I amount of coT.pensation to be paid in case of nationalization 

or of a mater:al breach of contract. These bonds would have to be paid upon the 

decision of a proposed centre for conflict re3olution as proposed (infra). 

(2) ~ability Through Streamlining Administrative Procedures 

In response to the challenges cr~ated by TNCs, host countries have established 

often highly complex bureaucratic procedures which can prove mutually costly and 

comcersome and which often seem more to ~d administrative costs than to extract 

developmental contributions. Such administrative complexities exercise a roadblock 

ef~ect particularly in discouraging involvament by ~iddl~-sized enterpris~s from 

developing countries !/ because they are less able than '!'NCs to cope with bureau­

cratic compl~xities. The n~t1ve effect of bureaucratic obstacles on industrial 

dl . . 2/ I co-operation haa repeate y been emphasized by business concerns. - t has b~en 

found that it is less the regulat ·on '.Jf forei,~ invest: .. ent than the bureaucratic 

obstacles and the unpredictability of administrative decisions which impede .n­

dustrial co-operation. ~/ The delays and costs produced by overly coi .. ;ilex b'1reau­

cratic procedures Gre sufferer' by both pa:-tners. The procedures of-ten eerve more 

to encourage bureaucratic gl'Owth than to provide effective control. ~/ Accordingly, 

utmost care should be devoted to de-wise administrative procedures that are effective 

and do not create unwanted obstacles. It seems that an efficient administration often 

will be a better investment incentiv~ than tax incentives which freque. tly imply a 

loss of revenue without corresponding stimulating effect. :t is suggested activities 

be undertaken to assist DCs in setting-up effivient administrative pr'.Jcedures to deal 

with international industrial co-operation. 

!I 
2/ 

4./ 

Cf, Bhandari, UNCTAD Doc. TD/B/G 71/7 of 11'. September 197fl at p .. ~9. 

Cf. a meeting held by the Jo:.nt Study group in February 1979 in Bo1.~ with 
representatives of West German Companies; meeting with BIAC/OECD, Paris, 
Jll.arch 197). 

Vaitsoe, The ~le of TNCs in Latin American Economic Integration Efforts, repo::-t 
prepared for UNCTAD, op.cit., emphasizes the importance of the stability of 
rules once established ae a reliable baeis for business decision-making. 

Cf. Girv~n, Corporate Imperialism, 1976. 
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I~ :s s:;.ie:eested ~hat a ;:rocedure o:· ·_::7";re!:ens1ve a.n::i a-::~elera'tei authcr1zat1cn 

fer lndustrial cc-cperat1or. 0perat1cns •Ould be ?::Ost heipful. Cne agenc~· shculd be 

e~~cwered to re~resent various nat~~nal a~thor1t1es (e.g. tariff, tax, pla~n1~g, 

cJ~.merce, central banK authorities) in negcciatior.s with foreign enterprises. 

"'."he central agency •ould ·::-cns1der foI"!!'.al but simplified a;::i:lications frc:n foreign 

enterprises. After discussing the i:rcposals •ith the appropriate national authori­

ties (e.g. tariff, taY, planning, commerce, central bank), the agency •ouid reJect 

or accept the proposal o: ask for modifi~ations. The agency would b~ required tc 

take action within a specific time period. If no decision were reached within this 

period, authorization would be granted automatically. Similar procedures, also 

featurinp the automatic approval system, would be instituted during prcJect im­

plementation and operat:ons, forcing DC authorities to coordinate thei: action in a 

rapid and efficient manner. Such systems of comprehens:ve authorization have been 

used in ICs for complex administrative decisions (e.g. approval of nuclear power 

plants. Applied by DCs, they would reduce time delays, bureaucratic complexities 

and the foreign partner's burden of the intricacies of the national administrative 

system. 

(3) Stability Through Inter-Governmental Mechanisms 

Inter-governmental agreeinents have been used by ·~s to promote their concept 

of investment security (supra). It appears th4t commitments of DCs for stability 

always should be accompanied by home state commitments for the co-operating enter­

prise's developmental performance. This concept of a package between stabili•Y and 

performance will be discussed elsewhere (infra). In addition, there are various 

mechanisms to be estabilished on the inter-governmental level which contribute to 

the evolution of universally accepted rules for industrial co-operation, i.e. a 

New International Industrial Development Law. If supported by appropriate institu­

tions - as the proposed tJf Commission for Industrial Development Law and a ba:anced 

system of international arbitration - such inter-governmental action contributes to 

greater etabitity in ravour of all parties participating. 

In the North/South context there seems to be little need for additional 

mechanisms of investment insurar.ce to promote stability. National schemes for 

investmen• ,n~urance and bilateral investment protection treaties ~/ seem to off ~r 
suffici?nt coverage for investors from Northen IC~. For this reason, several attempts 

to set up multilateral investment protection schemes Ol.ftder the auspices of the IBRD 

or the 0ECD, have failed. However, investment flows ~nd industrial co-operation pro­

jects involving enterprises from DCs t.i.c at a considerable disadvantage compared to 

1/ Cf. Vagta, Prospe~s f?r a multilateral investment insurance agency, report 
for UNCTAD, May 1978. 
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well protected No1th/South flows. This is of pa::-ticular concern as enterprises from 

DCs are more sensit1·re to political risks than large TN::s. Accordingly, there is a 

need for insurance ard guararitee schemes covering political risks of industrial co­

operation among DCs. Proposals rely particularly on the successful exa;.iple of the 

Inter-Arab Investmen·. Gua:;-antet. Corporatio!l ( IAIGC), oriented at insuring investment 

of medium size flow.ng from one Arab DC to &?Iother. ~/ The IAIGC has •unctioned as 

a regional DC system of investment stability geared exclusively to control, origin 

&?Id destin,tion of investment. New, DC - oriented systems should also help channel 

financial flows from petroleum-producing DCs to other DCs. Up to now, these funds 

have mostly travelled into investment opportunities of Western ICs being mere capable 

of assuring the necessarf stability could reduce investment risks. 

5.4 Institutior.al Aspects to Promote Stability 

It is hence suggested that a system of regional industrial investment insura~ce 

schemes (IIIC) be established with through promotional, financial and operational 

assistance of UN bodieo. The schemes could be attached to the respective regional 

1evelopment banks or the UN Regional Economic Co1111issions and principally follow the 

mo-iel of the Inter-Arab Investment Guarantee Co1poraT.ion. Thea'!! regional schemes 

would insure investment and quasi-investment rights in intlustrial co-operation, 

between or among participating countries within the region, and, as appropriate, 

other countries as well. Risks covered would correspond to the traditional in­

vestment risks, i.e. expropriation and incom;ertibility of returno, but also include 

risks associated with the unjustified intervention into the contractual system of 

rights and obligations of ~·-operation contract. Participating countrieE woulc 

suyply money anj guarantees, which would be transferred tc projects by the regional 

insurance schemes actine as a fiduciary and trustee. 

The prc>;.ioseci regional investment insurance schemes wliich would go c..)nsiderat.ly 

beyond the futile efforts of multilateral investment insurance like the IIIA, wo~ld 

have two related advantages. First, intraregional investment and co-operation would 

be furthered; and secondly, South/South co-operation in general could be more 

effectively supported. To serve these aims more fully, the regional insurance echemes 

would work togeth~~ with investment promotion bodies, activating the potential for 

co-operation among member countries. These ·;chemes would l !ad to a better mat~hing 

Cf. CNCTAD, Economic Co-operation and Integr~tion among J.A.:~, Doc. TD/B/609/Add.l, 
Vol. V of 24 August 1976, at p. 106. Th~s, schemes - such as the US OPIC 
or the FRG's investment insurance schem~ - increasingly provide inauranre 
coverage also for non-rroprietary .·ights ttuch as contractual rights and thereby 
take into account the ev<'lution of non-equity fOI'lllS or long-tel"ll industi·ial 
9Jlterprise co-operation. 
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of inveJt~ent stability e~d performance. Participating countrieF vould among them­

selves agree to a certain pattern of investment treatment and to performance gosls. 

This could be co-ordinated with efforts at regional harmonization of investment and 

co-operation terms. 

The regional insurance schemes and existing national investment insurance schemes 

of !Cs could co-operate an:i co-ordi·l&te their activities under the umbrella of a 

global investmEnt insurance system ~!IS) , whose aim should be to harmonize insurance 

to avoid overlap or distortion of investment conditio~3 callSed by differences in 

insurance conditions. In addition, an IIS would allow a deeper analysis of insurance 

needs and co,•erage of investment in fiCs which will be"':ter reflect LC interr.:sts. By 

creating a forum for .iational as well a3 regional insurance schemes, !Cs may preserve 

their national insurancJ systmes, \lhile DCs may exert more influence on the conditions 

of insurance to be applied to DC investment. rrs would issue reCODlllendations to member 

countries on technical question&. It may also propose a model insurancP. contract to 

members which would attempt to accommodate the concerns of DCs :md inves·~ors alike. 

By &nbarking on this course, !IS may avoid pitfalls which have caused other multi­

lateral investment insurance proposals to falter in the past. It would not matt!::-ially 

affect operations of pres~ntly existing investment insurnce prograD111es in the short 

run. But gradually, !IS members could induce changes in these systems by persuasive 

action in response to df-'llands of the majority of members. !/ Arising disputes could 

be referred to regional arbitration centers or the proposed SRIC-system. The 

regional investment inaurance corporations could be inr:orporated under the proposed 

regional corporate eta.tute for regional joint enterp.·ises (infra). 

!/ Cf. for an extensive di~cussicn of the proposal for regional industrial in­
veetment insurance schemeti, their orga"iz&tion, financing and opera~ions and 
the differences relating to ~st efforts the report by Stoclcmayer (1179) for 
the joint Study. 



6.1 Wethods !or Conflict Resolution as a Contriba.tio~ to Conflict Avoidance and 

Co-operation Stability 

Conflicts arise necessarily in the context of industrial co-operation, in pro­

portion to the complexity, the :ong-term orientation ani the divergent interests, levels 

of development and heterogeneous attitudes of the partners. Conflicts ~.an arise out of 

the interpretation of a contract, particularly if the contract does not provide for 

unforeseen events; in that case, conflict resolution may have to provide for gap­

filliIJ€.!/ Conflicts may also arise out of ... tters requiring primarily technical 

i!Xpertise and fact-finding. ~/ They can arise out of alleged ~on-performance of a 

partner's obligation and clai11S for restitution and damages. Finally, conflice may 

arise out of one party's demand for renegotia~ion or adaptation of a contract. Thie 

can happen particularly in '•he •::&se of long-te.'111 contracts and in the caae of a 

fundamental change of cracial erternal or inter.'a.l cirCU111Stances. 

The resolution of these conflicts is necessarl tc make industrial co-operation 

viable and effectiv~. Procedures, institutions and criteria for resolving conflicts 

have to differ, accorditl« to what type of conflict is at issue. Interpretative con-

fl icte centered on gap-fillitl« require primarily legal expertise; technical and 

fact-finding disputes require technical abilities; conflicts for non-performance 

need a carefuJly balanced conflict resolution mechanism. Thia is particularly the 

case for conflicts over renegotiation demands. Sometimes expediency and practicality 

are of utmost importance (e.g. conflicts of a technical character during project 

planning and implementation), vhile other conflicts (e.g. claims for cislla«ee for breach 

of contract) have to be settled thrCJU8h ~reful legal analysis. 

The methods used for solving such differences certainly must be -practical aJ'ld 

efficient, but they are inextricably linked to the iss~e of stability. If a conflict 

can be solved under neutral .l.nd balanced procedures accepted by all parties, the 

partners vill have confiden'e in the stability of tenns negotiated for long-term 

!/ Cf. the contribution by Hcltzmann and Bernini to the 1975 Well Delhi Congress on 
International Arbitration, op.cit; Strohbach, ImprovP.fllent of !:xisting Wechanisms 
for Dispute Settlement, Berlin 1979, report for the Joint Study. 

3/ e.g. determination of accertable at-arm's-length conditions; quality 
questions; feasibility study disputes. 



co::u::itcents. Co-operation stabilit: is hence linked to a suitable method for solving 

differences. But also, Pn acceptable mechanism for dispute settlement ~esponsive to 

!)C industriali.sation can be a: incenl;:. • ., :or a host state to rely le:;rs on its 

sovereignty prerogstive and choose procedures for solving conflicts which are less 

costly in terms o~ conflict escalation. Both parties' confidence in the project is 

enhanced if some •echanism is available to induce conipliance vith the obligations 

stipulated. Por this reason, mutually acceptable and effective methods for conflict 

resolution are not, as often assume: only in the interests of investors: Algeria 

has emphasise~ the need for methods of international arbitration which allow a DC 

host state affected by ma.1-performance of contrator obligations to find an effective 

recourse and sanctioning system to enforce non-performance claims. !/ 

Methods for conflict resolution have to be seen primarily as instruJ1ents for 

conflict avoidance. Parties which have &«reed to specific methods for conflict 

resolution, be it c~nciliation, national courts or i~ternational arbitration, will 

anticipate the results and orien~ their behaviour accordingly. Often they will seek 

a 11111tual settlf'llent without outRide intervention, even if such a method is stipulated. 

That arbitration ~lauses are often not invoked is not an indicator of their in­

effectiv~ness, but demonstrates that the ~ontractual system of conflict resc~ution 

induces conflict avoidance. 3/ 

:onflict resolution mechanism~ through national or international arbitration 

3lld ~·•tlicial decision can fulfil another important function: application of lav 

often evolves into law making. Thia is particularly so in the context of North/ 

South or South/South industrial co-operation, where often no appropriate rules 

exist. Accordingly, conflict resolution can become a mechanism for the evolution of 

:nternational industrial development lav. ~/ 

~I 

Cf. X&aoire prAaent6 phr l'Algerie k la Cont6re~ce des Souverains et Chefs 
d'Etats des Pa~• Rembres de l'OPIP, &lgiers, Jlarch 1975, p. 211, 227; (it is 
interesting to note thl\t this authoritative •emorandum recognises some form of 
international arcitration as an important instrument for DCa affected by 
contractor mal-performance but demands a revision of the existing syst .. to 
make it more responsive to the specific need.a of DC industrialisation. 

Cf. the title of the comprehensive study be Dela1111e, Transnational Contracts, 
A Study in Conflict Avoidance, 1976. 

Cf. Fouchard, 1rbitl'll«e et Droit IntQrnational du De~eloope111ent, !ctes du Colloaue 
International, !lgiers 1976. 



This neglected functior. of conflict resolution, has been overshado-.red by the 

tendency of international arc:.tration tribunals to give priority to traditional inter­

national la;1 widely rejected by DCs. !:_/ Ac;:e;>table and effective methods of conflict 

resolutior. are hence necessary. They have to be practical, i.e. suited to the specific 

situation and the type of cc.nflict at iPo>.ie, and they have to be responsive to the 

specific needs of Third World industrialization. They should b~ balanced, accept~ble 

to the parties concen . .:d and apply legal and ted''llical standards whi:::h conform with 

the principles of an L'lternationa:.. Industrial Devebpment Law. 

6.2 Existing Practices and Institutions: An Evaluation 

At present, the p~evailing method of settling diBJ:Utes in international com­

mercial transactions among Western !Cs is through internation.\l arbitration. ?./ 
International arbitration takes place through specialized arbitration bodies (e.g. 

for the cOlllllodities or shipping tr'\de), and natio .. 1 arbitration bn.-1.iee but parti­

cularly through the er ensive Arbitration Court of the T~t::;.national Cha.:lber of 

C011111erce. lf The ICC has also issued ~.ilea for contract adaptation ~/ a..d has established 

a Centre for Technical Expertise 2/. A condition for the success of ICC arbitration 

among !Ce seems to be the considerable experience anJ the efficient institutional 

framework which is provided by the Court of Arbitration and its secretariat. In 

addition, ICC arbitration is promoted through ~~e affiliated chambers of commerce. 

Another condition has been the relative homogeneit~ of busllleee a~titurl.ee and 

expectations w.1ich has developed over the years and has ree-.ilted in considerable 

acceptance of t:1e procedures and rules applied by the ICC arbitration tribunals. 

Acc~~tance can also be credited to the degree of expertise expected and the neutrality 

,,f procedure. Cost efficiency and e:r:pedie'\cy are secondary. 

Cf. Several major cases generally rejecting host state claims for national 
sovereignty over economic development, e.g. Goldfielde, Lena, I Annual Digest 
of International Law Casea, nos. 1 and 258 (1930); Societa Rialet, VIII Recueil 
des Decisions dee TAM 742 ( 1929); Sau.di Arabia vs. ARAMCO, 27 International 
L. Rep. 272 ( 1958); Ruler of Q;i.tar vs. International Marine Oil, 20 International 
L. Rep. 534 (1953); Petroleum Development vs. Sheikh of Abu Dh~bi, 18 Inter­
national L. Rop. 144 (1951); Saphire Case, Annuaire Suisse de In-oit International 
273 ( 1952); TEXACO/CAIASIATIC vs. Libya, 104 Journal de Dr.:ii t Int~rnational 
350 (1957); some modification can be observed in a recent arbitration arising 
out of the context of the 1971 Libyan nationalization (BP. vs. Libya, arbitral 
award by G. Lagergren), (1973) 1 to be published; 

Cf. for a comprehen'live survey Schdlitthoff (ed.), International Commercial 
Arbitration, vol. l/II, ).974, to be published; 

Cf. ICC-Doc. 301 of 1977, The International Solution to International 1".sineee 
Diaputea; BUJ1111&rized versions of important arbi tral i.warde are published on a 
regular basis by Deraine in Journal du Droit International, a.a recently ae 
1978, at p. 976ff; 

Cf. ICC Doc. 326 of 1978; 

Cf. ICC Doc. 307 of 1977. 
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In socialist states' c:>91ericial trane&ction, arbitration has become the almost 

exclUJSive method of solving differences. Attached to the cb.aabere of foreign trade 

or of c011111erce of all •embers of the C!l(F.l are highly speicalised courts of arbitration 

with rulds and lists of arbitrators. These bc'-iies appoint arbitrators and ad.minister 

arbitration. Harmonisa.ion of arbitration procedures, enforc~ent and recognition 

rules h.as been an i11portant part of the CJl(El economic inte«ration effort. ~/ The 

extensive regulation of arbitration seems to give it an intermediate position between 

traditional arbitration and national courts' jurisdiction. 

In the context of El.st/West trade, arbitration h&a taken on a special significance, 

becausE !~e Pinal !ct of the Helsinki Conference in 1975 has expressly endorsed 

arbitration for commercial contracts and for indUJStrial co-operation contracts aa an 

effective method for solving differences. !/ Socialist enterprises are reluctant to 

acc•pt ICC arbitration, aa they perceive the ICC aa an organiaation reflicting the 

interests of its aember firms and national institutions. In ~o .. ercial transactions, 

general conditions of the respective partners often stipulate either the Socialist 

states national arbitration courts or the ICC arbitration. In more complex contracta, 

arbitration is mutua.lly accepted in a neutral center (Helsinki, Stoc'.:holm, Vienna) or 

at the seat of the defendant. ECE ~d the new UBCITR!L arbitration rul~s are often 

stipulated along with a specific agreement on an appointing authorit7 (cf. Strohbach, 

op. cit.). Finally, discussions are being held for a joint arbitration facility with 

a system of presidency rotation between western and eastern !Cs. 

In East/South relations, dispute settlement is often undertaker through direct 

state ir.-1olvement via governmental representatives; sometimes, intergover....mental 

cunsultations will be instituted only after inter-firm conciliation and arbitration 

proceedings have failed. J/ 

~/ Cf. the Convention of Settlement by .l.t'bitration of Civil Lav Disputes Resulting 
from Eeonomic, Scientific and Technical Co-operation, Moscow, 26 May 1972; 
Uniform Rules for Arbitration in the Arbitration Courts at the Chambers of 
Coamierce of the ClfFA Countries, 1974. The uniform rules for arbitration do not 
apply directly, but are the binding model to which national arbitration rules 
were adapted in 1975. Accordingly, conflicts encounter in all CJl(El member 
countries a basically uniform type of arbitration. Some countries, e.g. Poland 
and the GrR, have establishgd specialised joint arbitration bodies for niaritime 
disputes. Por an extensive analysia see Strohbach, Improvement of Existing 
Mechanises of Dispute Settlement, Berlin,March 1979 1 report for the Joint Study. 

!/ Cf. Naryshkina, Arbitration and Technolo~ Transfer Serve the Cause of Inter­
national Industrial Co-operati~n, contribution to the 1978 Mexico International 
Arbitration Congress. 

lf Cf. Bratus, Arbitration and International Eeonomic Co-operation, report to the 
4th International Arbitration Congreas, Moscow 1975; Boguslavsky, Legal Aspects 
of Industrial Co-operation between the Soviet Union and other CJCl'.l Me111ber 
Countries and the Developing Countries, Moscow, 1979, report for the Joint Study. 
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The moat controversial area of con!l'ct resolution aeeaa to be the Horth/South 

dimension; in the South/South dimena1on a sufficiently developed system of ~rbitra­

tion does not exist. Tll'Cs consistently seek to obtain DC submission to international 

arbitration bodi-, priaril;r to the ICC•s t:ourt of arbitration and the World Bank's 

International .entre for Settlement of Investment Disputes (ICSID) and its attached 

racilities for conciliation, arbitration and fact-finding proceedings. !/ 

'n'Cs seek from existing international arbitration bodies principally safeguards 

for favorably n~tiated inves~ment terms th.rOlJ8h some measure of internatio11&l 

sanctioning (e.g. publicity of the award, affect on the creditworthiness and repu­

tation of reluctant and non-complying DCs) or the application of legal principles 

geared to investment protection. 3_/ The insistence of Tll'Cs and their respective 

home countries on international arbitration and traditional international law for 

conflict resolutio~ has •et stiff resistance by DCs. Such resistanc~ is expressed 

particularly in inte:.-national fora, where DCs are capable of taking a stronger 

position through collective action; it is also the core of considerable controversies 

concerning major instru11ente of the MI!X). J/ 

On the level of project contracts, there is a definite t.'.'end away from inter­

nations: arbitration in areas such as petroleum wher~ DCs have developed considerable 

bargaining power. In other areas, such as transfer of technol/D a:i.d particularlJ in 

loan agreements, non-national arbitration is still the rule. ~ DCs'reluctance is 

based on their perception of national souvereignty as a defense against their 

unilateral dependency n~ !Cs and Tll'Cs. ~/ The prevailing 6rbitration institutions are 

~/ 

21 

Cf. for the operations of the ICSID,Broches, !rbitration under the Auspices of the 
ICSID, Seminar on International Coanerical Arbitration, Madrid 1978; ICSID &nnu&­
lly reports on new developments; up to now, about 9/10 caaes have been br~t 
before TCSID, of which B9'1ttal were vi thdravn after settlement had been reached 
between the parties. The ICSID Convention hall s~ far been ratified by 71 states. 
Latin imerican states, ilgeria, Libya, Tanzania, the Middle Eastern states with 
the exception of Kuwait, Eastern states with the exceptions of Yugoslavia and 
Rulllania and Canada have not participated. 

Cf. it ia interesti11« to note that co .. entators from differi11« views come to the 
same conclusion as to the principally defensive function of international 
arbitration, see Schmid, irbitration under the Auspices of the ICSID, 17 Harvard 
International Lav Journal 90 (1976); Benchikh, e.g. A.rbitragJ dans lee cr·ntrats 
entre entreprises tr&lian&tionales et lee pays sou11-d6velopp6s, Report for the 
Joint Study 1979, Algiere,1979. 

e.g. the dispute settlement provisions in ca. Rea. 3201, 3202, S-VI; diap~te 
settl .. ent ia at present a still unresolved issue in the n~tiationa for Codes 
of Conduct on Transfer of Teclulology and on 'l'WCa, cf. UN Doc. E/C.10/A.C.2/8 of 
1) December 1978, at§§ 54, 55; tJKCTA.D Doc. E. 75.II.D.15 at p. 61. 

Cf. Waelde, Jegotiati11« for Dispute Se' ;lement, Denver Journal of International 
Law and Policy 7, 33 (1~77). 

Cf. Benchilch, op. cit. 
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often regarded i th distrust, because they are &&id to represent the interests and 

attitlldea of the institutions vith whom they are affiliated, e.g. the IBRD anu the ICC.~/ 
Technical elements, such as coats, l&n«n&ges, place and procedural. rules, are con­

sidered to ignore the speicific veakneaaes of DCs. ~/ The legal standards &nd the 

arbitration concepts applied by the arbitrators are perceived to reflect a bias in 

favour of the capital - and technology-exporting countries a~a nut responsive to 

econOllies engaged in a process of accelerated trans~tion v1th institutional weak-

nesses. J/ 

On the other hand, in DCs it is frequently recognised that r. revision of theo 

present methods and mecbani~ll8 of arbitration could eliminate the "roadblock" effect 

of international arbitration on economic development 1/ and create a procedure which 

would be suitable for DCa, afford them proper protection against 11&1-performance and 

provide for ~je kind of ~dynamic stability" which is necessary for mutually 

advanta.geous co-operatioa. '2_/ 

Recentl:y a.:>me DCa have, submitted to arbitration procedures, when national law 

is applicable and arbitration tabs place vi thin the host state ("localisation of 

arbitration~j. ~/ ls fryr the epplicable lav and the legal and techr.ical criteria 

to be applied by arbitration triblanala, !Ca and THCa insist on traditional inter­

national lav, which ie geared to provide protection to capital - and technology -

exporting countries, DCs on complete national jurisdiction and the exclusive applica­

tion of national lav. 1/ On the project contract level, DCs vith stronger bargaining 

Cf. Strohbach, op. cit. 

Cf. !si&Tl··African Legal Consultative CoDIDi ttee, Report on the 15th Ses:.i1 <·n, 
19'.'4, p. l l). 

Le Roy, et. al. contribution ~.:> the Dijon ColloquiWI in May/June 1979, op.cit. 
analysing the inappropri~~cmess of vr~tern legal concepts to inany issues of 
development; Dunshee de !branches, !natitutionalisation and Univerealiaation 
of Coanercial Arbitration: The Role of DCs, contribu~ion t~ the 1978 Mexico 
International Arbitration Congress, has emphasised that DC acceptance of inter­
national ~rbitration methods is conditioned upon a revision of the prevailing 
methods; a parallel call for suitable amf'ndments to arbitration procedures which 
"at present are onesided and unfavourable to DCs" has been voiced by Bnandari, 
report prepared for UliCT1D, Doc. 'fD/B/C.7/17 of 18 8eptenaber 1978, at p. 42. 

Ct. Pouchard, Algiers 19?6, op.cit. 

See the Algerian memorandum to the 1975 OP~ Conference, op.cit.; Bhandari, 
op.cit.; Danshee de 1braaches, op.cit.; the 1sian-kfrican Legal Consultative 
Co1mittee is at present stud,ying vayo to i11prove and adjust rbitration methods 
to DC problems and requirenaenta. 

OPEC Resolutions and ANCOM decision 24, while strongly djsfa7ouring non-national 
arbitrattion, are not opposed to national arbitration a.Tange11ents, &6d OP!C 
Rea. IVI.90 of 19t>O; 1JICOM Decision 24 baa been reprinted in 8 International 
Legal Matet'ida 9!1 (1c;69). 

Cf. the WIF.Xl resolution~ and the on-going regotiat~on1 for Code1 of Conduct. 

-=ii 
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powf!r in.::rel'LSingly insist sucessfuJ.ly on the e- ,lusive e,pplicat'.on of national law. 

This is particularly relevant when freezing clauses deny host state demands ~or 

renegotiation. !/ However, older agreements or &«reements concluded in aroeas of 

reduced DC bargaining pover, still -efer to ~international law", "generally recognised 

legal principles", "legal principles recognia.,(f by civilised nations" or, particularly 

in the case of loan &«reements, to the lav of the h011e country. ~/ 

Hcvevor, there seems to be also a tendency to stipulate substantive legt'1 rules 

for an eventU&l arbitration procedures. As far as te('ulical criteria (e.g. Accounting 

principles) are concerned, it !la.a been recognised that th~se criteria are not neutral, 

bu~ can reflect a systemic bias !or prevailing modes of businesa among !Cs. Accord­

ingly, there have been attempts, in inveetmwit agreements and the UN Group of Experts 

on International Standards of Accounting, to develop te~hnical criteria an~ standards 

oriented specifically toward DCs' requirement•. J/ 

Recently, UNCITRA.L has drafted new arbitration rules which vere reco1111ended by 

the lJll' General Assembly. ~/ Tt.ese rules have been 1dopted by several arbitration 

institutions, particularly by the regional arbitration centres establ1ched by the 

Asian-African Legal Consultative Committee. However, these ruler are fae~ioned to 

govern ad-hoc arbitration; they provide neither for an institutional form of 

arbitration r.or for procedures for an appointing authority. But they are useful 

rules to govern the procedural element of international industrial arbitration. 

The evaluation of the present practices of conflict resolution yields several 

results: 

!/ Cf. Brown, Choice of Lav Provisions, 39 Mod. Law Rev.6 (1976); Suratgar, 
Considerations Affecting Choice of Lav ClauPes, 2 Indian J. International 
Law. 273, 283 (1962); Date-Bah, The LBb&l Re,,'Pj_me of 'l'ra~enational In­
vestment Agreements, 15 J. Africa& L. 241 (1971); Sselca.ndi 1 Contracts between 
a State and a Foreign Private "'.lmpan,y, 2 E. African ::.J 281 (".966); compare 
on the ether hand the statement by Dupu,y, the sole arbitra.to1 in the TEXJ.CO/ 
C!LASIATIC case and J.li'. Lalive, the respective counsel in the case, 104 
Journal au Droit Inte::-n&ticnal 350 (1977) and at p.319. 

3/ Df. Delaume, Transnat: Jnal Contracts, op.cit., at chapter VI.; 

J/ Cf. llf Doc. E/C.10/33 of 1977. 

1/ Cf. T1!f Doc. A/CN.9/170 of 11May1979 
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(i) There is a need for nev ~echania•s of arbitration, vhich are not ~ejected by DCa 

and which ara at the same ti•e acceptable to foreign enterprises. 

(ii) St!'i'er&l nev trends in arbitration, particularly tie method of localising and 

region&l.ising arbitration procedures and of creating legal and technical 

standards which s.re geared sp~cifically at the problems of DCs should be 

deve1 oped further and Rl&de applicable to arbi trati or.. 

The underlying concept should not ~e an attempt to replace effective and useful 

mechanisms, but of adding ~ greater variety of institutional mechanisms and filling 

the gap between DC reluctance and '!WC insistence. Parties to co-operation contract' 

should hence have a large number of options available. Such new mecha;.~sma should 

be particularly geared to disputes arising out of the context of South/South co­

operation. Accordingly, modified and new institutions and procedures coU.:d develop 

the conflict avoidance f'unction of arbitration and contribute to stable and mutually 

advantageous industrial co-operation. Arbitration mechanisms should also be seen in 

their :av-making function and be oriented at International Industrial Development Lav. 

However, they should not t.:.> directed &.t providing G. mandatory, global judiciary - true 

be unacceptable to J>Cs with a strong tradition against any fcrm of non-national 

arbitra.tion Calvo-princ~ple. Consistent with the tool-kit approach, they should 

provide a variety of solutions to accoanodate differing inter~sts and attitudes. 

6.3 ~d Improved Methods .o.nd Mechanisms for Conflict Resolution 

Improvemen• of conflict resolution has to build on the deficiencies and strongly 

current practice. 

On the level of project contracts, the present trend towards localisation of 

conflict resolution, towards elaboration of legal and technical standards which are 

appropriate for industrial co-operation with and among DCa should be promoted. 

Specifically, this would imply that the proposed UN progra-e to support Third World 

bargaining and to promote the evoluti.on of a new International Industrial Development 

Lav should include the design of model clauses for conflict resolution appropriate for 

the various situations and policies of DCs, In the long-term, this could evolve into 

uniform terms for conflict resolution in international industrial co-operation. 

Specific attention should be paid also to the elaboration of new or the modification 

of existing technical criteria to incre; ae their reaponaiveaesa in !lC development. 

The exiating UHIDO capacities in the preparation of feasibility atudiea and the pro­

posed expansion of these capacities could be linked, in appropriate co-operation 

with other appropriate Ulf bodies, to such efforts. 

I 
I 



Ont"'~ eve! of institutional &rrang•ents, the evaluation of existing practicea 

has demonstr&ted the need to increaae tile institutional option• available by a~ 

bitration institutions '11h1ch are geared apecifically to DCe. Accordingly, preaent 

trends to establish regional arbitration centres auch aa done by the ilLCC ahoal~ 

be supported. Jlore concretely, the following propoa&ls for action can be made: 

(i) National Arbitration Centre• 

For many hoat countries, only national arbitration is acceptable. Efforts to 

render such arbitration centres eufficien•ly expert and experienced so as to -ice 

them acceptable to foreign enterprises should be encouraged. The UH syatem could 

provide, upon request, tec.!lllical aasitnance, co-operation and co-ordin&tion. ~/ 

A number of countries and arbitration &rganiaationa 3/ are Llreaq rendering 

technical aaaista:ice for setting up national arbitration centres in DCs, be it 

through ad-hoc expert advice, throll8h co-operation agreements or through participa­

tion in respective international arbitration bodies. It seem• that the UH system 

could asSUlle an important role, pa.~icularly related to arbitration problems directed 

specifically at induatrial enterprise co-operation. iaaistance could be forthc<>111ing 

from mHDO, UHCT.lD and UliC.!:TB.il.. The aaaietance ahould render national arbitration 

centre• capable of dealing with conflicts requiring contrac:-\ interpretatien and to 

those relating to claima for non-performance, to gap-filling and contract adaptation 

and to technical issues. 

(ii) Regional Arbitration Centres 

Of particular inter11t seems to be the establishment of regional arbitration 

centres. Such centres could be a.n acceptable forwn to articulate DCs 1 concepts as outside 

the countries which are parties toJ a dispute. Support and co-operation should be 

given efforts such as undertaken by the .l.ALCC. Regional arbitration centrea could 

·oe attac!.ied to the UH Regional Econ011ic ComiBBions, which would give the11 •ore weight 

and acceptability. They could also be set up on a bilateral llasis.J/ Th~ could apply 

UlfCITR.lL procedural rules, if neceaa.ar,y, in a modified forw. Their regional character 

and their attachment to the UH ayatem would distinguiah them fro• existing institution•. 

!/ 

2/ 

JI 

Cf. the reepective proposale in the reports by Strohb&ch and Benchilch for the 
Joint Stud,y. 

er. Strohbach, op.cit. 

Cf. the .joint arbitration board between Poland and the GDR at Gd,ynia for 
Maritime Dispute•. 
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In addition, such regional ~rbitration centres should establiah the follovir1« 

specialised facilities to take charge of problems characteristic of long-term 

industrial co-operation: 

- A facilit1 for Contract Adaptation and Cap-Filling 

Such a. f;i.c-i 1 i +~ "cud, accordir1« to established pr<icedural rules and sub­

stantive standards, upon referral by the parties, provide a service of 

contract adaptation and fillir1« of gaps (as explained supra); 

- .l Facilit1 for Technical En>ertiee and Fact-Finding 

Technical die)lutes are increasir1«lY imp..,rtar.t in industrial co-operation. Also 

technical rules and criteria are by no way neutral and often reflect systemic 

biases. Accord~r1«ly, the proposed f'acility shculd draw upon the f'TOertise 

available in the UN system and in DCs and provide a service frr decidir1« 

technical disput s and to ree;onstitute f'acts pertinent to disputes in a co­

operation project upon respective referral by the parties. The expert's 

decision could have legal force or be a mere reco-endation; 

- !..!~cilit1 for Conciliation 

Often, a legally bindir1« deciaion is not needed, but a procedure involvir1« 

a neutral third party to induce parties to reach a mutually satisfying 

settlement. The respective facility could provide appropriate experts, 

organisational services and procedures for that purpose. 

- A Facility for Swmr.arz Hearinga 

Often, an expedient ~ry hearing and respective decision are necesaary 

for co-operation projects, e.g. for filling of unforeaeen gaps during project 

implementation or when performance bondJI and bank guarnatee• conditions:!. upon 

a respective facility for Lllllll&ry hearill88 could ea.tisfy contractor interest 

for a neutral deciaion upon the calling of bonds, but still provide enough 

security for DCs. 

The porp'lsed mechanisas would have to be co-ordinated and be linked to 

progl'Slmle• to develop Third World bargainitg abilities and Industrial Development 

Lt.w. For these reason., a global, co-ordina~ \ng body appears warranted. 



-

(iii) 

A System for Resolution of Industrial Co-operation Conflicts 

A global system for resolution of industrial co-operation conflicts would be 

responsible for co-ordinating technical assistence to be given to national an~ regio:al 

arbitration centres. In addition, it would, thro·..igh co-ordination, information-sharing 

and reco111111endc.tions, link: the arbit~"\tion with the respective legal programmes on the 

global level. As an umbrella organisatio!:l, it wo:.J.ld primarily not engage in actual 

1rbitratio~, ;at support, if necess~ry, national and regional arbitratio!:l centres 

"1.th advi~e, assistance, experts and information. In addition, i~ might be consider~d 

if a system for resolution of industrial co-operation conflicts should not be co:npetent 

to decide upo~ appeal against awards by national and regional centres claiming ma.te::-ial 

breach of substantive procedural rulel'I. Such a limited appeal procedure might increase 

the co-ordination and the acceptability of n"l.tional and regional arbitration <.entres. 

A global system for resolution of industrial co-operation conflicts would co­

operate closely with the proposed Coamission for Irdustrial Development Law and be 

link:ed to the propOSPi programme to develop Third World bargaining ability. It would, 

as a whole, offer a variety of different conflict resolution services, while still 

leaving to individual host states the choice and thus not interfering with traditional 

reluctance against non-national arbitratior. If necessary, a global system for reso­

lntion of industrial co-operation conflicta c.:iuld also act as appointing authority. 

In that case, a system of rotating presiden-::y between investment-exporting and investment­

importing countries would provide for inteznational conflict resolution in situations 

where current controversies over international arbitration have prevented a consensus 

from being reached through one of the alread3 existing institutions. 
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Cr.AFTER 7: Ilo!PROVING TF.E PERFOR~~CE AND EFFICir.fCY OF I~DU~TRIAL ENTERPRISE CO-OPERATION 

7 .1 The Issue of DevelOJ)!ental Perforsance ;_n Industrial 1 i;erpriu Co-operation 

The impact of industrial co-operation on Third •orld industrialisation is 

determined by the J.evelopaiental performance of co-vperati?n projects. The concept of 

performance is understood in a wide sense, 111eanjng a "positive contributioL towards 

the achievemen~ of the economic goals and established development objectives" of the 

host state, with the view of "1118.Ximizing the contribution to the development process". ~/ 

It is aainly the responsibility of the host state to ensure such a positive de­

velopmental contribution by foreign enterprises through appropriate development 

planning ar.d putting such planning in operation with adequate rules and incentives. 

This applies parti~ularl~ to foreign invastment, where regulations i.-y~sing duties on 

the investor Md incentives influencing his decision-making process aim at extracting 

a positive developmental contribution. ~/ 

If foreign business transactions are completely unpackaged, developmental per­

fol"ll&nce of such technology transfer transactions is to a large extent determined by 

the regulatory system applicable. J/ 

In the context of accel erPted ini!'.lstrialisation relying partly on foreign inputs, 

a number of DCs have opted for t'ie sabetitution of traditional foreign investment by 

non-equity arrangements involving the paclcaged purchase of indua"irial complexes of a 

high technological level. In that context, the issue of developmental performance 

acquires a ~ew and unique meaning. As the self-interest of the foreign enterprises 

is not, as in foreign investment, centered on profit ·ia.ximization from investment. 

but in 111&Ximizing profits from sales, the self-interest does not relate to the 1011t~ 

term performance of the industrial plant ddlivered in the context of the host state 

econ011y. Accordingly, mechanisms have to be designed and negotiated, which replace 

the incentive effect of direct investment by new performance guarantees and incentives 

which are geared to the specific situation of industrial plants in DC economies. 

~/ Cf. Formulatione of the Chairm.~n of the Worxing Group on a Code of Conduct on 
TNCe, Doc. E/C.10/!C.2/8 of 13 Dec .. ber 1978, p.4. 

~/ ~or an a.nalyeis of economic integration policies see: Wilde, Th., Law and 
Policy in Intenia.tional !hsiness, 1979, 69lff; 

lJ Cf. the negotiations for a Code of Conduct on Transfer of Technology, the 
draft versions of which provide for an extensive system of perfo:rm&nce obli­
gations, see UNCTAD Doc. TD/CODE T<Yr/l of 13 July 1978, ~. 18ff. 

I 
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Insofar, the challenge is to develop a system of performance incentives vhich vill 

be a characteristic feature of nor-equity inC:.ustrial C•l-operation. Traditional legal 

instrwnents governing the sale of equipment in commercial relationa among !Cs arP. not 

capable of fulfilling the function of stimulating the necessary self-interest o~ thP. 

foreign e;1terprise in the performance of tne plant once delivered. First, evt.n in IC9, 

the sale of c<>11plete industrial plants has not yet led to the development of appro­

priate legal instruments. ~/ Secondly, the very fact of und.?rdev~lopment requires a 

considerably more extended protection of DC purchaser of ind·,strial installationa. ~/ 

Legal instruments derived from traditional commercial transactions &aBUJlle an 

equal distribution of knowledge and evaluativ '! capaciti.?s between the contracting 

partners. In fact, the DC client is generally not able to select and evaluate the 

equipment and processes needed to establish an industrial complex. Also, a DC econoai,y 

is more vulnerable to the ~onsequences of malfunctioning o' industrial plants. As 

there is no developed industrial infrastructure, the output of the ind~trial plant can 

no+ be easily replaced by othei inctallaticns. Thir:ily, not only the consequences, 

but also the risk of malperformance increases in the case of delivery of industrial 

complexes. This is due, inter alia, to the use of tuchnology and equipment, which are 

suitable t~ IC's conditions, but inappropriate, or at least more prone to defects, in 

the case of an underdeveloped infr->'ltructure, of insuffi.::ient personnel qualif: ::ations 

and of other unfavourable local conditions. Accordingly, new legal instruments to 

obtain the envisaged plant performance have to be developed. In that context, the 

notion of "performance" has to be developed to put int0 action the notion of "positive 

contribution to host state industrialisation". Due to the considerably greater 

repercussiJns of industrial malperforman:e on a h~ghly sensitive proceas of progranned 

industrial development, such new lei;al instruments have to include a specific pro­

tection against the "developmental dama.ges". Such instruments have to provide 

sufficient coercion and incentives for enterprises in respect to the required per­

formance. The underlying philosophy of new methods is to compensate for the existing 

unequality and specific vulnerability of DCs i~ industrial co-operation. }/ 

3/ 

With the exception of some rudimentary civil law codification in the GDR's new 
"Code on International Economic Contracts", in § 88-97 and the ECE's respective 
General Conditions, cf, particularly the Guide on Drawin& up Contracts for large 
Industrial Works, No.E.73. II.E.13, o~ considerable interest is the attempt to 
elaborate a model contract for fertilizer plants in the context of the UNIDO 
consultations on the fertilizer industry, cf. Report on ine Second Consultation 
Meeting in 1978, ID/221. 

Thia case has been most forcefully atated by Algeria in its maworandum for the 
1975 OPFX: Conference, p.211, op.cit. 

Insofar, the study relies on the approach taken by most !Ca' legal systems which 
have developed compensatory instruments to protect contracting partners in a 
positiJn of de-facto unequality, e.g. protective legal rules concerning consumers, 
products liability, restrictirn on the use of standard clauses, landlord/tenant 
ard labour relations. What is neceaa&ey could be termed a policy of "compensatory" 
or "affirmative" action in favour of IiC partners in i"lduatrial co-operattion. 
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7 .2 Extended Performance Guaranteea in 'ru.rnke:r Contracts: The Produit-an-Xain Approach 

In the moat frequently used in•tnment for ".he package purchase of comple·.e in­

dustrial coar)lexea, the turnlcey contract, the contractor ia solely responsible for the 

delivery of an industrial co.plea, including de•ign, procurement, enginer.ring, con­

att"Uction and d•onatration runs; often, such a contract includes also technical 

assistance relatir~ to train;ng, initial plant operation and marketing. The charac-t:er­

istic feature of t:ote tumlce;y contract i• the obligation of the contractor to l!ll&ure 

;hat the plant trill function at the dste of the final acceptance &£ promise±. ~/ 

The turnlcey contract haa enabled DCa to ob\ain industrial plants of •.. high 

technology level in spite of scarcity of qualifitod personnel, tai«ineering and design 

capaci ti ea. However, the experiences gained have led to a serious queirtioning of this 

contractual type. On the aide of the foreign contractor, ·~ere ia little in.,entive to 

care about post-start-up performance. He h&a a strong i!lterest to reduc.e the quality 

of th~ plant under the 11111p-aum a;ratem; all that matters is satiafactory initial 

demonstration teats. In addition, there is little "learning-by-do~ experience for 

the local personnel charged vi th actual operations. DC• have accordingly had eeriou.a 

difficulties in successfully running plants once delivered. ~/ In r~sponse to such 

diffi~.tlties, some DCa, notably .llgeria, have developed further the system of gua­

rantee• inherent in the turnlcej contract in the direction of guarantees relating to 

the post-start-up production perfol'll&llce of the plant. J/ Such guarantees, relating 

to quality and quantity of output for an ertended perici of tiae (3-12 months), to a 

maxi1111a co?'aumption of rav -terials and energy, amount in fa~ to a guarantee for the 

trainir~ and the perfonaance or local personnel, aa the final demonstration teats are 

undertaken with local personnel in charge. 1_/ 

The •o-called "contrat produit-en~in" emphaaizea lea• the prodqctive unit, but 

the actua.l productivity of the plant. It ia intended to ~e an instrument to effect 

the acquisition of national capacities to produce and hence emphaaizH not only the 

operating plant, but the industrial development contribution. 2/ Thia concept of per­

formance go"a beyond the traditional notions of quality of aold equipment, but reflects 

a policy of extracting a positive developmental contribution fPom the foreign enterprise. 

~/ Cf. Salea/San•on, Lea contrata cl6-en~in f't le• contracts produit-en...ain, 
1979. Barcat/llJROECOIOlICS, Export• of Indu•trial Complexes, 1978. 

~/ Cf. Abdeaaal ... , El Moudjahid of 25 March 1975. 

}/ Cf. Algerian m11111orandU11 for the 1975 OPEC Conference, op.cit. 

~/ Cf. Salea San•on, op.cit.p.172ff.; 'l'ut•, L'evolution de• contrata cl6-en-aiain, 
Droit et Pratique du Commerce International, 1977, p.633ff. 

~/ Thi• underlying "d.velopaent t•l~ology" i• di•cuued in detail by Sa111111/Sanaon, 
op.cit. and Benchilch, Les relations entre le• entrepriaea tran•nationale• et lea 
pay• so.ia-dlveloppAs: r.ontrats "produit-en-me.in" et arbitrage. 
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Thia concept baa been put into practice to some extent in a few projects, 

badically in mechanical engineerin« and light industry. ~en in these cases, con­

tractors have insisted on a number of safeguards against the far-reaching guar=tees 

in order to protect themselves from the riskll associated vi th local personnel. ~/ 
For the foreign partner, the produit-en~in approach creates considerable risks: 

The guaranteed success of tr&iniq eff'orts vith unexperienced local personnel ma.y be 

difficult to control; the specific infra.structural deficiencies and a compiex and 

slov-ovin« adJninistration can become serious obstacles to the guaranteed plant per­

formance. On the other hand, the produit-en-ma.in approach justifies a higher re­

crunera.tion for the contractor, "!;o provide him vith the necessary risk ma.rfrins. In 

addition, successful perfor:nance 111&;, provide competitive advantages, open a ma.r1eet 

for newcomers and build up a positive reputation. From the contractor's side, much 

depends therefore on a careful assessment of the risk and of his performance 

capacities in the environment of the host state. 3/ 

From the host country's perspective, the apparently easy instrument to obtain an 

effecti.ve transfer of technology veils some disadvantages. ~/ The packaged-transfer 

chaiacter of the produit-en-ma.i~ contract contra.dicta policies of self-reliant de­

velopment through a depack:a.ging of foreign inp~ta. Con"!;::-actors, when combining their 

package for the industrial complex, will naturally favour established supply linkages 

a.nd capital intensive technologias, as both strategies allc~ to reduce a risk factor 

which is difficult to control, i.e. supply a.nd sub-contracting linkages with ~omestj~ 

enterprises anti the training and perfo?Wlnce capacities of local personnel. Iri 

addition, they vill try to deviate as little as possible from established patterns so 

as not to incur risks of innovative adaptation; accordingly, design of plants anc 

training of perl.nnel vill reflect the IC's mode of industrial operations to a great 

~/ For exar.rple, the contractors guarantees are conditioned on the respective 
counterfulfillment of the host state partner's obligations - e.g. the duty to 
provide a suffir.iently qualified number of people for the training programmes 
inctituted, the duty tc provide authorizations in due time. Other contractual 
clause& excuse the contractor from responsibility if the local personne: proves 
uncapable to adjust to industrial operations. Force ma.jeure also operates as a 
brake upon too far-reaching perfonaance obligations. 

In the case of the PRG's publicly owned DI!G, produit-en-main contracts have led 
to losses vell ever 200 million DK, asSUJDed by the government. The cause for 
such failure is disputed, but it seeina plausible that DI!G overestimated its 
capacities in a completely nev 111&rket and did not adjust its stipulated guaran­
tees to its performance capacities. 

Judet, A propos du contrat cl'-en-eain, CRID/IREP-Grenoble, Kay 1977. 

--1 
I 

I 



Page 101 

ertent. This implies that the industrial complex vill need consta.~t inpu~s from the 

contractor to participate in the continuous procese of impcrvement in th~ respective 

technology. Autonomous adaptation will be ~ifficult, as th~ local personnel has not 

been subjected to the process of learning-by-doing characteristic for a ~elf-reliant 

developm&nt of an industrial complex. Accordingly, to so:ne extent the produit-en-main 

contrac-', - as a modifi.:ation of the turnkey-contract - perpetuates technological 

dependence. ~hermore, the risks associated vith the produit-en-main contra~t 

elimin~tee all but the most capable and large THCs. Middle-sized enterprises can 

hardly acewne the consi1erable risks. Finally, the produit-en-main contracts requires 

a 3ystem of precise!y defined guarantees and very detailed and comprehensive proj€ct 

plaru:ing. Altera~io~s are difficult as they tend to disturb the whole pack!l.ge of 

c~~efully prepared and n'!g()tiated guarantees. The inflexibility inherent in the 

prod~it-en-main approa~h is therefore another shortcoming. 

On the other hand, there are some distinct advantages, particularly for countries 

intent Oil a. highly accelerated policy of industrial development. It seems that in situa­

tions lol'!ere a package of equi~mf'nt and technology of a predominantly captive character 

is needed, where the envisaged perfo:;:omance is at prerequisite for thereupon dependent 

industrial systems and where the effective transfer of "invisible technology" 

("technological software") is required, the produit-en-main approacu may be worthwhile 

and merits further imprCTVement. This may apply, for example, in the case of plants, 

which are not of a repetitive character, but designed according to individual and 

specific features. Also, the produit-en-main approach is a funciton of the scarcity of 

ccmpetent technical and ma.nagerial~ersonnel in spite of great need for the specific 

industrial performance at issue. ! 

Accordingly, in the next section, the study will expl~re possibilities to i~prove 

the produit-en-main approach, with the intention of (1) extending the scope and the 

effectiveness of performance guarantees, enabling foreign enterprises to assume such 

guaruntees and emphasizing the important function of tr~ining; (2) creating a more 

flexible system of performance incentives to complement the often rather rigid system 

of guarantees; (3) creatill€ procedural instruments for inter-party co-ordination to 

obtain optimal performance. 

Even there, care has to bf'! taken that the "esprit de f&cilit'" of buying 
guaranteed industrial performance without own efforts - particularly seductive 
for bureaucratic systems vher! initiative is not rewarded and where risks and 
responsibilities are shunned - does not seduce DCs to overlook the costs involvecl. 
The produit-en-main approach is certainly a func on of highly accelerated in­
dustrialization even at the cost of trading-off national self-reliance. The dis­
advantages discussed are hence often nothing more than • ecessary implication 
of policies of highly accelerated industrialization. 

I 
I 
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7.3 Guarantees, Incentives and Procedures to Create a Coam..mity of Interest in 

Develof!!!ental Performance 

Optimal performance in industrial co-operation projects as discussed depends to 

a considerable degrpe on the capability of the contractual arrangements to create a 

self-interest of both partners in developmental perfonnance and to co-ordinate 

effectively both partners• contributions to the join't project. The taslc ;_s therefore 

to create mechanisms which talce the place o: the interest in profit ma.x:im:iB ;i.tion ._3 
the efficiency incentive in direct investment. As two interdependent partners are 

involved, this task is highly complicated. In direct investment, the investor 

assumes directly risk and control; in the evolving quasi-investment types of iil­

dustrial co-operati.'.,n, b0th partners assume a share of the riak - the foreign enter­

prise through the risks associated with guarantees and other performance inceutivf!s, 

the host state enterprise through the rislcs associated with its ovn contractual 

obligation and the developmental repercussions of malperformance. Instl"UJllents which 

shape such risks and incent:.ves will be exi•loro:d in 'tne .'ollowing. 

( i) ll!tending the Scope of Performance G!.!!:!!ll~ 

In addition to the guarant~es of quality of equi•ment presently used in t.i.nikey 

contracts and in line with the produi t-ea-main concept_. new forms of guarantees should 

be designed covering all areas of plant performance which the contractor can be 

reasonably expected to control. Such guarantees would relate to the quality and 

cr..ianti't;y of the production, to consumption of energy and raw materials, but al.so to 

the ~ompetitiveness of the output, r>f repair and maintenance aosts and, eventually, 

~o the profitability of the plant. Such guarantees would run over an extended period 

of '.ime and include plant perfonnance with local personnel trained and technically 

assisted by the foreign enterprise. !/ 

Of particular importance are the training obligations to enable local personnel 

to run the industrial complex successfully. Guarantaes for the success of training 

are implicit in the other forms of guarantees discussed when these guarantees cover 

'Ihe notion of a ''contrat marche-cn-ma.in" and "benefice-en-ma.in" has been 
theoretically deYeloped to describe such guarantee systems; however - excepting 
b'zy-bll.clc and co111pensation arrangements discussed later - these concepts have not 
yet been put into p~ctice. According to the character of the econoray in question 
and of the needs to be supplied by the plant in question, such guarantees are 
often neither practical nor even desirable from a host state's view. 
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plant performance with local personr.el. n0wever, ~articularly in relation to con­

tractor excuses for non-perfnrma..~ce, it appears useful to provide also for specific 

guarantees in training in ordet to mobilize Ue contractor's training willingness 

and potential by associating him with the respective right. Such training obliga­

tions should comprise all functions of industrial personnel - not only operations, 

hut al so design, repair and maintenance, monitoring and impr"Vement. The gua­

rantees should ~ beyond short dec:ons~ration periods and tie the contrac~cr to the 

personnel's performance over an extended pericd of time. 

Extensive g-~arantees of the charac~er discussed can only be reasona~ly demanded 

where the contractor is in correspondin~ con~rcl of the operations whose res~lt he 

is to guarantP.e. Disputes frequently arising out of claim~ for non-performance and 

::-espective counter-claims -elying on harmful client interventioa cou~u be reduced by 

separating t~e various areas where performance is guaran~eed and by ensuring that 

the contractor is in reasonable control of respective operations. Another weakness 

of an extensive system of performance guarantees in comparison to traditional risk/ 

benefit sharing t~rough equity joint ventures is the relative rigidity: The con­

tractor shares the ri,,ks without having a suffiriently adaptable planntV. and guaran­

teed perfor.ance system. !/ 

Accordingly, there should be an in-build flexibility of thP guarantee progra.'!llle. 

'!'he scope of guarantee£ and the amount of sanctions could be gradually decreased, 

parallel to the phase-out cf control by the contractor. Such a system of gradual 

phase-out of guarantees would still tie the interes~s of the c~ntractor to plant 

performance with national aiana.gero:ent and personnel, but increase his readiness to 

accept the guarante~ ocheine. In-built fl exi bil i ty, however, needs ottier mechanisms 

which are mere subtle than guarantees and which allow procedurally for continuous 

adapta~ .on of the contract's objectives. 

(ii) Perfonnance Incentives 

The guarantees discussed should set a f!xed floor for contractual performancd 

obligations; more flexible performance incentives should influence the contractor's 

!/ .ls has been reported in several discussions with turnkey conti·actors, the 
more extensive the gu&r&ntees, the earlier a rigid and comprehensive project 
progra.a.e has ~o be drawn up, a revision of which is difficult because of 
the aens1tive balance achieved through complicated negotiations. On thd 
other hand, it has also been reported that such a reviaion would often 
evidently be necessary, aa the guaranteed out-put of a plant - planned and 
negotiated often ten years ahead of productio11 - can easily become obsolete 
and no longer a u~eful input into ~ host state's industrial development. 
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self-interest in developmental performance. The :ssue is herr jt translating the 

concept of developmental performance into operational incentive criteria. ~/ 

3/ 

Performance incent:ves to be developed further could be: 

- Bu,y-Back Schemes for Remuneration of the Contractor. 

In such a scheme - widely used in Fast/west trade, b.J.t also to some extent 

in natural resources development ("production-sharing") - the contractor 

has a considerable self-interest in quality and quaitity of production, as 

it consti t•.tes all or part of his remur.eration. Such a system associates 

him closely vith risks and benefits of the project on a long-term basis 

and is a form of industrial co-operatior. close to joint investment ventures. ~/ 

- A System of Payment According to Plant Performance. 

Remuneration for the contractor would be dependent on the level of production 

reached over several years, taking into account quality and input factors. J/ 
The system could be introduced gradually a.nd co-exist vith ~ lump sum or 

cost/plu1. system of remuneration, e.g. 8CJ.' to be paid ;n a cost/plus or lwap 

s::r f<:;;r ent, the rest in payment according to productior.. Here, another 

graduation could be introduced acco?Ujng to the responsibility fo the con­

tractor, e.g. as "pilot", "co-pilot" and finally "technical assistant". 

{Systems of payment according t~ performance are frequent in the remunera­

tion for vorkers and 1!1&1lagement, but such principles are also applied in 

sophist.<--~ed government proc-urement, e.g. the US ASPR, cited supra). 

For a discussion of related issues of taxation see: Penrose, Owtiership and 
Control: lfuli:inational Fil111s in Less Developed Countries, in Helleir,er {ed.) 
A World Divided, 1976; several developed country governl!lfl!lts have developed 
highly sophisticated method~ acting as performance incen~~ves in government 
proc•.u-ement, e.g. value-engineering, target-costing, cf. the US General 
Accounting Office's Report to the US Congress, ill8'1st 25, 1969, Opportunities 
for Increased Savings by !mproving Mani.gemen1: of Value ~ngineering; cf. also 
the US Armed Services Procurement Regulations, 32 CFR ~S 3-308, 1977. 

See: EX;E, Analytical report on industrial co-operation &111ong EX;E countries, 
E.73.II.E.ll, p.8. 

Cf. the Algerian propoaed scheme in the cited OPEC memorandum of 1975, p.225. 
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Rl!lllUileration Acc·rding to Profits 

ifnere profits can be used as a valid indicator of performance - and this is 

often not the case - a part of the contractor's remuneration could be in a 

Jhare of the profits of the plant in the first years. This system would 

very c:osely approac~ a quasi-equity investment system through associGting 

the contractor with the plant's profitability. Where profits are not a 

valid indicator f?r plant performance, quasi-profit criteria could be develo­

ped ("sh!ld'lw profits"). The profit-centre concept employe..;. within TNCs for 
i/ f - - l ed -i= erformance measurement -· or per orman"'e measurem•. ·t cr1 t eria emp oy in 

socialist states~/ could be an indicaior for ?erformance incentives. 

Remuneration Accoraing to Sectoral Performance Criteria 

In further devel~ping the approach to devise non-profit indicators of per­

formance, perform;.nce could be broke.. down into major elements, e.g. pro­

duction, marketing, training, consumption. A part of the remuner~tion w,uld 

depend on previously defined sectori:.l performance, e.g. by payment according 

to production, accorcin& to objectively tested trai~ing s~ccess, by marketing 

commissions.JI Technical assistance after a national talcc-o;er of man~-ement 
functions could be tied to post-operational goals and acccrdingly remunerated, 

e.g. to international competitivenes~, increasing industrializing linkages 

through local content policies. 

Procedural Instruments for !nt•ir-Party Co-ordination and Project J.daptation 

Procedural instruments to allow parties to co-ordinate throughout the project's 

implementation their interde,endent contribution and to adapt the project's programme 

of performances and guarantee& should rely on the principle of co-management: Both 

parties should have a say over operations, the priority being granted to the party 

~/ Cf. Solomons, Divisional Performance: Measurement and Control, 196~. 

~/ Cf. the report by I.D. Ivanov for the Joint Study which discusses, inter alia, 
the ew,:>loyment of shadow pricing methods for evaluating tenders. 

l/ Cf, Penrose, op.cit. 



most expert in a specific field; a gradu~l phase-out should be provided parallel to 

the ability of the client to assume the m&JOr management functions and parallel to t1e 

phase-out of contractor guarante~s. The follo'Wlng organisational machinery should be 

consid -red: 

a top--1 evel co-o,,eration co!lllli ttee to meet periodically, review progress, 

a~tempt to 3ettle disputes and e!!!powered to adap• the ~ontract, composed 

equally of representatives of both partners; 

an overall management committee W1th equal representation or hoot state 

maJority, consisting of the chief local oparations executives of bot~ partners. 

It would have authority to make a binding adaptation in minor issues and t~ 

issue recorr!llendations fCJ.· maJor adaptations to the top-level co-operati"'-" 

;utr.eLL~t"'i 

a <:·:;u.i;.U:.,c f<>r ~cc!:.r:L~~ operations with contractor majority; 

a marketing committee with majority of the partner most interested and expert 

in marketing; 

a training and transfer of technology committee with host state moJority; and 

a governmental relations committ~e responsible for administra•ive relatio,,R 

with host state partner maJority. 

Each committee would be empowered to propose modifications and amenc::ients to the 

top-level committee. For minor disputes, the competent committee would be empo~ered 

to issue a decision with the right of each pa.-';ner to appeal to the top-level co­

operation comm:;. t'.ee - and with f.ventual ~ecourse to arbitration. For maJOr adaptation 

disputes, the proposed facilities for contract adaptation wouid provide a recourse. 

In addition, committee members could be entitled to call in an expert to decide on 

contrcversies requiring technical expertiee. ~/ 

'!'he roughly outll .. ~.:!. ;;yste." of co-management incorporates elements of corporate 

and contractural organlBation in addition to an eventual recourse to third-party 

~/ Kopelmanas, Le regelement d'expert1ae technique de la CCI, Dro1t et Pratique 
d11 Commerce Internati o;ial, 1977, 417, 419: the proposed UN faci 1 i ti ea for 
technical expertise could provide appropriate services, 



intervention. ~/ It would seem to provide a basic concept of quasi-corporate co­

!llall&gement for international industrial co-operation. 3/ 

7 .4 Protection ~inst Malperfo:rmance: An Operational Concept of "Development Damages" 

The acute vulnerabilitv of the dEVeloping economies requires specific protection 

against ~.alperfo:rmance of industrial plants. 11 Insofar as direct damages are con­

cerned, traditional instruments of co11111ercial law are sufficient to provide adequate 

protect~on through obligations of replacement and correction of faulty equipment. ~/ 
HJwever, faulty performance - due to faulty design, construction, inappropriate process, 

ins~fficient training - can produce repercussions beyond the direct damages affecting 

an incLstrial pla.nt. Developing countries are particularly sensit:ve to such "con 

sequentiai losses", because the receiving economy is in a stage of accelerated in­

dustrial development. Normally, there are insufficient or no alternative sources for 

the plant output which is deficient due to malperformance; in addition, in integrated 

industrial systems of an economy where the interdependence is carefully programmed, 

the deficiency of one important element often implies the malfunctioning of the complete 

industrial production chain. ~/ We can hence use the notion of "development damages" 

to c'nvey the specific problem caused by consequential losses to a developing economic 

system. Turnkey contracts generally exclude any liability for consequential losses. 

This leaves the re~eiving economy with an increased vulnerability to developmental 

damages, particularly as insurance is difficult to arrange. §/ 

1/ lt is suggested that the considerable experience with intra-corporate co­
determination of labour, linked 'o Judicial or quasi-judicial mechanisms to 
break dead-l~ck situations in several TCs, e.g. the FRG's legal system of co­
detel'lllination, offers interesting methods of co-management and of inter..al 
conflict resolution. 

Also the analysis t1 Touscoz, Gestion de la cooperation, contribution to the 
June 1979 Nice colloquium on International Industrial Co-operation Contracts. 

Cf. the proposals formulated by Algeria in its 1975 OPEC memorandum, Jp.cit.p226. 

The discussion on the draft model contract for fertilizer plants hEld 1978, 
report cit. 

Algerian memorandum, 1975, 0p.cit. 

For the emphasiq laid by DCs on p~otection against consequential losses arising 
f:-om industrial co--operationEP~ the draft resolution concerning the establish­
ment of an insurance system for guaranteeing contracts concluded by DCs with 
enterprises from devel0ped countries subnitted by the Group of 77 and Romania at 
the Lima Conference, Loe. ID/~ ,~r.3/L.9 of 22 March 1975; on the difficulties 
of obtaining insurance cover from commercial sourcer, and on the discu·,sion on the 
proposal of a multilateral insurance in the case P~ ~1-ie fertilizer industry see 
a re,Port prepared by Hogg Robinson and Gard~er Mountain Reinsurance, Doc. ID/WG. 
284/1 of 16 October 1978. 

-,I 
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The following propoeale, tr.erefore, attempt to find a soluti0n for DCs' ne~ for 

coverage a.garnet developmental damages; In doing eo, they have to take into a.:count 

the need to determine (1) vhat developmental damages are; (2) under which conditions 

the foreign enterprise ehoul~ be liable for them and to vllat extent; (3) vhat support­

ing mechanisms are necessary to make contractor responsibility for some form of deve-
1, 

lopmental d81!1ages a viable proposal.-

Before presenting the outl:nes of such me<hanisms, it ie necessary to invoke 

basic principles and modern concepts of the lav ~r damages; ~/ 

Liabilities ehould be imposed on the actor vh~ can best control the risk and 

minimize the likelihood and the scope of losses; 

Liabilities for large-·scale losses ehould be limited, otherwise risk-producing 

industrial co-operation is prohibited by the risk of urJ.imited liability. 

Eventually liable actors have to be able to calculate and to find insurance for 

the assumed risks; 

If the interaction of tvo partie~ causes losses, both should be tied to a 

community of interest to reduce the likelihood and the scope of the risk; 

Ris~ and bene:it from an industrial activity should be commensurate. 

From these principles we can draw a first and important conclusion that unlimited 

liability for developmental damages is not feasible. The contractor may ha~e con~~ol 

over malperformance, but no cont~ol over the developmental repercussions of his activity; 

in addition, unlimited liability t:ould be prohibitive ana could not be insured. It 

vould also give rise to complex disputes over the financJal value of the relatively 

vague and i 11-defi ned concept of "developmental damages". 

The solution suggested here can only concern a mechanism of limited liability. 

The solution has to cen·ter on the areas the respective partners control. The contractor 

has considerable control over the planning and execution of the project; the host 

Rtate has more control over the developmental repercussions of deficient performance. 

~/ 

~/ 

Cf the discussions of the IDB (11th session, Vienna, 23 May-6 June 1977, 
Doc. ID/B/SR 225, p. 5,6) where the issue was raised if such pro~ection could 
not be "obtained by existing legal processes at the naticnal level". The 
presently introduced proposal attempts to combine legal methods on the national 
support system to make auob contractual instruments and procedures economically 
viabie. 

See Calabresi, The Costa of Accidents, 1970. 



It !DUS', ti:ere!"'ore, be the t<:.sk of the host state to indicate - in the initial contract 

negotiations - the potential for the scope and the financial value of the developmental 

risk associated with malperformance. The host state would attach quasi a price label 

to the developmental risks of a project. This "de•:elopmental value label" ·:ould 

express the DC's ~ssess~ent of developmental risk over which it has morecontrol than the con­

tractor: the dependence of interdependent industrial developm;!nt on the pro~ect 

at issue, quantified in monetary terms. The criteria for expressing the develop-

m~ntal value of the prOJect would be entirely the host state's responsibility. It 

co~id use shadow-pricing, rules of thumb or the overall contract price as a basis 

ar ... multiply it with the developr..ental value attached to a specific project. It 

could, in free bidding and r.egotiations, determine the limits of acceptance among 

contractors and the additional price margins demanded for compensation. 

In case of non-performance, the contractor would be obliged to take corrective 

action up to the agreed developmental value or reimburse the host state. It could 

also be arranged to contract another enterprise to perform the original contractor's 

task, with the jevelopmental damages due to be used for compensation. 'I'he develop­

mental value approach could employ a ceiling and provide criteria assessing the develop­

mental losses. It could also, in a more simplified form closer to the non-performance 

penalty method, stipulate that developmental damages of specified amounts are due when 

certain project targets have not been reached. The outlined limited-liability approach 

allows insurance. Partic~larly, it would force the contractor to assess his performance 

capabilities and to make every effort at contractual performance. This preventive 

effect would be reinforced by the great interest by insurers and banks to assess the 

performance ~apabilities of the contractor in respect to co1tractual p~rforma.nce 

and developmental damages risk. !/ 

It is evident that such a system of contractually stip~lated limited contractor 

liability for developmental damages would have to be carefully elaborated through the 

proposed UN progranvne to support Third World bargaining abilities. In addition, con­

tractors - particularly those from middle-sized enterprises in develo~ing countries -

wonld need a safety net or?Vided by internatior . .i.l action to enable them to assume the 

considerable risks creat~j by even a limited responsibility for developmental losses. 

This safety net would be ~reated on the level of inter-governmental agreemonts and 

through the proposed :::mtractual Liability Insurance Consorti um ( CLir.) dis-;ussed be~ ow. 

!/ Nelso-i, "A Banker's vie.., or the risks in Jlliddle East construction'', speech 
given at the M1drtle East Construction Conference, October 31, 1977 in Duba.1. 

--=-,I 
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7.5 Enforcing Perfo~nce Obligations: Perfornance Securit,. Throw Bonds and Guarantees 

Contractual obligations are often, per se, not sufficient to for~e the contractor 

ir.to effective perfonnance. A system of eancti<•ns is often necessary which allows 

effective enforcement of obligations and which ~otivates parties to perform in order 

to avoid the risk of enforcement. In interr.atiJnal industrial enterprise co-operation, 

the enforcement system is not particularly s:rcng. !./ Judicial and arbitration pro­

ceedings are time conBUming, the outcome is often difficult to predict and often they 

are used to protract performance instead of acr:elerating it. They can rarely provide 

for iDlllediate correction and compensating liqu1dity, often the heart of the ~rties' 

interest. Accordingly, a system of liquidiat'i damage and penalty clauses, bolstered 

by bonds and bank guarantees, has developed i•, international c<>11111ercial relations. 

It is pri11111lrily ~eared to provide some measure of coercive action, but also instant 
. . 1 f 21 

eecuri ty against ma per ormance. -' 

At present. contractors in the US are, for example, required to post performance 

bonds in which a bonding company guar.mtees performance of stipulated construction 

"ork up to 100 per cent. Bid bonds (1-2',t of contract price} are required to guarantee 

the seriousness of bidding; advance payment bonds guarr.~~ee the repayment ability in 

case of cash advances by the client (up to ~}; banic guarantees and performance bonds 

(up to 15-~} are requested as a security for non-performance. ~/ 

While contractors - and the international and national industry organizations ~/ -

recommend that payment on such bonds and guarantees be conditioned upon approval by 

the contractor or proper documentation - such as a respective arbitral or judicial 

award - many rGs, particularly in the Middle Ea.st successfully insist on unconditional 

guarantees which have to be paid by the guaranteeing bank or surety company on firrt 

demand to the client. 'j/ 

~/ 

~/ 

~/ 

For the need for and use of liquidated ~es and penalty clauses in inter­
national commercial transactions, see UNCITRAL Doc. A/CN.9/161 of 25 April 1979. 

Dubisson, ''Le droit de saieir lee cautions de sOUJnieeion et lee garantiee de bonne 
ex~cution", Droitet Pratique du Commerce Internati.~; ... :, i'177,p 423; Eisemann, 
"Arbitrage et garanties contractuelles", Revue de l'Arbitrage, 1972, p.379. 

Cf a report by BueinPss Int~rnational, 1978, on bonding practices in Saudi Arabia, 
p. 67ff.; for the use of performance security in public procurement cf. UNIT.lR, 
International Procurement (by Westring), 1974, p.32ff. 

For example the ICC, cf. the new ICC uniform rules for contract guarantees, 
Publ. No. 325, l978. 

See Harbottle v. National Weetminiater Bank, Law Report, February 7, 1977; 
also Owen Enginerring from Barclay's E.ank, Law Report July 29, 1977. 

I 
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Bonds and unconditional bank guarantees are a defensive instI"lllllent for the DC 

ell ent. They replace, -particularly in the case of ne•corner contractors, trust and the 

availability of judical s<-nctioning. They are, at present. mostly geared toW'l.rds civil 

works obligations. They are not yet oriented towards perfo!"lllllnce obligations under 

the produit-en-main app~-,ach nor to the proposed method of compensation for develop­

mental damages. A development of the bond system is warranted for several reasons• 

it !irst, it improves the likelihood of effective performance through the leverage ef­

fected by such bonds; secondly, medium-sized enterprises could con:;iensa.te their 

weaknesR as compared to large ~Cs in respect tc size, reputation and abi~ity to 

shoulder risks if an appropriate mechanism could be found which protects DCs by 

sufficient performance security, while still allowing such firms to obtain corr~s­

ponding insurance coverage. ~/ Thirdly, the further development of the bonding system 

increases the likelihood of effective performance through bank and surety company 

~ecuring of contractor performance capabilities. It is, therefore,suggested to develop, 

through appropriate model clause instr.unents, the fJlloving security in~tnunents: 

performance securities related to performance obligations covering post­

start-up operations {produit-en-main guarantees); 

- perfonnance securities for contractor :iabilit~ for developmental damages. 

Such bonds should cover a higher '\mount than is practiced today {e.g. 5CJ1, of 

contract pricP. or 25'f, of developmental damages ceiling). However, as such a relatively 

high security would act as a deterrent if unconditional and payable on-demand 'without 

proper d~cumentation sue~ securities should be conditioned upon an arbitral a'W!lrd to 
~, 

be reached through su11111ary proceP.<11 rt~:;, -' 

The propo~ed facilities for 1JU111111U7 proceedings within the SRIC system of 

national or regional arbitration would be a forum to decide on claims for i11111ediate 

payment ol performance securities. In additioa, the UN system should draw up model 

terms for the traditional performance securities {bid, repayment bonds) to counter­

vail the model terms elaborated by induPtry associations in favour of the contractor 

(e.g. the already cited model terms ~laborated in 1978 by the ICC or, in the PRG, the 

VDMA's model provisions). 

~/ 

~/ 

Cf. for the issue of insurance for on-demand bonds a paper by Investment 
InsuranGe Int~rnational {III) (Radcliffe) on Political Risk Insurance (no date). 

!lso the proposal by i>ubuiason, DPCI 1977, 445 which is in a middle position 
between automatic payment obligation, on one hand, and o full arbitral pro­
ceedings )n the factual issues on the other hand. 
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The codel terms to be elaborated would also provide for guarantees of the parent 

corporation for malperformance liabilit~es of subsid1~ries. Thus, the risk encountered 

by DCs in special ,Project companieb with limited liability and bonds only partially 

covering claims !I could be reduced. 

7.6 An International Supportive Framework for Perfonnance 01.igations in Industrial 

Co-operation Contracts 

The proposals to improve the developmental performance in the context of the 

transfer of industrial complexes increase the risks and the finacial :urd.en of con­

tractors to a considerable degree. It seems that only very large and experienced 

companies would be able to asBU111e these risks. In order to increase the potential for 

c~-operation vith mediua.-sized industry, particularly from DCs, supportive measures 

are necessary on the international level. These measures would concentrate on insuring 

the risks of perf~nnance and consequential loss responsibilities or issuing direct 

guarantees through governmental or international agencies. 

(i) Risk Assumption and Joint Project Evaluation Through Inter-governmental Agreements 

One method +o provide the necessary supportive framework to assume risks which 

are too large for enterprises - particularly of medium scale - w~uld be through inter­

governmental co-operation. ~/ Jointly, through mixed co11111issions and working groups, 

the governments could w1dertake an evaluation of projects and the ;.·espective enter­

prises. Such joint evaluation process would reduce risks of non-performance. In 

addition, the home state of tne supplier of industrial complexes might be induced to 

provide a performance guarantet\. This would amount tu subsidization of contractors 

and is not far from present practices, such as investment insurance, export credit, 

export credit insurance and government sponsored equity participation (e.g. by the 

FRG's D!n). The major quid-pro-quo to be offered to !Cs in exchange would be cor­

responding cormiitments by the host state for contract stability. 11 The mixed 

commission would also decide on the "developmental value criteria" determining the scope 

of developmental damages in case of malperformance, !Cs might al3o be persuaded to 

integrate such a policy of risk assumption into their programmes geared to promoting 

international co-operation by their own middle-sized enterprises; their chances would 

be greatly increased by governmental assumption of performance risks, 

Cf. the Algerian OP!n memorandum op.cit., p. 220. 

For a discussion of the potential inherent in intergovernmental co-operation 
see eupra. Cf. a note by Ph. Kai. n/CREDIMI (1977) on government guarantees 
prepared for the Join·~ Study. 

J/ This package concept will be explained in detail subsequently, 



(ii) A Contractual Liability Insurance Consortiwn 

To back up guarantees given by contractors - particularly those relating to the 

produit-en--main performance obligations and :o developmental losses liacilities -

a Contractual Liability Insurance Consorti'1111(CLIC) is proposed. !/ This mechanism 

primarily would assume risks whi~h hinder non-'lliC enterprises in competing ef­

fectively for large scale industrial co-operation proJects. It woulc compensate 

for 'their inability to assume the risks of performance obligatiDns a.nd performance 

securities. CLI~ would support contractors' capacities to overcome adverse financial 

situations when events prevent them from suecessfully completing their contractual 

tasks. Also, DCs' contracting authorities would be secured against project failure 

caused by the contractors' i~ability to cover losses caused by unforeseen events. 

Therefore, it would very much be directed at promoting industrial enterprise co­

operation with non-'nlC enterprises which have hitherto often be~n reluctant to under­

take large-scale projects in DCs. To guarantee the completion of projects, contractors 

had to buy insurance against narrowly defined risks from CO!llDercial insurance companies 

or supply bank guarantees or bonds as a proof of their capacity to fulfill their 

contractual obligations. Risks coverage was available, however, only in cases where 

commercial insurance firms had determined that the risks could be effectively and 

profitably insured. Banks granted guarantees only to customers with assets large 

enough to oerve as security if the guarantee were called. With growing proJect size, 

the necessity to cover risks hitherto not held insurable, and taking into account 

the proposed liability for developmental damages, insurance or guarantees will be ever 

harder to arrange. 

Three basic problems have to be overcome to create financial conditions conducive 

to an extended and better risk coverage: 

foreign con~ractors will be unable to put up more money to build up reserves 

for contingent liabilities or only at significantly higher costs to the .or.; 

DC contractors would be effectively eliminated from the market or industrial 

construction vorks as they lack the standing with banks necessary for gu4rantees; 

looking at particular riaks or at the asset base of ~ contractor will not take 

into account the project's significance for the host state, nor the contr;'bu­

tion the host state can make to help ~ontractors to complete proJects, 

To remedy these problems, CLIC is pl&nnAd to function as a broker in capacities 

mat~hing DCs' interests, financial institutions and IC interests in supporting 

industrial complexes. Its aims are threefold: 

~/ For an extended analysis and elaboration see the report by A. Stoclanayer for this 
study, Vienna August 1979. 
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it will have to identi:f)" and aaaeaa riau of projects. .l.!1er an 

exhaiativP a.aaeaaMnt, there will be a deteraination of what ri.U 

m.J' b..~ covered b7 coimercia:i. :inaurance, what rialcll -.;r be reduced 

b7 control and what rialcll have to remain with the contractin« 

partiea; 

it will have to 87Micate the riak cover.acting aa an agent for 

participatin« financial inatitutiona; 

it will have to influence inau.rance and guarantee conditiona in 

a va;r to h&rmonize tel'llS and therebJ' create more tranaparenq 

and aecurit7 for contractors aa wll aa contractin« authoritiea. 

CLIC will, therefore, enable contractors to undertake hi.gb-riak p~jecta, i.e. 

projects with poaaibl.J' coatl.J' perfo~ce reqtrirellenta. lt the aame ti.lie, developing 

countriea can e:r:pect rr~ .. CLIC support for projects to be initiated and puraued with 

due regard to the i.llportance of the project'• contribution to hoat state induatrialization. 



CHAPTER 5: HOKE AND HOST STATE CO-RE:sPONSIBILITY: PACKAGING PERFO~E AND 

STABILITY CO!OUTME:NTS 

Stability of the legal regime of industrial co-operation is very much a con~e:rn 

of northe:rn invel'tors. On the other ha:,c!, the question of adequate and development­

oriented performance of delivered industrial complexes and of traditional foreign 

investment is a matter of intensive interest f~r develop:Jig countries. The principle 

of interdependence hence points in the direction of combining mechanisms catering to 

those t.,o essential concerns into a quid-pro-quo package. It is not that ICs do not 

have sufficient investment insurance schemes at present. It is possLble to insure new 

investment, loans, orofit-sharing and service contracts against pol:.tical risk (OPIC, 

Hermes, EX:GD). However, a multilateral risk insurance facility, sponsored by inter­

natior.al organizations, such as l'NIDO, might help create an awareness that investment 

stability is a matter of concen, to southern as well as to northern countries. The 

same considerations apply to performance requirements. Performance guarantees have 

been assumed by socialist economies when the state accepted direct liability throueh 

an intergovernmental co-operation agreement. fut mark.et economy governments have also 

at times assumed de Jure or de facto, partial or complete responsibility for mal­

perfo.rmance of contracts implementing an intergovernmP.ntal framework agreement. This 

has been particularly true of intergovernmental agreements which relct.te to thr 

purchase of high techno1ogy armaments. fut it has also been the case when industrialized 

countries have prompted their own state enterprises to enter into high-risk and inno­

vative contractual arrangements (produit-en-ma.in contracts), when the risks finally 

required a state subsidy to avoid banlcruptcy of state enterprise. ~/ 

All the mechanisms proposed in the sectiona on stability and on performance 

requirements reflect this quid-pro-quo approach. Here, an institutionalization of 

the quid-pro-'!Uo approach through intergovernmental instruments is suggested. 

Investment insurance as discussed above and contract insurance thro·igh GLIC con­

eti tute quid-pr-o-quo packages in themselves. Both help to etabilize investment and 

contract conditions in exchange for better performance. ~~t together they also reflect 

the quid-pro-quo approach. While the regional investment insurance systems in con­

nection with !Ce' a.~d Dee' insurance schemes are primarily geared to:.r.1rd acGo:nmodatina 

ICs' concerns over investment conditions, CLIC provides e.n instrument to allow for 

extended contract stability through the build-up of outside reserves in the form of 

guarantees and insurance. Reversely, regional investmen~ insurance sy~tems may be an 

inetr~ent to reconcile conflicting interests in order to extend investment insurance, 

while CLIC can create cond!,ions for broader performance g'.tarantees. 

lf The DliG-Cue between the PRO and .Algeria. 



The pac~e concept can even better be demonstrated by establishing both types of 

ins·.lrar.ce t· ro'.lgh one Joint multilateral intergovernm:?ntal a,ereement. The proposed 

conc~pt of a e1obal UNID0 system of inVf!atment stability could serve as the basis for 

such establishment. 

3eine closely related in principle, investment insurance and CL!~ ~ould also be 

co~lementary as to their operations. Basically, investment insurance will cove1· the 

value of investment. CLIC channels insurance to projects to secure the orderly com­

pletion of projects as planned. 



Page 117 

CHlPI'ER 9: HOST STATE CONTROL OVER Ilfl'EB'l'lATTOKAL INDUSTRIAL ENTERPRISE CO-OPERATION 

Control is an escential factor for developing countries riehing to obtain an 

opti.Dl&l contribution to their industrial development from industrial co-operati~ 

lfith foreign enterprises. National control has to countervail the orientation of 

TNC11 towards global, and not national, profit interests and it haa to reduce the 

impact of the non~tional decision-ma.lcinz process b;r TllCs on the host state econOIDJ'. ~/ 

The legal foundation of ho11t state control is the legislative sovereignt;r; the 

bargaining leverage enabling developing countries to impose control lies in the host 

state's abilit;r to prohibit and regulate the access to its econ~. The need for 

control of TNCs and forei8n investment has been expre11Sly endorsed b;r the authori­

tative UN re11olutions concerning a Nim ~/ and b;r the Lima Declaration (Art. 42). 

The objective of contrc.l is "to ensure that these activities are compa.tible with the 

development plans and policies of the host countries". }/ Effectiv<> control, however, 

i11 severl;r hampered b;r several obstacles: 

inauffi.::ient nationrl administrative and amagerial capacitie11 

to establidh a countervailing ll)'Btem of control; 

insufficient willingness to face the conside1~ble challenges 

of controlling foreign enterprises; 

insufficient abilities to obtain, analyze and use effectively 

the informa.tion necesear,y for strategic polic;r...making; 

superiorit;r of TlfC11 over the host state in terms of resources 

for the uae of information and 1118D889rial, financing, techno.. 

logic.al and marketing resources, i.e. the superior TllC 

bargaining power; 

Cf. on the issue of control of TNC1, Vaitsos, Power, Knowledge and Development 
Polic;r; Relations betwe,.n T?lCs and Developing Countries, in Helleiner (ed.), 
A World Divided, 1976, p. llj; Penrose, Olalership and Control: llultinational 
Firms in Lesa Developed Countries, IBIDEK, p. 147; S&uvant, Controlling 
Transnational Enterpri11es, in, S&uvant/Ha.senpflug, The New International 
Economic Order, 1977, p. ~56; for a survey of entr;r terms and regulation• 
see, The U1l Surve;r, Rational Legislation and Regulations rela°"ing to TllC1, 
E.78.II.A.3, and Robinson, National Control of Foreign lbsine&11 Ent:cy, 1976; 

See GA Resolutions 3201, 3202, S-VI; 3281, XXIX; 

Cf. also the, Fol'llUl&tiona by the Chairman, for the draft Code of Conduct on 
TICs (Doc. E/C.10/A.C.2/8) of 13 December 1978, at p. 4: TIC• should ta.lte 
effective mea.aurea to enaure that their activitiea are c0111p&tible with, anr\ 
make a positive contribution toward.a, the achievement of the economic goals 
and eatabli1hed develop1111nt objective• of the countries in which they operate. 
See also p. 6 for policy formulation relating to ownerahip and control. 

I 
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superiori t,. of TNC11 over the host sta.te in tel"lllB of resources 

for the use of information and managerial, financing, technological -

and marketing resources, i.e. the superior TifC bargaining pover; 

the global orientation of a TNC and its operations reduce to a 

substantial extent the impact of developing countri'!s' - but also 

develop<d nountrie~ - policies, which can only exercise pressure 

on the local subsidiary of the global and integrated corporate 

s,..tem, but not on the central TNC decision process. 

The chief factor for success of control policies seelllR to lie in self-reliant 

national eff)rts 110bilizing the bargaining power and the resources available to 

the host sta•e. Co-operation on the regional and international level is the nert 

r<tep in countervailing the global s,.atem of TNCs. The present chapter will explore 

the variCJUB di.8en.aions of host state control policies, integrate the respective 

efforts undertaken elsewhere in the lllf s,.stem and attempt to ~d additional aspects 

and propoaa.ls. 

Before emba.rlcing on an anal.Jais of the ~istinct dimension of control, the concept 

of control itself needs some clarifications. !/ Control, i.e. influence on the out­

come of the decision-llalcing in inv.?stment and enterprise co-operation, can be achieved 

baaically in two wa.pi: 

(i) through procedural, internal control, i.e. influencing the 6tructures, elements 

and participants of the decision-m9.king process of the operating colllp8Zl;f and tne foreign 

enterprise. Control of that form is exercized through state participation in the 

opera~L.·g company's equit,., representation on the COll!p&n7 1S board, distribution of 

control through management agreements. However, al110 regular reporting on, or 

monitoring of, performance b7 state agencies can introduce elements of procedural 

control. 

(ii) Through external control, i.e. through outcome-oriented obligations placed on the 

co-operating foreign enterprise as conditions for the authorization of entry and 

operations. 

Fi.n&li,., lfha.tever the legal instnunents available, the r~al scope of host state 

control depends very much on explicit and implicit processes of bargaining in all 

phaaea of co-c.peration. Control, be it throu,:h the legal forms available, or simpl.J by 

mere "persuaaion" in bargaining, dep1mda at all ti.mes on the relative bargaining 

strength of both side• and on their abilit,. and villin8lless to uae that strength. ~/ 

Cf. the contributions bJ' Penrose, Singh, R.K.D.N, and Wl'.lde, Th., on instruments 
to codtrol T1'C activities for tho UllCTC Roundtable on Negotiations with TlfCa, 
April 1978 (forthcoming); 

Cf. Kirchner et. al., ~ining Venture• in Developing CoUJltries, vol.I, 1979, p.137ff. 

;;::::.==.:;: ~~ I 
I 
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9.1 Ownership Policies and Control throu,ish Ellterprise Orga.nization. 

'J'he major instrument used by developing countries to obtain control has been 

through policies directed at ownership. Legislatively engineered nationalization 

has been the most visible and controversial form. !/ Disinvestment - gradually 

leading to nationalization, according to respective legislation c;,r investment agree­

ments - and equity Joint ventures types have been less controversial ~ to achieve 

partial or complete national ownership of traditional foreign investment. ~/ The 

result of such policies, however, have often been formal devices which disguise, under 

the veil of legal forms symbolizing host sta.te control, the perpetuation of effective 

foreign control. This is particularly so, where the absence of sufficient manage-·ial, 

technological, financing and marketing capabilities forces host states into dependence, 

whether or no~ transmitted through foreign ownership. }/ 

In modern industcy, a dissociation has largely taken place between ownership, 

i.e. equity stock, and control of large corporations. ~/Control coneists less in 

legal entitlement to corporate owner&hip, but in entitlement to control over func~ions 

of decision-making which are ~ro.icial for industrial activity. Such functional control 

lllaJ or ma.J' not co-incide with own .. nhip; therefore, more attention CIUSt be directed 

at the organization of corporately or co-operatively structured decision-processes 

than ::-.t ownership. Effective sta.te control irrespective of ownership can be obtained 

by as8Ullling and effectively exercising the respective functions in the decision­

process of the co-operation project. A complete discussion of the issues involved 

~ot be undertalcen here. ~/ However, the concentration on ownership should be expan­

ded to comprise strategies of effective host state functional control through 

appropriate organization of co-operation projects. ~/ 

9.2 External Control throue;h Exercise of Regu_lato17 Powers. 

Regulations are an instrument to exercise external control over co-operation with 

foreign enterprises. They aim at specific functions of busin~ss activities, without 

affacting directly ownership. There is sufficient information on investment regulations 

1J Cf. UN, TNCs ir. World Development: A Re-Examinatic;,n, op.cit, at p. 233, 
for a survey of national take-over; 

Cf. UN, op.cit. at P• 149ff; 

C.f. Weinstein, MultiM.tional Corporations and the Third World, International 
Organization, 1976, 373; Penrose, Ownership and Control, 1976, op.cit.; 
Vaitsos, Power, Knowledge and Development Policy, op.cit. at p. 131, empt.asi~es 
th&~ nationalization can prompt a mobilization of will to master the necessary 
fun-;tions otherwise controlled by foreign enterprises; Morris/Lavipour/Sauvant, 
in Sauvant/Lavipour, Controlling Multinational Enterpr1se11, 1976, p. 111 ff confirm 
in a ca.ae stud)- t~is possibility; 

Cf. Berle + Means, The Modern Corporation and Privat<. Property, 1934; see also 
Hurst, The Legitimacy of the &ainess Corporation, 1970; 

See the elaboration of a concept of "co~ment" supra; see also the cited 
contributions to the 1978 Round table on Negotiati<•ns with TNCs by the UNCTC; 

See also Touscoz, 1979, op. cit. 
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u.sec! in develo:;;>ing countries. ~/ The yet unresolved problem of the regulatory control 

approach lies in the effeoti-.re implementation ai:.d the continuous moni.vring of the 

respective prcJects' perforaiance. Some prop~aals of the Joint St~ (e.g. the proposed 

technical -'\Ssistance for "national foreign investment centres") aim at increasing the 

efficie~cy of host state administration. However, in respect to implementing and moni­

toring perfo~ce, little infol"lllation on the optimal technicr~es c:nd conditions is 

available. It often seems that once regulations have been formulated, interest in the 

respective problem disappears; hence, regulationt> often either have no effect or 

produce an often inefficient bureaucratic machinery. It is therefore in the area of 

illlple:aentation and performance evaluation of industrial co-operatiOl!, that a new effort 

to assist developing countries has to be undertaken. ~/ 

9. 3 Countervailing the Global Orientation of TNCs through Netional Action. 

An often unsurmountable barrier against developing countrie.1 1 attempts to obta:i.... 

full control lies in the inherent constraints of national control policie'J. They are 

d ected to the national subsidi.ar;:r of a globally operating THC, but crucial decisions 

a.re taken at corporate headquarters abroad.. There are several strategies through 

which developing countries can hope to have svme effect on the global decision--ma.:ting 

affecting their economies: 

Developing countries can promote the operational autonomy of foreign 

subsidiaries to a maximum extent practical ("corporate decentralization"). 

The following req-.iirements can be us1.d to push for corporate decentrali­

zation and hence an increased sensitiv~ty to host state economic policies: 

national board membership, extensive obligations to account for intra-­

enterprise transactions and directives, liability of the parent company 

for losses incUITed and business opportunities missed by the su~sidiary 

th.cough corporate centralization, protection of national abareho::.ders, 

re-investment policies. Intenl&tional organizations could assist such 

policies by drawil'.lg up a model corporate statute to secure some ~ea.surea 

of operational autonom;y for subsidiaries. 

Developing countries ~ uupport private &.nd public enterprises to provide 

a countervailing power and a vehicle for the absorption of skills and 

capacities from TNCs. J/ 

Cf. UNCTC survey on Investment Legislation, op.cit.; 

See UN, TNCs in World Development: A Re-Examination, op.cit., at p. 140 ff; 

Cf. the Lima Plan of Action's emphaaia on state enterprises, callir.g developing 
countries to "ensure an adequate role for the atate in the direction of 
industrial development and the p•.iblic sector in the expansion of industriea" -
i.iara 58(n). See for the role of state enterprises in partnerahip with TNCs 
Evans, lultinationals, State OWned Corporations and the Tranarormation of 
Imperialiam, i<r/6; Aravjo/Dick:, Governo, Empresa.a Multinacionaia e E)np:i·esas 
Naciona.ia, Peaquissa e Planejamento Economico, vol.4, 1974, p. 629 ff. 
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Finall,y, developing countries ~n erlend their national policies to the 

parent corporation. The U'S have in several &reU followed an of'ten 

controversial policy of er.ending the reaclt of their economic regulations 

to foreign subsidiaries of US TNCs. ~/ Inversel,y, developing countries 

could hold parent corporatio!l!I responsible for subsidiaries' actions 

affecting developing countries' economies. ~/ Also, developing countries 

could require pa.rent corporations to assume full responsibility for their 

local subsidiaries. }/ 

9.4 Countervailing the Global Orientation of TNCe through Inte~tional Action. 

The prevailing regulatory approach for controlling the impact of THCe or. host 

state economies soon encount~rs an essential limitation: Operating globally, TNCe 

have a relatively low sensitivit7 to the interests and policies of individual host 

states while host states' exercise of national economic sovereignty can rarely erlend 

a substantial impact on the TNCs' central decision process. Accordingly, national 

action has to be supplemented by international action. 1/ 

On o:ie hand, international action e:11pressee TJ&tional sovereignty at a level of 

collective action, which correspondB to the global level of TNC operations; on 

the other h&rul., it is the area where attempts can be made to find a global consen.'JUB 

on an interr ~ional regulatory approach. The ?resent negotiations for Codee of 

Conduct on TNCe and on Technology ~/ are attempts to achieve a global consensus on 

international and national control of industrial enterprise co-operation and its 

actors. The weakness of the~e Codes can alreadJ' be inferred from the present pre­

paratory documents. ~/ The necessity to harmonize substantial divergence~ will 

probabl,y lead to relative unpreciee exhortation and guidelines. If A standstill 

can be avoided by perceiving the Codes of Conduct as steps leading to international 

action to control TNCs. Such action will be outlined in the following. 

Cf. !JS v. ALCOA, 148 F'2d 416 (2d C'.rc. 1945); Craig, Application of the 
Trading with the Enenx;y Act to Fo~·eign Corporations, 83 Harv. LRev. 579 (1970); 
Grosefeld, Praxis des internationalen Privat- und Wirtschaftsrechtes, 
1975, 103 ff; 

See for the problem of nost state jurisdiction the contribution of Fa.touros 
to the 1979 Bielefeld symposium on Codes of Conduct on Multinational Enter­
prises, op. cit.; 

Cf. Bla.npain, The Badger Case and the OIOCD guid. Jlines for multinational 
enterprises, 1977; 

Cf. .3auva.n.t/Lanier, Host-Country Councils: Concepts and Legal Aspects, 
Contribution to the cited Bielefeld BJlllPOsium in 1979, p. 9 ff; 

For an extensive discuasion of these Codes and related instruments see the 
cited Bielefeld symposium; 

Cf. UN Doc. E/C.10/AC.2 of 13 December 1978; UllCTAD Doc. 'M/l of 13 Jul,y 1978; 

See Fa.touros, op.cit. supra. 
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(i) Action to ig.ve effect to Codee of Conduct. 

Apart from the probabl.J' consultative inte:rnational implementation ciachiner,y 

attached to Codes of Conduct, the decisive level of action to give effect to these 

instl"Ulletlts is national and :.nternational f ollov-up. It is th~ task of host states 

to adapt their legislation to the Codes and, if practical and useful, to take the 

Codes as a starting point for further development. Regionally, developing countries 

should encounter fever obstacles in reaching a consensus and can develop respective 

Regional Codes vi th a higher degree of preciseness and implementatbn. Even if the 

Codes vould not be legallJ' binding, the substantive content of the Codes could p::o­

duce some effect. ~/ It is, therefore, the task to ma.Ice the Codes most effective, 

parti, b7 recognizing hov the7 differ from traditional international lav, parti, b7 

recognizing Code:J as an element of international public polic7 and as a legitimizing 

force f~r host state &etion. In this """Tr the Codea are one element in ~he process 

of creating a Nev International Industrial Development Lav. Also, developing 

countries could attempt to Legotiate through bilateral intergoveJ!llllleiltal agreements 

for an inclusion or further development of the Codes' principles in order to ccntrol 
2/ TNCs. -

(ii) Improving &:-l Complementing Codes of Conduct. 

Improveiaent could be directed at specific matters or undertalcen b7 specific 

groups of countries, where it vould be easier to reach a coi:sensua on sufficien+.i, 

det11.iled rules. Examples coulc'. be Codes of Conduct on ta.:mtion, regional invest­

ment, financing, disclosure, investment and co-operation incentives. 

(iii) Repre1entin6 Global lntPrests in TNCs' Decision--G1king. 

The decisions talcen at corporate headquarters of TNCs often affect interests 

(host states, home states, e11plo7ees) which h&ve no representation and no acce .. to 

the centralized d.cision proceas. A number of TNCs have, to respond to the problems 

raiaed, established consultative committees composed of dirP,ctors of foreign sub­

sidi&riea or ~ortant bu.aineaa partners around the world; some trade unions have 

set up "world councils" where trade union representatives meet, exchalJ8e information 

and ei:perience with respect to particular TNCs and sometimes have been able to 

diacW1s theae issues with the respective 'l'RC. ~/ It appears that a further development 

Ji 

Cf. Baade, Contribution to the cited Bielefeld 11111POsiW11. 

The .i)ropoaal of negotiating inter-govemme,it&ll.J' for uniform conditions of 
indwitrial co-operation to be applied to or incorporated into co-operation 
contract• on the projer:t level, l'Upr&, or of negotiating for fiacal co­
operation between gcvern.ments, infra, fits into this method of expanding 
inter-governmental induatrial co-operation; 

Ct. Purt197, The Trade Union'• Viev on the lllplement&tion of Codes of Conduct, 
contribution to t~~ cited 1979 Bielefeld 11111PO•iua. 

' 
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of such consultatiV11 mechanisms would reduce fri~tions created b7 unexpected decisions 

severel.J affecting interests, particularl,y in remo·red developing countries. It ;rould 

also give an opportunity to discuss strategic issues and tc obtain relevant information 

amc~ the various groups affected by TSCs and ii;s central management. The development 

of world consultative committees attached to specific enterprises could take several 

forms: Each major TNC couid establish voluntarily a consultative world co11111ittee, 

composed either of the representatives of host and home states ("the public interest") 

or of trade unions -~7resented to a substantial degree Li ~·1e TNC, or both groups 

could ~e included. 

TNCs mignt have an interest in establishing such <:'llllll!ittees, whether for the good­

will or for the persuasive effect of international recommendations. If sufficient 

positive experiences had been collected, further action could b~ then considered to 

strengthen such mechanisms. The proposed mechanism would fit into the corporate 

organizational structure of enterprises and even be in line with the development 

towards i;reater, legall,y articulated social responsibility of global corporations.~/ 

9.5 Control of Transfer Pricin6· 

The problem of transfer pricing - or better of affiliated transactions - constitutes 

a serious challe~ for host state policies which has been ampl,y discusaed in several 

studies. 1/ A substantial and increasing part of world trade is effected through intra.­

enterprise channels. As criteria for at-arm's-length prices are absent, prices are 

often set according to specific c~ strategies by corporate heat.quarters. Even 

if it has been difficult to adduce substa...'ive empirical evidence on the actual scope 

of abusive tran11fer pricing due to the confiienti&l nature of such transactions ~/, 
it is c.uite clear that this problem warrants serious discussion and action. In this 

contert, the experience of several ICs in introducing strict fiscal controls on 

transfer pricing ~/ has demonstrated th~ tangible benefits to be achieved by such 

acticn through ta.x authorities. ~/ It seelllB unlikely tllat 8ZlJ method of control is 

Cf. for host state councils Sauvant/IAnier, cited contribution to the Bielefeld 
S;J111PO•ium 1979; for employees' "global infonnation and consultation b0<!3" see 
the International Confederation of Free Trade l'-liona• (I~ll'I'U) proposal reported 
by Purae;y, op.cit.; Swe::l.en has proposed a aimilar system in the intergovernmental 
worlcing group for a Code of Conduct on TNCs at it• Seventh Session, March 1979; 

See Sauvant/Lanier, op.cit., supra, at p. 40ff; it is evident that members on 
such COlllllittees would be subject to fiduciary duties to the ertent they receive 
non-public information; 

Cf. UN, TNCs in World Development: A Re-examination, p. 128; 

See the studies undertaken by llNCTAD, Dominant Posi tiona of Marli::tt Power of TNCs: 
Use of the Transfer Pricing Mechanisms, Doc. TD/B/C.2/167 o: 30 Nove~ber 1977, 
at p. 36 ff; 

'iJ Cf. Section 482 of the US Internal Rovenue Act; par& 1 of the FRG'a 
Ausaenateuergeaetz; 

§/ Cf. UNCTAD, op. cit. at p. 5. 

' 
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able to eliminate cccplete"ty the vell-lcnown disadvantages countries auffer through 

abu.llive transfer pricing. However, the scope of disadvantage• e&n be reduced to a 

considerable extent, aa the experience of several developed and denloping countries 

hall shown. !/ As the work on transfer pricing hall received aaple attention, particu­

larly by the work of the Uli Group of E:q.erta on Tax Treaties, ~/ the present study 

will only highlight some essential i~sues. 

Kethods to correct abusive ~ranafer pricing can be taken: 

(i) On the national level through regulatory and adlllinistrative act,;.~"'1; and 

(ii) on the 111.1lti..lateral and bilateraJ. intergovernmental level t~h agreements 

and adA.inistrative co-ope?"ation. 

On the national level, two basic strategies are available: host states can 

inStitute a system of monitoring affiliated transactions according to at~•s length 

standards, to imputed values or according to a regulated posted price. The problem 

is here of how to avoid excessive administrative coats and obstacles and to institute 

an efficient and ai111ple audit procedure. It is suggested - in line with the rec~ 

mendatiolls of the Uli expert group }/ that the mechanisms outlined below for bilateral 

and multilatE'ral tax co-operation could provi..le developing countries with some of the 

expertise and information needed. In addition, there is certainly A need for Ull­

aponaored technir;al assistance built on in-house capabilities. In the context of 

monitoring systems, emphasis should be laid on e:s;.-ante methods which set down rules 

eliminating some potential for a'ol!se, e.g. rule• prohibiting the allocation of over­

head costs created outside the host state. ~/ 

Another strategy would recognue the problems involved in checlting individual 

transactions and would employ a global approach - parallel to the global a;ratem of 

TNC operatio;is - for tax aaaesament of intra-enterprise transactions. Taxable income 

lJ Cf. Lall, s., Transfer Pricing, 1978, i"!port for the Joint Study; Iiiah, Ch., 
Taxation, Tranf'!r Pricing and Fiscal and Non-fiscal Incentives, 1979, report 
for the Joint Study; 

ij Cf. UN Doc. E/1978/36 of 6 April 1978; 

)} Cf. a Maz-,ual fo1 the Negotiation of bilateral tax treatiea between developed and 
developing countries, which has been aubllitted in 1979 to a drafting COllllittee 
set up by the Group of Expertc to finalize the text. Thia ..nual will deal, 
inter &.lia, with procedural al'T'.Ulg&menta regarding incoue and expenae allocation, 
including transfer pricing, between related entitiea; 

!J Cf. VAitsoa, Money aa a legotiable Input in Intern&tion11l ~inesa Activities, 
paper presented at the roundtable on negoti&tiona with '!'HC• at Tale University, 
April 1978. 

-,I 
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vould hence not be assessed on individual tranSActions, but on the share of TNC 

business in a respective host state. Income vould, th<!refore, b.: apportioned, e.g. 

on the ba.ais of sales, employme~t or other easil,y operationalized criteria. ~/ 

Another promising and complementary avenue for reducing the negative effects of 

abusive transfer pricing vould be through intergovernmental co-operation, be it in the 

South/South c~text or between developing countries and industrialized countries. 

Regional co-operation could cover negotiations for tax treaties with ind•.lBtrialized 

coun+riea, the use of apportionment formulas and standard assessment procedures. In 

addition, it could cover a system of exchange on tax information and joint audits of 

Tr«:s operating vithin the region. In the North/South context, it is proposed to pre­

pare for the n~gotiation of a Code of Conduct on International ~tion. ~/ Such a 

Code would contain principlea for behaviour of TNCs regarding the tax pa.yment to host 

countries, principles of co-operation for industrialized countries and developing 

countries regarding the taiation of corporations operating in thoae countries, and 

a machiner;r for consultation. 1/ In view of the often effective tax co-operation among 

several industrialized co;.llltries, which is based on formal and informal mechanisms, 

the promotion of such inter-governmental tax co-operation should have priorit7. 

9.6 Mechanisms for Developinlt Countries• Controlled External Fundinf. 

Control exerted b7 foreign investors and in particular TNCs over investment in 

developing countries has been exercised in various fo:nDS. Most prominent among these 

forms have been dominating access to technology- and to foreign-aourced funds. To 

increase developing countries' capacities for control over investment it is hence 

advisable to improve control over foreign funds for investment. ~/ The most promising 

1o1a7 of doing so is to co-operate with foreign funding so'.lrces, in order to induce 

sources to make funds available to proJects selected on the basis of their outstanding 

contribution to development. It is Sll8gested to create, therefore, a region3l guarantee 

At the Seventh Meeting of the Grcup of UN Experts, reference was made to a paper 
entitled "Reflections on the Allocation of Income and Expenses among National 
Tax Jurisdictions, prepared by a consultant for the Eleventh General Assembly 
of the Inter-American Centre of Tax Administration in 1977; this paper explored 
also the allocation method of dividing the overall profits among tax jurisdiction; 

Cf. Report b7 the Group of llninent Persons, The Impact of the Multinational 
Corporations on Development and on International Relations, ST/ESA/6 of 1974, 
p. 89, which recoamends to consider the feasibility of an international agreement 
on the rules conceniing transfer pricing for purposes of taxation; at present, 
the UN Expert Group is considering the possible cc·clwiion of a multilateral tax 
agreement; 

The need for such a forum haa been emphasized by the Seventh Report of the UN 
Expert Group, at p. 57 ff, ST/F:3A/79 of 1978; 

Cf. para 61 (b) of the Li.Illa Plan of Action. 
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fo•· industry association (REGINA). !/ A clear quid-pro-quo vould be incorporated in 

the operations of REGINA. Foreign f'.lllds would be channeled to proJects controlled 

by REGINA, with repa.yment secured by guarantees made available through this body. 

In addition, guarantees are called for, as the patterns of investment have in­

creaaingl.7 led to a scarcit;r of risk-bearing funds for projects. If developing 

countries do not want to fall back to traditional patteins, they have to support 

an even hi.&her flov of capital vith feature• compar&ble to this t;ype of capital. 

A comDOn form of substitute cl.as• of capital vould be funda guaranteed b;y a bod;r 

like REGINA. 

REGDU.'s operations lllBIJ' be outlined. as channeling guarantees through a developing 

country's regional uaociation. Developing countries' -bera of the aaaociation 

vould provide against cocmercial rislal preventing repa,yment and possibl;y con-.rersion 

and transfer of funds. The;r V'>llld cover funds to projects vith an approved benefit 

to the developing econ~ of one of REGilll'• member countrie•, which othervise 

vould not be financiall;y viable. 

~o fulfil its task of transforming portfolio or other non-quit;r funds to rialc. 

capital, the principle targets for REGINA'• guarantees are: 

investment b;y foreign small-and medium-aized companies which do not 

have the mean• to put up sufficient risk capital; 

domestic investment rel.Ting to all or a large pa.rt on the 

co~tribution of foreign contractors; 

other forms of non- or quaai-quit;r investment. 

In addition REGIJU.'s gu&."&ntee• lllBIJ' help to assist the funding of domesti~ 

majorit;r shareholdingll of formerl.7 foreign direct investaent, i.e. act u a supportive 

mechanism for tranaition to national control. 

The guarantee extended b;y REGIJU. ~ thua avoid manage-nt proble- induced b;r 

fund• under foreign control. Participating countries in the acheme of REGINA -:r thW1: 

increa:ie their control over foreign financial flovw and eapeciall;r 

-:s have a u:s in hov fund• are Wied; 

i.ncreaae their control over indebtedness 11' general, i.e. on the 

count17 level which can aerioWll.7 inhibit financial capac:. t;r of 

a developing count17; and 

Cf. for & detailed propoaal the report b;y Stocai.;,er, A., for this etud,y, 
Vienna, A.usiru.at 1979. 

_j 



93 il..lcrease their t:ontrol over financial structar:ing of proJects, 

which r.aa a profound influence on the financial performance of an 

investme!lt in the developing countcy. 

Guarantees granted b:r REGINA. to funds for projects vill be made available by 

member sta.tes of the region and b;r industrialized countries. 

ma;r participate in REGINA b;r s-..i.ppl;ring gua.ra.ntees or funds. 

Industrialized countries 

However, if REGINA pro-

poses a project to be gwuantec.d, they are restricted to either approve or ref1".B" 

the proJect entirel;r. This wa,y, participation vill in each case reflet:~ the specific 

interest of an industrialized countcy in a particular proJect. er. the other hand, 

decision ir.aJting and supervision of proJects vill entirel;r rema.i.i vith REGINA and its 

governing bodies. REGINA-supplied guarantees will act as an incentive to foreign 

sources as well as to industrialized countries' guarantee or finance schemes. REGiliA 

will have the technical means and political competence to eval\•.ate chances and risk.a 

of projects. It will also monitor the project. In cases of ae~re difficulties, it 

will have the right to intervene with app"'Opriate steps to rescue a project. This 

wa,y the :;irobability of failure and the -msuing incapacit;r to service debts will be 

kept to a minimum. 



Taxation i& an important instI'Ulllent of all governments to influence the develop­

ment impact of industrial enterprise co-operation. Of particular inter.~st is the. 

correlation between fiscal incentives offered by the host state ana the development 

pe~fol'!IBl1ce of a co-operati~n project. Fiscal incentives are widely used to attract 

~oreign investment. It is questionable if they are able to exercise any substantial 

impact on the foreign investment decision of the investor. !/ 

However, it is certain that DCs often compete vi.th .,ach other and that the incen­

tives provided largely cancel each other out. Incentives, therefore, often produce 

little effect ucei-t redncing the revenues for DCs' treasuries. Incentives are at 

present pri.-.rily used for a•tr&cting investment, but not, as it should be, to direct 

investment and indnstrial co-operation according to the natio::1&1 industrial develop­

m.ait objectives. The challenge is how to reduce the costs of fiscal incentives to 

DCs and how to make them mo;-e effective in improving industrial co-operation per­

formance vi.th foreign enterprises. 

On the national level, DCs should consider greater use of' direct grants as opposed 

to fiscal incentives. They should be adminictered by the government agencies directly 

responsible for implementing the economic and social objectives underlying the incen­

tives. Of particular importance is the employment of incentives as an effective 

instrument in directing co-operation on the project level to meet national development 

goals. Accordingly, the incentives should be tied contractually to a precisely 

designed developmental performance program for individual projecis. ~/ 

In case such performance targets are not reached, there should be an obligation 

of the foreign enterprise to repay the incentive. Such repayment obligations should 

be secured by effectiv.! enforcement procedures, e.g. recourse to arbitration ll!'ld par­

ticularly by incentive repa111ent bonds. Aleo, incentives should be &ranted on a pre­

ferential basis to these fo?1118 of non-equity co-operatinn which are considered less 

problematic than direct foreign investment. or great importance is the simplification 

of tu: incentive progruaes. By making it easier for enterprises to take advantage 

of incentives, small-and medium-sized firms, particularly from other DCs, will be better 

able to enter the DCa' .. rket at conditions comparable to those of TNCe. Fiscal in­

centives, however,do not seem to have the same success in attracting foreign enter­

prises as non-fiscal incentives, such as the atabili'Y of the environment of co-Jperation. 

Ct. Irish, Ta.xation, transfer pricing and the fiscal and non-fiscal incentives, 
1979, report for the Jcint Study. 

E.g. schedules for creation of jobe, foreign uchan«e earnings, incr.ased national 
retained value, indUA1trial integration of development of natural resources. 
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The measures discussed to deal with the stability is!ue have, therefore, to be seen 

also in the context of incentive policies. Of particular interc would be the pro-

vision of a simplifie~ and accelerated procedure of comprehensive administrative decisions 

regarding industrial co-operation activities. Technical assistance to reduce "red tape" 

and to improve the efficiency of national administration promises is more effective than fiscal 

incentives. Tr. addition, such a policy voulU. be leae costl,y ror DCs and '!Ven vould 

increase their bargaining abilities. 

On the regional level, regional co-operation among DCs in deali~ with foreign 

enterprises would appear to be imperative for almost all DCs in order to reduce the 

mutually negative impact of incentive competition. It is proposed to elaborate, in 

conjunction with the Ulf Group of Tax Erperts, model regulations and uniform adllini•­

trative procedures. These should discourage proliferation of costly fiscal incl'!lltives 

which are generally considered only secondary in effecting investment policies. Model 

regr .atio~s, aa propo11ed, eventually could be transformed into a .U tilateral. agre&-

;;-, ,nt on a regional level. A l~term goal vould be a compenaatoey payaent •:rat• 

which vould discourage incentive competition aaong DCs. Incr_.ed goYenment revenues, 

obtained thr'ou!h a regional reduction of fiscal incentivu would be proportioned 

inversely to the relative increase in foreign investment. 

On the intergovernmental level, particlarly in relation to home countriea of 'ftfCs, 

DCs ahould make certain that the benefits of their fiscal incentives do not Hl"f'ice 

the treasuries of the inveaton• hOdle countries. l/ 

The moat practical and i-ediately poe.-ible prupoaal vould appear to continue the 

drawing up of bilateral tax tr•tiea for avoiding double ta.ution. ~/ 

In such treaties, ICa should obligate th .... elves not to take an,y me&aures affect­

ing the effectiveneH of DG tax incentivee without proper connltation. DCs and ICs 

could atipulate in such bilateral inter-governmental agre•ents that both tax eystems 

will give run effect to agreed upon tax incentives for agreed upon co-operation 

projects for an extended period of time. In this context, mixed co.misaiona could 

s6l~ct and approve joint co-operation project• to benefit from such tax incentive 

stability. Particularly, ICa should refrain fro• suddenly destroyiD« fiscal stability 

~/ 

In thia reapect it is worth recalling QA Resolution 3361 (S-VII) of 1975, at 
IV, 6 "Developed countries should, whenever poHible, encourage their enter­
prise• to participate in investment projects within the framework of develop­
ment plans and progr&111e• of the developing countries which ao desire." 

Cf. here the cited work of the Group of UN Tax Experts. 

' 



granted by DCs and relied upJn by co-operatil\6 enterprises through a revision of their 

foreign tax regulations. Also, ICs and DCs could jointly create a legally binding 

quid-pro-quo package between the grant of tax incentives and the respective counter 

co111111i!ment for development performance. The proposed Code of Conduct on International 

Taxation could as a multilateral intergovernmental instrument set forth such principles 

of intergovernmental tax co-operation. 

The UN system could provide technical assistance to DCs through the discussed 

model regulations, and guidelines for tu: incentive co-operati'>n, but also through 

the design of incentive contracts which tie fiscal incentives to developm'!Dtal 

perfo~ce. 

CHAPl'ER 11: MARKETING CO-OPERATION AHD EXPORT PJl)JIOTIOH 

11.1 MarketiD« Co-operation and Bu;r-l!ack Arrangements 

The contractual arrangement. for industrial enterprise co-ope:i-ation can be developed 

into powerful vehicles to increase developing countries' capacities to find marketing 

outlets for manufactured products. The basic idea is to use the leverage given throU«h 

the purchase of industrial ~lants and the control over natural resources vital to !Cs' 

economhs to ex;>loit the foreign enterprise's marketing pot..mtial in areaa where the 

DCa cannot expect to develop an independent international marketing system. Thia 

potential can be expected through packaging the supply of natural resources vital to 

IC9' economies (e.g. petroleum, uranium, minerals) with respective c0111111itment1 to 
I 

market and import processed resources e.g. linking the wpply with petroleum to the 

supply with petroleum derivates. ~/ 

Anothermethod is through marketing co-operation. The concept behind such marketing 

co-operation is to create a package between the purch&ae of industri.:\l plants and 

technology and corresponding co-operation by the foreign enterprise in marketing. 3/ 

I. first step would be the foreign enterpriaes to authorise the entry of DCs' exports 

int.J other markets from the respective plant production. Tb.is could 1..-.d to some forms 

of market sharing. Hov9Ver, it is often the sp&cific marketing lalow-how, the existence 

~/ 

~tcti a policy would ae• to need i11pl•entation on the enterprise level through 
respective supply packages and on the intergovernmental level, i.e thrOU«h DC 
co11111itaents for security of supply in ~change for IC cotm11itments for security 
of processed natu19.l resources to IC markets. 

Ct'. UHIDO Doc. ICIS.68, 1978, at p.67; the various fol'IU of marketing co-operation 
in the East/Vest conte.xt are diacusaed in the ECE lote, l'arketing &apects of east/ 
vest industrial co-operation contracts, '1'R1DE/S...4/R.l of 16 Peoruary 1979. 

' 
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of a well-established s.r11tfllll of marketing, servicing and maintenance, which is crucial 

for su-::cessf'u.l exports. Accordingly, market co-operation should proceed to an agree­

ment on marketing assistance e.g. relating to servicinii; and maintenance crucial for 

successfal exports. Accordingly, mark'!t co-operation should further proceed to an 

agreement on marketing assistance (e.g. relating to servicing, maintenance, joint use 

of established 111&rketing channels, use of trade marks) and finally to marketing joint 

ventures, where the production from the respective plant is jointly marketed in 

specific markets. 

ilso, industrial co-operation can envisage fonns of bu.y-back or barter arrange­

ments as practiced 9ri11&rily in East/west relations , l/ 

Barter and related compensation arrangements ~/ provide for a payment for industrial 

transactions in products not necessarily related to the s11.pplied plant or technobgy, 

while a buy-lnck system implies that all or part of the remuneration for the supplier 

of plant and technology is achieved. thro1J8b. a share production, In natural resources 

exploitation (petroleum, coal, uranium), the production-sharing has been used to 

remunerate the investor or service contractor; this system is closely related to 

industrial bu.y-baclt arrangl!lllents. Barter agreanents are frequent in ~t/west, 

East/South and South/South relations as they are an instrument to economize foreign 

exchange expenditures, Buy-back arrang11111ents, vhic.::t seem to offer distinct advantages 

over simple barter, are used primarily in East/w:?st relations, but also in East/South 

1 t . 3/ re a ions. -

Disadvantages of buy-back systems are the dangers of overpricing plant and 

technology and some market limitations for the recipient country, but, on the other hand, 

the buy-back systems create a stror>..gincentive for the foreign enterprise to ensure 

proper plant performance, They also allow for the economies of scale and indirect 

market penetration, Another advantage is that the amount of investment can be increased 

throlJ8h financing inherent in buy-back. 

Cf, :EX:E Analytical report, Doc E,73,11.E.ll at P,911; T.lfIDO, Report on the 
Expert Group meeting on buy-back agreeme 9 1 Doc. t!HDO/EJ:. 78 of 17 April 1979. 

For a classification cf, UNIDO, Nev channels for financing industry from co1111ercial 
sources, Doc. ID/wG,287/5 of 8 November 1978. 

E, g. sweral natural resources dwelop11ent projects by the USSR vi th payment in 
resultant products. Cf. J(ohr, Buy-back-study, report prepared for UJIDO, 1979. 
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It seems, therefore, that various forms of marketing promotion through industrial 

enterprise co-operation should be encouraged. Accordingly several measures could be 

taken to promote 111.'.lrketing co-operation and buy-back arrangements: 

- A manual on marketing co-operation could be dravn up containing guidel ;_11es 

and model provisions related to ti1e negotiation of marketing co-operation 

arrangements (market sharing, marketing assistance, joint marketing ventures) 

- a manual on buy-back arrangements could be drawn up, covering 

buy-back contracts. P..g. quality norms and standards, quality control, terms 

of delivery, delay and quality fines, distribution restrictions, producers 

liability, arbitration 

- the proposed UNSRIC-arbitration could serve as a forum to sol"e the various 

forms of disputes likely to arise out of buy-back contracts 

- the preparation of methods to set up co11111on clearing accounts with built-in 

exchange facilities (Cf. the intra-CNF.A system of a transferrable rouble and 

the common clearing account method used in East/So11th co-operation.) 

- a feasibility analysis of an international guarantee fund for buy-back 

arr!lngements. 

11.2 Export Promotion Policies 

Another way of increasing the export potential of foreign investment is through 

improved expert promotion measur~s. !/ In this respect, subsidies by develon;ng 

coun+.riea often are ineffective because of contradiction to !Cs' import policies. 

F.qually, competing mechanisms of other DCs are o~en threatened to be cancellei by export 

promotion incentives. Here it may be more beneficial to replace competition with a 

negotiated framework of mechanisms allowinc DCs to supplement one another. Remedial 

measures are n~eded to distribute more equitably the burden of incentives. As export 

promotion grows increasingly expensive, DCs will no longer be able to afford it on 

their own, !Cs should be asked to share the costs as foreign investment will benefit 

!Cs through international taxation. Two methods of improving the export potential of 

foreign investment in DCa, namely (1) a ~onsultation service for market-related export 

promotion and (2) a bilateral exchange of c0111111itments betw~en DCs and !Cs relating to 

acceas of DC products to IC markets versus a protection of IC foreign investment in 

DCs through intergovernmetnal &gTeements under the quid-pro-quo approach havf. a.:-eady 

been ~xplained. Specifically, the study pro~oaes two mechanisms for export promotion: 

!/ Cf. for a detailed analysis the report by Kebschull, 1979 for the Joint Study. 
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(i) Negotiation rounds on a regional level on harmonization of export promotion will 

serve a twofold aim. First, the7 will create a fontm of discussion and exchange of 

infonD&tion on the effects of national export promotion measures. The second aim would 

be an effort t.o avoid duplications incentives, countervailing incentives and, more 

generally, mtl&SUI't's adversei,. affecting policies of other states in a similar position. 

By gradUJ.lly harmonizing incentive measures the participating developing countries will 

graduall,. come close to setting up a coDlllOn export strategy. 

(ii) An international export financing scheme, set up concurrentl,. with the mechanisms 

mentio~ed, but in co-operation with industrialized countries, will respond directl,. to 

the need for more fll:.encial support for exporting enterprises. Until now, mechanisma 

proposed, such as the UNCTAD-aupported Export Credit Guarantee Facilit7, have not been 

dealing with the financing problems for South/North and South/South exports. These 

types of export promotion may well be a particularl,. worth,- target for financial 

support: 

Smaller firms, .rach a.a those investors from developing countries are mosti,. 

catering to, often lack the necesea.r;r financial means to conquer a new ex;iort 

market, even if it has specific advantages; 

incentive measures for South/North and South/South export promise relativel,. 

quick results in terma of forei8n exchange earnings, which will in tuni help 

foster industrial development. 

The mechanisms suggested will encompa.as the cbaral,teristics of the Exix>rt Credit 

Wa.rantee Facilit7 with its principal ad.vantages ate11111ing from the mu.ltilateral approach. 

A need for national schemes will be substituted for b7 the mu.ltilateral solution which 

will include the granting of subsidies, which has not been envisaged in the current pro­

posals for the ll:G!I'. The subsidies which would be financed either bilaterall,. b7 the 

exporting developing count1"7 and the importing industrialized count1"7 or b,- a multi­

lateral authorit7 on a regional be.Bia which would create funding conditions comparable 

to the conQ.itiona extended b7 induatrialized countries to their exporters. The 

rationale behind this proposal is to pla.ce exporting develo~in~ countries at an at :east 

equal competitive level vith exporting industrialized countries. 

It could be the Ull S79te11'a task to sponsor negotiation round.a on a regional level 

on export pr0110tion and on the creation of an international export financing scheme. 

' 
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CRA?TER 12: !o(E'!'HODS AND MECHANISMS FOR PRO!o!OTING I!'IDUSTRIAL ENTERPRISE 

CO-OPERATION A..~ONG DEVELOPING COUNTRIES 

Industrial co-operation among develooing countries fulfils a orominent function 

in the process of the establi~hment of a Nev InternationlJ.l Economic Order.!/ 

It is an instrument to diversify and replace Third World countries unilateral de­

pendence on the industrialised vorld and on Tl'fCs as transmi~ting &.{rents. to open up 

nev markets, to effect a balanced a~d nev international division of labour and to 

increase industrial opportunities through and for regional economic integration. 

There is evidence that the developing countries' traditional North/South economic ties 

are gradually giving vay ~o greater co-operation vith other DCs,?.J Hov~7er, industrial 

co-operation among DCs is still meeting serious obstacles Vhich the pertinent resolu·­

tions of international conferences (Lima, 1975; Mexico. 1976: Nairobi, 1976: Buenos 

Aires, 1978; Arusha, 1979; Manila, 1979) have not been able to overcome. The task is 

to search for concrete and practical policies Vhich can transform general exhortations 

into e!fective levers promoting industrial enterprise co-operation among DCs. The 

present chapter does not pretend to offer overall guidelines for such promotion 

policies. Hovever. it attempts ~~ deal vith some specific legal issW!s inTOlved in 

overcomin8 obstacles Vhich confront i1dustrial co-operation among DCs o~ the enter-

prise level. .'.'his approach does no~ imply that the methods and mechanisms already 

discussed ar~ ~ot applicable to industrial co-operation &1110ng DCs; these issues are 

certainly relevrnt in the context of industrial co-operation among all the vsrious 

The present chapter, however, is concerned vith very specific 

issues and mechanisms relevant particularly for policies promoting industrial entl!fr­

prise co-operation among DCs. 

The obstacles vhich vill be dealt vith here concern the often complicated, dif­

ferent and sometimes discriminatory legal environ111ent of host states for industrial. 

co-operation ~rejects. Even among countries of a similar cultural identity llll1 similar 

!! Cf. the authoritative Ulf GA Res. 3201; para 60 of the Lim.i PllUI of Ar!tion; report 
on tt1e Mexico Conference on Economic Co-operation uiong IX:s, UNCTAD J3e, TD/B/628 
of 7 October 1976; UlfCTAD Doc. TD/244 of Mq 1979; for relevant documents re­
flecting the evolution of the concept of ECDC in the context of the non-aligned 
movement see Jankovitsch/Sauvant, The Third World vithout Superpowers, 1978. 

See particularly the contributions by Diaz-Alejandro and Wells {n A@llQ!l/ICindleberger 
(ed). Multinationals t'roll Small Countries 1977, and P. O'Brien, et. al., Direct 
Foreign Investment and Technology !xports uiong Des, January 1979, report for the 
Joint Study, 

- l 
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cultural identity and similar economic systems, co-operation has often been hindered 
1/ 

by such o~!l'tacles.- ':'he develo'!Dent of specific foreign investment codes and perti-

nent regulations - basically oriented at regulating the access of TNCs to national 

economies - in recent years of'ten has not limited T!fCs. These enterprises have been 

sufficiently large and experienced to cope vith nev regulations. F.ovever, the increasing 

scope and complexity or foreign invest!llA!nt regulations and ·::" the administrative pro­

cedures has strongly hindered smaller enter)rises from other developing countries. 

These enterprises of'ten lack the skill, experience, coverage and size to overcome t~e 

barriers which have been erected vith large TNCs in mind.!U 

Another obstacle is to be found in the attitude or dev~loping home states which 

of'ten have bee·. vary of providing the necess&ry authorisations for invt:stment trans­

cending their national borders, primarily to prevent flight or capital and foreiim 
3/ exchange.-

It is these specific roadblocks against industrial enterprise co-operation BmOli 

DCs to which the proposed methods and mechanisms are addressed. They rely to a con­

siderable degree on respective policies undertaken within the regional economic inte­

gration efforts or developing cm•ntries (e.ir. the Andean Pact and the Caribbean 

Common Market), but also on the policies or legal harmonisation which have accom­

panied economic integration in the CMEA, the EC and the US. One cannot simply m.'mic 

mechaniSlllS tried elsewhere but has to adopt tried concepts and methods to the specific 

problems faced by developing countries' industrial co-operation ob,1ectives. Basically, 

three approaches .1.re suggested: 

1. Step-by-step policies of unitormisation or the legal framevork or industrial 

co-operation on a rt:gional basis, supported and promoted by the UN system, par­

ticularly the UN Regional Economic Co11111issions vith a global co-ordination.'!.! 

2. The elaboration and promo·i;ion of organisat'onal ~tructures ("Model corporate 

statutes") for incorporation into regional joint enterprises' statutt:s or even for 

direct ap~lication t;rough an international corporate statute. This appro&ch is 

to racili tate the establishment and the operations of regional joint, i.e. "multi­

national", enterprises. 

lf Cf. Ghezali, Les Societes 'Multinationales', Instrument de Co-operation Sud/Sud, 
AlgierP, 1979, report for the Joint Study; Instituto para la Integraci6n de 
Americe Latina (INTAL), Las Empresas Con.juntas Latinoamericanas, version pre­
l~minar, 1977, at p. 153 ff.; see also UNCTAD, The Scope or Trade Creating 
Industrial Co-operation at Enterprise Level between Countries Having Different 
Economic and Social Systems, E.75.II.D.16, p 16, 20. 

?../ Cr, also O'.Brien P., et. al., Direct Foreign Investment lllld Technology Exports 
among DCs, op. cit., p. 4or. 

JI Cf. INTAL, Las E2!presaa Con.juntas, op. cit., p.154, 

'!) S~e also para 60 (k) of the Lima Plan of Acti ,n. 

~·--



3. ~ethods ror collective bargaining among DCs. 

12.l 

Regional Harmonisation or the Legal Framevork for International Industrial 

Co-operation 

A gradual ha.rmoni gation of the lavs and regulations pertaining to industrial 

co-operation should reduce those obstacles to South/South co-operation, vhich are 

primarily based on discriminatory and complicated regulations and on procedures 

oriented primarily at TNC activities. The concept of legal h&r!llC>nisation among DCs 

on a regional basis is based on tvo assumptions: 

1. '!'he present 3cope available to TNCs to employ divisive strategies vis-a-vis DCs 

e.g. incentive competition has to be reduced and gradually to be replaced by 

some forms of a cOllllllOn DCS stand !/ 

2. Co-operation among DCs, b,."ing hampered by many obstacles and being in an 

unfavourable competitive position vis-a-vis TNCs ~hould obtain preferential 

treatment and positive discrimination. 

Another important function or legal harmonidation is its contribution to regional 

economic integration. This is of particular importance for DCs, many of vhich do not 

have economic systems or sufficient size to be economically viable in the long run. 

Experience in several regional economic integration developments suggests that legal 

harmonisation has been an essential ingredient for regional integration and co­

operation.?./ The economic integration process in Latin America, particularly, but 

not exclusively, through the relatively young Andean Pact, is accompanied by a con­

siderable evolution of a harmonised legal framevork for tran3national business opera-
. 3/ tions.-

!/ The proposals addressed at the issues of transfer pricing and investment incenti..-es 
have also to be seen in this context, see supra chapter 10. 

?J It is difficult to make &n." definitive .1udftement Vhether legal harmonisa.tion is 
instruinental to regional integration or only an accessory, accompanyin~ phenomenon; 
hovever, that most regional integration schemes obse~ed go n~nd in hand vith legal 
harmonisation indicates that legal harmonisation has some positive role to play -
even if its precise ~ole is difficult to ascertain. 

]/ This process has been very vell documented, particularly through the important 
works of the Instituto para la Integracion de America Latina (I1"I'AL) and its 
Revista de la Integracion; cf. Ilfl'AL, La dimensi6n juridic& de la intefO'acion/ 
America Latina, 1973; INTAL, Aasociacion internacional de empresas on America 
Latina, 1974; Rioseco, El marco juridico de la ALALC y su flexibilidad para 
adaptarse a nuevas circumatancias del proceso de integracion, Derecho de la 
Integracion, XI (1978) 11 ff. 
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Such hannonisation is concerned particularly vith COl!!lllOn rules f~r foreign in­

vestment. vith transfer of technology and vith ~he establishment of "empresas multi­

nacionales". 

A similar movement can be obse~d in the Col.Dlcil for Mutual EconOl!lic Assistance 

(CMEA), vhere the fl.Dldamental "Comprehensive Progrmm!M!'0 of 1971V assigns to "the 

approximation and l.Dlification of relevant national legal norms" a prominent place in 
. "al. t . t . 21 promoting soc1 is in egr&t1on.-

Legal harmonisation and unification has progressed in accordance vith the 'com­

prehensive progr1U11111e'. particularly through gen~ral or uniform terms on dispute set­

tlement. on international passenger carriage, on deliveries of goods on salt of equip­

ment and of respective servicing and maintenance; on contractual types of economic, 

scientific and technical co-operation and on intergoverrunent planning instruments.II 

The method of legal harmonisation in the CHEA has been to advance gradually from 

model terms and codes of a non-mandatory character for voluntary incorporation, to be 

tested for some time to mandatary and multilateral m1iform rules .1::.J 

In the case of the European Community (EC), a corresponding de;elopuient can be 

observed. Based on Art. 54 III and Art 1000 of the Treaty of Rome. the Camnission has 

developed a considerable range of activities to harmonise the rules governing economic 

activities transcending the national borders and relevant to the process of economic 

integration.'2.! 

1/ 

2/ 

J_/ 

~/ 

Cf. Progress Publishers, The Multilateral Economic Co-operation of Socialist 
States, 1977, p. 46 ff. 

Cf. Autorenkollektiv Seiffert et al., Das System rechtlicher Regelung der 
sozialistischen okonomischen Integration, 1976, p. 35 ff. 

Cf. Butler, A Sour~· Book on Socialist International Organisations, 1978: 
Autorenkollektiv Seiffert, op. cit.: Progress publishers, op.cit.: Uschakov, 
Vereinheitlichung des Kauf~echts im Ost/West Verhii.ltnis, 1978; on investment 
co-<>peration in the CM&A see also Kraft, Die Zusemmenarbeit der Nitgliedslinder 
des RGW auf d·cm Gebiet der Investitionen, 1977. 

See for the method of CMEA legal harmonisation Uschakov, Integration und 
gemeinsame Betriebe in RGW, in Recht in Ost und West, 1979, 50; Auto: ·enkollekti v 
Seiffert, op.cit., p. 30 ff. 

Cf. Ipsen, Europiisches Gemeinschaftsrecht, 1972, p. 687 ff. This harmonisation 
has been directed particularly at har111onising the lav business entities (cor­
porations, enterprise co-operation; it has been supplemented by the creation 
of autonomous European lav, particularly in the area of competition. Cf. 
Mestmicker, Europiisches Wettbeverbsrecht, 1974. 



~e ~ethcd of harr.onisatior. hllS basically teen the directive to l!'.e!!!ber states 

'.A."'7. :c;I ::::: of the '°:?"eaty of Ror-el. but also ?econr.er.dations (Art. 27). a regulation 

vi th direct effect (Art. 43II. 4;i) and !!!ultilateral ccnventions in exce;tione.l cases 

(Art. 22J). :r. ridition. one should bear in !!!ind the econo~ic integration historJ 

of previously disintegrated econOl!lic systel!'.s - ~uch 1\5 the states of the US O?" the 

Gen!!an states grouped together in the Ge?"!!'an ";:011 verein" in the 19th century - vhere 

economic integration has been accompanied by a graving body of uniform lav regulating 

inter-state co=erce. be it through harmonisation of state laV3 or by the creation of 

·f fd ai1 · ·al · · · l/ a nev. uni or?!!. e er av on inter-state colr.ll'erc1 act1v1t1es.-

With reference to these successful experiences of legal harmonisation. it is 

suggested that the UN system and developing countries should pay more attention to 

promoting harmonisation on the regional level than the global vhere the slov movint; 

processes of UNCITRAL have demonstrated t~e difficulties of finding a consensus. 

Particular emphasis should be given here to grant preferential ti~atmen~ to industrial 

enterprise co-operation l!ll!Ong developing countries. It is evident that this has to be 

a long-term process - vhich is already taking place vithin several regions (e.g. the 

Andean Pact or the ALALC, the CARICOM, the ASEAN countries). but vhich requires 

assistance and promotion through the provision of mod~l instruments. regional and 

global consultations. promotion of adequate institutional infrastructure. Some 

specific issues vill be highlighted in the fclloving section. They certainly do not 

express the gamut of legal hll?"lllonisatio.1 in regional economic integration. but attempt 

to select major issues relevant to irJustrial co-operation on the enterprise level: 

1/ 

2/ 

3/ 

Ir.vestment and industrial co-9perat1on regul~tions and procedures: ?10del codes 

regulating foreign investment and industrial co-operation should be elaborated 

on a regional level. Therein, privileged treatment should be granted to all 

kinds of co-operation vith otner regional countries. Such privileges -

· ·f· 21 · f at present often found in spec1 ic project agreements- could consist o 

simplified procedures for registration and authorisation, avoidance of double 

taxation, specific tax exemption, privileged access to markets of countries 

vhose companies participate in the venture, specific guarantees to tax 

stability, national treatment, privileges related to foreign exchange 

regulations)./ 

For an extensive analysis of hannonisation of the EC 's c0111pany lav systems 
er. Lutter, Europiisches Gesellschaft~recht, 1979. 

Cf. the Colombian!Venezuelan 'MonOllleros Venezolanos', joint project, Londono/ 
Vega, Derecho de la Integracion, 25/26, 1977, p. 87f. 

er. Carreau, Etude juridique de la contribution des investissem~nt1 privE1 ft 
l'induatrialisation des Pa.YI en d~veloppement, February 197e - IJl&lluacri~~. p. 27. 



-

- H&rmon1aation of tax incentives, ta.x r9«'11ations and tax administration 

(supra. chapter 10) 

- H~oniaation of environment&! and conll'Wller protection legislation in order to 

rdduce unpredictability of regional co-operation and reduce respective non­

tariff barriers. 

Harmonisation of the law relating to the inteni.ational sale of industrial equip­

ment. Such harmonisation could be coordinated and eventually evolve into uniform 

terms for the specific areas of industrial c;-~peration. It could rely to 

some ertent on the efforts undertaken by the ECE and by thP CIQ'J.. 

- Hal'!lionisation of corporate law. An important obstacle for regional industrial 

co-operation is the variety of corporate lava and each country's individual 

requirements concerning incorporatinn, registration, corporr.te organisation, 

disclosure and liabilities. It is suggested that a gradual harmonisation of 

important areas of corporate law relevant to regional industrial co-operation 

should be furthered. The ultimate goal would be a uniform company code 

within the region. !/ Harmonisation efforts should be co-ordinated with the 

proposed model code for foreign-controlled subsidiaries (supra). The har­

monisation efforts should be addressed specifically at the following issues: 

incorporation, registration and regional recognition of companies, minimum 

capital requirements, liability to creditors, parent-subsidiary relations, 

issues of stock and bonds, disclosure, corporate organisation (stockholders 

assembly, management board, administrative cJUnci'), workers and public 

interest representation. 

In the ccntu:t of regional legal harmonisation, the notion of 'regional ind.1strial 

co-operation• should be clearly defined. 'nle purpose would be to exclude locally 

incorporated, but ertra-regionally controlled enterprises from enjoying the pre­

ferential benefits to be granted. ~/ Otherwise, it lllOUld be mainly non-regional 'ftfCs 

which could benefit from such legal h&rmonin~ion and privileged treatment for regional 

enterpriae co-operation. Thia would be counter to the principle of material preferential 

treatment for r.,;ional enterpriae co-operation. 

~/ 

Ct. the cited 11£ h&naoniution directina directed at corporate law according to 
Art. 54 I Ilg of the Tr•ty of ROiie. 

Ct. Art. 8 of the Decision 46 of the Andean Pact, aee Gri«en.-l&on, 'l'ranan&tion&l 
PJnterpriaea Under the Pacto Andino and r1tional Lava of Latin .America, Con­
triba.tion to the Bielefeld B.J'llPOBium on Codee of Conduct, July 1979, p. 7 ff. 



12.2 

1n International Corporate Statute for Regional Joint Entmriue 

The creation o! reponal and inter-regional enterpriH• capable or promoting 

co-operation among DCe and capable or competing with - or be an equal par:tner or -

nice, h&8 been called for at eweral recent international conferences. !/ Joint 

regional enterprise• can fulfil, inter alia, the following functions: '!_/ 

- Increase re«ional economic co-operation and int8«l'&tion. 

- Become an inetru11ent tor collective ~gaining (e.g. collective purchue or 

technology. J./ 

- Increaee the leve1'9«• of Hllere (c~tiee, manufactured product•) throuch 

joint entering of IC•' 11&rkete. 

- Jointly float bond.a and increase acceee to !Ce' capital 11arkete throuch joint 

banking. 

- Jointly ineure DC•' larger scale projects. 

- Be the appropriate fora tor co-operation •ong etata mterprieee. 4/ 

Cf. lexico Conference on Economic Co-operation uong DCe, III, 2, at p. 22, 
tJllCT.&.D Doc. TD/B/62f3 of 7 October 1976; the thereto related Conference of 
African linieter• called for the promotion ot multinational indu.tri&l, liv .. tock 
and fieheriee, traneportation enterprieee, tJMCTAD Doc. cit. AJ1J1ex II, p. lOrt.; 
See also the Li• Plan of .lotion, para 60(•); eimilarly, a •eating ot high-lnel 
uperte on ~DC rec~ended eupport by international A«9ftciea and direct pro­
motional effort• tor INl tinational enterprieee and llJ)ecified areaa suitable, 
er. t.llCT.lD/tnfDP Project llT/77/019 of 12 JanuaJ'7 1979; tor nltinational 
inarketing and production enterpriHe, er; &leo lllCT.lD Doc. TD/244 of la7 1979 
p. 23 tr. and Doc. TD/B/C.H 28 of 18 Janu&r1 1979. 

See Vaiteoe, La funci.>n de lu .-preeae tranimacionalee en lo• eetueraoe de 
int~cion economca en AlleriO..,\ Latina, tJMCT.lD Roundtable, Lima, 12 June 1978, 
TAD/EI/SFJl.,5/2, P• 26, 

See Bhandari, Co-operation •OD;« State Trading uong State Trading Organieatione 
of .Aeian DCe, tlMCT.lD Doc. TD/B/C,7/17 of 18 S911t•ber 1978, p. 41 t. 

See for Latin Allerican illuetrative exuphe lateo/vhite, Lu empreeae publicu 
op.cit,, Rwieta de la Int~i6n, 1974, lo, 16, p. 71rr.; ct, aleo lllCT.lD 
R911orte TD/B/C. 7 - 16-17-18, .&.dd. 1 and Add, 2. 

.... 

- j 



- Regional joint miterpri•e• could be the appropriate !o?'lll !or tripartite joint 

undertaki11«"9 (e.g. F.ut/W .. t/South) where a harmoniation of c~eration 

•ethod8 i 8 UHful • !/ 

- Regional joint 91.terpri••• could al•o be the appropriate form for re«tonal 

invnt•ent and performance innrance ir:S"titutione propo•ed {••• infra). 

In order to give effect t'.l the concept of regional joint miterpri8ff, there i• -

apart froa proaotional and informational effort• - ~/ a need to aclvance froa ••re 

exhortation to the propoeal of concrete •ethod8 and •ecbanima to reduce ob9taclH 

and to provide a nitable orp.ni11&tional and lepl framework for such regional joint 

mterprhff. J/ 

.1 aune:r of exining practice• in regional integration effort• yield. the concept 

of an internationalhed corporate natute u an appropriate fon ~o proaot• and to 

favour joint enterpri••• which are vi-ed u vehicle• for nch integration objecuv ... 

In order to reduce •ome of the political friction• faced b,7 intra-regional c~ 

operation ~/ there h the poHib1lit:r of cr•Ung a eupranational/regional corporate 

citisenahip b,7 a 811ll.tilateral treaty. In other vord8, it i• ~ened that an inter­

national enterpriH lav on a regional lnel ahould be enabliahed. 9'1ch a lav would 

be admini•tered b,7 a regional 'boq, which would uerciH doaiciliary •upervhion, but 

al•o enforce the h tegration objectivea of the respective regional ••ber CO'lD.trie•. 

Thi• regional law would imply that ••ber natu accept that goJ.idelinH to be iaaued 

by the r~onal 'boq lillit thMt in i•i><>•iq renriction• on cOllp&lliH •o chartered. ~/ 

JI 
, , 
'.!/ 

~/ 

er. tllCTAD Doc. 1:.75.II.E, 16, p. 20, tlfCTAD Doc TD/243/npp. 5 Of •:r 1979 

Cf. a n1111ber of conaul tant•' •tudi .. on regional joint venture• i8ned by the 
UICTAD Secretariat, e.g • .Agra.al, Joint Venturn Uong Dweloping uian Countriu, 
TD/B/Ac.19/R.5; Shibata, Joint Venturu Among Arab Countrie•, TD/B/Ac.19/R.51 
.:oint Venture• bOft« .African Countrie•, Oltigbo, TD/B/AC.19/R.3; Cuu-Oon&&lH, 
Joint Ventur•• hOft« Latin .American Countri••• TD/B.AC.19/R.2; cf. al•o tlfCT!D'• 
compilation of the principal legal in•tl'Ullmt• on ECDC, TD/B/609 - ldd. I, 
Vol. I-VI and Il'l'AL, uociaci6n intel'll&Cional de empre8&8 - America Latina, 1974. 

Cf. for •om• juridical aspect• UlfC'l'.&.D Doc•• TD/B/c.7/28 of 18 Dec•ber 1978 and 
Doc. 'rD/B/C. 7/'Yl at T "1 1919• 
Cf. Obnali, Lu Soci6Ua llUltinationalff - in•tnaamt de Coop6ration Slld/Su.d, 
op.cit. 

Su.oh a propoul hu bem put forward by Ball O., Jtul ti national Corporation and 
the Puture of the World EconOll,)', in Olob&l Companin, the Political EconOll.)' of 
World Bll•in•••• Ball O., {ed.) 1975, 167, for what i• called here "TIC•"• 
Rovner, our modification of tbi8 irucrenion i• directed at privilegiq not 
TWC•, but only "lllll tinational-regional joint anhrpri•H" aaoq DC• by much 
a regional/intemational charter and e11terpriH lav. 

- j 
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The propoeal i• b7 :io llUllll unique: the .lndean Pact haa, b7 virtue of Deciaion 46, 

eat&bliahed "911preaaa atl tinacionale.- which are joint re«ion&l enterprise• recognised 

and privileged in all re«ion&l 11e11ber countries. Co:itrol i• exercised b7 the auperviaing 

count17, where the •911preaa mltinacional" i• folW!d. 'l'he;y rill benefit from the 

Cartagena &«reement'• liberalisation programme in re11p9Ct to tariffs, cwitom duties, 

tamtion and illportation. The;y are entitled in the re«ion&l countries to national treat­

.ant. 'l'he;y ban other priYilepa in compari.aon to non-reponal enterprise• vi.th respect 

to acceH to gonmMDt contract• and to the .lndun Pact'• reatrictiona on foreign 

:.nnatment b7 Yirtue of Deciaion 24. !/ Siailar~, the Caribbean C~it;y (CARICOll) bu, 

in 1976, eat&bliahed a joint regiM for "~reau Caricollf'.~/ 

In the Council for lu.tual Econoaic .laaiatance (CllEl), intemational economic 

orpnisaticaa are proeoted aa the lepl organisational fol'll of aoci&liat inhrn&ticnal 

dirl•ion of l&bcNr tllroa«h joint enterpriaea. Polloving "llOc:l.el conditions" in 1973, 

a reapeci.1ve CBl directive to -ber countri• oblipting th- to provide a legal f~­

vorlt for the actiTi.tiee of intemational economic organisation• and in 1976 "unifol'll 

reculaticnr' ftre iasued. A. llOdel orpnisaticnal atatv;'e and a contract llOdel for such 

organisation ia under preparation. 11 

In the Ehropean C~it;y (n::), a corresponding development can be obeerved concerning 

the nolution of a ~PMD corporations 1&¥, -inl.7 b7 the reapectin h&ntonisation 

d.irectin• imder A.rt. 54 III « of the Treaty of RoM; in add.itioo, the Coimi.Hicn bu 

been voricin« for a nuaber of ;rears on the project of a "~J>HD C~, i.e. a 

supr.natioaal ~ which ia recognised aa such in all -ber coun-iriea. Y 

See for an erlmded diacuuion of the empreaa mltinacicaale• Ori.cera-llaaa, 
op. cit., p. 6ff; up to now, apparentJ.7 no enterpriaea ban been Ht up under 
thi• 979t•, inter alia thi• HUS to be d.~ to the fact that und.er Deci•ion 
ll3 aubregicaal enterpriH• recein correeponding prirlleie•t 

Cf. Derecb.o de la Intecraci&l, 25/26 (19TI), 125; 

Cf. A.utorenlcolleldiT Seiffert, op.cit., p. llOff; Lorens P., lu.ltin&ticaale 
IJDternehllaD •011.ali•ti•ch•r Linder, 1978; Uachalcow, Intecration und. ,...inaalMI 
Betriebe 1a aaw, &.cht in Oet UDd W.•t, 1979, 49ff. .l nuaber of international 
ecGll09ic orpnisaticaa haw up to 4ate been eatabli1hed. 

Cf. Y~ajwal4e, '!'be Societu Daropeu, l!la8ineH l.alqer 29, 19741 823. 

- j 
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The traditional form for establishing a regional ~r bilateral joint venture with 

state intervention vas throU«h a special inter-governmental project treaty setting up 

internatior.al bodies for project execution or at least for granting preferential 

tre:\tment for private ls.w proJeCt enterprises. !/ The proposed "regional corporate 

statute/charter" should reduce the n~tiating coats for establishing such inter­

governmentally sponsored joint enterprises and provide a ready-made model for in­

corporation and modification. Specifically, it is proposed: 

(i) Efforts to establish regional corporate statutes for intra-regional joint 

enterprises; 

(ii) Conditions for preferential tre•t•ent to such regional joint enterprises; 

(iii) Regional institutional bodies for the incorporation and supervision. 

(i) An Internttiona+/Rerion&l Corporate Statute for Regional Joint ~terpriaes 

.l corporate or charter statute would have to be deTI!loped. .la in the proceaa of 

CME.I. integration, one could advance from the elaboration uf a model statute, itself 

exercising a per.suaaive effect, to re•pective non-binding, but authoritative re­

c011111endationa and guidelines and finally to a regional convention setting up regional/ 

international incorporation. Such a statute should contain at first the normal enter­

prise atructurea, e.g. corporate organiaation, workers rgprerentation, ~egi•tration, 

incorporation, recognition, rights and -utiea of management, parent-subsidiary 

relations, liabilities of creditors, disclosure, minilllWll capital and respective 

stock ob~igationa. In addition, it would aet forth specific requirements to justify 

the re~pective grant of preferential treatment to regional Joint enterpriaea. $uch 

requ.ir•enta would attempt to direct nch privileged forms of co-operation toward.a 

joint indu.atrial development and integration goals, e.g. me111berahip would only be 

open to enterprises which are resident, incorporated and materially controlled by 

rovernmenta and/or citi1ena of the regional countries. Punctional and developmental 

requirements would aim at ensuring that from the enterprise'• operations a positive 

contrUJUtion to regional co-operation and int9«1'tion could be expected. In aum, 

the proposed statute would be the organisational and legal vehicle to put regional 

joint enterprises on a more equal footing with foreign 'rtfCa. Such foreign enterprise• 

would be precluded frOll uai11« the regional statute'• form. 

Cf. for the project Of an ".lir liachrlb" corporation, .o be Ht Up by I.ft inter­
goTernlllllltal &cTe•ent to be iapl•ented by an annu:ed corporate statute -one 
three atatea participati11« Ohel&li, op.cit.; l&teo/White, llllpreeae publicaa, 
op.cit.; for the acre .. enta aettinc-up intra-ClllA joint enterprises - International 
Inveat•ent Bank, International BIAk for lcon<111ic Co-operation, Intel'9et&ll, Inter­
khi•, Interelelttro, Interat011inB'tl'Ullent, Intertekstil'811.8h, Interat<111energo, Inter­
khiwolokno aee ProcreH Publiahen, op.cit. and Blathr, So!arce Book on Socialiat 
Int111"A&tio-1 Orpniaationa, op.cit.; tor a relativel7 oomprebenaive Hat ot inter­
natiamal eo••10 orpaiaatiou ot Loraa1 P., •1uaatioaale illlten.bMn .. •ialie­
ti90Jaer Lllld.er, ep. cii., p.55tt. 

- l 
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(ii) Pre!erent ial '1'rea tllent 

5<99 of the iar.\H of preferential treatment tor mt•11>riaH ban a~ been 

diacu.aaed u methods tor lepl harmonisation. .l regional~ chartered. joint enterpriH 

would be recognised in each meaber count1'7 without aiQ'thing llOre than forw.l regiatra­

tion. It could be wed and would be able to we in all countriH u a national cor­

poration. It would enj07 complete natioa.al treat11ent in all region&l countriH. It 

would have freedom - to the extent f'euible - to re-invest and re-patri..&te M.l'llinp 

and capital. It would enj07 privil9«9d treatment in reapect to atabilit7 of innat­

Mnt, either bJ' a ll08t-favoured clauae, bJ' preferential ratea !or innatllent 

i.rurur&nce under the proposed regional investment insurance ach_. or bJ' apecitic 

guaruiteea. 

(iii) 

Supervision of Regioa.all,y Chartered. Joint Btlterpriaea 

Gove:nmenta could - throuBh a •ltil&teral convention negotiated on a regional 

buia - underialce certain coimitmenta via-&-via the regional joint ente11>riaea which 

have applied aucceaaf'u.lq tor the benefit• or the regioaal co?1>0rate cbarter. 

Particularq, atatea vould refrain h'oa iapoeing reatricUOD9 other than thoae per-

11itted under the convention on the regional joint ente11>riHa ao chartered.. '!'he 

principle would be to unre the abilit7 of' boat at&tea to maintain their national 

intereata, but reduce to a ainiam the adaL:iiatrative friction• and tenaiona which 

have prond auch powerful n.dblocka to effective intra-regional co-operation. 

Such a privileged 11J'9t- would cert&inq ban to be counterbalanced bJ' a correa­

pon:ling 11J'9t1lll of auperviaion. cm a regional lenl - e.g. under the aponaonhip of' the 

U!f regional tconOllic coimiaaiona - a region&l control board vould be Ht up, composed 

of repreaen~tivea of' Maber countri .. , !/ It WOllld ia8Ue pi.deli.Dea !or adaiaaion to 

the regional charter and f'or continuoua auperviaion. Such auperviaion would ban to 

eD8Ure that the regional joint ente11>riaea would not 911pl07 pn.cticea criticised when 

undert&lcen b7 'l'llCa (e.g. political interference, transfer price abuaea, dia~ of 

national and regional industrial development plan objective•) and that \;he benefits 

of industrial co-operation are adequateq distributed to the participating _.ber 

countriea. For ~ea of' conflict resolution, the proposed regional arbitratioc 

centre• within the UI llJ'B"te• tor resolution o! induatrial conflict• would be available. 

!,/ Ct. the reapecUn inatitutiona o! the .lnder.n Pact or the lbropeu Court. 
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12. 3 

Kethodl for Collective .!!!arpinW bz Deve:..opin« Countries 

Another llMlchani .. to •trengthen developing countrie•' bargaining abilitie• would be 

thrc>u«h a con•iderable extension of the preaent co-operation in respect to bargaining with 

TICa. l/ It i• in that context that the pre•ent •tud7 augeata the exp.naion and the deve­

lopment of aeveral Mtbodl for increaaing Third. World bargainiDc abilitiea th.Mu&h collective 

action, e.g. p&rticularq the concept of info:rwation-ebariDc on an informal and recipro-

cal baai• and of a projQCt and enterpriae referral 1179t• for pertoiw.nce nalution. 

(aee infn. chapter 3.4). In addition, the propoHd regional charter tor regional joint 

enterpri•"'• WUllld be a natural fora to facilitate the eatablialment of joint developing 

countriea• enterpri•e• for collective bargaining. 

12.4 

A. nUllber of the previat18}1 01ttliDed mechania• are predOllinantq directed at 

foateriDc iDduatrial CO-Operation a.oDg developing CCIWltriea. Thi• appliea to the 

Regional Inveat.ent IDaurui.ce Corporations (RF.oe), the Regional Ou&rantee for lnduat17 

uaociationa (REGil&a), the Contractul Liabilit7 Consortia (CUC) and the progrume 

to mobilise -11- and Mdi.1111 enterprise co-operation with particular emphaai• to be 

given to drnlopiDc cCNDtriH. A.11 theH •chani- are &i.8ed. at reduciDc developiDc 

countri••' dependence on corre•i::·~ i.Datitu'l.io.:w iD iDduatriali1ed countriH and 

at pl&ciDc enterpri•H troa dnelopiDc COUDtriea Oil more equal footing with the 

TIC•' npportin pv.blic h'eaworlc. 'l'hq are eqgalq intended to open cbalmel1 of 

pr-iYil•ged i.Ddultrial co-ope.ration Oil a So\tth/So\tth lnel. 

12.5 

Bttort• b;r the US !b!l• to I15>l-.nt the lleolluliw for Prp!oti¥ Induatrial 

Co-operaticm !!0¥ Dn91;..:_~w CoutriH 

A. 1t8J>-b7-etep app1'09Ch, bu.iJ.Mnc on ezi•tiDc practice•, which bu functioned nll 

ii ncgeated to illpl-.at the propoeed legal •thoda for pr090ting induatrial co-operation 

uoac d.evelopiDc COUlltr1... A.a iD the CIR practice, .. tint 1tep llOllld be th• deaip 

on the global lenl of 80del corporate cod•• and llOdel corporate charters with appropriate 

~epth atwliM on pl"H&t rectaaal practice. Ill collaboration with the UIJ hgioaal 

l'conoai.c Comi .. iona, , ·~ atep tlallld be a llOdifioatiOD ud adaptation of INCh llOdel 

i.ut~t• to tlw apecitio rectonal 11.tatioaa. Thea, u a fiD&l atep, regionalq 

y Ct. para 6o (It) ot tbe Lia& Pl.- ot Action. 

- j 
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iasued recoaDend&tiona and g-lidelinea for respective national action and legislation could 

follow. All intra-CKE& relations demonstrate, a considerable effect of h&nllonization can 

be reached through such policies, vithout that a legalq binding inatl'Ull8Jlt i• required. 

All a long-range perspective, the negotiation of regional convention•, under the au.apicea 

of the UH Regional Econoiai.c Coimi.aaiona, could follow which would finalq produce binding 

regional hanlollization and a legalq full-fl~ regional corporate charter. In that 

proceaa, it would be the taak of the UH QBtem to develop and adequateq support concepts 

and set a proceiia of opinion-building and polic7~king on the regional }eveJ. into motion. 

In addition, technical aaeiatance for aetti.ng up respective corporations laws and 

regional joint ventuna i• neCH&arJ'• !/ A.11 theae efforts would fit into the framework 

of UR activi.tiea developed in the atuq. Through the propoeed UH pl'Ograime to support 

Thi.rd World bargaining abilitie•, the respective model inat:nmients could be developed 

and &liiiiatance could be rendered; the UR Coiaieaion for Induatrial Development I.av would 

be the appropriate boq for overall guidance and iaauance of rec~d&tiona. The 

UR SJ'"• for Reaolution of l!tduatrial Conflict• (URSRIC) would be the appropriate fol'Wll 

for reaolving diS]Jlltee. With the facilitiea for technical ei:pertiee, contract adaptation, 

conciliation and ~ proceedi.nga, it could provide diapute aettlement at the national, 

regional and even global level with the proper degree of flexibilit7 built in. 

Cf. the respective recomcdatiou b7 Bbudari, UllC'l'AD Doc. 'tD/B/C.2/17 of 
18 Sept .. ber 1978, p. 55. 

' 
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Contracts for tne surpl:r of run-in rlants !"'.ade their anpearance in industrial 

'elationshirs tetveen sc:r.ie enternr:ses ir. develoninp co1.!!ltries and transnational enter­

~rises at the teginnin~ of the 197Js. Thus they 0riuinated at a time vhen the types or 
co-operation that had been instituted after the accession to sovere1imty or ~ost or the 

countries fom.erly under colonial rule were being called in question . .!./ 

It is not surprising, ccnsequently, that the run-in contract should have been rep;arden 

by its protagonists, and in particular by Algeria, as a formula vhich could represent an 

improvement on the "turnkey" contract and an instrument for national ecooanic devPlopment)/ 

Run-in contracts should therefore be evaluated in comparison with turnkey contracts 

from the vievpoint of the establishment of an independent ecor.any. 

In other vords, a study of the run-in contract formula should n(~ only drav attention 

to differences or innovations in relation to the turnkey cootract but also consider whether 

the new solutions envisaged are of such a nature as to promote economically independent 

development in the developing countries, and particularly in Algeria.11 

This means that, after a brief overall comparison of the two t. of caitract, the 

most important aspects of the run-in contract formula will need to be identified and analysed. 

In ~djition, all run-in ~ontracts provide for international ~bitration as the proce­

dure for settling disputes between the contractin~ parties. Run-in contracts usually make 

,~ference to the conciliation and arbitration rules of th,. Int1.:rnations,. Chsmber of Ccmmerce 

(ICC). This is a form of international arbitration which, as vill be seen in chapter 2, 

has becane traditional in contracts between transnational corporations and developinp: 

countries. 

Fran the point of view of legal structure, there is no important global difference 

between run-in contracts and turnkey contracts. Both are usually synallag:natic contracts 

balancing the rights and obligations of the parties. 

• Translator's note: The tenn "run-in cootract" has been used through rut this sect.ion 
s.s the equivalent of the Frei.ch tenn cont rat produi ts en main, referrinp; to contracts 
which go beyond "turnkey" arrangements in that they provirlP. for the supplier of the 
plant, lnter alia, to participate in its management during the running-in period. 

1 1 Cf. Henry, J.R., Mutation du droit international du d~veloppement: la France et 
l'At'rique, thesis for the Doctorat d'Etat in Law, Ur:versity of Nice, October 1977. 

?I r.f' • . T1JA .. t. •nil P,..,.rin, 1'11 .-.,ntl'"at. '"l" "r. -ain' au l'0T1t.rat 'prorluit en m1tin'. 

)/ Conce::rninp; the concept of independent econcmic develoµnent, see SBl"ir Amin, Le 
rleveJoppement inep;al, Edition de ML~uit. flee also Rettelheim, Ch., Planificlltion et 
~roissance acceleree. 

I 
I 
' 
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~'1.!'"~iPs a ~ore:~~ cor.tr~ctor consistinp; of R.r. enterprise or ~roup of enterrrises, frequer.tly 

tr:.nsnation~j__, ar.r! a custorr.er ccr.sistin~ of an entPrrrise :r. t'."".e develaDin.: cour.try c~r:-

cerne:. 

Ir. l'o':.h rur.-in contracts and turnkev contracts, the p:er:eral ol.~ect i-. c:s oursued and 

the .)cli11:9.tions and rip:hts of each Larty are set forth. 

a r:a.y be said in a p;eneral va.y that the hea.din11:s of many of the sections ir: t!:~se 

tvo types cf contracts are similar. 

The solutions adopted by t.he parties in different contracts are not, of course, 

alvays the si;une. fome turnkey contracts come very close to bein~ run-in cJntracts, the 

desip;na.tion "run-in cont;a.cts'', or contrat produits en main, bein11 used above all in Alperia. 

Hovever, beyond these apparent or real similarities vhich may eerhaps be rep;arded as 

testifyinp; to the fa.ct that the run-in contract formula does not involve a revolution in 

industrial relationships betveen enterprises in developed market economy ~ountries and 

enterprises in developing countries, it is vorth considering in some detail the nev solu­

tions vhich the ru~-in contract formula. introduces in certain aspects of these relation-

h
. 1/ s ips.-

'IVo points vhich are found in all run-in contracts deserve to be not~d. First, there 

is a guarantee given by the foreign contractor to the custaner enterprise in the developing 

ca.intry regarding product quality and output. Secondly, there is a decision by the parties 

to organise and effect a transfer of technolop,y. 

In turnkey contracts, reflecting the traditional type of relationship betveen enter­

prises in industrialised countries and those in developing countries, the contractor 

generally guarantees the erection of the plant and no' product quality or output. In the 

turnkey contract, the contractor's responsibility is thus disc:1arged with the provisional 

acceptance of the plant. 

In the run-in contract, on the other hand, it >1i 11 be seen that the c ontract{'r 's 

responsibility is prolonged by variou~ ~eans, and in p~rticular by providing for a so­

called initial man~ement period. 

In the turnkey contract, the transfer of technology, vhen provided for, is dealt with 

briefly or in a vap;ue manner. It is treated more as an intention within the framework of 

the future develof:11lent of relations betveen the contractor and the customer than as an 

immediate aspect of the terms of the contract considered. 

'!:_/ For a detailed ~tudy of these typeb of contracts, see the recently published vork by 
Salem, M. and Sanson, M.A., Librairies Techniques, Paris, 1979. 
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~e~~a: as~ec~ :: t~e relatic~s~i~ be~~ee~ ~~e ~crei~~ e~ter~~ise ar:C t~e local er.terpri-~~-

i:-. ccr.F&riscr. vi tr: t'.":e ~i...:.rni<ey ccr.tract. ~~e r:.ln-ir.. ccntract ccntair..s ~uct ~ere :ieta.ilcc~ 

~e~el ~rovis:c~s air.ed at ~ivi~~ concrete ~or~ ~c ~he trsr.s~er c~ ~no~-hov tc ~he custo~er 

r:-:r-~t.er::r i se • 

.::ons1deri r:~ in broad tenns the questions of the 1TUarantee of ~reduct quality and 01:trut 

ar:d the transfer of technolop:y, ve think that the mair: characteristics of the r..n-in contract 

can be taken into account. 

1.1 The Contractor Guarantees Product Quality and Cutnut 

In actual fact, an attempt is someti~es ~ade in turnkey contracts tc provide for 

~uarantees of product quality and output. From the point of viev of the develooillP: countries, 

hovever, such ~uarantees are problematic and ineffective. ':'his type of i:ruarantee has in 

practice hardly ever been impleoented, for tvo reasons. ':'he forei~n contractor's puarantee 

i~ formulated in v~ue terl'!s and in such a vay that it is alv~fs nossible to sup;pest that 

the customer is responsible or, at any rate, to throw doubt on the responsibility of the 

enterprise in the industrialised country.l 

WhE:!' local courts rule that the forei~ company is liable, proceer'.inps to enforce it:; 
2' 

judp,ement ir: the territory vhere the .~or.ipany has its assets very often do not take place.-

In this field, as has been clearly sh01111 in certain critical studies on international 

comu.ercial arbitration, the developed market-economy countries are reluctant to accept the 

competence of national courts in developing countries)/ 

In any event, the p,eneral rule in turnkey contracts is that the contractor is respon­

sible until the starting up of the plant - that is to say, until its provisional acceptance. 

Between provisional acceptance and final acceptance, t•trnkey contracts provide for a 

fem of contractor liability P,f>nerally f>Xpressed in a clause of the fcllc'.'in;:: type: "':'he 

contractor p,uarant~es the equipment s,v,ainst defects resultinp from faulty desipn, raulty 

assembly or a manuf11cturing deficiency." It is difficult to p;ive effect to this liability, 

hovever, inter alia because it is the enterprise in thf> develoninP' country vhich has to 

operate thf> plant from th~ time of provisional acceptance. This means that it is a]vays 

possible for the foreip,n c~ntractor to plead that the poor quality of the product or the 

poor performance of the plant is due to faulty operation, or11:11nisation or maintenP..nce - at 

ar.y rate, that it is the developinP, ccr.intry's rault. 

1/ Cf. Salem and Sanson, op.cit., p. 120 et seq. f>ee also belov, exa111ples of c011D11on 
guarantee provisions in turnkey contracts. 

?./ Cf. Issad, M., Les techniques jlJJ"idiquee dans lee accords de developp~ent economique, 
in Droit international et developpement, Office des Publications Universitaires (OPU), 
Alp,iers, 1978, p. 179 et seq. 

}/ It is possible to ar17,Ue that the run-in contract formula is not something invented by 
the developinP, countries. 

' 
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:t car: thus be noted that, in this debate, the forei~n C()(ltractor seel!'s to base his 

ar•ur.ent for the resDOnsibility of the custaner on the latter's involvement fran the sta,.e 

of provisional acceptance. In other Yords, the foreiFn contractor is sup:~esting that, if 

he is to remain liable, close relatiais must be maintained vith him and he should even be 

~iven authority over or~anisation and mana,e:ement. These are precisely the principles 

unrerlyinp: run-in contracts. 

In exchan~e for a prolonp:ation of hi~ f'Uarantee over product quality and output, the 

foreip,n c0ntractor naturally obtains additional remuneration, but also, above all, a pro­

longation of his daninant a.id active position in his relationships vith the customer. 

This guarantee on the part of the cc..itractor affects various stages of the plant's 

construction and of production. It extends from the design of the plant to tis direction 

and to production volU111es of the quality specified in the contract. This iniarantee is 

often formulated as follovs: "The contractor expressly guarantees the performance of his 

~ask. This guarantee covers the design and er•·ctiai of '.;he plant and the vork and services 

relating thereto, vhether in respect of installation or the organisation and operation of 

the plant." 

In run-in contracts, there is even a general tendency to make the responsibility of 

the foreign contractor continue even though the customer enterprise in the developing 

country plays a certain role. Thus it is not unusual to find the follovinp; kind of pro­

visio1. in these contracts: "The participation of the enterprise (i.e. the enterprise in 

the developinF, country) in the erection and operation of the plant in accordance vith this 

contract shall not have the effect of diminishinF the resnonsibility of the contractor 

vi th regard to it, except as provided for in tr.is contract." 

':'bus the run-in contract seems to be an advance on the turnkey contract in one respect, 

in that it seems to permit the intervention of the loral enterprise vithout removing the 

liability of the foreign contractor. 

Hovever, it must be taken into account that the local custo~cr enterprise has a purely 

jdvisory role. In addition, its knov-hov and stop;e of development do not usually allov it 

to pl~ an active part in the design of the buildings, the disposition of the units and 

the installation of the production equipment. 

In general, meanvhile, it is to be noted that the foreign contractor's guarantee is 

not of unlimited duration. Althoup;h its period of validity varies fran contract to contract, 

it oscillates betveen 10 and 20 years. Within a single contract, the FUarantee period varies 

depending on the nature of the vork considered (for example, a ten-year p,uarantee for civil 

enginr~rinp, vorks, a one-year or tvo-year guarantee for in~tallation of the production 
. ) l / material, etc .. -

~_! The contract usually enunc iatell the gener&l pr inci pl es concerning the contr&ctor 's 
guarantee and then sets forth the technologic&l guarantee (level and adequacy of the 
technoloi>;Y employed), the guarantee of the vorks (infrastructure), and p,uarantees con­
cerning production e~uipment, schedules and performance. 

------

' 
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::-.is •uBr>mtee us:ially involves a crecise obli~ation to repair or replace the derec­

t!ve ~art ar.d sor.:eti=es provides for a fina,cia~ inde::mity vith a ceiling fixed.!' 

:!:is ~u'U"antee relates to the design of the building or plant, to their erection and 

to rrod·1ction quality and output. 

7hus, unlike in the case or turnkey contracts, p~ovisions may be rotmd in rtm-in con­

tracts to the errect that ''the contractor recQ11;nises that the oblip:ations assumed by him 

under this contract are not only obligations to proTide means but also oblif>:ations to 

achieve results", vhich means that, it' his obligation ir not t'ulfilled, it is dit't'icult 

for the contractor to escape responsibility.!.:' 

Rtm-in contracts generally include several articles concerninp: the responsibility of' 

the contractor to c0111ply vith stipulations regarding production qu!!lltities and progrl!.llllles 

and the specific requirements set t'orth in the contract. 

Production quantities and programmes are generally given either in the contract or in 

annexes to the contract, and the product quantities used are the quantities manufactured 

by the contr~ctor in his own plants. In this regard, one can cite a whole series of' provi­

sions in run-in contracts such as the follovinp,: "The contractor ~arantees that the infra­

structure vork and the construction vork on the plant vill be carried out in accordance 

vith established methods and the provisions and specifications or this contract and its 

annexes, and that they vill be free frClll any defect and in conformity vi th the plans and 

dravings as CCl!llllunicated"; "The contractor guarantees that he vill do all in his power to 

perform or cause the pert'orm!IJ!ce of' all his contractual oblip;ations ••• "; "The contractor 

r:uarantees the performances vith rega:-d to capacity rsnd quality provided for" in the con­

tract and its annexes. 

In line vith these guarantees, run-in contracts provide t'or a so-called initial manage­

ment period vhich is not provided t'or in the traditional turnkey contract. This initial 

management period is of varying duration.1/ 

?_/ 

For example, during a guarantee period set at one yePJr fran the provisional acceptance 
of the vorks concerned, the contractor remains responsible for the works constructed 
by him and is to make thA necessary repairs. Or alternatively: the contractor is ~o 
replace derective components (production equipnent) during a period or one year after 
the provisional ncceptance of the plant. There are also penalties ror delays, the 
amount of vhich ca., be fixed in relation to the cost of the contract or or a section 
of the plant (penalties ranging from 0.02 to 0.05 per cent per veek or delay - see 
also Salem and Sanson in Les contrats 'clEs en main' et les contrats 'produits en main'. 
Provisions also exist for com?ensatory damages equal to 2-5 per cent or the cost or 
the contract if the product quality and output speciried ca,not be attained. 

See Gross, B., La notion d'obligation de garantie dans le droit des contrats, 
Librairie ~nErale de Droit et de Jurisprudence (LCDJ~, Paris, 1963. 

See also Salem and Sanson, op.cit., p. 119. 

11 In the contracts that ve have studied, the initial manap;ement period varies from a 
few months to one or tvo years or more. 
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cc:-:.tr~.ct tc ~ether, but in a p-eneral vay vt:llt is ir.volved is a rrcle>r:p-aticr. cf the rericd 

~·irinP' v'-.ic!-. t":e forei1m ccntractor is in charvP c-f or.->tr.isinl"' th"' !'lant anc r:ar.BPinP' its 

rrcxLct ion orerations so that the prolr?"llr.'.Jr.e rrovided can be ttttained under the ccr:di ti vr.s 

sti~ulated vith the Alp-erillll rersor.nel trained for the purt'ose. 

Several stipulations are P'enerally cor.tai~ed in the orovisions P'OVerninp the initial 

~&n!IP'e!!tent cf the plant. The contracts indicate that this ~eriod is to ··enable the cor.­

tractor to acconplish his task'". For this p•1~ose, the custo:-er in the develorinP' camtry 

"entrusts" to him until final acceptance, until noni:al Production is reached or until a 

date fixed by common 11F.Teement "decisions concerninp- nonna.l daily operations at the t•'Chnical 

rr.anapement level". Within this context, the contractor mana,es certain services and "en.1oys 

all the authority necessary to talt~ the measures required in the normal exercise of his 

functions•·. 

In these circumstances, it shCJ..1ld clearly be difficult for the foreiF.n ccmtractor to 

escape his responsibilities reir;ardinp oroduction. C<X1sidered in this vay, the initial 

man8'1;ement arrangement thus conceivec, in the eyes of the custorr.er in the de·.-elopinp- country, 

remedies one of the inadequacies noted in the relationship established by the turnkey con­

tract vhich, as has been said, does not allov the contractor's liability duriflP. the produc­

tion st8'1;e to be establisheu. 

Initial management also enables the customer to be s~.ovn that the plant, as desip;ned, 

constructed or orp;anised, is capable of attaininp; the stipulated production nrop:r8f11!1es 

and qualities vith its Algerian personnel. 

We ojviously have here a reaction arisi"'7: out of unfortunate eXtlerience vith turnkey 

plants, •hich are knovn to operate sanetimes at 10-20 per cent of capacity or so~etimes not 
1/ 

to operate at all.-

Tiie initial man~ement arrangement also has the advantap:e of testinp,, under the con­

tractor's supervision, vhether the level of trainin,. of the Alperian personnel vho are to 

take over t'ran the foreign staff i1 adequate. 

Undoubtedly, this type of relationship distinp,uished th~ run-in contract very clearly 

from the turnkey contr11ct in so far as, apparently at least, the forei,.n 'luppl ier company 

envisep:es its ovn disappearance vithout producti<X! capacity and pr0duct auality beinr 

!ldversely affected. TI!is concept se~s in line vith the demands f Jnnulated by the Group of 

77 vithin UNCTAD and UNIOO, far ex1111ple. 

l!ovever, a number of reservations may be expressed rep:ardinir; the initial manap:e!'lent 

approach adopted in run-in contracts . 

. !/ As ,rudet and Perrin, op.cit., say, it vould be interestinp: to drav up an in•rentory 
of turnkey plants vhic~ have failed to operate. 

-·--
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~2 ~:a~c:tise ~:ie-:. RS raridl~; P..S russitle .. Further.r.CTe. th~r~ is !":.C Cf!rta.ir:ty t~Htt. i~ t~e 

;lll!':t attains t~e ~erfornar:c~ lf!vels speci~ied durir.p- the initifll ~anB.P"er~r:t rerioC. it 

wi!l ne::esss.rily !llttl!lin t?:~ or ~aintain th~ 8.~teor tha~ r~rioc!a 

~n addition, the contractor is responsible for failure to attain the rerfCJl"l!'ances laid 

do~'TI only if a nur.:ber cf conditions are met (for exal!!ple, no strikes. no personnel disputes, 

no breakdovr. in vater or paver supply, no interrurtion in surplies or ~aterials). At the 

slll!le time, in situations of force maleure the contractor may, if ,,ustified, clai~ extra 

. l" "hh" bl". 11 
time for comp ian~e vit. is o iFat1ons.-

Moreover. contrary to what one miF,ht gather frClll a rapid readinp:. not every run-in 

contract brinFs about a complete transfer of kn011-hov and technola.ry for all the plants' 

products. The result of this is that the co-oper~tion or assistance of the contractor will 

re111ain necessary lonp: after the initial ma.~~ement period. 

Lastly, altho~h it is easier, durinp: the initial man&Ff!111ent period, to make the 

contractor ansverable in the event of deficiencies, the injury that •ay be suffered by the 

client as the result of these deficiencies may not be fully CO'rered by the nenalties pro­

vided for in ri.m-in contracts, in view of the ceilinFS fixed. 

1.2 The Transfer of ':'echnology and !Cnov-How 

Generally speakinP., the transfer of know-hov, which is always the subject of numerous 

provisions in run-in contracts, canprises several aspects which deserve to be reviewed. 

Run-in contracts P,ene-ally disti~uish between the tr8llsmission of knov-how, vocational 
. . d . . 2/ traininp an lonp;-teni: technical assistance.-

Whereas in tunlke7 contract• theae probleiu are not aerioual.7 considered, particular 

attention ii paid to thea in run-in contract•. 

1. 2 .1 Transmission of Know-How in Run-In Contracts 

The transmission of knov-h'1V is not treated in the same WB.Y in all run-in contracts. 

In some contracts, including the most recent contracts, transfers relate to industrial 

property, rights and knov-hov in re1pect of almoet all the product• and components to be 

mt~ufactured by the plant, with regard not only to design, manufacture and utili1ation but 

also to sale and maintenance . 

. !/ The moat frequent situations of force -.)eure cited are var, 1trikea, epidemic•, 
earthquake•, natural di 1asters, etc. "for the fulfilment of obl h:ations affected by 
force majeure or "Lllal~ou1 1ituation1, an e.dditional period of time 1hall be allowed 
equivalent to the de~ reaultin,; fraa this aituatioL .. " 

£/ Among the many works on this subject, see Mich~let, C.A., Le Capitaliame Mondial, 
PUF, 1976, particularly pp. 184-207. 

- j 
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... this ~:~re cf trar.sfer cf kr.ovledFe, vhich is nat-..:rally the tyre i:-referred ly the 

~eve:c-; :~.r cc-ur.tries, tt.e restrictive rractices tyrical of ~ultir:atior:al corrorations are 

re-!:;c-c-i tc a !'!i!':i.~·z., or elirinated, at lell!lt under the te~s of the contract. 

~·~5 or.!' fir:ds in l'l run-in contract siF'ned by a F'uropean cClllpany and an Alireri an 

~r.terrrise the provisicn that "the contractor transfers to the Al~erian custaner, in A],l(eria, 

~i t!;:n.:t ar.y restrict ions, all ir.dustrial property rights and knov-hov concerr.inp the desi~n, 

~l'ln~facturc, utilisation, sale or mair.tenAnce of the rrcxiucts of the rlant (or products 

ir.tend""d for the plant}, includinp any chanpes and developments introduced in these products." 

~ith this formulation, the only restriction relates to the territories ror vhich the 

rirhts Rre transferred. ApprOflched in this vay, trftllsfer of technol()f'Y really deserves its 

n!ll'le, at least at the theoretical level. The contract conte111plates a genuine tJansfer vhich 

vill per'!!lit the enterprise in the developinp; country to assimilate and reprodu~e the tech­

niques and technolCQ;y concerned. 

Thus the developinp; country, doubtless at the cost of high fees, can initiate a process 

in the direction of technol~ical independence, vhich is essential for economic independence. 

~en it takes this form, without any restr:2tions in other provisions or the contract, it 

seems possible to regard the run-in contract as a factor pranotinii; technolO@:ical capability 

in the developinp countries. It is even an improv~ment on the proposals made by the Group 

P countries i:. the framevork of the Conference on M International Code or Conduct on 

Transfer of Technology held under the auspices or the United Nations Conference on TTade 
1/ 

1U1d Development.-

As a result, this type of transfer ri,htly ,ives rise to ,reat hopes on the part of 

the developinp; countries. But it must be realised that it is not necessarily easy for 

these hopes to be fulfilled. 

First of all, an attentive readin~ of even the most promisinF contracts reveals that 

not all the parts necessary to a particular apparatus are produced in the plant vhich is 
2 I 

the subject of the contract.-· It follovs that, in respect of these compc.inents vhich are 

not produced by the plMt, there is n<.. t:.ransfer of knov-hov. In other vords, if one co;1-

siders the apparatus as a vhole, as it is bou,;ht by the consumer, the transfer of tech­

nololC{ remains partial. 

This naturally means that, in the most favourable case, the developinp: country con­

tinues to be dependent on the enterprise in the industrialised country. Thi£ being so, 

the process in the direction of technoloRical independence may be halted if situations 

develop in vhich the contractor vith the knClll'-hov no lon,;~r sees sufficient advantap,e in 

co-operatin,. 

~/ See in this connection the deliberations of the technolop;y transfer and develo?ft~nt 
conference, and particularly the paper by Tou1ccz, J., Librairies Techniques, Paris 19Tr. 

~/ In the contracts 1tudied, 15 to 30 per cent or the components are not produced in the 
plant constructed, and vill ther~fore be impi:>r"ted. 

' 

- j 
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:n addition, even in a ravcur11.ble situation vhere the transrer or technol~ is rrc­

vided for in a Yery extensive form in the contract, it must ~ borne in aind that the 

purchase of industrial property rip,hts and knov-hov by the develoninp: country does not 

mean that the enterprise in this country is capable of assimilatinp; the knovled,,e pur­

chased and reproduce it. In these circlll!ISt&nces, the transrer or technolcry errectively 

takes place only vhen the customer enterprise in the deYelopilll: country already has a 

minimum level or technological knov-hov and capability. In other vords, the external 

input can only be incorporated in the rabric or dOl!lestic industry vhen internal rorces 

d 
. d .. , . 1/ are a equate to rece1 ve an ass11111.1.ate 1 t .·-

In other run-in contracts, mar./ restrictions are attached to the transrer or lt.~ow-hov. 

In such cases, the rights ana know-hov transferred relate prilll&l"ily not to the design or 
the machine but to its functioning. What is involved is a transfer or ltnovledp,e ree:arding 

the utilisation of the machine and not a transrer leading to cOl!lplete mastery of the pro­

cess or alloving the reproduction or the machine. 

In these cases, the contracts provide that "The contractor undertakes to connunicate 

his know-hov rel11.ting to the organisation and management of the rl1111t and the producticn of 

the articles enumerated in the contract." 

The knov-hov concerni~ the production equip!llent relates to adjustment and maintenance 

and, in general, the operating conditions. 

Irrespective or the foregoine, run-in contracts treat vocational traininp as a basic 

tool in the transfer of knov-hov. 

1.2.2 Vocational Training and Run-In Contracts 

Vocational training alvays constitutes a detailed chapter of run-in contracts. It 

thus ap)ears as one or the criteria for distin~ishinp; betveen run-in contracts and turnkey 

contracts, vhich do not usually include vocational training. 

Generally speakinp;, the or,,anisation of a policy for selection and trainir111: seems to 

be indispensatle not only for an effective transfer of knov-hov but also in order to avoid 

suttinp; dovn a plant after the departure of the contractor's technicians and supervisory 

staff. 

Vocational training ar.d selection ar·~ organised by the forei~ contractor, in parallel 

vith the construction of the plant. The custC111er enterprise in the developin,, country does, 

ho~ever, intervene in the pre-selection phase by recruiting candidates for sele~tion. 

:1 See, Le Tra.nsfert de Technolop:ie, Revue Tiers-Monde, January/March 197R. 

' 
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~ake to cllrr:r out the selection, thecretic~l I\!:~ r.ractical trainir.I" and assinll!!ent to 

rests 0f the nlant rersonr.e:. in keerinl" vi th the 1'1:rnoses of t!-:e contract'.. ':'he con­

tni.ctor's ;-overs ir. this field ue very extensive. Fe deterl"ines the r.U!"ber of sta~r to 

be trRined. cllrries out the selection by m .. IUls or tests. and decirles <'n the teml'o. r-1 Rce 

a:id d•1rlltinn cf trainin1>. The crntr:ictor !llso defines the .lobs ar.d the trainin~ ?rOM"ar.11".es. 

In certain contracts, the contractor undertakes to set up a trainirui: service and R 

trllinillP' vorkshop in the pllUlt or attached to the ouster.er enterorise, in narallel vith 
. l . . L' vocat1ona tra1n1np;.-

Generally spealtinp', the parties declare their determination to or~anise vocational 

training that vill take into account not only ~iroduction techniriues and the operatioo of 

the plant but 'IJ.so local conditions. 

These efforts are clearly important. Under the provisions of run-in contracts, 

v-,cationnl training seems to be designed to make it possible to train the necessary nUMber 

or 3tarr vith the required qualities at the appro~riate time, so that the nlant can 

funct.ion vith the personnel trained. VocA.tional trainin~ therefore nursues not only a 

functiooal ob,lective but also the obJective of inderendence vith reirar<'! to !;taffinp:. 

In reality, it is cleuly difficult to achieve this aim, and practical eAperience or 
run-in contracts shovs us some of the difficulties}' 

The first difficulty is related to the intervention or the customer, 1o1ho, •mder the 

terms of the contract, mu~t suanit to the contractor the names of candidates froir. vhol" the 

latter must make a selection. It may then happen that the contractor considers that. 

tnkinp, into account the basic level of the candidates submitted by the customer, it is not 

po111ible to select a sufficient number or persons for trainin11:. This question mlly have 

very COl'lsiderable consequences if the contractor tries in t~is ve:J to abdicate his respon­

sibility rep,ardin~ the quality and quantity or the staff trained. That me:J mean that the 

customer must relinquish the hope that his staff vill take over from the forei~n technicians 

and supervisory staff in optimUJ!I production IU!d operationRl conditions. In the discussion 

betveen th~ customer and the contractor, the latter tries from the very bepinninp to _lusti!'y 

in advance any possible setback or lack or efficiency vith re~ard to the trRnsfer of tech­

nol()fO'. But it seems also possible to state that the existence of thi~ problem ~ust prcmpt 

enterprises in developin11: countries to adopt the run-in contract formula only vhen con­

ditions genuinely allov them to benefit from the inherent advant1111:es of the formula. 

~/ Cf. Delye, P., ROle des actions de formation dans lea transferts techniques, Report 
to the Conference of Licenainp; Executive Societies, Paris, 14-15 June 1976. 

2 I Cf., Conp;r~s des ~conanistea du Tiers-Mende; paper by Yachir, F. and Ai t F.!-Hadj, ~., 
Probl~es technolop;iquea dans le Tiers-Monde. 

' 



'\:..=--..~1: ":·: -:::";~ 2!"'~i.:-.n~; cc:-,·'!i~i=r.s c~ vc.:-!. ir. t~e ic ..... e:crir.,.,- cc-untr::.. ':""::erP ~re rarke1~ 
l, 

ii !'"!"iDrer.ce~ i r:. t te tr.:-:,,r;. !. ca:. sec i al ar .. -i ~r~!"ess icr:a l e-nvi ranr."'.er.t .. ..:. 

Pur.-ir. ccr.tr~cts 1rc evasive rr siler.t~ or. this ~cir.t, vhereas it seer.:s that questions 

cf interfercn~e tetvecr. the crr.ar.isatior. cf enterFrises social ler,islation lll!d the techno­

lc.-:: er.:nloye1 rr.ust te t:iken into cnnsideratic:-n. In the sa.~e va_,v, rur.-in contracts pass in 

silence over ll!lother difficulty related to the trainin~ of staff atroad, nlU!lely that related 

tc tr.e "brair. drain'·. It certainly seer.is clear that the contractor cannot recruit on his 

r•-n account the staff that he trains for the customer, but it seers difficult to verif:y the 

actual facts if the eventuality arises, in viev of the nature of relations betveen the 

co~panies in one ar.d the ser.:e ~ulti~ational vroup, in particular by reason of their lepal 

indenendence :ind FeOFrarhical dispersion. In any vay, the contractor could not prevent the 

recruitment by other coir.petinp; foreirn ccmpanies of staff trained for the customer. From 

this point of viev, the all-around trai.1i11E< th::it is so necessary and so much desired by the 

customer may turn ap:ainst him. 

1.2. 3 Long-Term Technical ftssistance 

Run-in contrac:s usually provide for lonF-terl'! technical as~istance. The contractor 

ur.dertakes to provide the spare parts not prod~ced by the plant, to transmit nev knov-hov, 

and to p;ive further training to personnel already trained. ~enerally speaking, such tech­

nical assistance must be requested by the customer. So.~e technical assistance services are 

provided "free'' by the contractor; others must be nepotiated, particularly as rep;ards 

price, in due course. 

There is often p;eneral provision for lonp;-term technical assistance in tenns that con­

fin:i the commitment of the contractor to remain at the disposal of the customer to help him 

in his production, orr,anisational and sometimes sales activities. 

From the contractor's point of viev, it is a question of openinp; doors for the main­

tenance and development of such activities vith the customer. From the custaner's point of 

viev, it is a question of protecting himself ap:ainst risks that he has not fores~en or 

~ainst breakdowns in the supply or spare parts, or ap,ainst the faulty assimilation of know­

how, or else of adapting the plant to other activitie~.l' 

er. Kahn, F., Transferts de technolcP,ie et division internationale du travail 
Droit international et dEveloppement, oru, Alp,iers, 19713. 

2/ er. Judet et Perrin, Du contr&t 'clE en main' au c,ntrat 'produit en -in'. 

in 

11 Long-ter11 technical auiltancf' •llY also mean that, de11pi te the trans fer of technolop:y, 
the customer cannot do vi thout th<? help or the contractor; that .' 11 a siirn or depen­
dence. 



:. ") L')r.clusirr. 

':'1.-c ty> es o :· arnroach r.ia._v b<' ado;ited fer asse ~sinp: run-in contracts: 

i!1e first approo.ch is based on the . ..rpothesis that vide-rr.n17in~ and intensive co­

oi;eration vi th the foreit,n enterprise that possesses the techno1Qf7y is necessary for the 

develof,ini:: countries. It is assU111ed that these technologi'!s, vhich are closely linked to 

the develoJ"'"ent. of the countries of ori17in, vi 11 necessarily be develof111ent factors in the 

developinr countries. On these assU111ptions, run-in contracts v~uld be assessed vithout 

questioninp either the system of relations that forms thei~ context or the development plan 

of the recipient country. 

Accordin17 to this hypothesis one Cllll only, at most, pronose some piecemeal improvements 

to run-in contracts. 

1. It vould in fact be profitable for the customer ente?1Jrise in the developinir 

country to participate as far as possible in the vork on the basic concept and establishment 

of the plant, in the various stages of design and construction vork. The run-in contract 

makes n.n effort in this d1rection vhich should be developed and intensified so that, in 

contra-distinction to present practice, the customer vould not be content to play the role 

of a mere provider of administrative authorisation . .!/ 

Some studies and vork should be undertaken by the custaner enterprise, under the direc­

tion of the contractor, if necessary. 

2. Local enterprises must not be placed on the same foctinp: as foreign enterprises 

but must receive preference vith regard to time-tables and prices.~/ 

3. The rav materials and products available in the market of the developinp, country 

must be p,iven preference. In any case, the customer must play an active part in seekinp, 

out his ovn rav materials or products. 

11. Some run-in contracts do not make clear what lav is applicable and vhat are the 

competent courts. The lav of the recipient country must apply if it is not vished to 

develop practices that would !;inder the implementation of the economic development plan. 

If national legislation is not applied, the legislation accordinp, to vhich the plan is 

implemented vill be without effect on the activity that is the subject of the run-in contract. 

5. The penalties provided for Sf!ainst the contractor are Blvays inadequate. It vould 

be valuable to lay dovn penalties that would ensure that all of the dam&fl:e caused would be 

repaired. In any case, it is not desirable to set ceilings so lov that the contractor may 

prefer to suffer the penaltir3 rather than carry out the investment stipulated. 

1/ Cf. various papers in 'l'ransfert de technol~ie et d~veloppement, CNRS Librairie Tech­
nique, Paris, 1977. 

~/ In this case, time-table and prices fixed in the contract must clearly be studied in 
that light, without, however, doing away vi.th the p:unrantees provided hy the contrl\ctor. 
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•· 7he ~rice far the transfer of kncv-hov and te~hnical a.ssist&.,ce is often difficult 

to l\ssess. In sol!le contracts the relevant price is evaluated separateJ.y t'ran Jt11.:-r prices. 

t-ut in ctt:er cont .. acts more compreht>nsi-.•e assessments are made. The price f'lr ~he ':.ransfer 

of knov-hov, vocational training ane technical assistance must ~e specified in detail and 

calculated separately, and the relevant amounts should correspond to the transfer actually 

effected. ~:nov-hov that has become public property rnust not be sold. It must be P<'Ssible 

for the custa!ler to make vide use of, and to resell, knov-hov that he has purchased. 

Tiie second type of approach d~s not systematically accept the necessity of lookinp; 

abroad in order to construct the economy of a developing country. In this case it is 

believed that, in order to break out of underdevelopment, the doctrine of individual and 

collective self-reliance must be adopted. It is thus necessary to rely first of all on 

one's ovn resources.!/ 

Under this hypothesis, the follovin,; remarks may be more regarding run-in cont1·acts: 

1. This type of contract should be used only vhen the country lacks ~he strength and 

factors that would enable it to dispense with the intervention of the foreign enterp1ise. 

2. The types of technology adopted under the contract must confonn to the technolop:ies 

selected by the development plan. 

3. The run-in contract can be valuable for development only if: 

(a) Th~ economic development plan is itself the expression of the needs 

of the great majority of the population; 

(b) The enterprise and the national economy are at a level and in a con­

dition that would make it possible to assimilate the technolQ11;ies and 

know-how transferred. 

4. With those assumptions, all the r("'lllarks made with regard to the first hypothesis 

then apply. 

However, study of the stipulations of run-in contracts must be ·;upplemented by an 

1U1alysis of the manner in which disputes betveen the contracting parties are settled, in 

order to have a comprehensive view of the relationships between the trll!'lsnational enter­

prises and the enterprises in the developin~ countries. 

See Benchikh, M., Souver&inet~. d~veloppement et perspectives du nouvel ordre inter­
national, in Droit international et d~veloppement, OPU, Algiers, 1978. 
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-:-c:!.cr.ia~ Ja.:i~aticr ... investrne:.t ccr.trf\cts in !~e develcrinF: cr:iur:trirs., :R..rf:ice.!arly the ??:~!;t 

i~~crt~nt c0r.trRcts .. ~~ve rrcvi~ed for artitration rrocedure Mid ~~ve thus se~ Rsi~e ~hP 

c~n~e~ence of the n~tioual courts in the develo~ir~ countrie~ for t~e settlerrer.t ~~ di~-

rutes 1trisi11F out cf the imp1 err.entation or interpre~ation of contracts. 

::ie development of the practice of h1tviTIP' recourse to !U"bitration is otviously net 

fortuitous. It is connected very closely with 11. histnric11.l peric-<! of relationshins tet,,.een 

t!'lP Lldustrialised and the developinp: countries. DurillP' the colonial Deriod. arbitr11.ticn 

vas not very videspread, for several reasons: either the investrr.ents of the colonilll Pover 

p;enerally fell vit!'lin the jurisdiction of the metropolitan courts or else tne colonial 

PO\/er in any case controlled local lav and jurisdiction. In certain c11.ses, finally, vhen 

~he local courts ll?ld local l~v had sane autonomy, the colcni11.l Paver used force, either ty 

replacinP, indi~enous politicians or by ot~er means. 

In all cases it is clear that, un~il the 1950s, foreil'?l investors had no cause for 

fear re~ardin~ the maintenance of the privileP.es enshrined in contracts or repArdin~ the 

stability ~f such contracts. i'he developin~ states had only formal sovereipnty. '!'hey 

therefore did not intervene in operations rep,ardinp foreipn investnents in their terri­

tories. Even after they gained their sovereignty, most st11.tes, vith a fev excentions, 

vere content to levy custans duties, some royalties or some taxes. 

But vhen internal struggles in the developinp, countries impelled the authorities of 

the st~te to demand ~reater povers of intervention, &rid the investment capacity and nee~s 

of foreiim, particularly American, enterprises vere conf .. nned, breakdovns or •rises 

resulted betveen the developing countries and their fonr.er colonizers. 

Consequen~J.y, the economic relations of the developinp countries became somevhat 

diversified, vhich vas reflected at the same time in an intensification of rel11.tions ~ith 

the Western economies dominated by the Alllerican transnational enterprises. 

That vas the eontext in vhich developed a number of arbitration fonr:ul11.e aimed 11.t 

solvinF, disputes re~ardinF. investments of transnational corporations in the develorin~ 

~cuntries. In this connection cne might mention the ~onvention on the RecOP,nition anrl 

Enforcement of Foreign Arbitral Avsu-rls adopted by the United Nations Conference on Inter­

national Coanercial Arbi t:•ation on 10 June 1958, the European Convention on Intern11.tional 

Commercial Arbitration siF,ned at Geneva on 21 April 1961, the repulations of the Court of 

Arbitration of the International Chamber of Co11111erce applicable since l June 1975, the 

World Bank Convention of 11\ March 1965 and the Arbitration Rules of the United rlations 

Cor.imission on International Trade Lav, adopted by the United Nations General Assembly on 

15 De ·mber 1976. 

1 
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:::-!".':i::o ::-.tervove!'"'r:.:cr.tal til~ter:i.:. or ~!..lltila:e~a: ~--.,..eer.e;1ts or~-:ar..ise ;!lrtitraticn pro-

::edu.res ir. i. esrec~ o~ ir~vestrr.e'."~S by e:-.ter~rises ~ror.: tb.e cievelo~,ed parties ir. the terri-

:cries of t.!:e develo;·inc parties. 7his is the case, for exM'.nle. "ith the franco-Alp-erian 

a.;-reement of 2'l July 19.Js.l 

7o sUr:t up, the adoption of an arbitration rrocedure has 'Jecon:e standard practice in 
':l / 

co:-- t.rdcts beu;cen r.:ul:inational enterprises and c.r,1,erprises in the develop inf'. coi.:ntries .::--

!'.o\/ever, despite the diversity of the texts and their leP;el nature, these var.iou> 

arbitration forr.:ulae have very r..any feat·1res in C0!'1111on. In the relations bet"een t!c.e trans­

national enterprise:; and '.h~ developim>: criuntries. the aim of 8.!"bitration is always to 

exclude the competence of natior.al cc,u,·ts, to consolid'l.te the privileees and benefits ob­

taine-! in the contract by the foreiP:n corpar.ies ar:d to place the economic activity crr;anised 

under the contract !!lore or 'ess outside the national econo!'ly. 

2.1 ~xcl~sion 0f the Competenc..!:_ of Local Courts 

The principles gover•.i.lf: the or,~anisation and nractice o!" arbitration bet\/een trans­

naL0r . .9.'c enterprises a:.a ;,he developinv countries are in fac•, veneral::.y uniform. In the 

u~timate analysis, the point at issue is to e:;tablish an a~ hoc arbitration court or to 

app::.y to a body that is independent of the parties and \/ill act 115 an nrbit~ator in such 

a "ay tr.at local coi.:rts are partially -::r totall~· excluded. Usually, tl-erefore, the follo­

"inp; pattern is found: the foreip;n enterprise a:id the developinP' countrJ (or •he local 

enterprise) e;:,.ch desi;i:nate an arb1 trator and these t"o arbitrators, by common airreel:'.e'lt, 

appoint a third arbitrator to act as president. Accordinii: to the arbitration forr-llllll 

chosen, a variety of authorities (International Chamber of Cor.imerce., St.ockhol!'! C1a:riber of 

Cornr.ierce, the President of the International Court of Justice, the Chairman of the Admini­

strative Council of the International Centre for the Settlement of Investment Disnutes of 

IERD, etc.; appoint the arbitrator for the party ir. default or t'.ce arbitrator to act as 

president. 

Thus, as w exnmple, the IIlRD Convention on the Settlement of Tnve:;tment Di:;putes 

bet\/een State:; and National:; of Other States provide:; in article 17 that: 

1/ 

?! 

Tne F'ranco-Alp;erian ap;reement rep;ardinp; hydrocarbons and indust.ri11.l development of 
2'.) July l')f.') is modelled. with some a] teration:;. on the 11.rbi t.r11t. inn >'<v:et.Pm nrnvi rlPrl 
:-or under the Evian Ap;reement:-; of March J')I':?. F'or a cJir.cu3sion of tl-.ese problems and, 
particularly, for examples nf arbi tr11.ti0n a\/nrrln, er. ncnchikh, M., r..es instrumPntr. 
.Juridiques di' 111. politiquc R'.o,;:rienne des hyr!rncarhures, fr.D.J, Parir., 1971; nee in 
particular, AffF1ire TRAPAL. pp. f.il-Tl, and the 11.rhitratinn 11.wnrr: pp. lJl:-11?. 

The adoption of 1>.rhitratir,n in cnntr'lct:; bP.t,,,c1on transnntional ent,.rpri11es 11nd devf'­
lopinp; countrie:; (0r entr.rpri'.'JP.!1 in them) rln":J n0t mP.11r. th11.t t.h!"· clP.vdnpinf'. c01rntrif'!1 
11rc in favour of arbit• 1tion ThP.y sut.nit to this rll'mMrl 0f the •,ransn1tti0n11.1 Pnt,.r­
rri:iPr: "'hid1 make arbit .. 11.t.i0. th" cr1ndit,i-in ;"_i.'.1_''_~~n_0n r,~ ir.v,.:;t.rr,.n~ .. 

-=r 
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:!-.e t~iLu:-.al s'.'."la.~_ ~ ccr.sist. o~ a scle arl:itrat:;r or s.n:.~ ur .. ever. r:.Uitber of arbitrators 

"·r-ncre the ;:erties do not agree upon the number of arbitrato:s and the r:ethod of their 

appointaent, the 7ribu~\l shall consist of t:U-ee arbitrators, one arbitrator a?pointed by 

each ?arty and t'.".e tr.ird, vho shall be the oresider.t of the 'I'ribum•l, appointed by aizreer:e'lt 

of the ~Rrties. ,. 

Article 3c contin~es: 

"Tr the ':"ribunal shall not have been constituted vithin 90 days after notice of rep;i­

stration of the request has teen dispatcnec by the Secretarf-General in accordance vith 

parap;ranh (1) of /,rticle 1r, or such 0ther period as the parties ~ay a.p:ree, the Chairman 

shall, at the request o: either narty and after consultinp both parties as far as nossible, 

apr-oint t'.".e P..rbitrator or arbitrators not yet appointed." 

~ith very ~li~ht differences, thi~ is the same syster.i as that of the International 

Chanter o !' CO!!'.ner'.:: , the U:ICI7P.AL il.rbi tr, ion "Rules and r.iany other convent ion:;):/ 

In this 1~eld, th~ various arbitration formulae differ in respect of the authority 

responsible for the apoointment of the arbitrators, the lists of arbitrators and the time 

limits for tre constitution of the 'lribunal. Hovever, the essential problem that is 

imnediately raised by having recourse t0 a tribunal lies rather in t:1e exclusion rf the 

COl'\petence cf courts in the develo?inp; countries in vhich the investment takes place. That 

is vithout doubt the reason vhy many developinP- countries ;;till have mispivinps vith repard 

to arbitration, despite the variety of formulae proposed to them. From this point of viev, 

vhich is incidentally that of all the forces vhich seek to construct an independent ecor.CMY 

in the develoning countrie6, the principal problem is the re-estaolishment of the cornoetence 

of national courts. In fact, excludinp the canpetence of the national courts seems to the 

developing c,)untries to be an infrinpement of their sovereip:nty. This vievpoint is far 

~rom a mere attitude of mind, and the arpurnents of the transnational enterprises and their 
2/ 

lavyers are in fact extremely veak.-

First of all, and rip:htly, the developinp; countries themselves consider the comnetE-~~e 

of their n~tional courts vith rep:ard to all activities orpanised Cfl the national territory 

to be ~ prerop~tive that stems from their sovereipnty. 

1 1 Alperiiui enterprises often have recourse to ~rbitratirn by ICC. ':'he venue or the 
Tri bun.'11 varies; it i~ usually in Europe, partL:ula;·ly in Svi tzerland, but sometimes 
in Alp;icrs. Cf. Issad, M., vs te,.hniques .Juridiques dans les accord~ de developpement 
cconomique, in Droit. international et developpement, OPU, Al~iers, 1?78, pp. 19"}-1911. 

? I er. on this su~ject, Renchikh, M., Les instnunents juridiques de la poli tique alP,erienne 
de:; hydrocarhures, op.cit. 
With rep:ard to the point of viev of Western doctrine, see the foll.'.lvinp: selection from 
the abundant literatu:·e on the sub.Ject: Amadio, M., Le contentieux international de 
l 'investissement prive et la convention de la Banque Mondiale du Ill Mars 196'.i, Univerrity 
of Toulouse, 1967. Carabiber, C., L''l.l'bitrap:e international de droit prive, U:DJ, 
Paris, 1')60. Foucho.11, P., L'e..rbitr~e c011\T.lercial inter.iationnl, Paris, Dalloz, 1965. 
Le.live, Un p:rano nrbi•:-ap:e petrolier ... , Journal rlu droit int~rna\..ional, 1977. 
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Such canpetence is in 'act closely linked also to the ripht of each state to free 

self-determination in fixing the lavs of its development, relevant ~tructures and sanctions. 

Several arguments are nevertheless advanced by the transnational enterpri~es to exclude 

the competence of the national courts in the developing countries. 

2.1.1 Appropriate Local Courts Do Not Exist or, Ir They Do, They Have Little :Experience 

These arguments, vhich are advanced mainly in relation to co:.:ntries that have just 

acceded to independence, do not seem pertinent. In fact, provisional national courts are 

established immediately after the accession to sovereignty, usually, one might add, vith 

the c_-operation of the former colonial Pove~ and in most cases vith the co-operativn of 

the vestern developed countries. Incidentally, states that are not yet completely inde­

pendent do not launch large-scale develoµnent operations and in dl!Y case it is generally 

not d1u-ing that period that t-:-ansnational enterprises, vi th the possible exception of 

those of the former colonial Pover, attempt to carry out investments there. 

Hovever ti.at may bE:., if the genuine reason for the exclusion of the competence of 

local courts is the fact that there are none, the contract should provide that the !!Tbi­

trat?on court should have only provisional competence, vhich is not the case. 

The same may apply in the case of local courts vithout great experience, al though in 

~~is respect it seems difficult, vithout disregardi~p the sovereignty of the state, to 

assess at vhat point the national courts vill have gained sufficient experience. 

Hm1, for exampl·~, could it be denied that the courts in the developed market economy 

countri~s have little experience of disputes reP,ardinP, planned investments? Moreov~r. the 

arbitrators, vho are generally vell-knovn professors of lav, have no particular experience 

of the struggle against under-development, vhich is the conteict of ''development contracts", 

as their aame implies. 

2.1.2 The Judges in the Developing Countries Are Not Sufficiently Independent of the State 

The transnaticnal c~rporations have often stated that the Judpes in the developinp 

countries ere too much under the influence of the state ah,aretus to be able to arrive at 

independent ,Judgements in disputes involvinp the enterprises or the state in their countries. 

Though there may be no such thing as independense per se, the criterion of independence is 

evidently that adopted in this context in the industrialised countries in vhich these 

corporations were originally established. 

On this point, it would be very interesting to place the matter on a theoretical 1evel 

and to adopt a historical approach that would shov that the jurisdictional apparatus of the 

countries that are nov developed was for a long time practically identical vith the state 

apparatus, that, even in the developed market econOll'(y countries, the state apparatu~ 
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er eve'- that the jurisdictional a,paratus in a..~y case c~erates vithin the ~rer.ievcrk o~ 

the dccinant i:l.ec:o~-y c:· the state. Fut experier.ce s!lovs that a discussion vith t!':e trans-

national enterpr:ses or their lavyers at this theoretical level is practic!llly imrxissible. 

it is ther~fore necessary to ex81"1ine the criteria rep:ardinP' the independence of 

judges in a more practical manner. It seems that it is the constitutions (or the consti­

tutional systerrs) of the :-.dustrialised countries, like those of the develonfoir countries 

themselves, that detennine the structures and fields of competence of state jurisdiction. 

Judges are generally appointed by the state and everyvhere they have to apply the lavs 

promulgated by the organs of the state. ':'he result is th ... t there is a very vide r:ap betvt?en 

the affirmed principle of the independence of jud!!'.es and the day-to-day realities of .Juris­

diction. Furthermore, vho can tell hov many judges have been transferred to other posts. 

punished or forced to resip;n in the industrialised countries, as in the developing countries. 

because they did not take heed of their dependence on FOvernrnent? 

The fact is that the t;ansnational enterprises have no confidence in . · courts o~ the 

developing countries, vhatever the independence of their .ludp;es, because, as ·d 11 be seen, 

a nations: court has the tendency to "introvert·•!_' the effects of the activity on vr.ich it 

is to pass judgement, vhereas R., international court, vhich necessarily sees the m~cter 

fr.:im t'"te outside, tends to "extrover-."~/ the effects of the activity on vhic11 it is to 

pass JU~gement, vhatever its bona fides, vhich is not beinp; called in question. 

In fact, if it vere only a question oi judp;es' independence from t;he stat7, it could 

be conceived that arbitration cou~·ts composed solely of nationals of the developinp: coun­

tries vho vere competent and independent of the state (professors, barristers an~ experts) 

could be ciet up to consider disputes regarding investments of the transnational corporations. 

Study of the composition of arbitral tribunals shovs on the contrary that lawyers 

fran developinp; countries very seldom serve on them and that ''the president or the tribuna] ·· 

is never a national of a de-1eloping country.l/ The exclusion of local courts and the 

~ppointment of arbitrators recruit~u frcrn the capitalist development system or the fact 

that the president of the +.ribunal invariably comes from 1t market econany country thus lead 

to the crystallisation or a trend which makes it impossible to take int~ effecti'le consider­

ation a socialist economic devel0pment system or even It system or self-reliant development. 

1/ 

2/ 

l.I 

"Introvert" is used here to mean to evaluate the contract and its conset'juence!l in th1> 
light of the needs of the country and its econanic and legal system. 

"Extrovert" is taken here in the sense that the .)ud_p;e takes into consideration r.eeds 
and Gtandards external to the developing country. 

Cf. Fouchard, P., Arbitrage et nroit international du deve~oppement, in nroit inter­
national ct developpement, OPU, A~p,ier!l, 1')7f.. 
P. fourchard seemR to ravo11r a considerable presence of Third World 111.wyern in arbi­
tration tribunals. 
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!::x-:-h'.l.i:-$' •.::e cc:r.:reter:ce cf na'.:icnal ccurts, v'.:ic!-. is t'.:e re~ult cf artitration, is 

t.:-.ere~cre no~ e.n ir:f'rir~Fc~er:.t of the exercise o~ atstr act soverei~nty. Very de"inite ecc-

r.cr.ic ccncerts and ir:terests are at stake. 

~ince tte carties are alloved to choose their arbitrators, it is clai~ed that a 

balance is struck betveen the conflictinp; interests. In reality, the systeo operates, as 

will be seen, to protect the privile~es and benefits that are enshrined in the cor;ract in 

favour of the party that has had the pover to adopt a dc:minant position or has found a vay 

cf adopting one. Analysis of investment contracts betveen developinP. countries ar their 

enterprises and transnational corporations shovs that the latter hold a dominant position. 

"':'hus, run-in contracts, as has been seen, do not decisively change this situation to the . ' 
advant~e of the developing countries. n±.f' 

2.2 Arbitrai:ion as an Instrument for Safeguardinp: the Privilee;es of T.·ansnational 

Corporati oos 

Arbitration is alvays presented as an institution designed to guarantee the equilibrium 

assumed to be established by the provisions of the cootract. Arbitration is based on the 

notion of the equality of the contractinp; parties, vho can ~se this procedure to protect 

their interests as defined by the cont1·act. Arbi tr at ion is considered to be at the service 

of both parties equally. Unfortunately, this assumpticri is not borne out in practice. 

It is vell knovn ~hat the investment contracts concluded by foreign companies in 

developing countries bring together a constructor or an operator vho is generally the only 

agent active on the spot, end a developing country (and'or its enterprise) vhich supervises 

externally the establishment of an industry or the vorking of a deposit. 

The result is that more often than not, vhen the goverrunent of the developing c0untry 

realist:~ that it is necessary to rectify, correct or halt the action of the r;;anufact11rPr or 

foreign operator, it has, in the interests of the economy, to take emergency measures by 

invoking its public povers. The transnational corporation, feeling itself the injured narty, 

then requests the establishment of an arbitral tribunal. In such cases, as can be illu­

stTated by numerous examples of arbitration, the arbitration body presented in the documents 

setting it up as being at the service of both parties is in practice at the service of the 

transnationn.l corporations.~/ 

The ob,Jection c!l.n of course be raised that the developinp, country sho..ild have resorted 

to arbitration before it became necessary to t!Ule emergency measures. This argument, hov­

ever, does not take account of the true r~lationship betveen the tvo parties. In the ir,reat 

1/ Cf. Salf!l!l and Sll.llson, Les contrats 'cl es en mii.in' et les contrats 'produ1 ts en main', 
vi th particular reference tc the unsuitability ;;if arbitration for "turnkey" contracts, 
p. 101 ~· 

?./ It is eY.tremely rare in Alp;eria, ae eleevhere, for the arbitra). tribunal to be set up 
at the initiati't~ of the enterprise or the developinp, country. 
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~~:orit:: of c0ntrac~s or this ~ype, vhether they are ccntracts for the exp:oitatioo of 

petroletm! minerals, turnkey contracts or run-in contracts, the developirvi; country is not 

an active ~ent on the spot. It cannot itself cope vith either the desi"n, or the onera­

tional st~e. It can there:ore intervene only in cases of disaster. The result is, as 

shovn by numerous examples, that arbitration is in reality used to block intervention by 

the developing country. The history of relations between trfl!lsnational corporations and 

develoril'lf: countries in the field of petrolel.ll!! is a P.ood illustration of the caiditions 

under which recourse to arbitration takes place. 

In Algeria, all arbitration proceedings relating to hydrocarbons have been initiated 
l' in order to suspend and ar.nul action by the state or its enterprise.-

But the action of the developing camtry has very little chance of being upheld by 

the arbitrators for the simple reascn that the contracts of transnational corporations are 

p;enerally "stabilised" during their period of validity. In other words, during this period 

the fiscal, economic and other le~islation is always that in force at the time the contract 

is signed. These contrac· ~ considerably reduce the developin" co1mtries' power to inter­

vene, vi th the result that the fiscaj, , finandal and tariff guarantees and privileges 

acquired ere very difficult to changL On these many points, the contracts depart fr,,m 

cCJ111Don law and impair the stat~'s power of interventio~ (cf. the investment codes of ali 

developing countries). 

If the state does intervene, the arbitrator can, by invoking the "lep;al security" 

clause provided in the contract. suspend the intervention before annulling it. Indeed, the 

texts governing arbitration sometimes provide that recourse to arbitration leads to the 

suspension of the measure which is the object of the ccmplaint. The analysis of a large 

number of cases submitted to IL'"bitration shows that from the case Sheikh of Abu Dhabi ~ 

Petroleum Develoµnent Corporation tc the case ARAMCO ~Saudi Arabia, or from the 

Saphir case (award of 15 March 1963) to the case TEXACO~ the Libyan Government, not 

forgetting the numerous cases submitted by petroleum canpanies ~ainst the Algerian Govern­

ment, arbitration operates in favour of the transnational cor)JOrations by safeguarding their 

icquired advantages and inhibiting the publi~ authorities' power of intervention. 

Both turnkey and run-in contr~"ts contain a series of provisions limiting the effects 

of f!sc'll, financial and custans law. They provi~e for various economic advantages of which 

the arbitrator becanes the ultimate guardian. But these deviations, offe':"ed by the invest­

ment codes of the deve:oping countries and confirmed lllld enunciated in the contracts 

'!:__/ Cf. Renchikh, M., Lea instruments juridiquea de la politique alg~rienne des hydro­
carbures, LGDJ, Paris. For example, in the 7.arzaitine case, the foreign canpany was 
working hydrocarbon deposits vi thout obaervinii: the princi plea of sound conservation. 
When the Algerian administration realised this, it had t0 take emergency steps to 
correct the situation. Recourse to arbitration by the ccmpLmy had the effect of 
blocking the authorities' action. Likewise, in the fiscal field, the tax rectifi­
cations intrt>duceo by the administration to combat fr~ud by petroleum canpanies during 
the period 1965-1971 were very oft.en blocked by recourse to arbitration. 
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;-i:-r.~!",_l :rir1::-i~.1~!; C'~ :'l·•. C?'" r:Jles derived frcr: interr.e:ional trA.de nrac~ice, etc., even 

~hen the co'"tract stinulates that the lav anplica~le is that of the develoriru:-: countr" l' 

7huo., in the A?g!C'J decision, the ar'!:i tral tribunal, after observiw that .. the lilv 

aprlicable to the concession is the lav of Arabia", stated that "r-atters comin"'. under 

r·riv'!.te lav are in rrinci ple subject to the lav of :audi Arabia, but vi th the ir-portl'lnt 

proviso that this lav ~ust vhere necessary be internreted in the lip,ht of, or co~pler-ented 

by, the peneral rrincinles of lav, the oractices folloved in the petroleum industry and 

pure ler:al science, particularly vhen certain private rights vhich the concesdonaire must 

enjoy if the cor .• ession is not to be robbed of its substance are not ;:uaranteed to him in 

an indisputable manner by the lav in force in Saudi Arabia". 

In many agreements betveen tran~national coroorations and developinF, countries, the 

reference to foreign lav, to general principles and to international trade practice is 

quite explicit. :rov these rules and, snecifically, cor.imercial and industrial usape derive 

frCJ!! a situation in vhich the daninant factor is the activity of transnational corporations. 

'!'he practices folloved in the petroleum industry are unquestionably those established by 

the transnational petroleum companies themselves. International trade usa,o:e is the result 

of practice~ desi~ned to permit the expansion of larpe capit~list enterprises and having 

nothing to do vith the development of the developinp countries. 

Thus, the frame of reference of arbitration is a system of socia: and other relation­

ships forged by tre history of capitalist development. It is therefore not surprisin~ that 

it tt!nds to perpe-tuate this sit·llation by usinp it as a ~ideline and a basis for its decision. 

Arbitration thus constitutes, in relations betveen the developing ca.intries r.nd trans­

national corporations, a framevork conducive to maintaining and intensifying the extro­

version and eccnanic dislocation of the developinF, country. 

2.3 Arbitration as an Instrument PrCl!loting the EconCJ11ic Dislocation and F~troversion of 

the Developing Countries 

It vould appear from the &bove disct•ssio., .hat, because &rbitr11.tion exdudes the 

competence of national jurisdictions, and bases itself l&rF,ely on ll system of foreipn 

rules, it can hardly prC111ote introversion of the econanic effects of the contract. 

,!_/ Cf. Iss&I, M., op.ci~. Isa&! vrites that, of the 17 contracts between foreiF,n canpanies 
and A~erian enterprises that he examined, 11 stated that Algerian lav vas the lav 
applicable. But, ve feel, it has also to be understood that, even vhen reference is 
made to Al,v,erian lav, reference is made at the same time eith~r to general princi~lee 
of lav or to commercial &.nd industrial practice. These references are sufficient in 
the eyes of the &rbitrators to an-ul or reduce th~ scope of local le~ielation. 

-=r 
I 
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':"!-.u~. i.t vi~l re ~i~ficult ~or artitra.tion tc ccr.si~c:'" t~e ac~ivi~:: cr.vcre.~ ~-' ~r.12 

:: :t'":.rRc~ ns ~. ele"":er.t ir. 11 naticr.a: e-:cr.cr:.:.· U:-l~er cc:-:structicr. . .:... 

,\ si'.:'.rl<> exa."'.;:le: ~-'.1my contracts t-etveer. transr.ational enterrrisec, :ir.d ~evel0rir:• 

cc·1ntri!'s s~eci ~,. th3.t the ~creiF:n cor.:riany ·· sha.11 11i ve nre~erence, vherever r'Js5it :e, t c 

:ocal rav l".a.terials and t!-.e ser.rices o" loc<il enterrrises ... '!"he a:-rlicntior. nf this clam;<> 

is ot-vict:sly il".;:ortant ir: order to s:ire'id the ~'lntr'l.ct 's ir.ve~tr.ent ber.efits thro:.ir'-.rc•it th<> 

country's ecor:orn,:r. In thi~ conr.ecti0n, the c'lntr1tct arbitr1ttor, i:l t:ase of ccr:rlict, sh~·1 1 d. 

if ~c r.ns ~ ccnce~~ for ~he ef~~ct of t~e invest~ent or. eco~CT":ic devclcr-:~;.~, rini~ise the 

si~nifican~· of questions rel~ting to delivery deadlines and the rrices of local pro<l.ucts 

anj services. But from the point of viev of capitalist col'l!"'.erci1tl rractices. on vhich 

ar::itrators base their :ictivities. delldlines ar.d prices 'l!"e ess,:ntial factors, outveil"hinv 

t.he loni:r-terrr. advantar:e \lhich C:cr.estic industry \lould have de":"ived fro!!! the use of its ovn 

rroducts ann services. Fro!"' this roint of viev, the impossibility for the artitrator tc 

h'l.ve an overR.11 viev of the ~ountry' s cconcnic develorr.e:'lt r.rol"'ote5 A. foreiP'n investr-er.t 

prllcticc that tends to isolate such in•;estrr:ent fror.i the rest of nation11l ecor.~ic P.nn socio.l 

~ife: this is a characteristic of a state of dislocation in a country's econol"'y. ~hus, the 

arbitrator \till not consider the develoninp country's intervention repardinl" taxes or financr.. 

surplies or the rate of proC.·1l'ti0r. in ter.ns of the need ~or self-reliant and increasinv.ly 

ir.depcndent economic cieveloor.ient. The 11.?'bi trator 's reference !!!odel is based on f!.11other 

type of de~eloj:111ent, conceived else"here tnan in the country in whose cannaiur: Puainst 

under-development the ccntract must play a p~rt. From this point of viev, even vhen the 

contract includes a few clauses concerninp the application of national la", arbitration 

is an instrument guaranteeing extroversion of the investMent by the transno.tion~l enterprise. 

Even vhen the arbitrator recognises that ll clause in the contract establishes the 

applicability of national la", reference to the ~eneral princ;ples of la\l and practices 

and usages of canmerce or industry makes it possible to nrevent the true application or the 

laws of the developing country. Thus, even \then the contract contains no guarantees or 

privileges, the arbitrator "ill deduce them from Western principles and U!"".".'. 0 S, This is 

the method used by the arbitrators in thr case Societe europeenne d'etude~ et d'entre­

prises ~ the Yugoslav Goverr.ment in deciding that currency devaluation shou l< not 

affect the company: "Ccnsiderinp; that it \l&S obviously the intention of the parties at 

the time of concluding the contract, to stipulate equivalent economic compensation, and 

further considering that, as the contract is an international one concluded without soecu­

l11tive intention, it can be E.ssurned, as has been ,Judp:ed, that the parties \lished to 1t: ,O\l 

for a devaluation guarantee, barrinp an explicit !lP'.reement to the contrarf, and that, in 

l!.ddition, it would be in violation of good faith for the Government or a ~tate hl!.vinp 

ordered and received services to refuse to pay the true value and to \lish to profit from 

the considerable devalue.ti on of the currency or payment." 

!/ It is essential that this factor should be taken into 11Ccount, as the developinp 
countries are c oostantly inshtinp: in various forums. For exMlple, the developing 
countries have streBBed the need to pl .. ce the study of every econanic issue in the 
context of an overl!.11 view of the development process. See the records of the Sixth 
and Seventh Special Sessions or the United Nations Generl!.l Assembly, 1974 and 1975. 
See also the Declaration and Plan or Action adopted at the Second General Con~erence 
of UNI DO (Lima), and the records or the fourth and firth se11sions or trnCTAD. In 
particul11r, 11ee the Arusha Prop:r!lll!me prer.uerl hy thr. r':roup of 77. 
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... r.t:.t~er -:1~es, ~~e variot.s clauses re:a~i:ir ~~ tr.e ;:-rivi:Pt"'es cltained t-y the ~oreivn 

:-~:-!I:.:.· f\.!"C" ~:..t-=~ t!:at. t:!:e artitra~cr c~:. ccr.clude ~~:'it ~~.e exister-.ce r~ thPse c~auses is 

~~a r~cen~ 'll"~:~rat.icr. bet~een t.te cil contPL"':.ies n.r:d th~ Libyp_ri ~overr.r.~~t, the sole 

1rt'i~r'!.~~r ·.·e~~ so fi.r ~=3 tc ccr:sider t~.at ::":ese cltaJ1~e::; rendered na.tionFtli~e.tion irre~Pla.r 
11 

·1n~er ~~e centre.ct.~ 

~his a•ard can be seen as a desrerate effort on t~e pnrt of the transnational er.ter-

prises to counter leg -lative and regulatory action by the developinp countries, and the 

latest ccntribution of the arbitration institutior. tovards ste~ir.~ the tide of nationali­

S'ition. 

For the sole itrbi trator "national law 'in this instar.ce, the principles of Libyan law) 

can be raised to the level of international ~aw. In other words, national lav is incor­

rcratcd into international law, as a body of substantive Jaw, i.e. by reason of its norma­

tive content, and it then becomes a set of rules arplicable by the international tribunal. 

Its applic11.bility is based not on the autcr.at.ic sovereip:nty of the cor,tr11.ctinl" State, but 

on the col".man will of th'! rarties. ':"he national law of the contractinP' !"'tate is thus 

looked upon as lex ccnt:i-actus by incorporation." In fact the r:rofessor who!" the scle 

arbitrate:- cit.es exr.resses this position better when he vrites that "the pr:?sence in the 

contract of a stipulation referrinp, to the nationa} law of the host country does not there­

fore necessarily mean that internationalis11tion arises out or the other charRcteristics or 
the contract (and such is the case with most eco~anic developm~nt B.,llreements) the contract 

will still be i.:"..:rnationalisEd, vith national law arplicable as reference law on the basis 

of the choice of the parties, as authorised by the international law apnlicable to con­

tractual matters." 

Thus, accordi!!R to this avard, vhich expands on what was contained in perm in other 

awards, the investments or transnational companies a:-e not seen primarily in the national 

context of the host country des!Jite the applic11bility of local law, but are eleve.ted to 

the international level in such R way that they do not come under the sovereip -~Y of th" 

host country. The consequence for the arbitrators is obvious: "a developinp country may 

not resort to nat' 'it ion in order to annul the contract thus internationalised." 

The arbitrator doubtless does not contest the ripht or each state to nationalise, but 

he c0nsiders that the contract which has been internationalised does not permit this rip;ht 

to be exercised.~/ 

?_/ 

Arbitration award or 19 January in the case 'I'FXACO/CALACIATIC versus the Government of 
Libya. See the text in the Journal du droit international, 19n,-p-;- 150 et seq. 

The arbitrator considers that "th" nationalhinp, '.Jt11te may not ip;nore the commitmentR 
or the cont:actinp; State". 
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~-:-.(• ~~ i ~ra~cr co'..lld r.~r.·e n0t~ tr.at the state di:! not vaive its r i~~t to nat icna.l i se 

dc:.:-i':.~· ~=.~ sta:-i~isaticr. of' ~~:e c::ntract, that a vaivcr o~ t=-:.is riP'ht canno~ te a~str.'!.ed 

ar,J tc:at t~.e :-ef<'rencr to Libyan la" strenF"ther.s the ri.-ht of ti1e state tc resort to 

r.~tionnlisatic~. 

If cne c0nsi<lcrs t!-.at the existence of sta"!:-ilised and "internatic-nalised" contracts 

r~:cs it illicit to resort to nationalisation, arbitration is virtually tantamount to 

rro~ibiticn of most nationalisatior.s rolatinp to forei~n interests in developing countries, 

since these interests a.re alva.ys reflected in such contracts. 

From the practice of nationalisation and its accertance by all countries, inclurlin~ 

the industrialised capitalist countries, the arbitrator could have concluded that a co111non 

lav rule had arisen accordirui: to vhich even when nationalisation takes place to terminate 

a stabilised contract, this nationalisation is licit. It was precisely this that the oil 

or industrial ccr.ipanies admitted some years after the accession to sovereignty of the 

fon:ier colonies)/ l!ovever, the e.rbi trator considers that this practice, vhich is favrur­

able to nationalisation, is a simple fact "inspired by considerations of expediency", vhich 

should not influence lav. 

The arbitrator could also have used the resolutions of the United lle.tions General 

Assembly relatin~ to sovereignty over natural resources to demonstrate that, althoup;h 

these resolutions de ~ot alvays constitute le~al obligations, they indicate the currer.t 

trend in law and clarify the mear.i.:g of existinp; law. The arbitrator, on the contrary, 

points out that, vhen sane industrialised capitalist cruntries are not in ap;reement with 

a resolution, it remains without legal force. 

Lastly, the arbitrator could have considered that, since nationalisaticri is accepted 

by international lav, it cannot violate the contractual lep,al order even if the latter is 

partially internationalised. 

As it is designed and operates, arbitration betveen developi.ip: countries and trans­

nation~l companies definitely &ppears to be an instrument in the service of the latter. 

It is closely linked with the pro~ection of the advantap;es &.d privilep;es acquired under 

investment contracts by the foreign companies in developinp; countries. Thus. i~ operates 

as a leP,al instrument pranotinp; the econunic dislocation and extroversion of the deve­

lopinp: country and so is a factor in the lep,e.J prolongation of econanie dependence. 

Only the excl~~ive application of national laws and competence of the ordinary legal 

'.lrp;an~ or the host country constitutes a t.rue solution in keepinp, vi th the principle of 

the sovereign equality of states, as developed in, and since the adoption of, the Charter 

of the United Nations. 

1/ The United ritatea or French companies nationalised in Algeria did not contest the 
nationalisation measures before an e.rbitral tribune.I. The right to nationalise is 
recop;nised by all stateb as a principle of international lav. Only indemnification 
is aubject to d1scussion. See the three studies d~voted to these matters by feu~r, 
K1U11itat0u, M. and Wodier, F. in Droit international et d~veloppement, op.cit. 

,.. ...... 
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:".~:"r ~'J·:r.~r:"~ 1"'.i··"it '1::-si~~ ~1:,.se tril·ur.l\l~ ir. :; con~ultative capacity. At thl! outset, 

these national arbitrators could be ct-.osen on Pn l\d hoc- 'rasis l::y en.ch of the nRrties, b~1t 

it "'c•.Ild l·e rre!'cral l~ tc 0r«n.nise nntional ar~itral tribml\ls sneciRlisinr in develof"'ent. 

-.rittf•r;;. ':'!:ese snecialists could he recruited by a nor.ination nuthority convened by the 

!'articJ. 

In t~.is connection, t:::r:xi, as repl\rds industrialisation, ar: 

cf the 1.Jnited ::at ion!' systen, each in its ovn fielcl, coulcl nln..v an .-iportant and useful 

role. For ex!ll".ple, the Fxecut i ve Director of ~:r00 could, "'here ap,.,ropril\te, be the 

ncr.inatin; authority, IUld Ul!IDO could, in its field, nerfonn the role played by the Inter­

national Ch8111ber of Cor..merce vith reFard to arbitration. 
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S u M M A F Y 

In snite or the economic, social and oolitic!!.l nrobleLlS encountered vith the activi­

ties or foreign comnanies in develoPin~ co•:ntries, it is generally ~eed that Private 

Foreiim Direct Investment ( ?FDI) is fr.dispensable for :·apid e.nd equitable expe.nsion o~ 

industrial production ir. the developing vorld. At Present, hovever, the ,:rroup of the 

lov-ircome ~~U!ltries vith Per capita incomes belov US $ 250 ar.d e.n ap:gregate POPulation 

0r mGre t~an 1.2 billion has little chance to obtain significe.nt amounts or PFDI. The 

la.r~e multinational corp~rations, vhich dominate international investment business, are 

neither appropriate ror lov-income developing countries, becau~~ of their sophisticated 

technolo!lY e.nd large-scale Production, nor inclined to invest in th~se countries, because 

the markets are too small. There is, therefore, e.n urgent need to mobilise small e.nd 

~.edium-sized PFDI from the industrial countries e.nd the semi-industrialised developing 

countries and to direct it to the lov-income develoPing countries. 

Although substantial latent interest exists in such investments 8!11ong sms.11 producers 

in the mar~ advanced countries, only fev investments are actus.lly ma~e beaause the political 

and economic risks are considered too high. The host countries, on the other hand, still 

prefer large investors, because they think sms.1~ investors c,"fer less chance of achieving 

success. 

The policy pro~lem, therefor~. is to re~uce the risk on both sides, in order to make 

such investments mutually attractive and to as~ure a development-promoting perfo~ance. 

It can be sclved through trip~ite co-operation among the home governments, the host 

governments and a politics.lly neutrs.1 international agency. Major elements of a corres­

ponding ~olicy package, as proposed here, are: 

comprehensive investment guarantees, including a guaranteed minimum rate 

of return, by home governments ror approved pro.Jects of sms.1 1. producers; 

a thoruugh project evalt~ation, involving both gove:::-nme'lts and the inter­

nations.l agency; 

performance guarantees by hane governments ror its investors; 

a ~pecial fund to back the investment guare.ntees for PFDI from semi­

industri&lised developing countries. 

It is expected that th .. propos!l.l 's implementation vill not only significantly increase 

incomes and ez.~loyment in the host countries, but &lso support sm&ll co~pani~s, ~hereby 

preserving job~ in home countries. In the long run, debt relief ar.d uncontrollable forms 

of aid can become obsolete. The proposal, therefore, is in the interest of &11 parties 

conc~rned and, a.s such, should be politically acceptable. 
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CF.AP7ER 1: I!l"'I'RODUCTION 

An i~portent element of the Nev International Economic Order (NIEO) is thP rapid 

expansion of industrialisation in the developing countries. The UNIDO conference held 

in Lima in March 1975 set the target for the sh"J"e of Third World countries in world 

industrial produ=tion at 25% for the year 2000. There is general agreement that the 

attainment of this target requires cluse co-operati0n between developing end industrialised 

countries. In particular, it has been r~alised ~hat Private Foreign Direct Investment 

(PFDI) has to play an important role in this co-operation, because it is one of the major 

mechanisms by vhich real capital, technologies and managerial knov-hov are transferred 

from the industrialise~ countries to the developing countries. PFDI benefits are accom­

panied by certain costs which not only imply an Pxploitation of the host country's human 

anJ physical resources but may also seriously impede the attainment of major develoi:ment 

goals. The conclusion to be drawn from past experience is that policies are needed 

which, on the one hand, contain and enlarge the stream of benefits resulting from PFDI 

and on the other, minimise their social costs. 
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In the past, most ?FDI vent to .. small group of semi-industrialised dev<?lopir.g 

countries. This PF::JI originated mai· ,ly !roi:: multinational corporations. Their tremen-

dous po•er created econcx:ic and pol.tical pr0blems. To cope vith these problems, most 

of the ma.lor host countries developed control mechanis:r.s and an impressive administrative 

capability to channel and control PFDI accordin~ to the country's development ~oals. 

The forei~ corporations, on the other hand, have demonstrated substantial flexibility in 

adjusting to the demands of host countries. The important lesson that m~y be dravn from 

this experience :s that developing countries can, indeed, derive substantial benefits from 

PFDI vithout incurrin~ the high social costs observed in the past. 

The industrialisation objective laid do'll!'l in the Lima declaration can be re~·:hed 

only be expanding industrial production to all developing countries. Hovever, the present 

trend of manuracturing PFDI strongly favours the semi-industrialised countries and almost 

entirely neglects the lov-incc.me countries. Without appropriate polici~s, it can be 

expected that industrialisation vill accelerate in the former vhereas the latter vi~l 

lag behind. A polarisation mey develop among developinr, countri~s similar to that nov 

existing hetveen developed and developing countries. To prevent such divi5ion, it is 

of utmost importance to identify tne factors vhich have led to the heavy concentration 

of PFD: in the more advanced developing c0untries and to design policies vhich vould give 

the hitherto neglected countries an equitable chance to obtain PFDI. 

2.1 The Problett of Concentration 

The factors causing the concentrat~on are to be sought in the economic nature of pre­

vai.~ing manufacturing PFDI an" the economic chJ.racterist5 cs of the host countries. 

Traditionally, these PFDI are un~~rtaxen by large, mostly multinational corporations. 

Their technology and marketing are geared tovar~ relatively large markets, vhich, outside 

the industrialised vorld, are found only in the more advanced oeveloping countries. It 

follovs, that the traditional manur"acturinp PFDI might neither find lov-income countries 

attractive, uecause of market size, nor be appropriate for these countries. 

The more recent species of export-processing PFDI is quantitatively much Jess 

important. Most of these investments come also from multi~ational corporations vhich 

reduce their proc'.uction costs by farming out labo~r-intensive production to lov-vage 

countries. Here again, a ~0ncentration is visible in more advanc~d developing c.·llltries 

vith disciplined and skilled labour force. 
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~'.uch ::ore suitable for the econoreic conditions of lov-incorne develo'1ir..i: countries 

are investrnents from snaller and mediUITl-sized companies. :he reasons c:i.n be rou.i:h:y 

sketched as follovs: 

s~aller companies are used to produce efficiently at competitive cos"~ 

for relatively small markets, such as those existing in lov-income 

countries. 

Their technologies are less capital-intensive, therefore emoloyin~ 

more labour; and their production and marketing process is ad.~ini­

stratively less sophisticated, therefore requiring lover organisational 

and managerial skills. 

The lover capital and skill intensities facilitate the trainin.i: of local 

personnel, the control of the operation by host country government insti­

tutions, integration into the domestic economy and, later on, a transfer 

of ovnership and management to citizens of the host country. 

These PFDI characteristics of smaller companies give them a clear advantage from the 

point of viev of the host country over large-corporations PFDI. 

Fortunately, interest in PFDI in developing countries has increasea recently arconv the 

smaller companies of the industrialised countries, probably because ~f ad,Justment Broble~s 

the companies face in their home countries. Hovever, it is quite obv1ous that, vith~ut 

internationally co-ordinated policies, these companies vill follov large corporations 

into the semi-industrialised countries. 

In addition to such North-South movement, there are signs of a pledping, but rapidly 

graving, So•1th-Scuth in·:estment of small or medium scale. H~re ap:ain, hovever, the 

tendency seems to be that the more advanced developing countries are ~trongly preferred as 

investment locations. 
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':':,e heavy conc.entration of prevailing ?FDI and the potential small and mediuc-sized 

investments raise a policy problem: hov can 10v-income countries improve their chances 

of attracting these investments? Of course, PFDI cannot be lured to the ~av-income 

countries at '111Y cost. :t is important that policies both attract PFDI and assure a 

sat is factory perfo:r.nance. It vould be a sad co=entarf if the lov-income !:Ountries vou.ld 

have to repeat the painful lessons of che more advanced developing countries, instead of 

benefiting from their experience and designing policies vhich assure performance in accor­

dance vith the host country's deve~opment goals. This target can, hovever, only be met 

if policies are developed and executed in close co-operation betveen home countries and 

host countries. The folloving sections outline vhat such a co-operatior. mi11;ht be. 

The guiding principle of the proposal is that it must b· politically feasible and 

stable, a goal that ·Jnl .. can be achieved if the policy package is appealing to all parties 

concerned. Refore outlinii.g the major elements of the proposal, it may, therefore, be 

useful to explore possible positive interests of th~ parties invo~ ~d. 

3.1 Interest of the Investors 

For an investor, the attractiveness of PFDI in !av-income developing countries dep~nds 

on the expected rate of return and the risk involved. The traditional approach used to 

attract PFDI to developing coun•ries has been the assurance of high rates of return 

thruugh excessive incentives in order to rvercompensate the investor's risk. This 

system has vorked reasonably vell for large-scale PFDI, hovever inefficient and irrational 

it may be. 

Any incentive system of a host country that provides high profits for PFDI can be 

understood as a subsidy of foreign investors at the expense of the host country. A 

subsidy by the poorest of the developing ccunt~ies does not appear justified on any 

e..:onomic or ethical ground. It is simply i.•rational that home country companies receive 

a subsidy from host countries vhich is paid indirectly by the home country government's 

aid and debt relief. It appears to be much ~ore rational and efficient for the home 

country government to carry the subsidy right from the beginning; the ho~t country is 

not later on humilated because it becomes dependent on the good-vill and charity of 

the home country. 
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Apart from this ~enera.l o~jection. it appears quite li~ely that the old system ~il: 

not vork for small-scale FFDI, because small-scale ?~DI has a different risk structure. 

:fan !r!vesc~ent cf a large cor~oraticn in a developin~ countr; fails, the losse~ incurred 

usually can be balanced a,ci:ai.:st profits fro!!: other pro._iects, because the project accounts 

f-::r cr.ly a S!:!all Fer-centa;;e of the entire investment bud1<et. :n S!!:all cOmFanies, an 

invest!:!er.t in a developinll'. country frequently absorb5 such a substantial proportion of 

the available investment budget that a failure endangers the survival of the company. An 

expected hi~h rate of return, therefore, can hardly compensate rivk considerations. It 

fcllovs that policies vhich intend to make such FFDI attractive primarily have to reduce 

the risk ele!:!ent. 

3.2 Interest of the Host Country 

The host country's interest is to obtain at lcv social costs PFDI vhich vould help 

reach the country's development goals. The host country also faces the risks that the 

foreign investment is either more costly or less beneficial than expected or that it 

fails altogether. It appears that the latter is more feared by many developing countries 

than the former because of possible consequential dama;;es for co!:!plementary investment 

projects. It has been ari:;ued that the failure of a.' investment ~Tcject in a devel~pir.~ 

country is much more damap;in~ to the entire econot!'.y and the executicn of the development 

plan than in an industrialised country vhere one investment is only a neglip:ible ~lement 

of a lar;se mul 1.i tude of in,restment rro.Jects. 

HClst cou."?tries suspect that PFDI from small anr! medium-. ized commuiies of the in·· 

dustrialised countries is lfJS certain to succee~ than PFDI from large corporations. It 

probably has to be conceded that this apprehension is not entirely un,just' fied, because 

small companies are less experit:.1ced in the international investment busi 1ess and have 

not the financial backing of large c~. 10rations vl1ich can sus':.ain a lonp:"r lrss period 

in a particular pro,lect. Hence, small-scale PFDJ. vill only be::ome as attractive to the 

lov-income countries as their large-scale counterparts, if the i·isk. of failure is rE>duced. 

A policy pack.age can actually make thes~ investments more attractive, b~cause, as outlined 

above, they are more appropriate for this type of countries. Up to nov, the lack of 

experience vi th these invt.stments has hindered the understanding of their potential bem:fi ts. 

3.3 Intere3t of the Home Country 

The interest of the home country is somevhat different. On the one hand, there is 

substantial conce:n in heme countries about the increaJing concentraticn of monopoly 

paver in the hands of a fev lArgc corporations. Most industrialised countries, th~refore, 

have desip:ned policies to assist the smaller ~r,u., ..uues in their 3truggle for survival 

ap;ainst the large ·~orpora.tions. All these "2hemes have a number of subsidy elementa. 
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?olicies for FFrr of sm&ller tJl!!panies in lov-income countries designed to stren~then 

the chances of the cccpanies' survival vill clearly be in the interest of the home country. 

!t may eventually even make ~nds obsolete vhich are prese~t~y used for subsidisin~ these 

COl!!panies. 

Another concern in home countries is the recent practice of ~anting debt relief and 

certain forms of programme aid. There seems tote no control ov~r efficient utiJisation 

of these transfers. Whether or not these concerns are justified is not to be discussed 

here. If a policy package for small-scale PFDI could help to reduce the reed fer debt 

relief and unco~trollable forms of aid, this vill certainly be in the interest of home 

country governments. 
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Cr_;?':'IR l: ~1'.'i EL*.:t':S CF 7EE ?0::,1cy ?ACKAG~ 

::;roviM out cf •he interests o~ t.he above parties is tfi.~ folJ..ovin~ rrvposal for t:i.e 

;,rot!lotion o~ small-scale PFD: ir. lo"-income develo;:iin.o; countries: 

Reduce the risk of the small investor by p:re.nting hi:n a compreher.sive 

p:uars.ntee of his investment and a minimun: rate 0f return. 

Reduce the risk of the host country by carefully selecting and scn.c_-,>1p­

pro.Jects as vell as investors through a politically neutral international 

agency. 

Assure an adequate performance of the investments throup:h participation of 

home country povernments in the screeninv, process and the monitorinv, of 

pro.Jee• s, as vell as through performance 11:uarantees provided by the home 

country p:overnmer.ts. 

It must be empha.oised t.hat this proposal makes sense only as a packa.&;e and that 

objections vhich obviously could oe raised B.f!:ainst individual elements do not necessarily 

hold ap;ainst the package as a vhole. 

4.1 Risk Reduction for the Investor 

With -ep:ard to the risk of the investor, it may be ar11;Ued that all horr.e country 

p-overnments already provide investment insurance schemes vhich sufficiently covrr invest­

m ·nt risk. However, up to new all these schemes cover only political risk and not econorr.ic 

risk. h political ris~ coverage is sufficient for larv,e coroorations but not for small 

companies. The latter need, for the reasons already mentioned, an economic risk covera..ce. 

Otherwise they vill invest only in countries vhere lonp: and extensive investment activity 

of the large corporations makes the economic risks look small. 

Another objection could be that economic risk coverage by the home coun~ry v,overrunent 

transfers all the risk to the p:overnment and thus induc~s investors to venture intc all 

kinds of risky projects, vi thout sufficient economic .Justi fie A.ti on. This certainly is a 

valid objection which, however, can be eliminated by v,ivinp, the home country v,overnment 

a decisive role in selectinp and monitorinv, the pro.Jects executed by its investors. 

Administratively, this task may be delev,ated to a special national ap:ency vhich co-operat.es 

vith an international av,ency as specified belov. In addition, it may be noted that the 

propos~l barely differs from the established practice of p:ivinp: p:rants and providinp, 

debt relief. If the grants or the loans are understood as provision of fine.nee for 

(unspecified) investments which nei~her carry profit for, nor are repaid to, the oripinal 

supplier of fine.nee, this is equivalent to a complete risk carrying by the re5pective 

government. 



/.. ;-uarar:!.ee c~ a ~ini:nuz:: rate o~ return 10vers the small investor's risk o~ tyin~ a 

=a:or ;2~tioG o~ his invest=e~t buj~et to potentially unprofitable pro.~ects. It. the~e~ore. 

!!:a:; e~fecti vely er.co·..:..r~e tr.e ir:vestor to Wlderta.ke a ;iro.~ect in a. less C.evelor.ed cc ~r.tr: ... 

instead a:· investini:: in ~ore adva...':!ced cievelopinv countries •herP e. satisfactory rate of 

return appears 1r.ore likely. Eo•ever. the concept of a guarllilteed minimum rate of return 

co·.ild also encour.ter tvo ma.jor proble1r.s vhich !:lust be carefully considered before it is 

implemented: ( i ) a government-~aranteed income far caoi tal ovners rr.ay raise ob,, ect ior.s 

fro1r. labour representatives of the home countr'; (ii) the investors could gain an unfair 

advar.ta.o:e vis-a-vis local competitors in the ho~t country. 

Objections from labour representatives are likely to arise mainly if the rate of 

return appears to be excessive, because this may have adverse distributional consequ~nc~s. 

Eovever, it is not to be expected that such excessive rates vill be a.o;reed on by the home 

country's ~in:inistration. Where objections are raised, they hav~ to be settled in 

ne~otiations. The proble!:! of unfair competition is basically more serious, but probably 

not very relevant in practice. First, the host country government a~ vell as the inter­

national agency vill hardly propose projects for foreign investors if local produ;ers 

exist, ar~ second, wi ·.h the type of local production existing in lov income countries 

(rr.ainly hand~craft type of activities), competition betveen local producers and foreign 

investors vill be rare. The official institutions involveJ in project selection must 

assure that foreign investors do not compete vith but strictly complement local producers. 

4.2 Risk Reduction for the Eost Countrv 

If the selection and monitorinp: of project!i are comb .. ned vith a select1on of appro­

priate and reliable companies, the reluctance of host country governments vis-a-vis PFDI 

from smaller companies is also mitigated. The selection process, hovever, must actively 

involve a~ int~rnational agency vhich is considered neutral by the host country. Host 

P,overrunents certainly vill fear that national agencies of the home countries are politically 

hiased. The ir .. ;l vement 01' <m international agency, therefore, becomes imperative. The 

policy package, then, has to be embodied inst~tutionally in the host country government, 

in the home country governm<'nt <md in an intE>rnational agency which the hc!'t countries 

consider neutral. In this frMlevork the provision of guarantees by home countries for 

the performance of their investors vould not only significantly help to reduce the ho"t 

country's risk, but vould also become politically acceptable. 

11. 3 Performance Guarantees 

The proposed selection and monitorinp; process should not only avoid investment 

failures, hut also assure that the performance of the investinp: companies is sa.tis factory. 

This implies, first, that the investment contributes to the achievement of the host 

country's development goals (p:oal performance), second, that the expected contribution 

i-, clearl~· expressed in the contract betveen the host country and the foreip;n investor 

lllld, third, that the investor honours contract terms (contract performance). 



~er a sa~is:actory ~cal rerfot"'!'"!a..,ce is that PF0I takes place 

ir: a.p~ro~riate ;-rc.~ects with the a~propriate 4:.echnolo~y. rs.st disappcint~er.ts Yith !='FDI 

•oal ::;erforwar.ce :nainly sten: fr= the lack of adequate policies and control :nechanis!!ls 

~y ~hich ap;ropriate ?FDI is selected and channelled accordin~ to the host countcy's 

development priorities. By establishing a thorough selection process an~ a careful 

nonitorinP: for PFDI, the present proposal can be expected t~ avoid this problem. 

For the same reason. contract non-performance vill rarely occur. The major cause of 

mo~t contract non-performances, an unresolved conflict betveen the interests of the in­

vestor and those of the host country, is practically non-existent ir the proposed scheme. 

~ith a guaranteed minimum rate of return, the investor has no strong motivation to deviate 

from agreed contract terms, even if unexpected changes of economic data or host country 

policies threaten to invalidate his rentability calcul~tion. 

If the ham~ country government is involved initially in the processes of project 

selection and evaluation and if the J.ikellnood of non-performance of its investors is 

low, it is in a posi tio,1 to g;uarantee the performance. The proposal, therefore, helps 

pe. formance guarantees by home countries make sense. Thi~ clearly is a very important 

aspect of the proposal. 

4.4 Po3sible Objections by Home Countries 

It could be argued that the proposal cannot be in the interest of the home country, 

because PFDI of the smaller companies will have significant negative employment effects 

in the home CJuntry, particularly in branches and regions where structural problems 

already abound. This proposition appears incorrect for the follovin ·easons; 

First, the subsidies would keep companies in existence which othervise m~y have dis­

appeared. Second, PFDI is certain to gen~i-ate exports, particularly capital goods, from 

the home country which cannot be produced in the host country. Third, exports from 

affiliates established in lov-incowe countries to the home country are unlikely to gain 

any significant importance, as the so-called "run-away industries" are typically goinii: 

to intermeidate-income countries. In fact, the United States Overseas Private Investm~nt 

Corporation (OPIC) has est:mated that the projects it insured between 1974 and 1977 have 

not only helped to maintain jobs in the unit!d States, but created an additional 37,500 

.lobs in the United States. This, of course, is mainly explained by Ghe tact that OPIC 

vas urged by the US Congress in 1974 to conc~ntrate its activities in countr·es belov 

the t 450 income level, and that the respective projects mainly serv~ the domestic needs 

of these countries. 
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' The proposed apFrEoach seems, therefore, to be attractive to deve "pin~ countries as 

vell as developed coll!ltries. ':'he good experience O?IC has had vith its recent concentration 

on lov-incO!!le countries a~l its cO!!!ple~entary financ"•g of such pr~jects at favourable 

te?"!!i3 su~ests that the proposed approach could be successful. 
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~t:oo1h i~rltmen:.atior~ and o;-eraticn of the policy packa.p:e requ1 re close c ... ""'-rre!"'at:c:i 

a."10nF: the three pa:-t ies involved: the host country "'.OVernl"lent. the ho!".e co·J.ntry "aver:i-

ment, and the international ap:ency. ':'he co-operation will be, if the tasks of elich party 

are C.efin~d. 

5.1 Task$ of the Host Count!)'_ 

Althoup;h there are several interests involved, the interest of the host country to 

further its economic development should have priority. The host country, therefore, has 

to establish a ntnnber of condition~ vhich assure that the development ob~ectives are rr.et. 

It fu~-ther should spell out in detail any re11;Ulation it wants to impose on PFDI so that 

the projects can be properly evaluated. It appears that the following tasks vould be 

an indispensable contribution by the host government to the policy packap;e: 

First, t:1e host country governm:nt establish ·s, or enlarges, the resporsibility of a 

national investment agency, which is in ~~arp:e of the executi0n of the proposed progra.rmne. 

Second, it specifies vhat development priorities a.re a precondition for identifying 

suitable projects. 

Th~rd, it provides investment guara·.tees against outright and creepinp: expropriation. 

Although this is of no imr :ta.nee to tr.e invest0r, vhc,;e risk is fully covered bf the home 

government, it vill se~ve to create a good investment climat~ and encourap;e the home 

government to implement the progr mme forcefully. 

Fourth, the national agency establishes a pro,1ect pipeline. This can be done in co­

operation vith the international agency, vhich in t~rn can request technical assistance 

from the ho11e countries. 

Fifth, it establishes and monitors, through the international agency, contactq with 

the foreign investors. 

Sixth, i.t assists in creating contacts betveen foreign investors and potential domestic 

participants. 

Seventh, it specifies in detail the conditions for capital transfer and repatriation, 

profits repatriation and reinvestment, impo~t of raw materials and capital goods, export 

of products, and utilisation of domestic resources (labour, domestic c~pital, natural 

resources). 

Eighth, it gives the final approval fo7 all PFDis vhich are implemented. 
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:--:i;e s'.lccess 0!"' t!"'.e !10licy packrure essentiA.l:!..y vill dep~nd on hov stroniR"ly it is 

:;·;;;:o:-:ec. c~· the international ap:ency. ':°:"!·~ ap:ency's tasks will be the following: 

First. the international Sf:enc:: propap;ates in low-income developinll'. countries the 

identification of development priorities and the establishment of project pipelines and 

~enerously provides technical assistance fo: this purpose. 

Second, it smoothly processes project nroposals from the developing countries and 

forwards them, together with its evaluation, to the respective ~.gencies of thf home 

count.ries. 

Third, it actively co-operates in the selection of suitable investors. 

Fourth, it provides loans to investors fnr proj•»:ts which hi:..ye been approved by the 

ap;ency itself and the home country. The loans should be provided at normal market con­

di tior.s and financed from funds raised on the capital markets of the developed countries. 

because of the guarantee by the home country government, financial losses due to default 

of debtors cannot occur. 

Fifth, it endorses a performance guarantee to the host country for those projects 

for which it obtained an equivalent guaran~ee from the respective home country. 

Sixth, it endorses investment guarantees by the host country for approved PFDI . 

5.3 Tasks of ~he Home Country 

The tasks of vhe ho~e country can be described as follows: 

First, the home country government establishes or enlarges the ~2spcnsitility of a 

national investment agency vhich represents the home country's interest in the execution 

of the policy package. 

Second, it gives a performance guarantee vis-a-vis the international ap:ency for 

those investment proposals by private companies Yhich have been approved by the home 

cou.•t.ry'~ apency. 

Third, it prcvides a comprehensive guarantee to the invest~r on his invested capital 

and for a specified minimum rate of return. This guarantee may be tied to certain exe­

cution rules and accounting procedures on •.he side of the investor vhich the nationa.l 

ap:ency may stipulate. 
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Fc·.irtr .• the national 8.,lrency evaluates and anl'roves nro.'~cts proposed l:::: the host 

cour:tr::; and approved by the ir.tern11.tional "Ul'.encr. 

Fifth, it disseminates information on approved pro~ects to potential investors. 

Sixth, it evaluates responses br invPstors and forvards the responses vi th its 

comments to the internationaJ ~ency, vhich in turn forvards them to the host country for 

selection. 

Seventh, it gives technical assistance to t!ie international agency if required. 

5. 4 Special Regulations for South.1South Investment 

The proposed role of home countries is unlikely to be rlayed as vell in developing 

countries as in developed coun-~,-ies. Special !"Cgulations, therefore, must be spec•: .i.e..'. 

for South/South investment. These refer mainly to guarantees provided by the i-Jme country 

government. It is unlikely that a developing home country can equal a developed home 

country in far-reaching investment guarantees to its investors and performance guarantees. 

Hovever, if these guarantees are not provided, investments f>om developing countries 

~ould be at a tremendous disadvantage vis-a-vi~ those frO!!: developed countries. 

To avoid this, it appears advisable to establish a special fund, financed primarily 

by industrialised countries, vhich backs up guarantees for investments from the developing 

countries. The fund vould be administer~d by a small professional staff, vhich vould 

assume the above-described responsibilities of the home country's national agency for the 

investments. The staff should be involved in the project apnro~~l and able to veto 

projects, because the responsibility for ~pproval and comprehensive guarantees cannot 

be separated. Any developing country vould, of course, be free to choose the same pro­

cedure as has been described for industrialised countries, i.e to guarantee on its 0'!:". 

PFDI undertaken by its citizens. 

I 
I 
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:1.stitutional a-rangecents ir: the field of international investment are difficult 

to establish. as th~ unsuccessful attempt ~o create an Inter-national Investment InsU!"ance 

Agency !llltply demonstrates. Eovever, the outlook ~ay be less discour~in~. if one deaJ.s 

vith an entire set of policies, vh~re it is easier to balance out the benefit~ a~cruing 

to different participants, than if one deals n~1~ ~:t~ vne particular policy measure. 

Benefits of the proposed policy package vill accrue at different times for the host 

countries and heme countries. '.lhereas the former are likely to derive immediate benefits, 

the latter vill have to pa,y the ~osts in the beginning and derive the benefits only later 

on. This suggests that ~ne institutions entrusted vith the implementation of the policies 

should have extended missions. Ad hoc commi~sions certainly coul~ not do the job. The 

personnel required for project selection and evaluation, furthermore, can only be built 

up over time. 

As several international instit~tions already are involved in comparable activities, 

it is reasonable to ask, vhether any of ~nem could adopt the task. 

Since the adoption of the Lima Declaration and Plan of Action, the responsibilities 

of UNIDO in the field of industrialisation of ~he developing countries have been sub­

stantially ~nlarged, thereby vP.11 equipping UNIDO, in principle, to execute the proposed 

programme. Existi1g financing institutions, such as the ~orld Bank, ~re net in a position 

to handle projects he~vy subsidised by individual home governments. Another problem in 

such i~~titutinns i~ ai1 unequal voting pover vhich violates the neutrality principle. 

A preconditio~ for a successful implementation of the proposed progrBlllll!e vould, 

theref~re, be that the voting pover in the institution is equally divided oetveen home 

countries and host countries, possibly vi th a veto right for the majority of each group. 

Only equal participation can assure that no one feel! dominated or overruled and that 

the policies are smoothly implemented vithout unpro1uctive ideological confrontation. 



':::e ma:or ~o!il o~ the ;reposed policy ;:acke.ge is to re~ove tr.e lov-· nco~e cc·.mtries 

~:-om the low-level equilibrium trap. It is hoped that the widenini:: o~ disparities between 

the low-income count:-ies and the industria~ised a.nd developin~ countries can be ended 

and eventually be reversed. 

In assessing the benefits, one may concentrate, therefore, pri~a~ily 0n income and 

employment creation in the host countries, vith the expectation that se:ectio~ ~~suitable 

projects will pruvide positive distribution. 

The costs 0~ the packap;e may be estimated in terms of the budget supplied by the home 

countries. This is, of course, a short-term calculation, as it ne~lects all benefits 

which accrue to the home countries in the long run through the conservation of jobs, 

increased exports and the supply of rav materials. 

For the sake of simplicity, the estimation c. C<sts and b~nefits is given for the 

~roup of iov-income countries as defined by the World Bank. Total gross nationel product 

of this grou~ amountea in 1976 to roughly US $ 200 billion. Assuming an increase of invest­

ment as a share of GDP of, alterna~ively, 5 and 10 percentage points, what usually is 

considered to be required for the achieveu:ent of a si~ificant acceleration of income 

growth, the additional investment vould come respectively to US $ 10 and US $ 20 billion 

annually. If one assumes a "loss rate" of 20 per cent, which would have to be covered 

by the home countries, this amounts respectively to US$ 3 and US$ 6 per inhabitant of 

the industrialised coun~ries or respectively 0.05 and 0.1 per cent of those countries' 

Gross National Product. The quality of the pro.Ject management probably will increase 

through experience and soon reduce the loss rate. In the long run, the debt relief nov 

granted to the poorest countries would lar~ely become unnecessary. 

l:ith an assumed capital-output ratio between 3 and 4, assuming that the PFDI will not 

be highly capital-intensiv~, the average increase in the annual real rate of growth will 

range fr(m 1.3 to 2.5 percentage points. 

This would significantly contribute to the lovering of the disparities betveen t;1ese 

countries and the rest of the world. With per capita growth rates more than doubling, 

it wo~ld also be a significant improvement for the m&Sses of the population in these 

countries, provided the projects are accordingly selected. 

The direct emoloyment effect would also be su~stantial. Assuming that on average or.e 

job could be created for every US $ 15 ,000 ,?..I the annual ,lob creation would range between 

600,000 and 1,200,000. This may not sound murh in viev of the high rates of un- and 
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' u."ldere!!:plc;~ent in these countries. Eo.,..ever, if one considers that ?FDI is likely to 

t1ave indirect effects on the rest of the econocy and t!c.>1.t US $ 15 ,O.JO per Job crE:dted is 

already a fairly high figure, total annual employr:ent creation could be i~ the ran~e cf 

2 million to 4 ~illion jobs. Over a period of 10 years, this could mean up to 40 million 

:obs. In vie.,.. of an International Labour Office pro~ection in .,..hich annual emplo~ent 

creation has to be at least 2 million Jcbs, if the present unemployment situation in the 

developing countries should not deteriorate, the proposed ?rogramrne appears to make a very 

si~nificant contribu:ion indeed. 
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I~ODUCTION 

The Marxist-Lerinist economics recognises that foreign economic relations, including 

the maohinery import, are a major factor in efficient economic grovth. The Soviet Unio~ 

from the beginning has relied on its ovn national resources, but as ~he XXV CPSU has 

stre~sed, develoJlllent in any country today increasingly employs an international division 

or labour. 

Possessing R + D and industrial capacities, the USSR has become a large exporter or 
machinery and equipment, particular!;' to socialist and developing countries. Macro­

economically, the foreign inputs p!ay only a supplementary role in our development process. 

Nevertheless, ve need a vindov to the vorld technological innovations and do import foreign 

--~chinery and complete plants, if these offer nev or unique technology, may support 

domestic technological efforts or save time and production costs. ~e imported hardvare 

and softvare modernise domestic enterprises, set up nev -reduction lines, strengthen our 

ovn export sector. The Soviet impcrt plans and state technological policy take into account 

advanced technologies emereing abroad. 

To be more specific, the purchases of machiner,; and equipruent, alveys the main item 

on the Soviet import list during the post-var years amounted to about Rbs. 75.2 billion; 

machinery parts equalled about 1/8 of USSR imports in 1971 and 1975 and are nov about 

16 to 18 per cent. 

Principal import sources are the soci~list countries, members of the Council for 

Mutual Economic Assistdllce (CMEA\. Hovever, because of our graving foreign trade and the 

climat'! of detente, about one thi. ·d if i:he imported machinery nov originates in the 

developed market economies. Soviet buyers and foreign trade organisations (FTO~) have 

gair.ed much experience in managing purchases from abroad and defending their interests. 

Such experience enables us to improve the Soviet import planning and negotiating +.echnique. 

The experience may also have international significance, particularly for the developing 

countries, vhich, although major importers of machinery and equipment from the West, lack 

enough bargaining paver and are, consequently, fighting for restructuring the inter­

national economic relations on a fair and democratic basis. 

Therefo1e, the main purpose of this study, prepared on the request of the UNIDO 

Secretariat, is to gather and to analyse the Soviet experien~e particularly as it could 

be applied by developing countries. For this purpose, the study ends vith a number of 

recommendations, put forvard by the author in his personal capacity and cross rcf~renced 

vi th the relevant aspects of the Soviet practices described .in the main part of +.he text. 
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7he L"SS2 poiicy o~ mac!J.iner:r iC":.port is to achieve the rr:a..x:r:.'...ll!!., :r:ultidimensione.l 

e:-:-ect for our ecor.oo:y and, simulteneously, to ecco=odate the commercial interests of 

ou!"' partners t!',roug~ ~~:ual.iy beneficial contrac'!.s. 7!-:ese intentions can be realised, 

:io·•ever. or .. 1.y if equal and fair external environment exists for such trAde, its efficient 

planninp; 9..'ld skillful mana;;;ement. To thi.t end. the USSR relies on the planned development 

"'i t::in her mm ter!'i tory, the monopoly of foreign trade on it~ borders and the continuing 

efforts of its diplomacy aimed at the legalising in the international tr~de such principles 

as the equality, mutual benefit~ and non-discrimination, ech ,ed today in iemands of 

developing countries for e cie'" International F.conorr:ic Order (~!TEO). 

1.1 ':'he Soviet Exnerience in Ensuring the Equal and Fair Reeime for Trade 

The Soviet Union easily understa:r.ds the desire for r NIE0 because as the first 

r~cial1st country, it challenged an old economic order. During most of its history, the 

U3SR Ila'.; treated by many Western countries as an B.:i"'."01 :·, unentitled to enjoy normal ·~rade 

policy and commercial conditions. The Soviet economic c ploma"y has manB.!TeC. to nof'l!lalise 

this situatior to the large extent, but discrimination still exists. NATO count~ies, for 

example, prohibit the export of some research-intensive p:-oducts and related technology to 

the USSR, depriving us of most f~voured nation treatment. Extra non-tariff barriers are 

applied specifically to the Soviet exports; credit and ~dministrative restrictions exist. 

Being aloni- in such unfavourable en"irorunent, che USSR has had practically no ch,,.nces 

to protect its interests in the frameYork of the multilateral trade policy. Nor could 

Ye afford to associate ourselves Yith many of the international trade and monetary 

organisations or agreements designed to serve the narket economy dominated by the 

Western countries and protecting the old, non-democratic Yorld order. This is Yhy our 

instruments to cope Yith foreign trade problems Yere and still are predominantly bilateral, 

i.e. aimed at avoiding confrontation Yit~ the Western countries as a group (its common 

position usually that of its extreme members). Dealing Yith them on the country-by­

cour.+.ry basis has helped achieve bilateral breakthroughs and make such advancements more 

Yidelr acknoYledged norms. This appreoact. has then been shared by other socialist 

cot'.ntries (see recomm?ndation 5). 

Initially, these instruments Yere traditional bilateral trade and navigation tri-aties, 

regu1 atinp; only the general regime for mutual trade. HoYever, from ';.he bep;inninp;, they 

included some innovations, reflectinp: the specific modalities of our externa~ e;onomic 

~elations, primarily the state-tradinp;, and thus provided the Soviet FTOs Yith the legal 

basis to be the parties to the foreip;n trade tra.nsactions.l/ 

1/ Tllo principal innovations are legalisinp: the state tradinp: orp;anisations as the full­
fledged contractual partners and th~ under~~a.ndinp; to allov USSR trade representations 
in respective countries. Their functions include contacts Yith local authorities and 
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' P.ovever, the tasks of our interp:overnmental treaties are not 11c1"ea to ensuring 

juridical equality for the state-t.-ading onranisations. In the pla.;ned economy, these 

treaties are the external arms of our planning, designated to expand and to diversif'y our 

foreign economic relatim.s in accordance vi th national 11:oals a.•d priori ties. 7his is 

particularly true in the case of ~he nev generation of these instr..lll!ents, n6.lllely the 

long-term agreements on trade, economic, industrial and technolo11:ical co-oDeration and 

the long-term implementation programmes. Detente and the continued normal-;; at ion of Ee.st! 

West trade conditions have alloved the inst;"Ul!lents in their re~latory aspects to extend 

ti,-' &dvanced forms of co-operation, previously used only vithin the CHEA. Because agree­

ments are made vith our series of five-year plans in mind, they serve as a "blueprint'. 

for subsequent contracting (see rec0111mendation 5). 

Their successful implementation has clearly shovn that it is si~ply impossible today 

to be a major Soviet trade partner vithout such an agreement and progrru~~. particularly 

in machinery trade):/ The Western officials ami businessmen give these declarations of 

intentions serious considerations before being convinced that the ~eements (programmes) 

may be properly realised subject to the mutual good vill. Consequently, ve can achieve 

more progress in bilateral (and as a cumulative effect in overall) r.orme.lisation of Easti 

West trade. In a ·.ray, it contributes to our bargaininp; pover en the contractual level as 

vell, since many corporations (particularly those havinii; corporate pla. .. 1ing) are eager to 

avoid uncertainty and a lack of predictability, dominating many secto~s of the volatile 

vorld market today (see recommendation 2). The other le~son is that corporations from 

countries pursuing the most restrictive policy tovards the USSR are unable to compete in 

the Soviet market. For example, zir-e the adoption of discriminatory trade legislation 

in 1974, US corporations have lost the Soviet orders of more than Rbs. 3 billion, vhich 

have been redirected, on a competitive basis, to W~stern Europe and Japan. 

Under the climate of d~tente, the USSR is also progressively involved in multilateral 

diplomr.cy vi th a viev to normalising international trade as vell as +:.o protecting our 

regional and global interest. The Conference on the Security and Co-operation in Europe, 

vhici: culminateC. in the :Jelsinki Act and the subsequent meeting; i .1 Belgrade stands as proof. 

direct contacts vi th local enterpr~~oe. the .:nspection g.nd acceptance of the products 
to be shipped to the USSR, dispute settlement~. market research, trade promotion. 
The representations are established nov in 70 foreign countries. In 32 other countries 
their tasks are performed by the offices of the Commercial Counsellors vithin the 
SovietEmba.ssies and protect our national economic interests abroad accordingly. Nova.­
days, vh~n the state-trading is no more an ano~aly but th~ paradilQI! of the modern 
trading process, such practice deserves attention (see recommendation 3). 

'};_/ For ex11111ple, each Soviet-French long-term agreement concluded for the periods 1966 
to 1970 and 1971 to 1975 stipulated the doubling of trade turnovers vhich vere over­
fu.lfilied. In 1975 to 1979 it vas intended to increase the mutual trade again by tvo 
and, if possible, three times; this is nov r.lose to the r~ality. The US3R and FinlanJ 
have mo::-e than 25 years of e't'Perience in s•.ch co-ordinated trade and their long-'.erm 
programme until 1990 stipulates the grov~n in the mutual trade increases Rbs. 9 billion 
fran 1~75 to 1980 (actually it is expected to be Rbs. 10 billion), Rbs. 12 billion 
fr0111 1981 to 1985 and Rbs. 14 to 16 billion from 1986 to 1990. Similar agreements 
(programaea) are in force vith sucn countries as the United Kingdom, the FRG, It~ly, 
Austria , Belgium and Luxembourg. 
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The Act has legalised and opened nev avenues for long-term. large-scale business co­

operation on both bilateral and multilateral bases, vith due regard to the interests of 

deve ·-ping ''luntries. The USSF is 8111ong the suppm·ters of a restructuring of the inter­

national economic relations en a fair and democratic basis and actively collaborates to 

this end vi th the developing countries vi thin the United Nations)/ 

It ought to be clearly stressed, hovever, as important as diplomacy is, the foundations 

of USSR's pursuit of equality and non-discrimination are our ovn developed and diversified 

economy and the socialist economic integration vithin the CMEA. In particular, after the 

ban to expo:~ modern computers to the socialist countries, CMEA developed i~s ovn technology, 

embodied in the .:.....,outers of the "RYAD" family. After Ford Motors' refusal to be the 

general contractor for the Kama heavy truck complex, the engineering services vere per­

formed by the Soviet institues Giproautoprom and Giprodvigatel. US equipmen~ has been 

partly re~laced by other sources, including domestic (see recommendations 1, 7). Finally, 

the Soviet 1arket, stable and free from cyclical fluctuations, alvays generates the keen 

competition among would-be suppliers vhich provide us vith some bargaining trade-offs. In 

other vords, the USSR, initially economically weak and politically isolated, has managed to 

create the reliable combination of domestic economic strength and an external legal and 

operational base vhich enables us to normalise the terms and condition~ for our pnrtici­

pation in the international trade and to influence restructuring of the existing multi­

lateral commercial policy in accordance vith the realities of the contemporary vorld. 

1.2 The Import Plans: Formulation and Imolementation 

The foreign trade relations in the USSR are the state monopoly. Introduced over 60 

years ago, the monopoly has been ~1rther consolidated and enhanced in the new USSR 

Constitution, adopted in 1977. This means that all overseas business affairs are cen­

trally planned and subjected to t.Ge national goals and priorities. This means also that, 

alth0ugh many economic issues in the USSR are regulated by the legislations of the indivi­

dual Soviet repullics, the forms of the foreign trade transactions and the procedure for 

concluding and implementing them i:; determir.ed by the legislation of the USSR, i.e. all­

union law (see recommendation 5). 

F:·.nally, thi(; means that all t.ransactions vit.h foreign markets are concentrated in 

the hands of the specialiged organisations, FTOs which act as the merchant col!ll!lissioners 

under instructions of the Soviet customers ( u- .A.lly all-union or Republic industrial 

ministries or organisations) and the supervisions of the authoriser governmental bodi~s. 

Specific~lly, the FTOs dealing vith machinery imports belon~ ~v ~he sy,tem of the USSR 

Ministry of Foreign Trade. 

1/ Thro1:.gh their concerted efforts, the United Nations, particularly UNCTAD, aa~;>t.ed such 
f'undam:?ntal documents as the General System of Preferences, the Charter of Economic 
Hight:i and Duties of the Statei;, the Code of Conduct for the Liner Shipping Conferences. 
Simil~.rly, the positions of the USSR and the developing countries are close on the 
drafts of an International C'lde of Conduct for the Transfer of Technology, a Code or 
Conduct for Transnational C::rporations, on a Set of Rules on Re!ltrictive Business 
Practices, etc. nov under elaboration •1ithin URCTAD and other UN bodies (see 
recommendation 10). 
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The machinery import to the USSR is effected within the framework of the impo~-t 

progrl!lllllles, embodied in the foreign trade aspects of the national economic plans. These 

plans are elaborated on a five-year basis but divided into annual blocks. The import 

progrB111111es contain targets, expressed in the total volume of the import and its structure, 

divided by the geographic and currency areas. The general import targets for each of the 

areas are determined by the expected export proceeds and net inflows of foreign credits. 

Specifically, these programmes take into account the USSR's declared intentions and 

commitments, contained in our bilateral and multilateral agreements mentioned above. As 

a vhole, this monopoly of foreign trade is a pa'"t of the socialist legal and management 

infrastructure aimed at ensuring our sovereignty over the national develo:ixnent (see 

recommendation 2). 

Technically, programmes of imports are worked out by the State Plann.ing Commission 

(the Gosplan) on the basis of the requests from the industrial ministries and other 

authorities concerned, as vell as the opinions and iu;~essments of the Ministry of Foreign 

Trade, Ministry of Finance and the Vneshtor bank. In their final version, these take the 

form of lists of major projects vith the approximate individual currency allocations for 

their "foreign content". The major decisions concerning imports are made by the USSR 

Cour.cil of Ministers. 

Nevertheless, whatever veight these high echelons have in the import planning, •'1c 

particular responsibility !or the prope.· selection of the machinery and equii;ment to be 

imported belong@ to the sectoral industrial ministries, vhich in the USSR are the main 

architects of the technological policy in their respective sectors. Therefore, their 

request before the Gosplan has to specify, inter alia, the following: an expected effect 

of the project for the national economy; its secu.·ing with the internJJ.l financing and 

the material technological and manpover supply, its sound territorial location; thf! 

needs for the inter-industry co-operation, includin~ ~oreign subcontracting; raw material 

sup~ly; transportation and marketing prospects as well as a review of the foreign markets 

concerned and the currency appropriations. Particular attention iJ paid to the technological 

level and performance of the would-be imports and to their installation and c01111Dis~.ioning 

in accordance with the sc:1edule. The governmental authority, responsible for the i;ractictl 

implementation of the commercial aspects of the import plans is the USSR Ministry cf 

Foreign Trade, which has both supervising (the Central Machinery) and operational (FTOs) 

bodies (see chart 1) 

The Central Machinery formulates the draft import plans, assesses the domestic requests 

and foreign offers for imports, studies the terms and conditions in machinery tra1e, 

elaborates the model contracts, issues the import licences, co-operates with the Soviet 

customers etc. In the area of the machinery import, its principal divisions are the Main 

Department on.the Machinery Import frOlll the capitalist coun~ries and the Main Departm~nt on 

the Compensation Dt"als. Also involved are the Main T~ga.1 Department, the Main Currency 

Department. the Main Engineering Department "\II well as the transportation, information and 

regional departments. 
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':"he !::'Os, in turn, p::.ay the parties to the actual foreign trad~ transactions, con-

e: .,.Jed by tl':e!I'! in the ccntext o!' the import progr!ll!:l!les e.nd under instructions from clients. 

':"he ~~chinery import is performed mainly by 14 F':'Cs (see ctart 1), strictly specialised 

in the part ic!.llar types of machinery, pls.ying their sole importer in the USSR, thus nc~ 

competing amen~ themselve~ and not giving the foreign suppliers chances to make them rivals. 

Under the recen~ legislation, each FTO is an independent economic complex operating 

on a profit--,uid-loss basis and consisting of the several specialised firms (profit­

centers) ente1ing on behalf of the FTO into business transaction and issuing respective 

requests, offers and orders (see chart 2). Legally,~~" "C;"!'Qs enjoy the rights of juri­

dical persons, have their accounts vith the Vneshtorg bank and are entitled to enter any 
l' 

lavful business transactions.-' ?he FTOs are not liable for the obligations of the state 

and vice versa. Summing up, these are very flexible inst~ents, since, although they 

perform the state monopoly, their transactions do not require any~ legislative 

approval and do net involve the state as such and, vhat is also important, they are vell 

able to play the countervailing pover to the transnationals (see recommendation 3). 

:.3 'Yne Import Decision-Making and the Negotiating Process 

The positive effect for the Soviet economy from the machinery import is secured by 

the concerted efforts of the customers and FTOs. On the basis of the import programmes 

the customers issue to the FTOs the import orders, containing the basi~ data for the sub­

sequent coo:mercial actions.~/ The FTO transforms the order into the formal commercial 

requests addressed to the foreign suppliers. The rule of thumb is th~t the requests ought 

to be sent to all vell-kno·.m suppliers of the machiner;; in question ·rith a viev to 

promote com·~etition among them and to all corporations that have shovn themselves as the 

fair and reliable partners in previous transactions vith FTOs . 

.Jj For e:.ce.mple. under its chapter, F'I'O "stank.o-import" is authorised to: 

- perform, both in the USSR and abroad, all kinds of transactions and other legal deeds, 
including those of purchase and sale, barter, contract, loan, transportation, in­
su:rance, agency ar.d commissi:m, storage, .Joint ac-tivities, and others, vith insti­
tutions, enterprises, organisations, societies, partnershipf and individuals; and 
also participate in tenders and competitions, and give guarantees; 

- to build, acquire, alienate, lease and rent, both in the USSR and abroad, enterprises 
auxiliary to its activities as vell as all kinds or movable and immovable property; 

- to establish its affiliates, offices, divisions, missions and agencies, as vell as 
establish and participate in all kinds or organisations vhose activities comport 
vi th its tasks; 

- to act as a plaintiff and defendant in courts of lav and arbitrations; cunclude 
amicable settlement; 

- to participate in international fairs and exhibitions and also participate in or 
organise specialised exhibitions, symposia; publish advertising literature; 

- to ensure the participation of responsible representatives or relevNJt ministries and 
departments of the USSR in negotiations on the conclusion of major contracts fo~ the 
export and/or import or goods specified as its area or responsibility, 

~/ These are the titles and quantities of the machinery concerned, the desired schedule 
for deliveries and, for c<.nplex projects, also the pattern an~ volume or the technical 
assistance, engineering ar~ consulting services required. 1'hese orders predetermine 
the technological contents f th~ forthcoming deals, since the FTOs ca~not introduce 
any changes into the customers' specifications without their pennissiona and are in 
charii;e for the co11111ercial aspects of the deal only, i.e. have to p1.ace t.he ii;i ven order 
on the best contractual terms possible. 
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':"ne requests usually contain the titles or the machinery am. equiµi:ent, their 

speci!"ications and desired characteristics (capacity, productivity, dimensions, energy 

consU?nption, veight etc.). Sormally, the~ does not indicate !rices it might pay 

since the requests are aimed at collecting competitive bids and r:ay specify, if necessary, 

only hov price is to be established and the terms of payments. : n ca<se of equipment 

pack~es, the vould-bc suppliers are invited to unpackage, that .s, to indicate individual 

prices of l'l!!.chinery and technology, as well as to state clearly ·•hat set of the technical 

services they would include in the contract. Tr.e requests specify delivery schedule and 

the deadline for placing the bids. 

The bids received become the "competitors' list'', which is the basic pre-negotiating 

document to be studied by the FTO Pnd the customer in order to choose the mcst promising 

offers. Sometimes the customer is requested to prepare the separate assessments on each 

bid selected with ,·ecommendations as to which ne~otiation<s would be worthwhile. The same 

assessments have to be prepared if the project (contract) is initiated by the foreign 

interests. For exPmple, ~uring tne last session of tht US-Soviet Trade and Economic Council 

(December 1978), the Soviet side was given 28 offers on tr.~ projects for co-operation 

and then transmitted them for assessments to the Sov~.et ministries and authorities con­

cerned. In the case of a unique or complex project, the foreign corpora·~icns may be 

invited to place the preliminary bids or feasibility studies. 

In selecting the specific partners for the actual negotiations from the "competitors' 

list", the FTOs are guided usually be technological records, financial positions, business 

reputation, by the previous experience, the opinions of the USSR Trade Representations in 

the respective countries, other Soviet FTOs and sometimes the FTOs or other socialist 

s~ates. The Market Research Institute of the Ministry of Foreign Trade may also be useful, 

because it maintains records on many foreign corporations, including all regular partners 

of the Soviet F'I'Os. The records consist of the basic data on these firms and supporting 

information on their business performance (see recommendati~ns 6, 8, 11). The partner may 

be !"reely selected within the currency zone, specified in t!.e import plan or within a given 

countr1, if the project in question is specified in the respective bilateral agreements 

\Jrogrammes). For example, under the Sovie~-Japanese long-term tra<!e agreement for 1976-

1980, the suppliers or complete plants for the production or ammonia, f~rtiliz~rs and 

synthetic rubber were selected among Japanese corporations. 

The aforemer.tioned in no vay implies, however, that the Soviet market is inaccessible 

for the newcomers Jr for the small and medium-sized firms. Our established polir~ ·- ~~ 

diversify the so1i.rces for mechinery imports, F'I'Os are obliged in any case to have in the 

"competitors' list" a certain number of cffers and not to discriminate against any bidding 

interests.~/ (see recommendation 4). 

As to the small and medium-sized businesft, the PTOs have several hundreds of such 
partners in the FRG only. A medi1.1111-size Austrian firm "GP'M" has already aupplied the 
USSR vith 40 forging machines and is awarded with the contract for another 20 until 
1980. These firms, at last, may, as an option, play subcontrr..~tors and, for example, 
in the deliYery to the USSR of fiye plants and 10 installations prolucing S111111onia 
about 800 Japanese firms vere subcontracted. 
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7he F"I'Os do not mind negotiating vith individual corporations or t~eir consortia, 

particularly if this is justified by the project complexity and joes not appear aimed at 

overpricing or distorting the fa!r competition. Depending on the circumstances, the FTO 

may prefer to negotiate vitr several competitors simultaneously. 7he bargaining over the 

large projects is usually very detailed and time-consuming. 

The gernal contractual provisions !!.re determined by the respective intergovernmental 

agreements and trade ~ustcms. The basis for dr&rting may be also the ~odel contra~~~. 

vhich every machinery-importin,; FTO elaborates for its ovn (see recommendations 6, 9). 

These cover· usually !'uch i:;sues as guarantees, sanctions, force maJeure proTisions, the 

procedure for the inspection, testing and acceptance, dispute settlement, etc. The 

specific provisions, at the heart of the negotiations, are the titles and specifications 

of the machinery, prices, the basis for price-setting, the delivery so.:hedule, the terms of 
1/ payments.-

To improve their bargaining skill, the FTOs may have informal meetings and consul­

tatio~s and share their experience. Negotiating techniques are collected and analysed 

also in the Market Research Institute of the Ministry of Foreign Trade and studied vi.thin 

the t_·aining ar.d retraining facilities, attached to this Ministry. 

'};/ F'l'Os do not mind to use a..'lso some internationally recognised customs and norms like, 
"Incoterms", as vell &.s the manuals for the machinery trade, elaborated by the inter­
national organications, fnr example by the UN EC'"':, such as "General Conditions for 
the s~pply and Erection of Plants and Machinery for Export and !lllJ)'.::>rt'', "General 
Conditions for the Erection of Plant and Machinery Abroad" or "Guide for Use in 
Draving up Contracts relating to the Internatfonal Tr&.nsfer of Knov-hov in the Engi­
neering Industry etc (see rec011111~ndation 12). 
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CEAPTI:R 2: ':"EE COS':'RAC'I'UAL DRAFTI!'G 

The speciric caitents or machinery import contracts very widely depending upon the 

bargaining environment and the goals or a given trar.saction. However, as the rair 

merchant commissicners, the FTOs always seek reliable protection of the interests or the 

Soviet customers, inter alia, through: 

securing high technological level of imports; their timely deli~ries 

and an adequate access to the tec~.nicr.l and engineering services concerned; 

securing favourable terms and conditions of the deals, including prices 

and terms of financing and payments; 

securing appropriate means ror dispute settlement; 

securing the custc:mers' ;nterests in the case of the contract transgressiou 

or the supplier's mal.perrormance or misconduct; 

repulsing restrictive business practices, particularly that ot transnational 

corporations. 

In specific, these goals are Attained in the following ways: 

2.1 Securing Proper Technological Characteristics and Timely Deliveries 

The foundation for attaining these goals is laid down on the pre-negotia~ing stage, 

when the customer is obliged to prepare the exact and clear technological specifications 

for the machinery and equipment to b~ imported and then to perrorm the close examination 

of the off~rs received. No less important is the inspection, testing and acceptance of 

machinery and equipment contracted. Nor.nally, some or their elements or blocks may be 

inspected and tested abroad, at the supplier enterprise, particularly if the production 

process needs to be controlled in order to complete the shipment or to test pilot specimens. 

Besides, this saves time and money that ~ould be lost ir substandard or unproperly designed 

and assembled machinery vere delivered to the customer. The contracts stipulate that 

elimination of defects during the tests cannot extend delivery deadlines. 

The object for acceptance scmetimes is technological documentation prepared by the 

· 11 · 1 · f · f h l' · · 1 d supplier,- particular y in cases o major cC111plex projects or i t e supp ier is invo ve 

with preinvestment engineering and consulting. These functions are performed by the 

!f The contractual technical documentation in the Soviet machinery import practice may 
consist Df all or any of the following: 

( i) 

(ii) 

(iii) 

(iv) 

(v) 

General viev dravings of the equipment concerned and of its most cC111plicated 
parts vith indication of main dimensions and characteristics, as vell as 
detailed specifications; 

Foundation, ar.sembly and installation dravings; 

Working draving of p'U'ts vearing out rapidly and i temi1ed list of apt.re parts; 

Instructions for erection, camai1sioning, testing, starting operation; maintenance 
and control me~suring devices; lubrication, electrical, pne1.111&tic, kinematic 
schemes, instruction for safety engineerinp,; 

Other specific relevant documentation, in quantity and quality adequate for 
running the project by local pereonnel (see rec011111endation 9). 



s;ecialist.s sent abroad by the cust.ooer to inspect or partici~ate jointly vith the 

supplier's staff in t~e ;reinvestment engineering, feasibility studies and adaptation of 

t~e technolo~y concerned (see recol!!llendation 1). For example, the F'I"O Autoprcmimpoi-t 

arrar.p;es hundreds of ~issions abroad per year, including for joint e11Fineering. This has 

been done, for ex1U11ple, in Pittsburgh, Pa. (uSA) vith equipment ordered for the Kama heavy 

truck. plant.. 

The relatively simple, standard or non-ccmplete machinery normally may be accepted 

abroad. Hovever, the final acceptance of the equipment - particularly of complicated 

equipment - occurs after its delivery, its assembly, installation and commission. The 

criteria for this final text are the technical specifications stipulated in the contract 

and, in oarticular, the cocpliance vith the guarantee parameters (productivity, input, 

output, quality etc.) and the tec'ulical (ecological) standards concerned. The parties 

may vish to use any existing international standards, but normally the yardsticks are the 

USSR state standards, vhich are mandatory vithin the USSR territory and of particular 

importance, since in the Soviet practice any project - even turnkey types - have local 

contents and thus foreign inputs have to be techn--~gically compatible vith th~ domestic 

machinery and the technclop:y involved (see recommendation 1). In addition, standardisation 

in the USSR is an instrument to speed up the technological progress and to secure the 

investment into contemnorary technology (see rec011111endations 6, 8). 

A team, consisting of the customer's officials and specialists, the FTO and the 

supplier's representatives, does final testing and signjfies acceptance. Some elements 

oi the imported m~chinery (for example, vessels under pres~ure) are to be accepted by the 

State Technical Inspection (gostechnadzor). 

It is of particular importance that a planned economy ensure the timely deliveries of 

imports and their commissioning in due course. The scheduled d~liveries for the large­

scale projects usually parallel actual construction and this is vhy contracts normally 

contain a fixed-deliveries calendar guaranteed by the supplier. The technical documentation 

for machinery and equipment is to be forvarded tvo months in advance. 

To ensure the economic and technological efficiency of the imports, the FTOs and the 

custO'Jlers may request that importers supply technical assistance through training, 

specialists' missions, consulting, engineering, installation supervising and servicing. 

Having developed a technical and econanic basis, the USSR sees this assistance as only 

supplementary, but it is sometime~ required, particularly in case of nev or unique tech­

nology, l'll"ge-scale projects and during the period of C011111issioning installations. For 

example, the Finnish engineers participated in the assembly and commission of smelting 

equipment at the Norilsk mining complex; in 1975 about 2,500 foreign specialists vere 

engaged in the construction of the Kiili!& heavy truck plant. 



':'he contracts also provide for spare parts and, if necessary, after-sale servicini:i:, 

particularly vithin the period of guarantees. Sane corporations - on a contractual basis -

se'~ up their service centres in the lJSSR by storinp; the supplies in the varehouses vhich 

belong to the lJSSR State C0111111ittee on Material and Technical Supply. 

Enterin~ the contracts, especially complete-equipment import, the FT-~~ ~mphasise 

the supoliers' guarantees as to the technological level, actual performance and reliability 

of the machinery concerned. Specifically, the supplier may be requested to guarantee that: 

( i) the equipment vill be designed and produced in full accorda."lce vi th 

the most advanced international technological achievements available 

at the time the contract is executed; 

(ii) the equipment vill be manufactured and assembled vith first-rate 

vorkmanship and of the high-quality materials; 

(iii) the equipment vill be (is) manufactured in fU.11 conformity vith 

contractual specifications; 

(ivi the equi.-ent and technical documentation is complete, main performance 

parameters (productivity, energy and rav material consumption, output 

and its quality, the precision, etc.) as vell as patent non-infringement 

and timely delivery. The parties also establish the length or guarantee 

and its implementation. This period usually begins vhen the equipment 

is i~stalled and is normally negotiable. Some international yardsticks 

for the specific types of the machinery and eq11ipment may be used as 

references. 

Similar guarantees are videly recognised in the Soviet technology import. Normally, 

technology licenses are bought for 5 to 10 years; in the machinery industries, 5 to 7 

years; and in the canplex technological innovations, 8 to 10 years. The rule is, hovever, 

not to extend this period beyond patent's validity. The interests of the FTO and the 

custaner are protected als0 by dividing the initial or lU!llp sum payment into tvo instal­

ments to be paid upon acceptance of technol~ical doc\.Dllentation and upon achievement of 

the technology by varranted param~ters. 

The contract also stipulates tre procedure for the implementation of the guarantees 

agreed upon and ~he settlement of damage claims. The~e are rather multi-dimensional and 

cover defects detected during inspection and acceptance of equipment, the delivery and 

commissioning delays, malperformance during period under guarantee and some consequential 

losses causing "development damage". 

Specifically, the settlement may require the supplier to repair the defects, replace 

substandard parts or redraft technical doc1.111entation. The guarantee period may be extended 

if thro~h the supplier's fault the putting the equipment into operation has been delay~d 

or this operation had to be discontinued for a certain period of time. The customers have 

1' 
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the ri~hts to require the SUFPlier to pay the e.;rreEd and liquidated dlll!!~e includin~ 

the d8lll~e for the third persons at the rate stipulated in the contract. This d!!l!lll$'e is 

cal~ulaterl from vhen the claim is submitted to vhen defects vere eliminated or until the 
• l" . 11 . -uate o~ de iver; er nev equipment.- The customers ~11.Y try to eliminate these defects 

themselves vithout prejudice to their guarantee rights. Ir defects cannot be eliminated 

or the va.rranted parameters achieved, the FTO has the right to request the proportional 

reduction in the contract prices or to cancel the contract shipping equipment beyond renair 

back at the suppliers' expense and receiving refund of all previous payments, plus interest 

charges at prevailing (~egotiable) rates. At last, if the supplier fails to deliver all 

equipment on time, all dead freight or demurrage expenses are charged to his account. 

To facilitate the settlement procedure, the supplier may vish to use the spec:al 

(racultative) insurance arranp:ement, suggested by the Ingostrakh (the USSR Forei~n Insurance 

Agency), vhich may cover all types of risks involved. Hovever, the pattern and volume or 
the defects and malperfonnance detected, as vell 115 the supplier's approach to their 

corrections are certainly taken into consideration by the FTOs and customers for the future 

business. 

In order to speed up and to simplif'y the implementation of the contractual obligations, 

the F'TOs prefer to have, particularly in case of the large-scale projects, one E'eneral 

partner (contractor) responsible for the entire contract. Hovever, the FTOs may recommend 

these general contractors to invite some sper.ific subcontractors, vho are •ell knovr. to 

the customers and have gained the fair business reputation. 

2.2 The Contractual Technique for the Long-Term, L&.rge-Scale ~conomic and Technological 

C•1-0peration. The Settlement of Disputes 

The recent shift in the USSR foreign economic relations from sporadic transactions 

to long-term, large-scale economic and technological co-operation has influenced not 0nly 

intergovernment.U. arrangements, but also contractual practices. As to machinery import, 

the most typical 8lllong the3~ contractual innovations are compensation arrangements (pay­

back deals), long-term industrial collaboration as vell as the ~reements on the technical 

co-operation vith corporations advanced in the specific R + D areas. 

The .~ompensation arrangements usually stipulate that credit deliveries of eq.Jipment 

for large tTSSR enterprises be repaid in their products. The J 'l.y·-back share amounts nonnclly 

to about 20-30% of total outputs durin~ the life of the contract. This is vhy these pro~ects 

1/ For e~8111ple, in case of the delay in delivery the supplier is to pay the agreed and 
liquidated damage at the rate of n% of the value of non-d~livered equipment for every 
commenced veek vithin t veeks and 2r% for every subaequent commenced veek. Thi~ damep;e 
can be deducted from t.n~ supplier's i11vo1ces vhen effectin$1: oe.vments (or can be pa:: d 
against the FTO's invoide) and is not to be altered by arbitration. Should the delay 
in the delivery exceed the agreed period, the FTO shall have ri~hte to cancel the 
contracts in vhole or in part vithout canpensation of any d1U11a,g:ee to the partner 
c&us~d hy the r.1U1cellation, 
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ere c:~sely integrated into the domestic economy and able to save foreign currency and to 

expand export sectors. More than 60 pay-back agreenents ere nov in force. Begun in the 

mining sector, such contracts have been introduced in a graving number of manufacturing 

indastries, particularly chemistry. They normally extend over tvo to three Soviet five­

yeaz- plans; some of them, hovever, extend beyond the year 2000. In other vords, it is 

the marketing of natural resources, contributing the economic moden;isation and progressing 

fra11 a simple off-setting tovards an industrial co-operation.!/ 

Contractually, the pay-back arrangements ere regulated by a set of interrelated 

agreemeuts covering (i) a credit, normally long-term, extended to the Soviet partner; 

(ii) the deliveries of machinery, equiJ1:ent ard technology (and some related mat~rials, 

if necessary) and (iii) the purchasing by the Western partner of an agreed volume of the 

products. The arrangements like these oermit machioery importation vithout spendi~g 

foreign irrency and, at the same time, being settled in k;~1d, do not create the usual 

:noney indebtedne~s and thus ease the overall deh~ ~urden. 

Additional shipment bPJond the original annual quotas may be stipulated also on the 

normal cOlllllercial conditions, as vell as the partners' options to buy these products after 

the agreed expirati~" date (see recommendation 5). 

There it ao equity foreign investment vithin the USSR. All enterprises, constructed 

on th" pay-back basis, as vell as all others vith "imported contents", are tht inalienable 

property Jf the Soviet state under its fUll ovnership and control..?/ 

The industrial collaboration is usually arranged through subcontracting, Joint pro­

duction and production-sharing betveen the Soviet and Western enterprises and sometimes 

extend to R + D efforts and marketing. The "seeds" for the industrial co-operation are 

sometimes the licensing contracts vith extended commercial provisions, since these allov 

technology to be put in practice more rapidly and reduce development costs. Industrial 

co-operation is nov underway in the production of the canputers, excavators, paver supply 

equipment, machine tools vith numerical control, and the Soviet and French coal mines are 

partly equipped v~th jointly produced coal-cutting combines "ANF" and "ASKW'" (see recommen­

dations 1, 9 l. 

1/ 

?./ 

For example, Rbs. 3 billion import of the pipes and pipelines e~uipment on pay-back 
basis permits to allglllent the domestic supply in natural gas in 1976-1980 by about 
100 million ~ubic meters and sell the same volwne of it abroad, )ncluding to Western 
Europe and ve expect to gain by that (during the existing contracts' t'~espan arid in 
mid-1970s prices) shout Rbs. 25 billion. The vSSR and Finland, starting from the 
pay-back in iron pellets for the Finnish input into Kostomulc.hshe mining and enrichment 
complex, study the possibilities for the subsequent productic~ co-operation and 
specialisation in this area. 

There have been some offers for the contractor's participation in the performance of 
a plant delivered on a profit-and-loss sharing basis and vith a limited access to its 
general supervising. However, there are no projects like these yet and, moreover, the 
Western partners are recently not pl'.rticularly e~er to launch them, probably pre­
ferring the stable source of income to entrepreneurs' risks. 
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:...astl::, tec!1nical co-operation sor:eti1?:es involves the pre-approach to the ind..:strii.1 

co: :aboration and the other forms or lonir-term business. The bulk cf these ~reements are 

concluded betveen the Soviet State Colllll!ittee on Science and Technology and the technolo­

irically advanced Western corporations for initial periods of 5-7 years vith optional 

extensions or conversion into COl!ll!lercial arranirements. These envis~e the joint research 

and de•r lopment efforts, an exchange i!l experts and information, the procedure for the 

patenting cOCll!lon R + D results. In 1977, there vere 16 such agreE'l!lents vith West German 

fin!!s, 19 with British and more than 40 vith American corporations. 

Careful pre-negotiating hCl!levork, the commitment of the Fros to their contractual 

obligations, the interests of the Western partner in having access to Soviet markets \and 

resulted col!ll'!unity of interests in the future business) and the effective restrictions for 

the transnationals to penetrate the USSR ~et up by our system of the state property, planned 

economy and the monopoly of foreign trade, have resulted in fev disputes in comparison vith 

the number of contracts concluded. For the same reasons, the FTOs rarely hav~ to re­

negotiate contracts. 

When conflicts arise, the rule of thumb for a FTO is to try to settle them amicably or 

vithin a package vithout any recou~se to a court or an arbitrage. Hovever, the contracts 

may refer to an applicable lav or the procedure for arbitrage settlement. The bulk of 

the contracts stipulate a recourse only to arbitrage vhich may take place through the 

Foreign Trade Arbitration Commission of the USSR Chamber of Commerce and Industry, an 

arbitrage in the partner's country or, as an optior, third country's facilities, for 

example, the Chamber of C0Im11erce in Paris or Stockholm. 

2.3 Price Setting and the Terms of Payment 

The machinery and equipment imported to the USSR are, as a rule unique and comr:ex and 

thus often have no standard or reference price. Moreover, their suppliers are mainly l~rge 

Western corporations, including those enjoying market and technological domination and, 

therefore, sometimes pricing their goods. 

This is why the F'I'Os usually stress ·JJlpackaging offers and detailed assessment of the 

prices offered. Specifically, the FTOs' contracting officers and market research units 

study the market situati~n, the prices of the comparable deals, thP cfficial and non­

officiil quotations available, the patent situation as well as the limitz and opportunities 

to replace some elements of the package by the domestic contents or imports from the 

socialist and clearing payments' countries, including developing ones, or by imports from 

others, more competitive subcontractors (see rec0111111endations 1, 8, 9). 

For the large projects, the FTO and the customers normally prepare "shadov" calcu 1.ations 

with vhich the suppliers' offers are tc be compared. They unpackage the project, dividing 

it into several blocks, evaluating each, first to check how correct the suppliers' un­

packaging is, then to try to dete:-mine the suppliers' profit margin and, therefore, room 

for bargaining. 
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':;enerally, tt:e rroject costs may be divided into follovinp: four blocks: 

( i) costs of enii:ineerinF" and technical ser:ices; 

(ii) costs of technoloizy, equiµnent and machinery; 

(iii) value of construction, in_tallation and col!Dllissfoning; 

(iv) other elements (credit servicing, insurance, taxes, currency r~si(s, etc.) 

To calculate the "shadov price" for an engineering input is not extremely difficult, 

since the bulk of it is nonnally performed by the domestic organisations. Average domestic 

rates for services can be ca:.~ared to those quoted by the respective foreign agencies. 

Similarly, the construction vork, installation and conmissioning of equipment are also 

perfonned primarily by the domestic organisations, including the cu&tomer itself. The 

"foreign contents" are limited essentially to salaries and fees of the foreigr. specialists, 

whicli can be estimated vith an appropriate precision. The bulk of the "other elements" is 

also either known or given, except +.he currency risks (vays of managing tilem will be 

ana]ysed belov). 

Therefore, the main task for FTOs and their customers is to assess machinery, equip­

ment and technology costs. This is, sometimes, more an art than science, but some model 

approaches exist. 

~o start vith, every project contains some standard type of mass-produced machinery 

and their parts vhich may be checked in the relevant catalogues. The more unique or 

complex machinery is assessel'.l on the basis of so-called "unit values". For example, there 

are some inter~ationally acknovledged veight/output and value/output ratios for such 

material-intensi\·e machine?")· like boilers, cranes, annatures, vhich can be used as price­

setting yardsticks. The engines, power supply equipment and chemical apparatus also 

have their ovn value/output or value/capacity ratios such as the cost of one horsepover, 

one kvh of electricity, one ton of steam. 'What is particularly important in such assess­

ments is to consider the "hampering coefficient", connected with the econany of scale in 

the unit Cdpacity of the equipment concerned. 

These "shadow" prices are only approximate, but can provide the FTO vi th certain 

objective indicators in considering offers (recommendations 6, 9). 

In these negotiations, the FTO ~ses every opportunity to ensure the most beneficial 

contractual terms and conditions for the customer. fhe FTO strives to minimise costs 

without altering technical specifications and delivery schedules. The typical approaches 

are an optional domestic replacement of the project's "fvreig1. content"; fixing of 

advanttsgeous basis of prices of payment conditions; withstanding the supplier's overpricin~ 

bias and the enjoying all feasible vays to obtain discounts. Sometimes the customer may 

~lso agree to adjust its specifications in order to acc011111oda~e suppliers. Skillful 

bargaining may obtain various discounts: individual contr1ct positio~, ctllllbined 
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(multipositions) and pro~essive (dependin~ on the purchasers volume). The last tvo only 

may amount to about 10~ of the initial price qu0ted. Possessing a vell-develcpe~ trans­

portation and ins·i.rar.~e infrastructure, the Soviet F":'Cs perfer to fix their import price~ 

on the f.o.b. basis thus saving foreign currency expenditures for the frei~ht and in­

sura..;ce. At last, the contracts are safe~arded ~ainst currency risks vith special gold 

or currency clauses. The safeguarding curren:y may be the one expected to b~ the most 

;;table during the contract span or a "basket" of currencies, selected dependinp: on the 

recent monetary situation. 

Because of inflation and in the interests of the pla.:~ed economy, FTOs prefer the 

fixed import prices without any subsequent alter&tions. Ho•ever, because of the 

complexity and long-term character of some contracts, parti~ularly on nev construction, 

they can n:ake exceptions, that is, prices vi th subsequen•. fixin1· or even ''sliding price.;;", 

although vith the rigid sliding limits .. !/ 

In a technology transfer. price setting is more specific and based or. a sharing of 

the economic effects among the parties arising from the exploitation of the technology 

depending on its rarity, patents and int~rnational experience. Payments may be ar~anged 

as lump sum, royaltie~ per unit, price, volume of production, certain technical parameters, 

annual instalments or a combination there~f. The FTOs 9.,0;ree also to initial payments, if 

appropriate and ~eemed necessary, for the guarantee procedure selected by the parties. 

Any costs vf the technical assistance, training and consultin~ are normally specified 

separately. 

As in normal international practice, Soviet machinery import is cre~ited on the basis 

of the state, bankers' or suppliers' credits or a combination thereof. This borroving is 

centralised by the Bank for Foreign Trade (Vneshtorgbank) vhich then allocates these sums 

for individual ~reements. Normally, the Vneshtorgbank &nd the FTOs prefer the terms of 

the state credits. Hovever, the s ate funds cover usually only a fraction of the trans­

action and are supplemented by the credits from private sources and their consortia servi­

cing nornmll;· up to 85-90% of the contractual price vith the cash payment for the balance. 

Soviet debt servicing is effected as a rule by annual (semi-annual) instalments vith 

certain grace periods after the commissioning of the equipment. 

!/ To this end, the bubsequently fixed price cannot be normally be 2-5% higher than the 
initial one. In case of the "sliding", the contracts stipulate the baslic price and 
thP structure of the alt~rating factors, as vell as the exact methodolopy for such 
an alteration. This methodoloizy may be, inter alia, the one suggested in the "General 
Conditions for the Supply of Plant and Machinery for Export" elaborated by the UN 
Econcmic Commisaion for Europe or be based on a shared and veighed evaluation of the 
varior 1 production fact,ors (for ex11J11ple salary - 115%, rav materials - 40% or the costs, 
et<:.), resulteo in an alteration of the basic price in accordance vi th their indi viduai 
dy.1amics. Nevertheless, ever. the "sliding prices" normally have their fixed limits 
for a) teration tor the contract vorth as a vhole (normally n::it more thM +20%) , i t11 
individual fractions (for exl!llllple labour costs, mttals) of the period of ~imt (say, 
no alterations after six months from the signing data) etc. At last, the FTOs may 
use all;..) the "mixed methodology", that i11 vi th a part of the basic price fixed and 
the rest of it "sliding" vithin certain limits. 
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':'te credits are also the normal component ~n the compensation ~reeinents, when p ,d 

in kind by the products of the enterprises or in other ap:reed p;oods. ':"he volume of ~ack 

pf!,!-:i:ents is specified in contracts in the quantities of products to be delivered, calculated 

in recent world market pri~es with the future adjustment to their dynair.ics. ?a.y11!ents may 

be accepted by the partners or by third parties including the specialised switch 8"'.en~ies. 

7he contractcal payments are serviced centrally through the Vneshtorp;bank, which has the 

correspondent ties with 1653 financial institutions abroad. 

2.l Overriding Restrictive Business ?ractices 

Even vanting access to the Soviet market and being avare of FTOs' legal and in~titu­

tional positions, large Western corporations, transnati~nals in particular, so~etimes try 

to impose contractual conditions unilaterally beneficial for them5elves. Such restrictive 

business practices are seen in bidding conspiracies, refusals to dea:, prescribi ... g 

exclusi "e sources of suoply, cartels, restrictions on the trar.sfer of technoloFY, the 

requesting exempti~~s from the Soviet lav. 

For example, foreign prices fur equivalent Soviet machinery nor:nally are no more than 

30% higher, but some offers are 1. 5 - 2 times higher than the average "price fork". Bar­

gaining over the technical services, transnationals often try to reser~e exclus've rights 

for subsequent service, repairs and modernisation and classify knov-hov. !n the transfer 

of technology, they sometimes persist in restricting exports, volume of production, number 

of models, products life cycleP, in paying royalties even after t'•e expiration of patents 

concerned, in a unilateral transfer of improvements, in imposing ~inim\.11!1 payments. The 

FTOs face sometimes the refusals to unpackage offers and &emands for the partial ownership 

and ~ontrol over the co-o~eration projects vithin the USSR. 

The FTOs fight any penetr~tion of the restrictive business practices intu contractual 

texts. In particular, vhen compiling the competitive list, they cut 0ff the bids beyond 

the normal ("shadov") price fork. The limits on the exports under licensing agreements are 

afforded as exceptions only, particu~arly if and vhen the licensor has vithin the markets 

in question the pat~nts or other relevant industrial property rights in force, sold ex­

clusive licenses to third parties or operate therein as the established trader himself. 

In the transfer of technology, the r'TOs deny any limit on the volume of production, 

prices, minimum payments and the transfer of improvements is alloved on the mutual basis 

only. Meanwhile, the Soviet diplomacy actively takes part in multilateral efforts to 

eliminate restrictive business practices, including the elaboration vithin UNCTAD of 

a Set of Rul~s and an International Code of Conduct on the Transfer of Technology (see 

recommendation 10). 

At last, it is self-evident that transnationals, pursuing restrictive business 

practices tovPrds the F?Os risk unaermining their business reputation in Soviet markets 

(see recommendations 9, 12). 
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7he tariraininp oover cf the Soviet F~Os in their r~lations vit~ Western me.nufacturi~p; 

corporations, includinir transnationals. is basicall:r rooted i1. the ver.r systell: of our 

P_onOl"-..:t :~~ ~"s modalities to irove~n foreign trade; in the integration vithin CMEA, the 

level of our economic development, the size of our national carket, our negotiating 

experience. ~hese influence both the process of bargaininir and contractual terms, pro­

viding the F"TOs and the domestic customers vith adequate opportunities to gain access to 

the technological and financial potentialities of large corporations, transnati0nals 

included, and, sim~ltaneously, to eliminate dangers. 

Some of our leverap;es can be used only by the developed socialist economy. Others 

could be adapted by developing countries, especially those pursuing a planning policy and 

state tradirn>;. 

In addition, since all flovs of the contewpora.-y international trade are intectvined, 

Ell.st/West traJe in machinery and equipment benefits devel -,.,ing countries not only in leg!'.l 

terms and operational "softvare··, but also as a "vindov" all ·lling them to participate 

particularly through the tripartite industrial co-operation. 

3.1 The Soviet Experier Cross-references to the Sitllll'ions in Developing Countries 

Taking into account Soviet practices, the author recommends the follovi ·1g: 

On the national level: 

1. Unlike the USSR, no developing country can meet its machinery requirements mainly 

by domestic output. Sixty years a,g;o the USSR vas in no better situation than the bulk of 

developjnp; countries today. This is v~y countries eager to become economi~ally strong, 

ought to further an industrialisation, shaped by national resources and priorities. It 

is particularly important to choose an appropriate irdustrial specialisation vhich 

rationalises machinery imports and to have a local content in all imported projects. In 

.,.dditicn to the hardware and labour, this content may also include indigenous technology 

and experience, industrial collaboration, and the various forms of the local participation 

in feasitility studies, preinvestment assessments and joint enp;i•eering (home and abroad). 

The further development of the tripa~tite co-operation also vould be helpful. 

2. A reliable vay to achieve these goals is through import pla.>ninp, preferably 

integrated in national planning. In ou' socio-economic environment, the efficiency cf 

Soviet planning is based on the public propriety and the centralised economic 

wanagement. Hovever, an import planning may be useful even in a mixed economy, typical 

novadays for the bulk of developing nations. It is instrumental in ~oncent~ating imports 

on the national proprieties, sub.Jectin17, it to the danestic decisions and as such may be 

an effective arm to ensure the sovereignty over the national development. At last, the 
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;:2a.:1s as S':Jc!:, :ut~ect t.c t!'":.eir stati!i~:t, clarity and lege.l and :!!a.na.t:tecer:~ predict1tbility 

:::ay ;- lay an advar.ta;:e in bar;.-aining ;ri •>; !"orei1m corrorations, particularly these havir.p: 

3. ':bis plar.ning may be particularly successful, if it relies on the public sector, 

operatin~ in :oreign trade. In the USSP the foreign trade is the state monoooly and 

some ~eveloping countries manage it more or less in the sl!ll!e ;ray. The otheis prefer herein 

a regulated private setting. Ho;rPver, that is of a common siiniificance, the state should 

possess its o;rn foreign trade regulations and to repulse any t1tside oractice, hostile to 

or inconsistent ;rith national ~oals. As an option, this state-trading may be effected 

through the F'J'Os - like commercial instruments. The individual countries may prefer 

variou~ degrees of dispersing in import decisions, but it is evident that specialised 

orp;anisations are the most suitable to centralise the purchases and thus to make even i. 

small country a "bigger buyer", to prevent foreign suppliers to play domestic customers 

ap;ainst each other, to renul3e restrictive practice and thus to be a real countervailing 

po;rer to t.~e transnationals. At last, a part of the state-trading may be the netvork of 

the governmental representations abroad protecting the national interests !llld promoting 

direct contacts vith the end ~sers in a circumnavigaticn of the transnetionals' middle­

menship. 

4. A part of the Soviet experience, feasible to be applied, is the diversification of 

the sources of machinery imports and their combining in a complementary vay. The deve­

loping countries are no;r overdependent upon the narrov circle of the large Western cor­

porutions, originated from a ftv piggest Western countries. This asy:cetry may be corrected 

by an approach to the alternative sources of supply. These may be the socialist countries, 

the developing countries themselves, the smaller Western countries and their medium-

sited business. Indeed, the USSR buys about tvo thirds of its machinery imports from 

socialist ~oun~ries. The ~enth five-year plan is being implemented notvithstanding a 

decreasing ~achinery import from the USA and, on the contrary, ve undertake massive 

equipment purchases from countries like Finland, Austria, Sveden, Belgium etc., and 

medium-sized firms (vhich, as the practice ~~s sho;rn, are not necessarily less advanced 

~ecr1Ilologically than the notorious giants) are our numerous (sub)contre.ctors. Dealing 

vith these more active developing countries may stimulate com;~tition and again be the 

"bigger bu;vers" because of the smalle1 size ot their partners and the latters' keen 

interests to gain orders vhich the giants can neglect or ignore. 

5. Subjecting machinery imports to national goals depends heavily on the regulation 

and control of the transnationals' ~ctivity vithin the national territory. In the USSR 

transnationals Bl e not al loved to invest domesticall1 or penet:,•te planning and management· 

Many develo"ing co:>•mtries are more permissive, but it is 

tati V•' body of thf! enforceable legislation (tax, company, 

lave et, .. ) to deal vi th the transnationals effectively. 

vorthvhile to have a represen­

industrial property, antitrust 

It is no less important that this 

legislation is to be the sole and centrally enforceable for the vhole country, regardless 

of its federal COl!lposition. Further on, developing countries might activate their bilatera'. 

-=r 
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roreil(Tl trade instruments. ~e~otiatinp: as a tel!:!:. they feel th~selves more stron~. 

but bilateral contacts vith Western countries may be more flexicle and fruitful, the 

latter may result in a bilateral political or operational brea.\thr \1$'.h for multilateral 

changes (for example, t~e Libyan accord vith oil outsiders vas the prototype for the 

multilateral agreement in Teheran betveen the OPEC and "Seven Sisters"). At last, 

economically, these countries might vish to use bilateral economic a,cn-eements as the 

arms or national planning. making the foreign trade more manageable and predictable 

vith all aforementioned bargaining implications concerned. The bila~eral pay-back deals, 

i.e. the marketine of natural resources contributing to an industrialisation and pro­

gressing frCJlll a simple arr-setting to an industrial co-operation. 

6. Many technical vays and means are available to strengthen the national barp:ainin~ 

paver: collecting commercial information, unification of requirements for suppliers' 

guarantees, unpackaging, a free choice or subcontractors p:aininp: expertise in "shadov" 

price-setting, the centralisation of the credit and insurance services, the ~overrune~tal 

approval or the contractual arrangements etc. 

One ought to realise, hovever, only relatively large develoninp: countries ran 

undertake national actions. 

On the regional level: 

7. It is true that the USSR in its development relies videly on the socialis~ 

economic integration vithin the CMEA - an environment the develo?ing countries do not 

possess. Hovever, the CMEA status and practi~e are flexible enoup:h to provide the 

interested developing countries vith sane "vindavs" to participate in certain integration 

schemes. Such &rl"l\llll'1lllents are in force vi th Yugoslavia, Mexico, Iraq, Ethiopia, Laos. 

Since many groups of developing countries pursue their ovn region~l integration, it is 

important to implement properly the numerous UN recOll!!::~ndations, facilitating the 

process of industrialisation and of the co-operation among developinp: countries. 

8. Specifically, regional inte11;ration schemes miii:ht host such actions as regional 

bargaining over the common projects; unification of the c0111111ercial tax, antitrust and 

other lavs; co-ordination or the natio~al foreign trade planni~g; setting up regional 

FTOs as agents, serving the national interests; standardisation or the technical 

requirements and contractual conditions; co-ordinating the local inputs into imported 

projects; centralising the credit, insurance, consulting and other facilities; pro­

moting the tripartite industrial co-operation. 

9. To these ends, institutions such as the regional centres for development and 

transfer of technolOfl:Y, nevly set up or beinii: planned in Asia, Africa, Latin America 

and the Caribbean appear to be or a ~articular illlf>Or';ance. These might concentrat~ 

their activities, inter alia, on market research, collecting and processing commercial 

infomation (including official and non-official quotations, catalo~es, offers, "shadov" 
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calculations), negotiating expertis~. elaboratin~ model contracts and 11!4llUals, performing 

feasibility studies and joint engineering and consulting, the inspection and acceptance 

of the machinery to be import~d, as~isting individual countries in pre-contracting home­

vork, training r~rsonnel, regicnal ~echnical stand.ardisaticn, keeping records on the 

~lljor corporations (including on the restricti~ business practice), rec01111111ending reputable 

subcontractors, the sources for imports diversification etc. This can b~ more or less 

easily done, since the exact functions or these centres are still under conaideration. 

Nevertheless, these are some iss:.:.-·.s vhich need rather broad internatior,al actior.s, 

including those in the rr11111evork or the recent restructuring international economic 

relations on a fair and democratic basis and initiated and implemented by internatiocal 

institutions concerned, such as UNIDO. 

The international level and the UNIDO domain 

10. First or all, it is of prilll&?'Y importance to elaborate more rapidly within the 

UN machinery documents as an International Code of Co~duct for the Transfer of Technology, 

a Code or Conduct for Transnational C~rporations and a Set of Rules on Restrictive Business 

Practices, vhich can offer the developing countries vays to strengthen their individual 

and collective bargaining positions and to counter restricti-.. business practices. 

11. To this end, UNIDO might increase its participation in their elaborations, 

suggesting the specific terms and regulations to be embodied in these documents. Such 

action could ensure, first or all, a.~ integral intertwining betveen the eventual Inter­

.1ational Development Lav and these very inttruments. The above mentioned codes by their 

legal nature ought to be stronger than ordinary UN resolutions and to rely in their 

implementation on both the machinery or individual member s~ates and an international 

setting, provided by the existing UN structure. The specific UlfIDO contributions to 

these documents might be ron.ulated on the basis or a questionnaire to be sent to member 

states or through other appropriate consultation procedures as that has been already 
1/ done, for example, by the ILO.-

12. At last, independently and at its own, UNIDO, as the UN body in charge of the 

industrial development, might ur.dertalce such pioneering initiatives as establishing a data 

bank for the collection of relevant in~ormation on prices, quotations, offers, contractual 

conditions, pertaining to the machinery trade; elaborating a set of model contracts vith 

particular emphasis on t~e specific problems of developing countries; gatheri~g appropriate 

information s.nd methodology on the negotiating technique, "shadow" price-selling, "self­

psckagir.g" offers, suppliers guarantees and the procedure for their ill!Jllementation; 

ll For example, UIIIDO thoughts on the suppliers' guarantees might be ta~en into account 
in chapter V of a Code of Conduct on the Transfer of Technology, on an unpack&@:ing -
in =hapter IV of this Code and Section C of the Code of Conduct on Tran~nationals etc. 
The next seuions of the Ull bodies dealing with these Codes will take ple.ce in 
October 1979, that is after the Third General Conr~rence, which may thus vish to 
authorise the appropriate steps of tt.e Secretuiat. 

' 
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reccrdir.p: the restrictive business practices: lteepinp: files on the "behaviour tovards 

development .. on maJ or corporations: settinir a reference service on the alternative 

sc~rces o~ the machinery imports, subcontracting, opportunitie5 for industrial co­

creration, including trilateral ones, as vell as on the existing and nevly-emerging 

abilities of the individual developing countries to provide the material and intellectual 

inp~ts for the industrial projects vithin end outside the Third World. L'NIDO might also 

undertake to adapt the manuals us~d in the East'West trade in machinery to the specific 

needs of developing countries. Through in-house consul:ations and negotiations (on a 

universal basis or among interested countries) all these may lead to formulating inter­

nationally acknowledged norms and mcdels or even to lav-making actions. To this end, a 

co-operation vith other UN bodies and regional organisations seems to be essential. 

3.2 Some Practical Implications and 0pportunities 

Meanwhile, the management of the Soviet machinery import from the West is not c .. 1ly 

an abstract model for developing countries. In many aspects, it also provides developing 

countries vi th tangible oppnr1:1Jnities to expand their ovn exports, to t'urther industriali­

sation, and to strengthen their bargaining povers vi~-a-vis the Western corporations, 

including transnationals. 

First, some Soviet machinery imports are used in enterprises, vhich process goods 

imported from developing countries and thus augJDent the Soviet internal demand for their 

products. Similarly, some imports are applied to Soviet export enterprises, thereby 

expanding our abilities to offer a vider range of the competitive products and technical 

assistance to developing countries. Fr~ example, West.em machi:lery vas partly used to 

equip tvo factories in Kuibvshev and at Trostianez, producing chocolates from imported 

cocoa-beans. FTO "Techmashexpnrt" ::ells to these countriet the pover supply equipment, 

assembled vith soine elements subdelivered by Svedish ''ASEA" and Finnish "Kontr&111" · 

Such practices give developing countries alternative sources of machinery supply, 

diminishing their one-sided dependence on Wester11 markets and t~ansnationals. 

The positive implications of Soviet mac~!nery import from the West for developing 

countries manifest themselves also throtigh development assistance. Its further increment 

is relying, to a large extent, on th~ Soviet export sector, absorbing Western machinery 

as vell. Moreover, there is a grcr.rlng practice of joint construction of the ind·.ii1trial 

and other enterprises in developing countries, when the Soviet FTOs, playing the ge™!!ral 

contractors, obtain a part of the equipment and technology concerneJ from Western sub­

contractors or vice versa.. AB an illustration, FTO "Tsvetmetpromexport'' being the p;eneral 

contractor for the piJ>f'!lines netvork to be laid dovn in Nigeria, has engaged a British 

firm as a consultant and announced tender for subdelivering pumps, bidd.!d by We.at German, 

Italian, Belgian and French interests (see recoanendations 7, 8). 

-=r 
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What is most remarkable, hovever, is, vhile actin~ as ~eneral contractors in deve­

lo~ing coun:ries, F'I"Os usual:y invite, ll!' their s~bcontractors, not only ~oreiir.n, but 

also domestic business, thus convertin~ the projects concerned into the trinartite 

industrial co-operation. For ex11111ple, FTO ""Il!Tetmetpromexport'" in Nii:ceria avarded local 

firms cor.tracts for preparin~ the construction site and clearing juni:cles. Similarly, 

these subcontracts sometimes are distributed amon~ other developing countries. 'When 

erecting the steel mill in Nigeria, FTO "Tjazproexport'" avarded significant subcontracts 

to an Indian heavy machinery plant in Ranchi. All these enable developing countries to 

expand their indigenous technolo~ical and industrial capacities, to increase employment 

and export, to ~ain expertise in the foreign bidding, construction and in the international 

c:impetition. 

The Soviet Governmen~ actively puts forward the offers for tripartite co-operation 

in the long-term agreemei:ts ar..d progr111m11es vith 'Western countries and vithin the f'r11111evork 

or the mixed intergovernmental commissions, supervising these. The options to co­

operate in third 111!1.rkets are nov embodied in these programmes and ~eements betveen 

the US5R and Austria, the United Kingdom, Finland, France, the FRG. The problems of the 

tripartite co-operation have recently been under discussion during annual meetings of 

the Soviet/Finnish and Soviet/Austrian mixed intergovernmental commissions. There is a 

growing int::rest in it among developing countries. The Soviet/Indian long-term progra111111e 

for cc-operation, signed in March 1979 formalised many of these practices, stip·"1lating 

joint actions or the Soviet and Indian enterprises on the third markets. 

These implications and o~portunities belp restructure the international economic 

relations on a fair and democratic basis. For example, the tripartite co-operation 

allovs more favourable contractual conditions for machinery acquisitions than a direct 

import from the 'West. For exAmple, through the Soviet general contractors, Iraq has 

managed to obtain Western technology for a development or North Ruineila oilfields, 

refused assistance by the ''Seven Sisters" after nationalisation. The joint bidding by 

the FTOs "Tjazpromexport" and the Finnish "Rautarwk.ki" for the order of blast furnaces 

shop in <enezuela helped to incre~~e competition between the bidde~s. Moreover, the 

enterprises being constructed trilaterally, are placed under ownership and control of the 

host developing country and are not sub.1ect to unreasonable restrictions including export 

and transfer or technology. 

In sum, the experience gained by tt.e USSR in the -chinery import ~rom the West may 

be or use and or interest to developing countries both in its legal, institutional and 

contractual setting and through the practical business opportunities and arrangeicent~, 

conducive to development. 
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<;HAPI'E!l l; PRESE.\"T TRE?f.JS o:- F'IJNDiliG INVEST!<ENT Iii DEVELOPING COU!iTRIJ::S 

General ~velopnents of Eq~ity Finance. 

The basic patterns of private foreign direct investment devel0pment as outlined 

above bepr out the slov grovth of private foreign direct investment in developing 

countries. In addit~on, vhat little grovth exists is very unevenly distributLJ. A 

nU111ber of developing countries have sometimes been cut off from industrial investment 

funC1ing flovs. Others cannot rely on a steady volume or funds needed for rurther 

industrialisation. The reasons for the small contributions of private investors 

froon industrialised countries are tvofold: 

Firstly, private enterpris~s in industrialised countries have undergone significant 

changes in the degree or self-fir.ancing. Self-financing or internally-generated capital, 

sometimes supplemented by additional capital contributions or share holders, is the basic 

layer of capital for investment purposes. The degree or self-financing together vith 

the structure of external capital determines the propensity or an enterprise or an inves-

tor to embark on risky strategies. The more equity ,·apital, as a result of self-

t'inancing, the enterprise can re 1.y on the less it is ~ubject to adverse effects of 

fluctuations of business. As self-financing is gradually diminishing iu many indus-

trialised countries, nev risky investments vill decrease. 

Secondly, private direct rore:ign investment in developing countries has been 

perceived by investors from industrialised countries as a r: sky operation. It is 

evidenced by the higher risk premium~ demanded by investors. One or the risk factors 

is the so~alled "political" risk, involved in investments in developing countries. 

But other trading or con..nercial risks are also presumed to be substantively hi~her in 

these countries. 

T&lten together, funds for invest~nt in developing countries vill have to consist 

of internally gec~rated or other high-risk funds. As long as th~ risks attached to 

investment in developing countries are evaluated to be high, other funds, less risk 

prone , may not be uaed to supyly investment capital. 

medium term vill be very limited. 

Consequently, tunding in the 

CHAPTER 2; GUIDELINES FOR NEW MECHANISM::: 

1. The Issue for liev Mechanisms. 

To remedy the tunding situation briefly outlined above and in pur11uance of the 

mandate anJ the policy ob,1ecti ves raised therein, tvo routes or action may be pre.posed: 

First, risks attached to private foreign direct investment may be reduced. It ii 

i1111portant to reali'le that funding of investment, either by innstors or by lenders 

critically dei>e!nds on the meaaure or risk inYOlved in the transaction. Since the role 

' 



Of investors &S principle risk takers in the supply Of finance is gradually reduced in 

relative importance, the risk involved in f'unding vill be even larger. Mechanisms have 

to counteract this development by offering s~ features or risk reduction. 

Secondly, the risks or investment have to be assessed and matched vi th appropriate 

suppliers of funds in order to cre~te ar. optimal lllix or project's funds and risk expec­

tation or funding sources:~ 

Both measures vill eventually lead to an increased availability or funds, as reduced 

risks • given a constant return, may stimulate addition al sources or capital. Sources 

such as coamercial banks ,.·.iich are nl'.'t usually suppliers or risk capital, may be more 

liilling to cOlllllli t funds : r reduced, i.e. ''bank.able". risks are apparent. But their 

risk-taking capacity is .illlited to the default risk, i.e. the ~isk not to recover out-

standing amounts from borrovers. Default risks in tlll"ll may rlu~tuate according to the 

11111ount or project's risks ~ccuring during the life or a loan. Therefore, default risks 

are subject to the overall risk distribution or a project. Ir the general risk incidence 

can be reduced, the default risk vill be accordingly lover permitting other sources to 

extend capital to projects. 

2. Risk Transformation as the Common Denominator for Mechanisms. 

The activity to be shovn by nev mechanis;ns, the reduction or risks?) and the 

possibility or nev funding s~urces may be called risk trJ1U1sformation. 

risk transformation begins vith tvo basic asslllllptions: 

The process or 

The first assUlllption is that sources have a certain degree or risk aversion. They 

vill advance capital to projects only in cases vhere the risks for an adequate return 

do r.ot exceed this level. The level of risks accepta'cle to sources depends on tvo 

factors. 

- the ability to handle or lllAI".age the risks attached to the funding operations and 

··the ability to accommodate losses on risky assets. 

J.. demonstrated by the funding patterns Of different parts of the investment cycle, 

the degree or riskiness of various operations can be measured and may ~e perceived by 

the source. 

The goal or risk transformation then is to make risks involved in projects and 

sources risk expectation compatible. 

!._/ Ri .. ks are measured in various vays, e.g. in setting rilllr. premil.llllB for returns on 
capital or making provisions for losses. 

?) Risk is defined as the p,egative deviation or an expected return. The smaller 
value of returns may be caWJed by technical, financial or managerial probleaa in 
all 3tages of project pl&.lllling and implementation. 
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3. Alternative Ways of Risk Transformation. 

There are basically tvo vays to t?"ansform risks. The "upstream" transformation 

alt~1"'1lative is to reduce risks by controlling the occurrence. This has traditionally 

been the task of investors for the so-r.alled trading or commercial risks. "Dovnstream" 

transformation reflects the vay insurance and lenders are handling risks. In essence, 

it implies the insertion of risks in a broad portfolio of equal risks. The greater the 

number of risks a portfolio covers and the more homogenous these risks are the better 

are the chances of calculating reserve requirements ror losses. By charging costs to 

capital, allowing for reserves, risks can be perfectly accOllDodated. 

In addition, runding risks may be diversified. Diversification rests on the 

theory that indeper..!~::t; cash ~i ... ·.-;; as the financial stratum or an investment project 

vill not cumulate their respective risks. Rather they vill, on the average, balance 

out ~ach :>th• :-11 risks. 'Well diversified stakes in a number or projects may increase 

the capacity to accommodate more projects vith possibly higher risks. 

Both "upstream" and "downstream" transformation may be achieved by three methods. 

Shifting risks is effectuated either by assigning the task or control to sOlill!!body 

particularly capable to manage risks or by having re~ourse to an institution differe~t 

from the project's ovner or investor in case of loss. 

Spreading the risk involves increasing the number of participants sharing in the 

control or assuming a pL.-t er the burden should a loss occur. Securing risks is an 

option ordinarily open only to dovnstream transformation. It means the setting aside 

of assets to be liquidated in cases of loss. Upsteam securing can be achieved by 

restricting particular stra~egies vbich may be deemed to pose unbearable risks. 

4. Means of Risk Control 

Because dovnstreara risk tranfo:naation is a feature commonly practised by banks 

.-nd insurcnce companies , it needs little explanation; but the vays and means to achieve 

"upsteam" trans formation baTe not orten been explored. Generally, it has been tbe 

investor entrusted vith the goals of proper manhgement of the project's funds vho vas 

responsible for control. Other sources of funds perceived him as the party respon•ible 

for paying claims if risks vere not avoided. The developing economy has had to take 

the lion's share of losses because the investors have hardly been in a position to control 

some of the external factors influencing project risks. Accordingly, investors ha...e 

rerused to take these risks or charged high premiums, vhich in turn reduced the attrac­

tiveness or a project to the de...eloping countries. AZJ a ronsequence, other measures 

are called for to at least attempt control. 
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One possibility!! of risk spreading is the externalisation of price and marketir.g 

risks. Long term purchase contracts vith fixed or regulated prices can assure this aim. 

AnothPr possibility of risk spreading is to create infrastructure vhich can support a 

project in cases of severe strain. By caret'u.lly tailoring the project to the facil~ties 

md/or creating infrastructure responsive to project's needs, risks can be carried by an 

economic enriromient supporting the projec:t. This vould also help to reduce frictions 

vith politically motiYated, i.e. not directly market or:ented, bodies or the developing 

econ~. 

Risk shirting has been practise! by financial institutions and banks as vell as other 

inotitutional inYestors. One mechanism used rather broad:y consists of involring home 

state or host state authorities in projects, to induce these bodies to influence projects' 

risk. A5 a rule host states have granted guarantees for the risks under their control. 

Finally, to hed8e against project r• sk, lenaing ins ti tut ions haYe orten resorted 

tn lending control measures. This has been achieved by provisions, stipulated in loan 

Agret!mt!nts, setting indicators as to the project's health. Ir these indicators, e.g. 

certain financial and related standards, signalled a risky situation, banks attampted to 

use their influence on their customers to cure the situations. 

5 . Conclusion 

Risk transformation as guidelines for mechanisms to be proposed haYe to perform tvo 

functions·: First, they have to assess and evaluate risk and subsequently shirt identi­

fied risks to institutions vhich are best suited either to control or to acc011111odate 

them in their portfolio. Secondly, project risks not manageable this vay have to be 

reduced by spreading or securing to such an extent that appropriate fund sources may be 

willing to supply capital. Both fit together vith the questions raised in the preceding 

chapter. Both risk shirting and risk control may increase capital flovs or at least 

help to bring about llOI"I! stable ru~iing conditions. Developing countries par!icipating 

in risk ~ontrol may thereby decisively increue their share or influence over t't•':lding 

conditions. In fact, the more risks are reduced by a control acceptable to fUnding 

sources , the more stable the funding nova vill be. 

!/ Most of the measures of risk and its control are dealt vith in the chapter c·n 
finance. These measures generally aimed at spreading risk oYer a large number 
of institutional investors, do not touch on the control aspect advanced here. 

~~~~~~~----~~~----------------------------------------.................................................................................. .., .... 
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CHAP'l'J:R 3: "COICEPTUAL FRAMEWORK" 

International industrial co-<:ieration does not solely consist or a transfer of t'Unds 

across borderl!. Rather it has to be considered as a bundle or transfers or tangibles 

and intangibles allowing the investor to achieve his business goals. Still, the aTaila-

bility or t'Unda for investment plays a dcainant role in the llecision process leading to 

the establishment of a project. It ma,y not only decide vhether or not to invest. It 

will also substantially influence the goals of investment, its execution and perfol'11&1lce. 

'l'he scarcer the t'Unda. the more their influence on investment. 

For this reason, it appears indispensable to back up "selective access" policies 

through mechanism. proriding t'llnds on tenia compatible to oTerall policies or inter­

national industrial co-operation. In fact. t'Unding has tc be aaong the policy options 

pursued to promote perfonaance and stability. Objectives for t'Unding derices are, 

therefore. in no va.y different rrc. other methods adTanced 1111d explained in this 

chapter. 'they nec~11arily supplement contractual and legal iapro"Yeaents in the 

co-operation process. 

The system proposed is neither meant to be exclusive nor a substitution for the 

vell-t'llnctioning traditional machinery or export 1111d in'Y\~staent t'Unding. It attempts 

to create instruments to cope vith an industrial co-oper11tion situation characterised 

by emerging ronas or co-operation. 'l'heae instruments c1111 be used by existing bodies 

active in channeling t'Unds to projects. 

'l'he in1tnment1 are: 

(1) In.iustrial Investment Insurance Corporations. Such corporations should be 

established in each major region or the Third World by countries or the region. 

and insure innatments ll&de among these countriea (South-South). against 

political risks. 

( 2) Innstment Insurance System (a fO?'Ull for the regional innstment in1u1 ance 

corporations 1111d insurance institutions or industrialised countries). The 

system should aia at hanionising :i.nnstaent conditions ( &Yoid OYerlaps and 

diatortio .. ) . 

(3) RegioLal (denloping countries) guarantee for industry (industrial inYestaent) 

association (conring project related loUll against commercial rislts). 

Would transrona non-equity fundint into long-term rillr. capita.l. 

(Ii) Contractual (contingent) liability insurance consortium (cOYer• failure to 

perfona according to contract) . 

industrial c011plexe1. 

Applies to paclr.age purchases of whole 

'lbe coaaortium should enable foreign contractors to undertalr.e high rialr. 

projects vith po11ibly costly perfonaance requirements. 

- J 
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CHAf"I'T ....R k • IlfVESTMENT INSURANCE 

1. Fonner Proposals 

?roposals or promotional mechwislllS ror foreign investment frequently have been the 

centre or international attention. They may be grouped roughly under three headings; 

- creation or a multilateral investment insurance agency. By insuring foreign 

investment in DCs against political risks reserve requirements or vrite-<irrs ror 

losses on investment can be reduced. Hence, the investor may increase foreign 

holdings vithout a parallel increase in dOD!stic reserves; 

- strengthening or the t'Unding base or multilateral financial ag~ncies to increase 

direct fUnding for projects in DCs. More recently, third-party rinanci:ig as an 

approach to create a better balance between the investor and the DC has been 

advocated; 

- reactivating or creating multilateral financing guarantees granted by inter-

national bodies. Guarantees may be extended on a more informal basis demon-

strated by the 'o-called co-financing technique or as a straightforvard 

guarantee ror loans or bond issues. 

All or the many proposals rorvarded have to compete with bilateral proposals and 

schemes, existing or planned. In this area, competing ICs' export financing schemes -

direct lending, subsidies or guarantees - have remained one or the most efficient 

direct or indirect suppliers or investment capital especially for ma~uracturing invest-

ment. Bilateral investment promotion or guarantee treaties have set mutually accep-

table norms or behaviour ror foreign investors. In exchange, national investment 

insurance is granted to ~nvestors subscribing to these norms. Each or the three 

groups or proposals has its merits. However, it is suggested that none or the proposals 

be actively promoted at this point. All proposals have been built on the understanding 

that increasing the t'Und rlov is in itself an aim worth being supported. Therefore, 

these proposals abn gradually to increase investment tunds channelled to developing 

countries. Consequently a step-by-step improvement or the institutions already in 

existence may lead to a better performance over time. 

a technique vhich has to be developed little by little. 

Co-rinancine, for instance, is 

It has to allow for a process 

or building confidence among the responsible actors in this field. Any new mechanis111S 

will only interrupt this process and adversely arrect the performance or this tech­

nique. The aae reasoning applied to an increase in investment 1'unds channelled 

thr~ direct project-lending operations or international financial institutions. 

Whether these institution• should search more aggressively for nev projects to be 

financed under e1tabli1hed rules or ahould relax some project exaaination rule• aay 

be decided only on a case-by-case basis, eventually leading to a nev state or the art. 
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Proposals ro::- mechanis11& orrered in this paper start vi th the understanding that 

structural char.ges in the f'Unding p::-ocess may only be brotJ8ht about by a nev institu­

tional set-ur: the structural changes to be pursued have been broadly stated in the 

rirst chapter or the study. They may be brierly restated as rollovs: 

Foreign ic.vestment should be activated along the lines or mutual long-term benefits. 

To re•.p these benerits, development perrormance bas to be increased in line vith DC 

policies. In exchange, problems relating to long-term stability or investment, which 

have in the pa.st contributed to higher cost ror investment in DCs, may be satisfactorily 

solved. 

The same principles apply to the question or adequate fUnding for investment in DCs. 

Funding vill ultimately rely on repayment sec~rity. Stable repayment conditions depend 

on performance or the project, i.e. the contribution or the investment to the developing 

economy. 

Given the necessity for DCs to determine their goals or performance for investicent, 

funding schemes vill hinge on a clear-cut proposition: f'Unds on appropriate terms vill 

be available on condition that these fUnds promote investment in line vi th DCs' "selec­

tive access" policies!/. Funding support mechanisms vill, therefore, have to incor­

pora~e these selective ac·ess and control policies in a balanced vay, in order to 

increase stability and subsequently the probability or an increased rlov or t'Unds. 

Mechanisms proposed share three traits: first, the deci!lion to support funding is 

taken from the DCs ' viewpoint of investment. The funds ' uses and effect on performance 

are the benchm&r\ ror a positive decision. Second, the mechanisms have to reflect DCs' 

determination to create a selr-swstaining process or industrial develoi-ent. Mechanisms 

are, therefore, designed to be self-reliant. Third, co-operation betveen DCs and !Cs 

is achieved on a concrete project basis. In this vay a coincidence or interest lll8Y 

easier be determined and sustained ror the life or the project. 

2. Multi lateral Investment Insurance and its Shortfalls 

To illustrate the approach rolloved by this paper and to indicate changes via-a-via 

former at~empta, proposals ror a multilateral investment insurance scheme have received 

increasing attention~ Proposed schemes rrotect foreign investment capital, inclusive 

or retained earnings and in some ca.sea long-term loan~ in lieu or investment, against 

the risks or var, internal unrest, expropriation and inconvertibility or transfer dir-

t'iculties. Ri3ks or this kind are tenmed "political" risks. 

1/ For a definition or this principle, see Ch. 3. 

2/ The interest baa been reignited by the Sri Lanita pr~pos&l for Third World 
participation in inveatMnt insurance achnies, aade at the 33rd Ull General 
Aue•bly 1977. 



Proposals for international inttstment ins;rrance hatt had a len~hy history. Ettn 

before !'irst models or an International Insurance ~ncy ( IIIA) surfaced in 1962, efforts 

had been undertaken to create multilateral insi:rance for the risks mentioned. The last 

and most videly publicised attearts, the IIIA, vu put to rest in 1973 vhen acreement 

could not be reached on a substantial m.111iber of issues~J. 

Three basic arguments for a dimssal of such insurance are : 

(i) schemes of the kind propose1 hatt liaited influence on the propensity to 

inttst in DCs; 

(ii) no la.sting global interest exists to support operations of a 11Ultilateral 

scheme; 

(iii) there is no need for a nev lorth/South scheme as existing national schemes 

can fulfil its aiu ilore efficiently~/. 

Liaited eTidence concerning point (i) indicates that in..-estment insurance a.lone vill 

not contribute dec:isi..-ely to more and better adapted inffstment in DCs. A prime reason 

is transactional cost, especially for medium and small in..-estora. in arranging ins•1rance 

vith such an agency. 

the first place. 

Hove't"l!r, it is these inttstors the agency should be addressing in. 

In regards to point (ii), discussions on IIIA ha't"l! demonstrated clearly that no 

la.sting globlll. interest for internationally insuring of in't"l!stment can be achieved. 

But eyen i r an agreement could be reached, international rules cannot take into account 

demands or indiTidual DCs I policies in relation to insuring foreign inTestment. Secondly, 

global control OTer in..-est.aent has to be exercised to kee~ risks at an acceptable leTel. 

But the rules for control necessarily vill be far too general and, in any case, insur-

ficient a.s a basis for operati..-e, rational insurance policy. Thirdly, subrogation and 

dispute settleuent vill alvays create frictions betveen members of the scheme. These 

frictions, vhich vill be f'!lt also by the go..-erning body of an insurance scheme ).1 vill 

have a direct impact on ruture fUnding. The governing bodies may also be hampered in 

fulf:iiling other duties and services by their role in the administration of insurance. 

In considerin~ point (iii), no apparent need can be seen for such a scheme, Durin~ 

the last decades, a number of national schemes in industrialised and middle income coun­

tries have been established. These schemes because of their small size, co!llpared to an 

!/ For a ~eneral surTey of problems and approaches see Martin, Multilateral InTestment 
Insurance, Harvard International Lav Journal 8 (1g67) 2AO; 

?_I Solle of the objections voiced in this chapter have also been made in a paper by the 
De..-elopaent Comaittee, Multilateral Investment Insurence, The Harmonisation 
Alwrnat.ive, JC/'riG/Cl4/7C-3, 7 :Aiot.eir.i<er, lG Fei:.r..i&.rJ 197C and precedii..6 y&yera or 
th~ '~ cC!'r.ittee. 

11 Cf. especially for conflicts of interests arising out of such an activity for 
in~ernational bodies Aron Broches, International Inve1tment Guarantee•, Proc. Am. 
Soc. Int. L. 1962, 81, 87. 
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international scheme. and their ensuin• caoacity to react ouickly to chan•es, are in a 

~etter '[)()Sition to accommodate nev oatterns of investment. !o4ost of the states suoportinF' 

such schemes vould be rather reluctant to abandon tl-.eir schemes or tr&l'!sfer oart of their 

resources to an ~nternational ¥ency. Other schemes considered insurance enough of an 

incentiv~ to make investors follov a mutually accepted code of conduct!./. Wlaatever the 

efficiency of such in:Surance, DCs vill ~a~n only if the code reflects "selective access" 

and control policies. As these factors lllll.Y change fre111 time to tiae. the stability 

required by such a scheme may be questionable. 

Another noteworthy attempt as presented by IJ.DB vould consist of an insurance 

system exclusive...,,- Cleared tovards extractive industries. In this limited sector vith 

its particular risk features , mutual consent for stable operations probably exists. 

In conclusion. Rchanisma substituted for past futile efforts should consider 

policy options or DCs and vest~d interests or !Cs or DCs. ~ both these are..a or 

interest di f'f'er widely• an attempt has bE<en -de to create an organisation taking into 

account these differences. 

3. A Tvo-Step Investment Insurance 

The sheme proposed here consists or tvo parts: l) Industrial Inve-.taent Insurance 

Corporations (IIIC) on a regiooal level, as institutions to insure DC investors against 

tradi tic..nal risks or investment vi thin 11he region; 2) an Industrial Insurance System 

(!IS) as a forum to help settle colliding interest• ~f IIICa and to create a forum to 

exchange vieva vith insurance schemes or ICa. In this vay tvo or the above objections 

are achieved. lev mechaniaaa should not be directed tovards big enterprises from the 

lorth, vhere the incenti Te effect is aini-1. And. vhile no balance or interest can 

actually be found to exist between !Ca • ins~ance and DCs • policies, DC demands ~ be 

Yetce~ more efficiently in a system combining countries and institutions fl'Oll the South 

and the Rorth. 

;_) Industrial In.eatment Insurance Corporation (IIIC) 

IIIC'a regional insurance corporations to assist in and promote intra-regional 

development U10ng countries from the South mq be ahaped along the lines or the Inter 

Arah Inveat11ent Guarantee Corporation ( IAIGC l · Thia corporatiol\ actually the only one 

in exiatence. has been acti-,e aince 1975'?./. For a more preciae description of ita 

organi1at1on and ita function as a model for other IIICa, the reader may refer directly 

to the Convention e~tahliahing IAIGC and other legal inatrumenta. Some topica are 

highlighted here in order to aupp~ background for this diacua1ion: 

~I See e.g. Comaiaaion of the European C<llmNllitiea. leed for C~ity Action to 
!ncour~ European lnn1t•nt in Deftloping Countriee and Guidelines for Such 
Action. CC»C (78) 23 :'in&l, Brua11ela, 30January1978. 

?J The author grahfully ac:ltnovled«e• aaterial proYided by th" Director General of the 
IAIGC Mahlloun Ibrahia Uaaan as well as other information aupplied on occasion of the 
Meeting of Financial hpert1 held in Vienna from 6 to 8 Dec .. ber 1978. 



The aims or the corporations are to improve the investment climate vithin the 

region in order to spur intra-regiontl investors' villingness to invest across borders. 

The basic instrument ~o induce this behaviour is investment insurance granted to 

investors against political risks. Insurance is granted to increase intra-regional 

co--0peration ar.d to promote effective development in cases vhich vould otherwise not 

have been viable, (art. 2 and 16, para 1 (a) and (b)). 

The corporate statute envisages the fUnds to be partly paid in and part!;; callable. 

For economically veaker countries provisions have been inserted to allov for so~­

currency financing of the shares. In cases of loss, member countries' liabilities are 

limited by their shareholdings. All rights against the insure~ party, inc!uding 

rights held by the host member country, vill be subrogated to the corporation. The 

lav vould encourage contracting states to improve the regional investment climate and 

to induce harmonised investment conditions. Principles of lav COlllll!On to all contracting 

states, i.e. not just the legal provisions in force in hOllll! and host states, shall 

govern as long as there is no explicit provision of the convention. 

b) Investment Insurance.System 

IIICs set up according ~o the model on a re~ional basis vill in turn be members of 

the Invest--nt Insurance S:rstem ,as vill IC naticnal investment insurance schemes. IIS 

is, hovever, not intended to be another guaranteeing body. Rather its aim is to be a 

forum for conflicting interests of institutions dealing vi th the saice subject, investment 

insurance. In principal, actions to be taken by IIS are recommendations, vhich :ipon 

adoption by a system member may result in a better adjusted practice of investment 

insurance. There are tvo distinct are..s for recommendations. 

(i) Recommendations may lead to an improved co-operation betveen different 

insurance schemes; 

(ii) recommendations may cause conditions or insurance to reflect better the 

prevailing prerequisites of development. 

As to (i), it may be envis~d that IIS's recommendation vill make it easier for 

members to co--0perate and to harmoni%e their rules ror the extension or insurance as 

vell as ror purposes or loss administration. 

~to (ii), a gradual adjustment of conditions granted for insurance in recipient 

countries may lead to a greater responsi ve.1es11 or investment insurance for prcJects' 

needs. 

T!lese mechanisms and !Cs' investment insurance progr~s are planned to comply 

vith the basic quid-pro-quo requirement. Ro imnediate instrument to create the 

balance of interests can be suggested at this sta,;e. But it is IIS vhich gradually vill, 

by confronting IC11 1 investment insurance vi th IIIC1, create enough momentum to secure 

stable inveetment conditions in exchange for increased developmental performance. 
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CF.A?TEP ~: GUARA.'ITEES AND INSUP.AJ~CE AGAINST CCJ:MERCIA.L RISKS 

The regional guarantee scheme P• .iposed ?articularly should help minority and 

non~quity investments to overc~ rt:..1ding constraints due to the absence or a provider 

or risk capital. The insurance scheme mainly concerns roreign contractors, i.e. 

contributors or assets, vho increasingly are called to !'urnish all equipment and 

intangibles ror production. The essential dirrererce between the guarantee scheme 

and the regional insurance scheme lies in their respective approach to changing struc-

tures of investment. The guarantee scheme's raison d'@tre is the substitution or 
equity-funds by external funds secureJ by the guarantee or the projects' major bene­

riciaries in order to create a working identity between risk control racilities and 

the locus or risk •ithin an investment project. The regional insurance scheme should 

enable foreign contractors to assume risks that they are best suited to control. :n 

addition, as n~v and bigger risks or contracts exceed the risk-taking capacity or 
contractors, the regional insurance: scheme vill provide an opportunity to guarantee 

that damages caused by risks vill not endanger the viability and performance or a 

project. 

As they are closely related in principle, the operations or both mechanisms may 

be complementary. Basically, the guarantee scheme secures repayment or !unds, 

regardless or the risks threatening to interfere vi th repayment. The regional 

insurance scheme secures the termination or a project in the agreed-upon manner: 

either by insuring particular risks or by insuring contractual behaviour or the 

contractors . As bringing the project into production in an orderly mann~r is one 

or the foremost prerequisitt·s or loa."l service' they help to increase the probability 

or repayment. 

CHAM'ER 6: REGINA: GUARANTFE FOR FIJIIDS - REgiona.i Guarantee for Ilfdustry Association 

1. Introduction 

Contrary to investment insurance, vhich has a settled insurance pattern and 

practice, other funding support mechanisms have to take into account different states 

or project funding and dirrerent types or projects to be promoted. Therefore, they 

must be organised to allov for additional flexibility. In REGINA, the mechanism 

proposed in response to the present funding situation, guarantees supplied by developinR 

countries, members or the association and industrialised countries are to be channeled 

through a regional association. The guarantees &41;ainst non-political, i.e. co .. ercial 

or trading, risk in member countries, are Riven in the form or investment and contrac­

tual contribution• to otherwise financially unviable projects vith a positive 

develo~ntal effect. 

., 
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&!fore detailinr. the reasons leading to REGINA. three preli~inary points have to be 

( i) REGINA is supposed to serve as a more effective intennediary for medium­

si %ed projects on a regional basis; 

(ii) REGINA has been proposed to fill existing lacunae in presently operatinF 

funding systems ; 

(iii) REGINA is a self-help institution. 

viable and even sel r supporting. 

Its operations should be economically 

As to ( i): 

At present. the general situation for proJ~ct finance is characterised by an 

abundance or funds vis-i.-vis an IP'lp&rent scarcity of "viable" projects!/. This 

imbalance can be attributed to: 

- the existence ot a highly centralised, concentrated structure or financial 
. . . h 1 . ,..__d d . . ' j 21 institutions c anne ing iwi s to eveloping countries pro ects- ; 

- an insufficiently developed netvorlt or institutions capable or identif')'ing 

small and medium-si%ed project opportunities and matchinr. these opportunities 

· h ad f · al 3/ · h" · · vit equate sources o capit - vit in a given region. 

In this respect REGIIA's aim is tvofold: 

It has to identif')' and prepare pro~ects opportunities or increase the 

absorptive capacity or projects for external funds: 

- it has to bri~ the gap between higher level insitutional sources for 

development funds anu the projects. 

As to (ii): 

As far as the guarantee facilities administered by REGINA are concerned, REGINA 

has to react to emerging patterns or investment in developing countries. Most or the 

guarantee and support schemes or industrialised countries have been shaped accordin~ 

to the internal political considerations of industrialised countries. Exuiples are 

~I Discussions on the Expert Group Meeting on Industrial Financing, Vienna, 
6 - 8 December 1978, ID/WG.287/10, 22 January 1979, sec. 15. 

?_/ IBRD, World Development Report, 1978, p. 67. 

ll ~~ore cOlmOll explanation is the lov absorptive capacity for funds in developing 
countries. This argument mq be vlllid for general purpose lending. The absor­
ptive capacity for project funds, however, is detel"lftined to a larr,e ext~nt by the 
behaviour or funding source1 and by the availability or identified fUnding 
opportunities. 

' 
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export credit puarantee or insurance scheries. Their operations a.re net primarily 

intended to help rund developing countries' projects, but to increase the export of 

capital goods. The same holds ,;.rue for investment insurance~J. Its purpose is not 

so much the facilitation of investment as a contribution to developing countries' 

economies. Th~~ a.re rather thought to help overcome investors' difficulties in con-

quering new markets. Consequently, the requirments for support from these sources 

only secondarily reflect develcJing countries' policies toward 'nvestmeLt. T'ne 

resulting lacunae include: 

- guarantees or insurance for multinational ventures; 

- transfer of intangibles in lieu of investment: 

- minority investment. 

If need arises in industrialised countries, these lacunae may be eliminated by 

various other devices. Indicative a.re guarantees for service for the mineral extractive 

industries or schemes to cover foreign currency costs or finance or a guaranteed export 
2/ contract- . Still, an institution whose decision making is dominated by the developing 

countries receiving the transfer will be in a better position to phrase its conditions 

of operations according to policies represented by developing countries. 

As to (iii): 

To safeguard the Des' decision-making· authority, REGINA has to be designed and run 

as an economically viable self-supporti:i.g institution. 

to: 

Therefore , care has been taken 

allow for flexible reactions to socio-economic prerogatives; 

- adhere to established organisational schemes vhich have proved their economic 

viability; 

- create REGINA as an institution vhich should perform 1110re efriciently than 

previous attempts. 

b) The Issue of Guarantees 

Guarantees by REGIKA vill be partic~arly suited to a~hieve effective risk-

transformation. First, transformation is secured by the shirting of some project 

risks to industrialised countries and developing countries. Upstream transformation 

!./ This paper follows the definition of the tenns "insurance" and "guarantees" as 
developed e.g. in the Development Collllittee, Multilateral Investment Insurance -
The H&r:'.!:>niaation Alternative, DC/VG/CM 78-3, Sup. 7, 16 February 1978. Never­
theless the distinction appears to be rather arbitrary. 

?/ See the OPIC insurance progrume or the guarantees given by Trt>uarbeit a.id the 
Scheme proposed by ECGD, vt.er-eby ECGD insures project finance by Eurobank•, see 
R.D.C. McAlpine, The Fin1o11cing of Capital Projects, a Viev from London, The 
Banker, December 1977, 63 (69). 



:y securing risits is exercised by the control of P.EGISA over guaranteed projects. 

FrcJect control is facilitated as 

REGI~A acts on a primary level and i~ co-operation vith the ~ost imjJ<lrtant 

factors of industrialisation of the project's home country: 

REGINA is to develop the abilities to evaluate the projects in their proper 

social and economic environment: 

- REGINA acts in harmony vith policy conditions applicable to projects thus 

preempting possible political frictions. 

In addition, granting guarantees vill better match project opportunities to funds 

as guarantees may : 

- act as a catalyst of other funds, vhich vould not have been available vithout 

the guarantee covering default risks: 

- influence the perception of risk of other, mainly unsecured, lenders involved 

in lending to the project; 

thus help reduce cost of original ::.ending, possibly resul tinp; in a final cosl. 
1/ advantage for borrovers- : 

- exert pressure on project ovners to tailor their projects to fit requirements 

for guarant~·e programmes as vell as to stay by accepted standards of project 
2/ management and performance- • 

By concentrating on guarantee operations, REGINA may attain a high standard of 

proficiency vhich comparable direct-lending operations ordinarily may not have. 

First, REGINA could restrict its effo:-ts to controling and monitoring projects. 

As guarantees are granted by other institutions, REGINA vould not have to divide its 

resources be' -~en tht management of portfolio and the moni taring of debtors. 

Secondly, by specialising in project evaluation and control, REGINA may gain 

economies resulting in cost advantages over comparable lending operations. 

In essence, REGINA Yill be asked to assume part of the traditional investor's 

risk -control functions. Once REGIBA has managed to identiry risk, to shift or spread 

it, it vill have to arrange that remaining risk be kept at an acceptable level. If 

~ontributora knov the risk limitations, projects may be aa attractive as othL~ 

ventures. 

1/ Se~ Development Coamittee, op.cit., p. 78. 

2/ Guarantee 1ysteaa might by their lll&lre existence stimulate nev and better project 
propo1als, as project pr0110ters vill be enco\\raged to enaure that they qu.alifY 
for the guarantee scheme, cf. Report on an U?HDO Expert Group Meeting on 
Indu1trial Co-operation Contracts and Procedures for Solving Differences, 
Vienna, 16 - 24 November, 1977, ICIS.61, 3 April 1978, p. 13. 



2. 

7hree ~as presumed to ce in R.EGINA's don:aine are d~tailed belov: 

al Regional co--0peration 

REGINA i;h():.:J.d operate on a r.:-~i.onal level, "region" being de:"ined as a number of 

adjacent developing countries sharin~ a development standard and a level of industriP.li-

sation vhich make their policy objectives amenable to some harmonisation. This, in 

turn, vill induce the lovering of barriers to inter-country exchanges and vill provide 

opportunities for projects, operating on a rei>ional level!/. Similarly, condi.tions for 

funding vill have to be harmonised to such an extent that foreign contributors perceive 

the various countries as one region. Although some regions'. in:otitutions ha-n 

· d · d f t · 21 h t r1·11 h t · d b th I "" experience per10 s o s rain- , t ey appear o a ~ap, c arac er1se y .e &CA 

of small flexible institutions, not directly subj~ct to the v~aries of political 

change in a single country, but big 1tnough to undertake projects to serve a larger market. 

b) Guarantees 

REGINA vill administer a guarantee scheme. This vill permit developing countries 

to use and develop financial experience vithout bl!'~ng forced to supply the me.Jor funding 

required at the outset or bank.icg operations. Reserves ~or ~asses have to be estab-

lished, but they can be kept lov if REGINA succeeds in dravinir: on qualified personnell/. 

It is hoped that, given REGINA's skill, liabilities for guarantees need not be con-

sidered a.s actual claims against assets or the institution. Although such a practice 

might avoid conflict over the attribution of losses to shareholders, but ~lose control 

and supervision or risks should keep contin~nt funds at a reasonable level as the 

probabi!ity or losses decreases. 

c) Membership-

REGINA vill not extend guarantees on its ovn account. The institution is intended 

to :;rve as a broker for guarantees of industrialised countries and a trustee-fiduciary 

for developing countries' guarantees. Three differen. groups or participants or equal 

standing but distinct qualities should p~rticipate in the man114_1;ement of REGINA: 

!/ 
?.! 

- 11e111ber states' industrial planning authorities vould represent the policies 

of the ... embers: 

Thia has been the explicit aim of organisations like CAF or the AIP'. 

A proainent exurple is the EA.DB. Its operations R'eared buically tovards 
integration suffered through political dissonances between member countries, see 
O. Eze, The Legal Stat.is of Foreign Invest-nt in the East African Co..an ~rket, 
1975, p. 63 passim. 

e.g. EXIM-Bank. (US) hu a 25J reserve requirement for guarantee operations. 

' 
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- manufacturers' a.asociations vould supply technical knov hov in considering the 

feasibility or projects t~der the cor.ditions in the industries involved; 

- de·:elopment banks vould contribute expe!"iencE: in financial evaluation and 

funding of projects. 

The three groups shoW.d manage to combine their resources to reach balanced 

decisions. Co-operation procedures vill have to be carefUlly drafted to prevent 

disrunctional behaviour or ftilY one or the groups. 

from balanced operations: 

All three vould be able to benefit 

- member governments voul~ have an effective instrument to enforce investment 

policies; 

- manufacturers vould gain access to guarantees and funds vi th better conditions: 

- development banks vould find funding outlets. 

Foreign institutions and governments extending guarantees available to projects 

offered by REGINA vould participate on a case-by-case basis. If they elected to 

operate jointly or parallel to REGINA's operations, their participation vould be more 

intense. In principle, their degree of participation is dependent on their ir ~st 

but limited by REGINA's character as a self-help institution or developing coun~11es. 

3. REGINA 's Basil Mode of Operations 

Based ~n the qualities of the members and industrialised countries as rurther 

participants the internal decision-malting structure of REGINA is characteris~d by: 

- host governments as sponsors of projects; 

- manufacturers, presenting project opportunities or evaluating risks or technical 

success; 

- development banks as responsible for securing or examining finance for projects. 

If the project sponsored cannot be approved uncondition~lly because risks involved 

vould make its financing unfeasible, the fir~t step vould be to ask project participants 

to try to reduce rirks: host governments may be asked to create favourable infra­

structure: developments banks may advance some high-risk funds to finance particularly 

risky ope:r-ations: customers and suppliers may be approached to sho•U.der some of the risk 

in exchange for agreements serving their interest. If r~ining r)sks might prevent 

the project from obtaining acceptable financing, but risks can be kept at l~v levels, 

host states and other members vill be asked to advance guarantees. Their guar1U1tees 

vill cover a smaller Yolume, as their interest in the project and control over risk 

factors are ~')lllparatively lover. 
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It is at this stage that industrialised countries participate. H' the me!llbers 

may not be able to p;uarantee fully the project or if industrialised countries have 

demonstrated their interest in a guarantee. they vill be asked to elect one or three 

d.ternatives; 

- they may guarantee "excess" risk:s that neith""r the project nor the country can 

carry; 

- they may take out insurance for a proportion of all or a class of contribu1ions 

to projects, the remaining volwne guP.ranteed by REG!NA's member states; 

- they may create a fund entrusted to REGINA to support guarantees written by 

REGINA, or re-guarantee the primary guarantee written by REGINA. 

According to th~ mode of participation, industrialised countries' influence on 

guarantee operations vill vary: 

- e~ending guarantees for excess risks vill be at the discretion of ICs. Exces!'> 

risks projects might be of particular interest to industrialised contributors 

which, if not for REGINA 's guarantee possibility, would try to have their home 

states sup;iort the projects' risks; 

- ~he guarantee of a proportionate volume of funds advanced to the project or of a 

special kind of funds can be done in two va:1s. Either the guarantees are 

extended by industrialised countries' institutions, or from guarantee lines which 

have been made available to REGINA. In the former alternative, industrialised 

countries vould depend on REGINA for careful evaluation and monitoring of projects. 

In the latter, the guarantee decision would also be t.ransferred to REGINA. This 

increased the discretionary power of REGINA. However, u !:>oth developing 

countries' member states of REGINA and industrialised countrie~ are guarantors 

and may suffer equal losses, there is l~ttle danger of REGINA abusing its 

discretion; 

- re-irxu-anteeing or jointly guaranteeing risks, or parts thereof, written by 

REGINA for its member c:-ountries, would call for the same alternatives. 

Bilater!Ll agreements between member couutries and industrialised countries ma:t 

im1titute guarantee lines in favour of projects guaranteed by REGINA. At the ,.ame 

time, these agreements might help control or reduce ri~:d, as they stipulate fair 

conduct rules for foreign investors or other suppliers of funds. '!'bus , the supervieory 

position of REGINA may be improved, resulting in a greater capacity for control. 

Relations between the members of REGINA and industrialised countries detel'llline 

operational modes fo-. REGINA. The following chapter will present examples of the way 

the guarantees should be put to work ~ffectively. The examples are meant to be neither 

.:xclu11i ve nor may they '-PPlY in every circumstance. They may be elected aa appropriate, 

depending 011 the str.ge of development. investment policies or particular project 

considerations. 

' 
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al !-lino_:!tz Investment 

REGINA's basic mode of operation is fashioned according to the prerequisites of 

self-help i~stitutions. It does, hovever, not exclude the cover~e of foreign source 

inflovs for industrialisation. REGINA's prime task is to integrate foreign source 

inflov5 into the domestic process of industrialisation in order to gain de~-elopmental 

benefits for industry and the overall economv. Conse~uently, foreign direct invest-

ment, as loPg as it can substantially contribute to domestic investment, appe11.rs to be 

one of the primordial targets for REGINA's operations. 

As a result of the guarantee, the forei,m minority investor is not bound to charge 

the project excessive rates for finance, goods or other inputs to C0111pensate for higher 

risks c011111only associated vi th foreign minority investment. The r.uarantee may equally 

induce foreign contributors, unable to secure foreign investment financing because of 

balance sheet constraints, to channel additional f\lnds to projects ~&inst project's ovn 

credit basE, fortified by REGINA's guarantee. 

Similarly, the guarantee may apply to larger projects, vhere foreign firms have 

been retained to supply necessary services vittout being eligible to acquire a substan­

tial stake in the investment. A~er such a ~r~ject's fir3t phase (construction and 

initiating production), REGINA's guarantees may be needed to refinance export credits 

and other equipment, related debts falling due and, to a lesser degree, to serve as 

working capital. :'be aim of this second phase, "the technical assistance pha.oe", is 

gradually to replace all foreig:i components in the project. During this phase, the 

considerable risks related to production and marketing might cause the costs of nev 

lending to be even higher than the costs of preceding indebtedness, and so threaten 

further operations. 

b) ~ajori ty-ovned Projects 

An exception in guarantees vill be foreign-majority-owned projects vith priv&te 

domestic partners. Projects vith such ownership structure may be required vhen 

developing countries vant to exploit a monopoly benefit, but are not yet prepared to 

integrate the venture into the dom~stic economy. The prime reason for such a 

determination may be that existing link~s to the local economy are too fev and 

too veak a.~d the cost for creating n~v ones too hi~. 

Unable to finance a project directly, developing countries might also be villing 

to secure b substantial shareholding in the enterprise in exchange for granting 

necessary right~ and permits. Sin~e the required loan finance in these cases may 

depend on a gua.!"antee, REGINA guaranteea may be granted to loans such as: 

---

' 
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- pro~ects, vhose output cannot yet be processed in the counti:-y, but vhich yield 

necessary roreip:n exchange earnin~s; 

- long-term projects, vhich ror the lonF-tenn rixed assets needed and additional 

risk ractors vould unduly strain a de..-elopin~ country's portfolio ror risks. 

Loan fin&I'ce needed ror projects or this kind and gi..-en in riev or ruture earnings 

or the project vill generally require particular precautions for reducing, spreading or 

monitoring risks. A guarantee vould help achieve this task, vhile proTidinp: parti-

cipants rrom or.s vith a TOice in decisions relating to loan 11anagement. 

c) Guarantees to Support Foreign Contractual Contributiaos 

Guarantees extended to projects described in both previous subsections mainly 

support foreign contributions, by and large conforming to traditional foreign direct 

investment patterns, characterised by a mixture of contributior.s vhich individually 

and in particularly together allowed contr~l to be exerted o..-er the investment!_/ 

The following subsection is devoted to in restaent patterns, vhich have in ccmaon their 

fragmentary structure of contributions, as represented by the so-called "quasi-equity" 

contributions. On the funding side, fragmentation or financial contributions vill 

loo~en the grip or investors over financial inputs or a project thus reducirlfl: his ability 
. . h . . . al 21 to contribute in t ~ sllllll! way as in tradition projects- . 

The sue holds true for lenders who ha..-e relied basically on ~he strength or an 

"appro..-ed" - in home market terms - inTestor to run a foreign project successt'ully. 

Ir part or his control devol..-es to other participants from the project's hmae state 

or region, in...estors' credit standing vill be unaYailable for borrowing purposes. 

G•Jarantees, therefore, haYe tn substitute for their reduced credit base and add to the 

perceived stability of a project by ensuring permanent support by all ?arties 

interested in its outcome. In fact, investors' control has to be replaced by a 

guaranteeing body's control to the degree it cannot be shirted. Several types of 

projects aight e...entually fall within this cateR()ry or REGI!A's proposed activities: 

- projects rel)·ing directly on foreign contributions without granting foreigners 

the right to bold equity, or without the contributor's being prepared to acquire 

an equity interest in the project. Tt-.e reasoning put forth in support for 

contribution dealt with in subsection 5 applies here y"th equal force. 

- Guarantees may be needed particularly to finance parts or infrastructure vhich 

haYe fallen within the purview of equity in-restors. These components, the 

"on-site" facilities geared alaost exclusively to the demands or a project, 

vill lack suffic ~ ~nt funding, becauae contractual contributors to production 

are bound to look only for the means necessary to c091Ply with their contractual 

!/ See for a definition e.g. IBRD, World Denlopment ~eport, 1978, Annex I, p~e 117. 

?.J er. 3.5.3 

' 
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obliir,ations. A:J finance on sort terms vill be needed to cottr ancil:=y parts 

of infrastructural inrtstment, dettlopinp: co\llltries must provide !'inancing, unless 

lt can be obtained by the project on the stren~h of a fnI&rantee, resting on the 

success of the project's production. 

In essence, shifting the risk of lendin' to a guarantee institution like REGlNA 

·.rill result in concentrating act.itt "risk 11&11agement" in REGINA and its participants, 

an entirely intended effect a.s participant.II vill and s"lall retain project control thi:; 

vay. 

5. Critical Issues 

To conclude, the following issues essential to the activities and efficiency of 

REG IBA are detailed: the types of guarantee cover, f'unding for operations and 

institutional co-operation. 

a) Types of Risks to be Covered 

A principle of REGIBA's activities is the balance betveen the interest and cost 

or participation. To sustain this principle and to avoid liabiliti~s too high for 

REGIBA, the three classes or guarantees have been created. 

Excess risk cover vill be exclusively provi~ed by industrialised countries. 

are three factors vhich may determine a risk to be "in excess": 

There 

- Given the state or the developin, country's econ0111Y, it may not be possible to 

diversity or insure the risk; 

- the risk is equally outside REGIBA's control capacity. 

are a cue in point; 

Price or market risks 

- industrialised c~untries may be most interested in supporting projects vith 

these risks ~ecause or internal considerations or international co-operation. 

Without industrialised countries' guarantees, t!:ese risks clearly cannot be 

acc011modated by developing countries :or by REGINA. Therefore, risks are shifted 

to industrialised countries, vh!eh may be better able to man~ these types or risk. 

Risk• vbich can be accOlllllOdated by REGINA, i.e. their member co\llltries, may also 

need acme external support. ,_. theee risks accumulate, the risk-tak!n~ capacity or 

REGIIA'• members would soon be exhausted. Therefore, tvo alterT.ati ves 111ay be elected: 

- either industrialised countries vill te-«Uarantee part or the guarantee 

portfolio or a proportion or priaal"Y projects ,;uarantees; 

- or they vill grV1t guarantees parallel to ~arantees of REGIRA, i.e. to other 

parts or the projects and its contribution. 
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Either va:1. the probability or losses vill hinire on the vay the pro:ects a~ 

selected and controlled. In case of losseA, they may also depend on the administration 

or subrogated claims ir REGIJA is to be entrusted vith this task. 

b) Industrialised Countries' Participation in Decision Making 

The question or IC participation in decision making arises vhen ICs \l&llt to 

participate in the bodies determining guarantee criteria. As REGIJA is designed to 

be a self-help institution, their influence has to be limited. 

tvo alternatives ror participation: 

Therefore. ICs have 

limited membership in conaissions determining guidelines for the sel~ction or 

projects to be guaranteed or a qualified position i r a more pel'll&llent role in 

REGIKA's act:..vities by providing guarantee lines is involved!./ 

- guarantee lines may be 118.de available by ICs under agreements determining the 

final use of the guarantees. This alternative vould particularly be appro-

priate i r REGIJA has already established a sound record of operations. 

cl Funding 

The third issue, vhich has played a major role in previous approaches, is t'unding. 

Since REGIJA does not itself grant guarantees, this issue is relevant only as to cost 

of operations. Tvo vays to reduce these costs are offered vithin REGINA: fees could 

be charged to cover REGIJA 's expenses in the avarding of guarantees. Altemati vely, 

REGINA could charge 110ni taring costs to the guarantors. These . ~es .·nay be sufficient 

to cover expenses and possibly build up reserves for ovn fnlarantee operations?..1. On 

the other hand, REGIBA can take advant~ of the existin~ facilities or its members. 

~ploying their resour~es to the maximum may keep the association's costs rather low. 

This pa·:. tern of operations should serve to achieve and preserve the operat .... mal and 

financial freedom necessary to develop rational and stable business criteria. 

d) Losses 

Another and decisive is1ue is connected to the probability of 101ses to be 

guaranteed. They influence cos~s of coverage and t.he capacity of guarantees to 

honour their cc.a.!ttments. In viev or the novelty or 11perations, they may reach 

peaks vhich may 1eem to prohibit rurther operation1. Before 1uch determination 

may be made, tvo argument• have to be conlidered: Fir1t, 1011e1 have to be 1een 

~/ If excess ri1k guarantees vould be granted thi1 vay, the ;;.!~ranteeing indu1trialised 
countries aight be given veto paver. 

?._/ ~-~ a.aunt or fees charged vill also be indicative fvr the type1 or projects 
supported by REGIIA. Moreover, it the tees vill not re fleet the market value 
attached to guarantees, R!GIIA vill be in danger of supporting operations vhich 
vould have been financed anyvay. 

' 



a;rair.st the losses iccurred by ~ro:ects ot~ervise rore~one and by loss~s ir.curred under 

the old system 'lf !'\mdin1t throUj{.':I direct investors. Secondly. guarantees by host 

goyernments haY"e 10Sually been gi-ren ror a vide array or transactions. e.(. aY&ilability 

or rorei,:n exchange. transferaeility of f'Unds etc. These guarantees ha-re not been 

employed er!"iciently. On the contrary. their effort had been a net p:ain for inYestors 

vithout any profit to the DCs. REGINA 's use of these guarant~es and runding guaran­

tees may eventually reap better profits. 

C!'.AP'll:R 7: COITINGEllT LIABILITIES I!ISURAJICE CONSORTIUM: CLIC 
~~~~~~~-~~~~~~ 

1. Introduction 

CLIC. the next mechanism to be proposed. responds to the same principal demands a.s 

REGINA: acc~ation of emerging innstaent patterns. flexibility, and increasing 

developing countries' stake in the ~ecision-malling of in-restment. Its institutional 

organisation is rather siailar to REGINA's, reflecting the need or transparency and of 

the best use and combination of existing mechanisms to supplement nev institutional 

solutions. 

CLIC is mainly concerned vith foreign contractors, i.e. foreign contributors of 

assets, vbo increasingly are called to t'urnish the entire equiµi:ent of factories or 

even production proc• Hes and means. The essential difference betRen REGINA and CLIC 

lies in their respective arproach to changin~ struc~ures of investment. REGINA's 

raison d'etre is the substitution of equity-f'Unds by external fllnds secured by the 

guarantee or the projects' 11!8.jor beneficiaries in order to create a vorking identity 

betveen risk control facilitieft and the locus of risk vithin an investment project. 

CLIC should enable foreign cont"'."a1:tors to assume risks for the control of vhich they 

are uest suited. In addition, a.s nev and bigger risks of contracts vill exceed the 

risk-taking capacity of contractors, CLIC vill provide an opportunity to make sure that 

damages caused by risks vill not enda.~ger the Yiability and performance of a project. 

2. Relation Between REGINA and CLIC 

As they are clo~ely related in principle, the operations of both mechanis!llll mllJ' be 

complementary in retlity. Buically REGINA guarantees secure repa,yment of t'unds, 

regardless of the risks threatenin,; repayment. CLIC's insurance secures the termiaation 

of a project in the agreed-upon aanner: insuring either particular risks or the co~­

tractors' contractual behaYiour. As the orderly bringing into production of a project 

is one of tie foremost prerequisites of loan aerYice, they help to incre .. e the proba­

bility or repllJ'lll!nt. 

flexibility exists in the tvo schemes l&8 risks 8llJ' be shirted between coYers. In 

any case contractual obligations of the contractor include technical assistance and 

maintenance o.,.r loDAler periods ~f project lite, littl~ risk llllJ' be left to be coyered 

by RF..GINA'a guarantees. Conwrsely, i r all the t'Unds or a project are guaranteed, 

--11 
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there m-.y be no r.eed to insure against project risks, which vould be controlled by 

P.EGillA any!lov. For combined operations, it appears essential to determine careruJ.ly 

the aYailability or schemes and to adjust respectinly the conditions ror conr. 

3. Scope er Problems Posed by Guarantees and Insurance or Projects in Denloping 

C 
• 17 ountr1es-

al Projects' size and the nature or risks to be insured are the essential 

problems to be sol-red or dealt vith in proposing nev institutions. Large-scale projects 

and their combined needs ror insurance or guarantees can hardly be acc<lllmOdated by 

infant insurance or banking industries in de-reloping countries. In spite or incre1U1ed 

efforts?f or denloping countries to create effecti-re institutions to cover risks occur­

ring in domestic projects and to increase the retention caoacitT of re«ional insurance 

and re-insurance institutions )f tile amount or insurance tne:t vr1te v1.u be relatinly 

saall , groving only gradually. This trend is underlined by the types or risks and 

their loaa possibilities to be co-rered. 

First, the incidence or risks as well u the TOluae or 1011es resulting from the 

actualisation of a risk 1:q be higher due to the veak infrastructure. Logistical risks, 

for ex11111ple, may be considerably higher in de-reloping c-ountries, where !he project had 

to rely on extremely scarce rescarces, e.g. highly qualified manpower, an efficiently 

vorking transport system and a social and political enrirorunent, to support the project's 

needs in times or strain. The failure or projects planned to contribute necessary 

input for an accelerated industrialisation process aay cause consequential losses vhich 

ma;y run -rery high. Encouraging saall and aedi\111 enterprises u foreign operators is 

not really the solution. AlthouDi this is basically the elus or enterprises which 

should be promoted by tte operations of the ~roposed mechanisms, the probability and 

Toluae or losses vill be at least equal to large projects. 

b) Three approaches aay lead to a better aan~nt of problems described. The 

detenlination or guarantees or insurance co-rerage bu to be oriented at the project in 

its entiretz. Iapro-red methods or project preparation, eTaluation or project'• riaka 

or or the financial and technical rlability or a project ha-re to be the llOat important 

paruiet.er1 for a guarantee or insurance decision. 

'}_/ 

lo distinction has been llade between "bonds" to secure a certain pert'onnance and 
"guarantees" aerrlng the •- aim. Aa the 11<>re abstract tel"ll "guarantee" is 
used to co-ter all obligations to p., a certain a\111 or 110ney if an agreed perror­
aance standard has not been met , regardleu or the v., the ~arantee hu been 
granted. 

See UICTAD, "Rerlev of DeYeloi;ment in the Fields of Insurance in Denlopin,; 
CoUDtriea", 

ID/B/C.3/99 or 6 October 1971 
ID/B/C.3/107 of 3 April 1973 

See e.g. Africa Re-operatiTe since 
19 July 1977, para 62, 63. 

ID/B/C.3/122 or 18 June 1975 
ID/B/C.3/llil or 17 July 1977 

1 Janua.ry 1978, UllCTAD, TD/B/C. 3/141 of 

' 
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:1ie contractor's ability to pay back monies adYanced under a bank l';Uarantee granted 

on the strength or his home countr:- assets has been hitherto one or the leading con-

siderations ror granting gua...P8lltees. Insurance has teen and is ordinarily given by 

assessing one particular risk. regardless or the combined risk or a project. The 

-chanise proposed vi thin CLIC sug~st the contrary: that the tar,,.et or ruarantors 

and insurers is the project itself. It may and !'hould be feasible vithout recourse 

to erternal assets. In ract. guarantees should help to create project conditions by 

thorough eY&luatioo preparation and control vhich eyen improve the likelihood or the 

J • As • • 1 . d .. .. l" . l / t-'-. pro ect s success. ior insurance, pro,ect or1ente vrap-up po ic1es-, 11Alng 

into account the peculiar risk combination vi thin a project rramevork. may replace 

the more traditional contracts. They may force insurers to assume functions or a 

"co-nnturer" coTering - in addition to traditional risks - design and technological 

risks. Conring these types or risks iaplies a chan~ in perspectiTes. Whereas conr 

ror risk~ traditionally could be arranged ir risks rit into a portfolio or risks, 

balanced and b<J110geneous enough to estimate loss probability, risks due to techno­

logical default can only be conred art.er a profound assessment or its impact and its 

role vit~in the project itself. 'lbere is sace probability that enn a well-assessed 

risk or a technological or design nature vill 11ot rit into a portfolio. as it can 

hardly be standardised. So it remains the duty or the insurer to see to it that in 

order to be ulti-tely insurable the risk can be shirted or reduced in other vays. 

Another approach reflecting the desire or denloping countries to share in the 

~~cision.....iting or banks and insurers is the deTelopment or domestic insurance industries. 

By requiring foreign contractors to hold insurance vritten by domestic rirm.s and by 

creating regional insurance pools to increase the retention capacity or the developibg 

economies, this aim rill possibly be furthered. HoveTer, ror the time being and in 

viev or the amount or coverage needed, deTelopin~ countries' errorts han need or 
fruitful co-operation vith industrialised countries and enterprises acting on an 

international leTel.~/ 

Silllilarly, bank guarantees are only accepted by the contracting authority ir they 

are channelled through or granted directly by a domestic financial institution. The 

institution vill in turn accept banks as re-guarantors or as participants in a 

syndicate only ir they fulfil certain requirements or credit vort.hiness. Ir these 

banks, or the banks originally i11uing the bank ~arantee to the contractor, apply 

equal 1tandarda or credi~ vorthine1a, contractors rroa denloping countrie1, vho had 

not yet had the opportun~ty to establish a reputation ror credit vorthine11, may not 

be eligible for a guarantee at all.JI Hence, it i1 important to influence the deter-

111.ination or vhat con1titutea credit vorthines1 in thi1 contert. The determination has 

E. de Sannthea: "ProfeHional In1urance", the Consulting Engineer, Septeaber 1973, 
p. 25; D. Sassoon; "Veraicherung arrentlicher GroHprojekte", P'inanderung und 
Entvicklung, 6:1978, p. 39. 

~/ See rt'.ort• on insurance in developing countrie1, 

J_/ See "Saudi Market open1 u Sez&i T\irtea vins Bank Guarantee", MEED of 25 lloTember 
1977' p. 13. 
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h&S to be made in co-<iperaticn vith contractors and financing institutions. Again. the 

aim or the institution should consist or creating a rr~rk in vhich denloping 

countries as vell as other actors may operate on tel"llS or increasing risk capacity and 

project stability. 

Finally, beside the Des' interest in haTing a stalte in the decision-maltin,; insti­

tutions. a strong need exists ror an internationally acceptable and er~ctin method or 

~isk spreading and securing. Enn ir an insurer 11ay be rilling to accept increased or 

"denlopment" risks. he can hardly secure adequate re-insurance or he vill han diffi­

culties in syndicating the banlt guarantee extended. In ract. not all of the guarantees 

requested could be syndicated)./ ProblellS or this kind ban not surfaced frequently. 

as the co-operation among banks and insurance COllJ>anies ha.a been rather efficient in 

areas inTOlTing this type of business. However. to rewiott barriers for SJl&l.ler con-

tractors vith high risks but capable of fulfilling contract obligations, the co-operatiOll 

between these institutions has to be supplemented and stabiiised. Doing so vill penrit 

de~loping countries to introduce their justified demands into the decision-eating 

process and vill penu t contractors u vell u host countries to rely on these fora for 

efficient risk spreading. 

The aim of a permanent body for the syndication of liabilities arising o:.it of 

insurance conrage or banlt guarantees may be enhanced by h&n10nising contract con­

ditions.~ Maturity of guarantee and insu~ance contracts, proTisions for the cancel­

lation and renewal of contracts or the roll-oTer or guarantees and obligations to 

reduce guarantee liabilities or to return notes after the tenrination of the contract 

are all questions with a strong impact on the contractor as vell as the contracting 

authority and the host state. Har.oniaation will, in any case, improve transparency 

of markets and stability of contract relations. Hanaonisation or conditions ~ help 

reduce uncertainties or coverage and coat of coverage. F~r the contractor, it.., 

clearly determine their capacity to refinance operations, as guarantees ot'te~ liait 

his cre&it standing. On the project side h&r110nia~d and balanced provisions ~e.g. 

remo~ dcubts as to the future coverage of certain risks. 

4. CLIC - A Proposal for a Mechaniaa 

The preceding sections should han bro~t out three areas or actiTitiea for CLIC: 

- CLIC lllUSt proTide the contractor or the project'• ovner with the pc11ibility to 

externalise ri1k1 vhicb threaten to i11P&ir his capacity to fulfil bis contractual 

obligation• quickly and efficiently. The predominant prerequi•ite for a vork.abl• 

!/ "Major Bank Guarantee for Saudi Arabia Arranged", Financial Ti-• of 25 October 1976 

?../ See e.g. ICC, "Unifoni Rules or Contract Guarantee•", lit edition, Paris August 1978. 

-
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shi rt.ing or risks is a tilorciup:h and exh1lUsti ve assessment or the type and 

magnitude or risks occurring during contract lire. given the econocic conditions 

or a particular country. 

- C~IC has to insure that f~r the sale of risks properly assess-d. markets can be 

found. broad enough to gu~~·sntee a vi de distribution or rislt! and dt'!ep encllf(h 

to assure the securing of risks even in times or economic stress and,'or little 

standing of the insured party. 

- under the aegis or CLIC, vays have to be established to either eliminate or 

control classes or risks. The balance of interest required to reach this aim 

could be ~~rthered by creating e~uitable contract conditions for guarantees and 

insurance and by hanaonising market conditions. 

To achieve these aims, CLIC should give p~cedence to flexibility and industrial 

development co-operations. This vould mean that CLIC should try to assist national 

and other institutions to combine forces to offer an overall balanced yet project-

tailored programme. Thil may best be reAched by fonaing a consortil.llll on a permanent 

basis vith three principal fUnctions. 

Tec~nical experts from developing 

country insd tut ions, banks and reinsurance companies st.ould co-operate to determine 

the character and the magnitude or possible risks. To achieve a climate of profes-

sionalis11 and ll!Utual trust, the consortium should be established vi th UNIDO a.s a 

driving force. The assessment of risk vill be the precondition for the determination 

or vays t.o reduce, shirt and cover risk. Reduction may be achieved by s~pplyi~ 

technical advice to the project or possibly by creating conditions to control the 

technical an1 financial aspects or risks. 

To shirt risks, it is necessary first to examine all participant's risk-taking 

capacity. their possible influence on the occurrence or risks and their interest in the 

projects' su~cess. Given an assessment of development risks and the corresponding 

determination of control possibilities, the 1·inding1; could require a more direct 

involvement or developing and industrialised countries in order to reduce non-insurable 

risks. The assessaent panel may, therefore, ask these partieipants to provide for 

certai'.1 undertakings of developing countries in respect to develoi-:it risk _!I 
Industrialised countries vill be asked to open credit or guarantee lines vith their 

export/investment guarantee systems to insure remaining development risks which may, 

nevertheless, occur. Risks determined as not being or that nature aight be better 

insured on c~rcial terms. 

Other measures conducive to risks liaitation are standard clauses for guarantees, 

which vill emerge in the course or the activity ol' the panel. The7 can be supported 

by a body of arbitration decisions, handed dovn by UllIDO'a tribwial; dec&aions or this 

l/ For the correspondin,; tena "deftlopment loases" , see chapter or the stuey. 
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body ma.y be made cOl'lpulsorY ror the applicants on a risk assessment procedure. Appli-

cants ma.y include all parties involVl!!d in a pro~ect in deVl!!loping countries for vhich 

risk cover is mandatory. 

'Ibe necessary concoaitant for the assessment panel:- the loss doc'Ullentation panel. 

It has to be ensu~d that UIOlllll.3 iraaranteed aay be· aYailable on the shortest notice so 

as to ainimise risks caused by delay due to arguments o...er the necessary ~ .ridence to 

rile a claim. On the other hand, there may be cases vhere an ~nt vill arise 

whether particular cues vould rall vithin a special sphere or influe::ee for vhich no 

co'l'er had been obtaind. It should be incumbent on the loss doc1.111entation nanel to 

exaaine such a -tter speedily and, vithout going into detail, gi...e a preliainary 

rinding. In addition, to incre~e the efficiency of insurance decisions, the par.~l 

may be required to accUllU.late more c011prehensi...e inf~rmation - from asseesing or risks 

to the examination or losses. 

Finally, CLIC may ser...e as a permanent consortium for the syndication or guarantees. 

Gi Yen the thoro\l8h assessment and the undertakings and patterns to be followed by all 

participants, membership in a consortium of international financial and insw-ance 

institutions doing business in hich risk, but still prori table areas, may be attractive. 

In exchange, participants, including industrialised countries' public guarantee pro­

grammes, vould be asked to pledge a certain U10unt of guarantees or insurance during a 

certain time period to be sold to projects' ovners or contractors. 

may grant stabiiity for additional insurance to be vritten. 

The pledges in tum 

t.'HAPI'ER 8 : REGilfA .AND CLIC: ADVAlfTAGES OVER COMPETING SCHD4ES 

The folloving survey or related institutions should not only demonstrate a pos­

sible superiority but also try to deterw.ine the position of the mechanisms proposed 

vis-i-Yis other schemes. 

REGilfA in particular should be able to reach a high aobiliaation factor. It 

appears to be capable of attaining degrees of mobilisation of sources for capital 

reached by co-financing operations)::.! The catalytic character of operations cor~latea 
to a need of other financial institutions to assess and eyaJ.uate project• (risk1) 

::ornctly. Arab fu..~dl in particular ha...e shovn a rapid rise of disbureements for 

projec~s originally exaained and t.e;;t~d by otl.ei.·, especially international, financial 

!/ It should be borne in mind that mobilisation or t'lmdl to a project through high­
risk lending engenders a "multiplier" effect on tvo le...els: 

- horizontally, as the secured credit mq be the top layer of a financial package; 

- ...ertically, as e.g. a loan for in...estment purpoaes viJ.l increue the capacity 
of " project to attract tunding for current aa1et finance. 



----
r 
I 

\ .... -

institutions.l_/ REGINA and CLI:: cay se~ as "rinancial engineers" to match rro,lect 

opportunities and t'unds (insuran~) from industrialised countries. PECINA vould 

reach a better 1110bilisation and transrormation ractor by perfecting control oppor­

tunities over projects; CLIC vould extend its financial services to create an 

efficient system for syndication.£, Syndication as the "dovn-stre11111'' .Utemative 

ror risk transfa1'ation vill help attract even lllOre and qualified contributors to 

projects on conditions vhich can be at least influenced by developing countries. 

Furthennore, a perceived stability Md transparency or the syndication process, 

f'urthered by the creation of h&n110nised conditions for insurance contracts and 

guarantees, 1llllY ensure better planning and implementing conditions for the parti­

cipants of projects as uncertainties in the area of finance can be kept lov. 

This aim is all the more important, as on a lover 1 ettl only very rev insti­

tutions can attract capital from industrialised countries' market sources),' In 

addition, the closeness to projects guaranteed and insured may contribute to the 

effectiveness or control and supervision or nro.1ects' risks. The control, and in narti-

cular the control or "political" risk indices on nrojects' ~ituation, is helped by the Per­

manent interaction vith the host state's policy-makinF bodies. Hove~r. their influence 

is matched by other ~articipants in the decision-lllllkinF Process or the institutions, vhich 

vill secure technical and finencial advice and llUidance on an independent basis. '!'he 

decisions, reflecting the mix of the nllrticinants, should, therefore, be FUided by consi­

derations or domestic industrial nolicy but not focused on temporary chan~es. 

The limited potential for large operations in the regional framevork stimulates 

operational patterns r~flecting a flexible attitude tovards pattems of contributions. 

Contrary to many investment guarantee institutions, which require applicants to haye 

a substantial share-holding in the investment, REGINA and CLIC should have no need to 

resort to such rigid prerequisites. Substantiali ty, vhich as a rule may te determined 

on a shoving of a shareholding of over 10 or 25'1, may interfere vi th guarantee require­

ments or multilateral ttntures, al.loving each of the participants only a li~ited nW11ber 

of shares.~ On the other hand, schemes usi~ this and similar tests have no other 

choice than rigid regulations. As they lack the re&ources and the necessary mandate 

~/ The Saudi Fund haa rapidly increased its c01llllitments by lending to co-financed 
projects. Even vi thin the Arab institutions this efff'ct still is rel'.. BADEA 
e.g. through indirect participation of other Arab institutions has attained a 
mobilisation factor of 24S or total project cost, see "Nev African" July 1978. 

?I James A. Nelson, "Middle East Contractors need Specialised Banlt Services", 
MEED Special Report "Banking and Finance," December 1977, page 17. 

~/ Only rev financial institutions rrom dirveloping countries had the opportunity to 
tap roreign markets for long te1' development funds, like e.g. IMDD of Iran or 
Nacional Financiera S.A. of Mexico. 

~/ See ror the problem or multinational projects and inttstment insurance, Kay 
"Problem of Multinational Inve•tor Eligibility under National Investment 
Insurance Programiea", Texas International Lav Journal, 7 (1972) 223. Export 
credits and insurance is at least to an equal extent dependent on home state 
considerations. 

' 
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to examine p~cjects in depth, they llUSt apply rigid rules. Thus , they ~ only react 

re':.roacti-rely on nev de-reloi-cuts vithout haYing an opportunity to innuence trands in 

ir.-restors • behariour. The proposed mechanisa, on the other hand, my - by changill8 

their control instnments and procedures gradually - react to e.ergill8 patterns or 

in-restment or e-ren initiate processes in keepill8 vith industrial policies of the 

projects' state. 

Another adYantqe o-rer institutions operatill8 fro. industrialised states is the 

"proJect perapecti-re". Although untied project loans ..;, be granted by industrialised 

countries' institutions, the lendill8 decision is ~nly guided by considerations 

at least partly ret'lec·t;ing industrialised countries' policy perspecti-re, vbich is alieii 

to a de-relopillf'; countries' project. Thia pattea will result in procurement conditions, 

financial co-renants and t'Unding termi baaed on e.g. the good.a financed or the impact of 

the projec':. insured on t'Uture business. Export credits, a hudy derice for the finan_-e 

of foreign currency expendi turea for capital goods , are not the only tied credi ta ; the 

-.olUlle of subsidisation is also dependent on the industrialised countries' domestic 

econoaic situation regard.less or the YOlume or trade to de-reloping c.oun~riea. 

Finally, the acti -re in-.ol ..eaent in project risk aan.-nt_ ..;, be said to be an 

important adYaDtqe or the rropoaed institutions. In this regard, REGINA and CLIC 

follow intemational financial institutions which ha-re searched for, e'Y&l.uated and 

financed projects, giring thea an opportunity to auperriae and monitor projects• success 

ettecti -rely.!_/ They, thereby, were able to obsel"ft closely indicators or performance. Y 
It indicators effected a vaniiq, the institutions had still time to consider ett'ecti-re 

counterweaaures. On the basis or a thorough eY&luation or the project in connection 

with a knowledge or loc&!. political de-relopaenta, REGin and CLIC should be able to, 

first, identity and de-relop uaet'Ul indicators tor the occurence or risk. 

their capacity to take quick and appropriate action may e-ren be higher e<iapared to 

financial irustitutiona operatill8 on higher le-rela. 

Moat or the presumed adn.ntqe11 of REGIIA and CLIC will depend on tne nccesa ot 

their induetrial de-relopaent co-operation. Both rely basically on a concept or aelr­

help, supported in var:riq degrees by industrialised countries' capitu.guannteea and 

enterprises. This concept i11PliH that decision .U.i118 vill take place vi thin the 

circle or the institutions' participmits tram de-relopill8 countriea.11 Industrialised 

!_/ 

?_/ 

tor acme or the •thoda used to secure reJ>t119nt, practised b)' financial insti­
tutions see Mr. P'ri tach~ /A. St~er "Mineral Agreements: IHuea or Finanee 
and Taxation", latural Rea. Forum, 2 (1978) 215tt. 

See tor the control aspect in particular And.rfa 8'Jreda/Cbarlea V117lstue "La 
SUl"ftill11Dce exercfe par La Banque Mondiale" in: G. Fiaeher/D. Vignes, La 
Suneillance Internationale, Bruxelles: llru7l ant a 1976, p. 299. 

HoweYl!r, at a gi-ren stqe or de-,eloPllf!nt,de-..lopift« countries vill not ha-,e the 
capaci tier to rely entirely on their ova. ~n in the area or insurance , vbere 
deYelopiq countrier' efforts ha..e been particularly intense, intemational 
co peration vill be neceHary tor the:years to c~, er. UIC'l'AD, "Insuruce or 
Liu .e Risks in De..elopift« Countries, TD/ll/C.3/137, p.23. 
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~~:::r.is1:rA.t:o::. r.::d. t~.e 0~0ra+.ionel roatterns a.re outside t~eir control. 

i!".flu"r.ce- t'.-.E' co•_rrse of action of institutions in an indirect '.lay. as they decline to 

A '"OOd rErforr.ance record b:r the rronosed insti .tion can T'revent 

t".is '.ievP:o!'r::e!".t. Coor.eration based on the "1ec'1anis!'ls ·.rill not, t':erefor~, require a 

,. . d f ,. . 1. l/ c i"i'"ree o. co!1t1 'l ·•'11ch has 10revente o.':!ler prorosals .rol". be1rip- rea ised.-- oonera-

tio!". based 0!1 these nrincirles l"l~P"ht nrodt•ce better results (bet:ol".inp- more s':ar.le and 

balanced over ':i!-1e) ':han efforts to involve industrialised countries on a broader basis. 

It has bPen nroposed, for example, t'iat industrialised countries puarantee pro.Jects 

snonsored by f.evelopinl" countries on t'ie con.~itions t'iat t'iese T'ro.1ects e.re hilaterally 

.nrroved.~/ Such hroad p-uara.ntees are not inserted into t'ie overall frarne.,,crk of a 

10rolect: r'1rticinants are unguided b:r an insurance iationale, anrl not stricte:'! orient!•d 

at the r.ro.lects' ot'ier nee-is. UndPr such conji t ions t'ie Method selected fo:- cooperation 

or +.he 10ro.~ects selected for sunvo•-t r.!ay be optimal only f;·on the view-noints of the 

acL'"'!inist:i.·at ions. Therefore, Fiven a nossible iMhalance in decision Makinp-, the develo-

ninv countries could be left ..,ith a nrc.J ect or a contribution to a pro.Ject inannronriate 

f'or its industrialisatioa p.-ocess. 

There is a fair chance t'iat unon t'1e asst:ssment by en internationally balanced 

vroun or· ex10,orts and t'1e ccn~urrent decisions of 0 nw~ber of particinants of the orojects 

U .. ~ludinf horie st ite authorities), a l"UP.rantee or insi..rance contract~d under Ctir::'s 

auspices ·.rill be more indicative of th· oroner f:m~tion and value of the nro.1ect and .,,ill 

better serve the :i()me st ate economy than a p-overnment 17uarant.ee. 

l/ The most promin"nt ~x1Unple of a multinational investment p-uarantee, t'1e ITTA r.as 
h"en a victim of persistinp- arp-ument over the re~uisite s'1are of dev~lopinp 
c0untri .. s anti inriustriA.lisr,ri countries in the l'OVerninp- orpans and in t'ie fundinp 
rf such an institution. r.iven the lonp- period of nreparation for the IIIA and 
it.s nr,.dccessors baser! 0:1 the same model or internA.l:ional l'Uarantees, it may safely 
be as3urned, that th!! moJel has raile:d. (IIIA hll.s heen hll.sed on vork done vi thin 
t.hP Ir.Fm since the hep-inninp- (,l)s. It could rely on the 191'i7 Tlraft Convention on 
the Protection or Fo»eiirn Property). 

;>/ See i.a. th" Vl!ry comprehensive not.I" hy Phillipe l':ahn, "on a supl'e3tion concerninp­
p;uarll.lltees in indur;tri al co-operation r:overnment contracts", Ill/Wr,. ?117 /11, 
.'J NovPmber, 1')7il, parA.S J{, pMsim. 
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~oth rronosals for ~eche.nis~s are ~!ll"-ree.ching. Althoup-h they rel~t on previous 

arrroe.ches .... hich have der:onstrated that a need exists the:1 !!IAY not becorne otierational 

for various reasons. Althowi:h external reasons could be one cause of failure. most of 

the issues critically imtiortant !'or the Mechanis!!':s' success lie in hov REGnfA and CLIC 

are organised. Tvo examples may illustrate it: 

1. &>th mechanisl!lS depend on the amount of ~rofessional skill they can muster. 

Eesides the villinp:ness of industrialised countries to col!!l'!it guarantees and the fea­

sihil ity of internal co-operation, these skills vill influence the nerformance record, 

i.e. the cane.city to mobiJise sources and transform risks. 

2. Regional co-oneration vill be the other factor UtJOn 'ol'hich success hinges. 

Wit'Jout it. the close rele.tionshio to pro.Jects P.:td the e.C' ·ess to international fundinp: 

vill not be viable. And the flexible attitude to oro.1ec.s on the basis of harmonised 

policy decisions vill not be achieved. 

Eut given the skill and the vill for regional co-operation, the r.echanisms should 

by their balance of economic necessity and political determination crea~e better cor­

ditions for funding or investment beneficial to all particinants. 
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~:~.:_-:-:-: _;__· :-::?_ !:_L:__r:.~=_--::_r::.. ~-: 7:!E ~~!~·;!~ J.J~Off!;_':IC: ™Ll:; TEE_!:Eh'"'_i'UJ~..:._;_1:;;ATic:;~~ 
~::~-~~:::..c_: __ t_L_ !-F? I_';o!,.G~ 

:-he :erisC.3.tion of the G:iP and of all the other mei::i:er countriei: of the Council for 

~:·1.,'13.l ~·ccn0r.i c Jl.ssistance ( C!'..E:A) provides two i::ech~isms for the settlinl' of inter-

n'lt i0nal cc~~ercia.l disputes: 

('l) st<ite .'urisdicti0n (.iudicfary) 

(t) non-~overni::enta.l arbitration (arbitrare). 

:'he state courts of these countries have a broad ccCTpetence in civil r.iatters which 

i::eans that there are not special state courts dealin~ with cor.!lnercial r.atters (commercial 

c0:1rts) arid that no special divisions or senates for cor.:nercial matters are at.,ached to 

._~:e state co'.lrt:;. Access to the st!lte cou,-ts in !'1atte-rs ciealt with here is reP'ulated l;y 

!':'l':.i:Jn'll le,-'11 provisions ccncerne'.l with international ,Jurisdiction. as has been laid 

-!n•-:i i!': the ~f'? in Arts. l~!, anrl l'.15 of the Civil Proc:edurai Code of h1ne 10. l'.)75)_/ 

~/ :..rt;;. 1''4/115 of the Civil ?roce1:1reP.c Co1e read as follows: 
:,rt. 1 ~4: 0 ules of Coi::petence 
(1) ?he courts of the r.erman Denocratic Republic are competent for proceedinl"S 
between parties from other 0,tates, if, under the provisions of this law or other 
lcral provisions, they have jurisdiction ratione loci. 
(:>) The c0urts of the Seman fJe ... ocr~+.ic Pepublic 11re also c0mpetent if one n'l.rty 
i:; a citizen of the '.;enr.an r:cmccratic i'1epub.d~ or has his Jonicile. anode or seat 
in the Gerr..an Der..ocr11tic l:epublic. or an obli1'at1ou ;rhich has arisen or shri.J J be 
fulfilled here or if, in civil ~atters, 11ssets of the defen~ant Fire located in the 
~c~n..~ Democratic P.epublic. 
(?) If, un<ier the nrovisions of t.'1is iaw, no court is locally competent t" ~onduct 
t:.c !'roceedinrs. that court of the r;erman '.)el!'.ocratic Pepuh li c is cmr.petent, in 'llhose 
circuit the ~,laintiff has his domfrile abode or se!lt provided that the defendant 
h'1s no domicile. ahor!e or seat in the German Denocratic Republic. In 11ny other 
cas~s. the Stn.dttezirks,ericht Rerlin-:'.itte is competent. It nay refer the pro­
ceedinl'.5 t.o another court. 
(11) In order to establish the ,Jurisdiction of the courts of the German Dernocr!ltic 
f<epubl ic those c i rcumstanrn5 are dee isi ·1e which exist at the time when the action is 
served. A jurisdict;on, once established, remains competent even if the prerequisites 
subsequently cease to exist. 
Article lll5: Jl.P'reement on Competence 
'. l) In civil mat\ ers the parties may aP,ree to confer .Jurisdiction to the courts of 
the Gennan Democra-.ic Republic, even if t:ic latter hav,, not Jurisdiction under this 
P!lrt. '!'he aP'reement may be tacit or explicit - Jurisdiction is considered to he 
np,~eed if the defendant pr.rticipates in the proceedinps on the matter. 
(2) Insof11r as llll action does not come vithin the exclusive .]urisdictio;i or the 
courts of the German Democratic fiepublic, cognizance over 1111d decision in a civil 
matter may, by '..rritten aP,reement between parties, whereof one has hiA domicile, 
a ho de or SP.at outside the German Democratic Republ ~c, be conferred to the .l 11ridi ct ion 
or the courts of another State or, if provided by 111w, to M arbitration court. 
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':"!-:r·S" ;-r'.lvisions 0f tte ~:::"' ccinci'!1>. tci '!. rre'!.t extent, vith those of other ~'.!"A 

:-te~bers. l/ ':'he leral nrovisions of these countries allov for the c:~tractual arrec­

C'!ent on inteIT.ational Jurisdiction of a court (Judicial Co!:'Dctence Clause). 

~n ar,alysis of practice shovs that dispute settlement throu~h arbitrate is consider­

ably more often chosen and impleriented throuph state courts, but it should be noted that 

arbi':.raee in th<? G:JP and in \.he other CHEA countries is understood as an arbitrRFe ~. 

like state courts. basin~ its decisions on juridical considerations. Why then is such 

preference of arbitrage eiven by the partners of international economic contracts? The 

reasons are: 

±:_/ 

2/ 

)_/ 

4_/ 

- pecularities of arbitrage, such as proceedings vitn a short and inexpensive 
2/ duration, experts as jud,:res,- the rifftt to select arbiters, complete separation 

betveen arbitrage and judiciary,1/ immediate binding force (le~al effect) of the 

decisions taken by the arbitration court:~/ 

- international character. more of less distinct, of arbitrage. vhereas the state 

courts as orgens of a certain state m~st necessarily be nationally oriented. 

!!ere ve must take into consideration that arbitrage in the GDR and in the other 

CMEA countries operates, as a matter of principle, solely vithin the scope of 

international economic matters and has, therefore, complete:..y ad.lusted to i :;s 

requirei..ents. 

This is linked vith: 

- the special character of settling disputes by arbitrap,e. The possibility of 

chL?sing arbiters and the existence of lists of arbiters allov for mechanism 

of settling disputes to be adapted to the peculiar features of the individual 

dispute. 

e.g. CSSR, the Act. No. 97/1963 Concerning Private International Lav and the Rules of 
Procedure Relating Thereto (Bulletin of Czechoslovak. Lav, Prague, 4/63, p. 249). 
L. A. Lunz, Internationaler Zivilprozess, Staatsverlag der DDR, Berlin 1968, p.44 ~ ~-

The arbiters are, after having been confirmed by the Presidium of the Chamber of For­
eign Trade of the GDR registered in a list of arbi+ftrs kept by the Secretary of the 
Arbitration r.ourt. Similar rules apply tc the other CMEA countries. By publishinr, 
the list of arbiters the Chamber guarantees that the listed persons ar~ top r,rade ex­
perts. have special knovledge and practical experience in the relevant field and are 
persons of llOral integrity. 

The consequence is that e.g. in the GDR arbitration avards, in case or legal defects 
are not ~ubject to cassation by the _,reme Court. The sevaration from the .l udiciary 
is admittedly not total: for the order of enforcement of an arbitration avard the 
court is competent in the GDR ,unlike in Ro!M.nia), as vell as for the order and 
carrying out or the enforcement actions. 

The lep,al institution or depositing avards vith the state court va~ in the GDR 

aboliahed in 197;; 1t had rarely o~~n obaerTed. 



~----r 
' Page 265 

'J"J.S s,.': ·1:-- in l~•)l R.1lrl revise.i several ':i~es since th"r.. nar.:ely the ~t'it" Contract Cour.: 

attached to the GDR Coun<"'' of ~-!inisters (,.i+:h a Country C:mtract Court in "a.ch ,..,f th" 

l'j Mun tries of the "erut·lic anrl header! by the Centr"\c C0ntract Co·1r.. ~. :n C'.'l~t!"n.:;t 

~o~~use ~r.e contrs.ct co:.irt \tit:-:. co~erci.'ll ~rt.itrJl.r,~. ::-'erious misjudgements o~ 11.rtitr~1-~ 

In S:'.P :er,isl:itior. .. intern~tional ~rbi:rA.FTe hl\S been sti!"iJlP.ted by th~ ~eP'Ul.'ltia;. 'J:'l 

;,rbitrn.tion !'roceedinps of December 19. iri7r:;_l_/ ~u<"h 11. s:iecial l'lv "o?" 'l?"titrar-e "\lso 

exists in the C~SP~/ and in Cuba)/ other C!·'F.A countries rle'll vith t1-.ese i"sues in :;neci'll 

sections of their civil procl'rlural cniles. ~'1ch 111.vs ver" iss•1erl in the n'lst t.l'n to t10,.nt:; 

years. Despite their differences in detail, they 5harc 11 simi l'L' concert: 'll l favou?" 

arbitra.P'e. .;'hey allow for the broadest llccess to Rrbitr'lF"e Rnd est'lhlish nroceerl.{nl"S 

to :irotect partidr'Ults. To <tssure that decisions reached throup'1 arbitr'll"I' Rre r.onor,.'1. 

minimum l"l"al requirements arc catalopued. No 1mi form nrovi sion exists repR.rrlinr rletcr­

mininp if the peneral civil procedurR.l provisi~ns shoul1 be used to close ptins in tnes" 
. 11; 

specilll leP,Rl provisi ins on 11rb1trape.-

The most recent lepisl11tion in this fi,.ld 

~/ Lav GR.zette 1976, Part T, No. l, P. ~-

'j/ 
is tha+: of the GDR.-

~/ ':'he Act No 9~/1963 PelR.tinp to ArbitrR.tion in TnternR.tional Trade anrl to Fnforr.~Ment 
of Avards, Bulletin of Czechoslovlik Lav, Pr11~e. h/(,I,, r'· ;:>(,7, 

}/ Hector G11rcini, The Republir. of Cuba, Yea::-book Commerci11l ArbitrR.tion, Vol.I, 1Sl7r;. 
p. 27. 

11/ The correspondinp, lep,al prov1s1on of the GDR leaves the procedure to the rules apreed 
upon by thf'? parties and to the discretion or the arbiters. The R.rbiter~ ... 11y, on the 
b11sis of th11.t discretion, apply the provisions of the Civil Procerlural 0rle vhich. 
in such ~ case, do rot operate as lep;al provi3ions. Acc0rdinp, to thf'? lllv or other 
~'MF.A countries the geneial provi1iona or the Civil Procedural Coae ma,y, 1ub1idiarily, 
app 1.y to arbitration court proceedinp;6 vhere they operate as lep,al provisions. Thi:; 
distinction ie of importllllce for the resci!lsion of 11.,..ards, •.s it may be moved in the 
CR.Se or procerlural provisions beinp, violated. 

)_, Ordinllnce of DP.cember lA, 1975 on ArbitrB.tion Court Proc'!er1inp:r.. ~r. rootnntr. 1. 
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:~s ~ost :~~cr-ttt.r.~ prcvisic~ st~tes: 

'".."ithin busir:ess rellltions~/ the partners may arree that llll arbitratio~ 
court sh1!.ll deal vith and decide any dispute betveen theM. vhich has 

ariser. or r:if!'lt in !Uture l!.rise." (Art. 1 of the Oreinance of receir.ber l~. 

l'.17)). 

In order not to li:nit the scope of arbitrB.f'.e. this ordinance does not supnly a le~al 

definition of the term "business ~~1atir~.s" and also avoids the tern "col!ll!!ercial r:atters" 

vhich is used in international conventions althourh its inte?"!lretation and applicRtion 

are contested. Furthermore. Art. 1 of the Arbitration Court (Pules) foreroes character­

izinr comr:ercial r.Atters, or llllY dispute arisin!' fro!!! them as '"internlltional" or"foreipn". 

':'he nev leral provision is flexible enour:h to allov int.erpret11.tion and apnlication in 

such matters as the relationship betveen authors and P~~1ishers 'l!ld relationships be­

tveen international econor:ic orr,anis11tions and other institutions of the country vhere 

it is base:L 

In particular. the Ordinance P-pplies to the follovin!' subjects: admissibility of 

arbitr!lf:e: arbitration clause, its form and legal effect: the proceedin!'S to be applied· 

the settlinf up of arbitration: challenpinf arbiters· venue of the arbitration coun:: 

service· introduction of proceedinrs: contents of the petition· cross action· vith­

draval of the petition: principles of proceedinrs (rirht to be heard, trial in c~~era)· 

takinr of evidenLe: settlement: arbitral avard (pronounceMent. content~ and effect): 

rescission of avard?_/: enZ"urcei~ent: execution. 

1/ 

?-I 

As a result of the special rerulations on the domestic business relations this 
provision reads as follovs: "In int!_rnatj.onal business relations ... " 

In all C!·!EA countries the arbitration cour. proceedin!'S have only one instan~e. No 
legal redress is admissible vhich leads to a substantial examination or the decision 
nor is cassation possible on account of a gross Tiolation of the lav. (The ripht 
to move a cassation lies i" • ·1e GDR, e. p., in the hands of the Procurator General 
and the President of tl ·r •e Court.) 
An arbitration avard or a he~~ .~ment in the arbitration court can be rescinded only 
on account of a p;ross violatl,m of procedural provisions. So fn .. no case of a re· 
$cission of decisions taken by an arbitration court has occured in the GDR. The 
lavs ;f the USSR do not contain the leF,al ir:stitution or rescindinF. arbitration 
c0urt avc.rds vhere they become effective only after 1 period of one month vi thin 
vhich the effects of any procedural defects on ~vnrdd can still be eliminated. 
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-..~ t.J rr-:ocJ>e1ir.ps. referenc<? is r:ade to the ar;'lica.tion of the rules al"rcer! 

"J'.'():1 :;:; t!:e pa.r-tners 11 (by exnressly referrinr to t!:e !"odel arbitration rules 

C'JSt:)r.ar~· in int'!rnational business relations) (Art. 5): 

t::e n'!.ti-'.lnal artitra.1e 111.v of the '.;'.:IF i::ust not be a;i;ilied excert in inter­

n>ttion-i.l llf'ree~cnts in vhich the GDP. takes nart, 1mless other stinulations 

::~ve been r.ade (Art. 32). 

:·imil-ir :irovisions are contained in the ordinances adonted by the other socialist 

~c·L91t ries. 

"."he four intcrna.tion:U Conv'!ntions~/ in the field of arbitra~e are applied by most 

Qf the C'.IA co:mtries, vhich have, to a certain extent, tl\ken part in draft inf them. 

:'hey 'ire: 

the Geneva Protocol on Arbitration Clauses of September 24, 1923 · 

the Geneva f.?ree~ent on the Execution of Foreirn Arbit~ation Avards of 

:;crterrbcr 2G, 1927· 

the Convention on the PecopnitiGn and F.xecution of Foreirn Arb~tration 

/·.war·is of June 10, 1'))'3, and: 

the European Convention on International Coll1I!lerciaJ. Arbitrate of 

7h•• C'.·'.r~~- countries' participation in these four Conventions is as follows: 

rub'l. 

!'unpq_ry 

·ion,-ol ia 

r ol'1n1 

P.orr.11ni'1 

+ + 

+ + 

+ 

+ + 

l~5_'l _19_61 

+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

U ::uch as e.p. Provisions of the Arbitration Court llules of permanent or institutional 
arbitn1tinn co"rt,g. 

? I ~lot considered here l'lre international convent ions vi thin the sphere of the socialist 
economic intep:ration of the CMF.A countries, such as e.p:. the Comrentian of M1t.v ?6, 
1')7?, on the Decision of Civil Litip:ationc by ""'Y of A1·bitration, rP.sultinp: from 
economic and scientific tP.chnolcpicl\l co-operation. 
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("'"'':,~ri~G in ~~:e ~rC'CeSS C~ t:-.cir ~c0nri":"iC i"'lt"!f"'?"'1.tin':1 ~'\de tr.e ':"'1er~~C"ti1.1n r 

:Casis of :':n': inte"r"-':. iC'r. necess"\ry '"L"d fe"\sible J_I ':'he f"\r re:i.chinr corrlP;_ 

ler"l.l 

for ir"l.ft inr and irrnrovinr lc•al rr><"'~l:\t ions, R.lso rerfects R.rbi t r>tve 1'1ethnrls · - ··t ly l:y 

extendinr contr"\ctu:i.l rer1;llltions :i.nd PR.rtly throi;rh inrlepenrlent 'l.ctions. 

~ese steris A.re exnlainecl in =re rlet11.ils elaevhe~ltut ve r.ust roint 0ut here th1tt 

since l())'.J arbitra,,.e h1ts been the sole l'lethod of settlinP' dis:i•1tes vithin contr"l.ctu1tl 

rel11.tions tetveen foreip:n-tr11.de e11ternrises of the C:'.FA countries. !":tate courts of these 

co'..L.".ltries have been exclu<l.ed from rlisT)utes 11.risinp- fro!!! foreil'!1-tr11.tle contracts since 

1'.J5'\, vhich is vhy one srioke occasion11.ll y of o~i£_11.!_9g arbi trafe. 

In about 1970 more than ten ye1trs of experience in settlinp- disriutes throuph arbitrnP"e 

led to the decision to settle all types of internR.tional col'1l!\ercial contractual disputes 

onl~· this vay. 'The lel'"lll basis of the exr.ension of the princirile. vhich ha<l. been intro­

duced R.S early R.S in 1958.l/ to contracts beyond the delivery of roods. became the 

Convention of :ray 26, 1972 on the ~ettlinr throul'"h Arbitrape of Civil Disputes vhich 

result from relations of economic and scientific technological co-operR.tion (the so-

calle<l. Moscov Convention of 1972~/). This is an open convention vhich is not connected 

vi th me'llberahip in CMEA. l!ni form r11lf!11 'ii -.,..... 11!1 R.MTl\t"!d f'or l'lll l'l"!?"!"R..,"!nt 

arbitration cou.--t.1 attached to the Commercial and Industrial Agreements or the CMEA 

countries (in the GDR the Chuber or Foreign Trade) to be understood as model rules. The 

R.uthorities, vhich issue arbitration rules - in the GDP, the Presidium of the Chn~ber of 

2/ 

11 

~I 

')_/ 

Complex pro~ramme of July 1971 for the Further Deepeninp: and Perfecting of Co-operation 
and Development of the Socialist Economic Intep:ration of the CMFA countries. Chap. IV, 
Section 15: Perfection of the I~p,al Bases of Co-operation betveen the CY.F.A countries. 
'The Complex Programme has been printed in the collection Grunddokumente des RGW. 
Staatsverlap: der DDR, Berlin 1978, p. 47 et seq. 

Yearbook Commercial Arbitration Kluver V.R., Deventer, Netherlands Vol.I. 1976, p.4. 

Manfred Kemper, Heinz Strohbach, He:.lmut Wap;J'ler, Die nlJP"emeinen Lieferberlinf'Ullp;en des 
RGW 1968 iii der Spruchpraxis sozial i '.JC ischer Aussenhandelsschiedsp:erichtl", Kornmentar, 
Staatsverlap: der DDR, Berlin 1975, p. 186 et seq. 

English translation of the Convf'!ntion on Multil!!.tr:ral Conventions and other Instru­
ments on Arbitration, published by Asociazone Ttaliana per l'Arbitrl'lto, Rome 1974. 

Also in International Commercial Arbitration, Documents and Selected Papers, Clive i-l. 
Schmitthoff, Oceana Publications, 1971,175, ::>nd Part, p. 250. 

k. F.np:lish Tnnslation of thf'! llni form Rules is rt;prnduced in Part III of Vol. I-1976 
of the Ye&rbook Commercial Arbitration, footnote 16. 
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;,s 'l. ""-'ltter cf ,-rinciple. these ne"'· rules 'l.:-:ly to "-E c!\terories of ~is;-utes irres;ectivc 
1 I 

of tr.e oririn of tr.e liti,cn•!lts.:-' 

~e ledslative 1"'..e,u;ures of the C':A cou.'1tries for the extension of thoe la\o" of 

'1rtitrare -iirectly benefit the tr•vle stnd business ritrtners of these co·mtries vithin the 

non-socialist econoriic s:-here. They encounter in the r.:r;/. countries 11 ,.ully <l.evelm,e<l. 

:o~erciA.1 inte?11ational elIT'erience 'l.nd 'l. soli~ lefal basis in n11tional lerstl enactMents 

c'">ncentratin~ on 11 l"!ethod by vhich C"l·'.FJ, countries have settled co!!11"ercial co-oper!!.tion 

disputes since 19Si'1 could not but nro~ote the development of arbitr11P'e. The tvo Mitin 

measures of uni fic11tion. the !loscov Convention of l'.172 1111d the l'ni fo'"l!I ?ules, h11ve Made 

a ma,lor contribution to'l.'ard raisinir to a unifo?"!'! hii<h level the concents of the .. national·· 

arbitr~tion institutions vhich had arisen at various times from diff~rent national lee:al 

concepts. ".'his is all the more sipnificant as the sphere envisaf"ed here does not only 

. r. d C -' ~ . b h c b l/ .. " , · LI comprise .astern an entr ...... !.uropel!.ll countr11~s. ut states sue its u a-- an., onro_1a-

\o"hich adhered to completely a;: ffE.rent concepts or none at 'l.11 before .loininP: Cl!F.A. 

Todity 1i.ll C:EA countries, to a ereat extent have uni fern !lerrnarent arbitration courts 

in terms of le~:al bits is n.nd 111ode of ooerations. The foreipn business111an encounters rules 

of nrocedure vhich ct\11 be easily understood vithout resortinr to leral e)(Tlerts. They ~re 

in all the m1i.,lor issues of initiatinp, irnplementinp- 1i.nd finalisinP' proceedinrs 'l.S vell A.S 

the settlement of costs 2./ rationalizes the seeking of legal redress by foreipn business 

partners. 

~/ An exc~ption is made by the Panel of Arbiters of the Polish Ch'1!nber cf Foreipn Trade 
vhich applies the Unifol'll1 Rules directly but only to proceedinF"s betveen enterprises 
of the Cl·!EA countries vhich means that the Warsav Collee:ium of Arbiters onerates on 
the basis of tvo different 'l.rbitratior cow t rules. 

V As ll. matter of course a:-bi trnr'! in these countries va:-: in fore~ nri0r to 195P.. 
The ~!oscov Co!Tlrnission on Foreip;n-Trnrle Arbitrati.on V'l.3 set uri in 1932, the othe,r 
permanent nrbitration courts 1'.'0!ltly in thf" lllte forties or enrly fifties. ':'hey 
rle'l.lt, from the ber:inninp, of the co-operation betveen these countries, vith 
disputes betveen economic orp,anisations of these countries, becquse, R.t first. 
the bilaterally 11irreed p,eneral terms of delivery providert llrhitritpe llS a method 
of settlinp: disputes. The yertr 195·'l !11arks the trA.nsition to riulti11tter1tl r:eneral 
terms of delivery and to the normative character of the thereby includert provision 
on the settlinv of disputes. 

}/ Cf. footnote 3 paP,e 3. 

4_1 

5/ 

De.vazhabin Dazhdondop,, ?!ongoli11. Yearbook, op. cit., p. 61. 
Cnst5 are lov. As A.n exll.lTlple n fev pnsitinns of the tnhle of fees of the ftrhitrlltion 
Court nt tnched to the Ch'1!nber of Foreip;n Tm.de of the nor itre mentioned: the fee!: 
correspond to ·.rai.,.. in 1i tip:ation, namely: 

for a vn.lue in litip,ation up to 10,000 ~-f 1300. ---1' 
20,()00 M 1. (,()'). --· t·! 
'.i0,000 M 1. rioo. ---!'. 

100,000 M 11. ooo, ---r• 
'.i00,000 M G.000,---M 

1,000, 000 If 10.000,---M 
beyond 11 ,000 ,000 M l1rJ.OrJrJ ,---M 

Out of the fees the honorariums for nrbiters A.re pairt n.nd the A.dministrative ~0nts 
0f the arbi trA.t ion court cecompenserl. 
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' :'t.e i::iretus for the development of arbitraire in the C!EA countries has been the ecunc­

~ic :J operation l\!!:On< ttese countries. Chanres in economic co-oreration vithin the rro­

:ess J~ so:ialist econo~ic inte17Tation are reflected in t~e structure of the disputes 

~~d the increase in de~ands J:l!!.dP ~n the methods of settlinF disputes. Althollf'.h nov as in 

:he rast most disrutes involve the delivery of roods, di~putes nov arise fro~ contracts 

concerni:if tr.e ,tel i very of rlant and factories. scient i fic-technolo!.'ic!ll co-operation and 

!"r<v!uct ion co-or-er<t: ion)/ 

Like other socialist countries, the GDR has endeavoured to share its experiences in 

internationA.l commercial arbitrape. The GDP took an active part in dra~inr the UN 

Co!!ll!lission nn International Trade Lav (UNCITP~L) Arbitration Pules cf 1976. Experts from 

the ChBl'lber of ?oreiF,l'l Tr~de of the r.nR have partjcipated in the International Council on 

Commercial Arbitration (ICCA) and International Arbitration Conrresses vhich vere held 

me.inly to pro~te the settlinr of disputes in developinr countries throurh arbitrape.~/ 

What has been said so far demonstrates that the central issue of the settlinr of 

disputes through arbitrai-,""e lies vith the permanent arbitration courts and the co~.mercial 

d . d . al h b f h "''F." . . f b. 31 an in ustri c am ers o t e "·· ,, countries as orl"ans in charire o that llr itrare. 

Over and beyond, arbitre.p:e ad hoc has its significance. The leral provisions in these 

countries refer equally to either form. Co-operatian in the U~!CITP.AL Arbitration Pules of 

1976 and the broad propagation of these Pules and the UN Economic Commission for ~uDope 

(F.CE) Arbitration Rules of 19GG characterise the promotion of llrbitrape ad hoc by the 

r.DR authorities. The Chamber of Foreir;n Trnde of the GDR • , , accordinp: to its Statute, 

prepare~ and committed to support this 'of llrbitrare. Thus it functions, e.f". as 

Jl.ppoi!itinp: Authority shoul'.l. the litip:ants c:-:press this vish ann makes its rooms and 

technical-organisational facilities available for the realislltion of arbitrares ad hoc. 

The fact should be stressed th11.t the Cht .. :r.ber of Foreipn Trade of the r,np. like 11. 

number of chambers of commerce and industry of other CVEA cc'.;::tries. has ~f"ten declared 

its rea~iness to conclude with correspondinp institutions of the developin~ cou~~ries 

aP,reements on co-operation in the field of arbitrape and, above llll, on the mutual 

l/F.rnst Cohn, ::nrt.in Domke. Frederick F.io;emann - l'andbook of Institutional Arbitrn.tion 
- in Intcrna.i.0nal 'l'rade, F11.ct'<, Fipures Md Rules. 

?_/ 

3/ 

- ".:ourt of Arbitration 11.ttached to the Chamber of Fore: ,'1 Trn.cle of the r.erman 
Democrati" Rep•1blic, p. 59. 

- Court of Arbitration cf the Polish Cha!T'ber of Foreipn TradP., p. 147. 
Court of Arbitrlltion Corrunission of Romania, p. 165. 
Foreign Trade Arbitration Commission at the UGGR Chamber nf CommP.rce and 
Industry, l'- 273. 

So far six of such ConP,resses hllve been held: Pllris (1961), Rotterdl!J!I (1966), 
Venice (19G9), Moscow (1972), Ne• De::.hi (1971), Mexico City (1978). In between such 
Congresses 10-ca.l.led Interim Meetin~s take place, such as London (1974) IUl<i. Vienna 
(1976). 

Nn mention is m&de here or the s;1ecie.l IUld branch arbitr11.tion "'lurts. such as the 
Internlltione.1 Court of Arbitr<:.~ion ror Maritime and River ShippinF. r,ovnia, the Hoscov 
Sea Arbitration Commission, the Cotton Arbitra('e Gdyni&, tr_ ... 01u·., ,,~ Arbitration of 
the Wool Chamber Gdynill. 
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=-~~""'.~; ·.-:.~~:. ~:--.e :'ei~!"s.~i0:-1 o~ !n~ian C'!:s.::~e~s o~ C°:)~e?"ce s....YJ.C. Ind:istr:r (::CC!) in :;ew 

:-e:~i.;_/ 

:t is .f"~:1e:-1l.!.~y Y~'10"J!'l ~~at. :ie~lin; vit~ a~bitre.p-e ~d toe is considerably r:ore di~-· 

~i·~:.:1.!. Cot!': ~o!'" ~!:e litir-11.nts e...~i:! ~or tr.e P~!"bite!'"S than to use the services of R !Jer'!n.nen:. 

arbitration court. Or. the ether hlUld, arbitra~e ad hoc offers absolutely irreplaceable 

a1V'l...'!t1u·es as to its speci?.lity :m<t in<tividualit:.· rer;ardinl". the nature of the dispute, the 

litir~nts and the arbiters.;/ ':"he efforts ~'!dertaken by the cha~bers of cor.'.l!lerce and in­

·bstr:; of the C'·'EA cour.tries are particLllarly directed at !".akinp-, 'liithin their scope of 

influent::e the fullest use of these advantafcs anc b}" limitinp- the -'ep-al hazards 'lihich are 

connected 'liith arbitraf'e ad hoc. ':'his explains the propap;ation of l!!Odel arbitration rules 

(ECE. U:iC:7P.A.C.j. the reco=endation of model arbitration clauses 'liith ler:ality sR.fel'Uarded 

contents and the co-operation as Appointinf' Auth_,rity or adninisterinr- body. 

7he activities of the GDP in the fielf. of co!V!ercial arbitrare manifest the~selves: 

in netiona~ lerislation by the introduction of a leP"al rep:ulation in keepinr 

Yith the requirements of n:odern international business relations· 

in the le;al activities of C'·!EA throU£h its co-operatiori in setting up 

;;,niforr.! le;·al foundations of arbitrar:e (~·'.oscoY Convention) and Unifon. 

Arbitration Rules for pe?T.anent arbitration courts: 

in the leral activitie:; of t:NC by accession to and application of the four 

international Conventions (:?23. 1927, 1?3~ a.'!d 1961) as Yell as co-operation 

concerninf U:lCI':'RAL Arbitration 'lules of 1976 a:; 'liell as the U:lCITRAL 

Conciliation Pules Yhich are beinp: pr2pared. 

In the foreiim trade practice by IUl e:xtensi ve use of arbitration clauses 

~n contracts of enterprises as vell as by .~nintaininP'. a permane.1t arbitration 

court for international contract disputes at the Chamber cf ForPip:n Trade in 

the GDR, by lendinP: support to arhitrap:es ad hoc by propaf'ntinP. model arbi­

tration clauses and model procedural rules and by makinp: a~ailable the good 

services of the chambers of commerce in technical orP,anisational repard. 

!_/ ::o mention is made here of such a,c.;reements bctYeen er.ambers of commc-ce of other C:!'F.A 
cc'mtries and of further 11.P:reeMents bet'Ween the Chamber of Foreip;n Trade of the GDR 
Yith the Japan Commercial Arbitration Asso~iation, the A:;sociazione Italiana per 
l'A..-bitrato, the Bundeskammer der P,eYerblichen Wirtschaft, Vienna. 

?_/ Heinz Strohbach, Die ArbitrR.p:e ad hoc and ihre Rt?P,elunP. unter besonde:-er Beriicksichti­
eunp: der UNCITRAL SchiedsgerichtsreP,eln 1976, published by the LeP,al Service of the 
Chamber of Foreip;n Trade of the GDR, Berlin 1977. 
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:~x;·?.?!::~c~~ C'? ':'::?. ~C-?~:~~; ':"?:..~=: ::~~:~~??:~::~ C'? -=-~~ '";~? :~; ':-~::: ~:::.:- ','? --- ------ - -------- ----------------------------------

':!'le experie:-.ces of GJ? :'orei~ ':'"r!i~e e!'l:e:-prises prese!"!t ~ .., .. ctrie~ :ict'.lre- ~t is 

1i~!'"ic-.ilt ~o .,enerR.lise bec~use o:": (1 ~ di:'feren=es in export :cui.J i~':IO!"t situations .. 

particularly vhe!1 the tvo o;:-er11.tio!1s a.re suroe:-vised by Ef'."erent enterl"::-ises. (2) trans-

act ions invol.vinp: ar:ricul+;u:-e rrrh.:·_ce A..nd tf:.Cjt! involvin&:"" :r.ac~irc~:·t or in(~ust.rial plants~ 

( <) ': ra:l.e rel"ions. 

':"r.e bulk of trans11.ctian vith co~pPnies of develo~inr, 1t.~d capitalistic industrialised 

countries is conclu:!ed on the b11.sis of p:ene1·al tr'!.dinv terms_;_/ '"":!en the r-enera.1. ':raC.in.,. 

tel"l!'.s of the G~~ enter,irises are accepted arcitrap:e is, as a rule. provi~ed as a means 

of settlinp: disputes. ':"his is, in most cases, an exclusive arbitration clause. 0ption".l 

clauses also 0cc•1r •hich weans that i!1 case of A. dispute t~.e r>l'lin:iff is entitled to 

ai-:ply to the a~;reed arbitration cot.:rt or the state court vith .lu!"isdictbn over the 

defendar.t.~/ Such &n option cements the clause and reduces it either to a simple arbi­

t!"ation clause or a clause identifyinp: vhat court vill hanrlle dis~utes. =~these 

~enerel trade ten-:s ~ention erbitrRS"e. re~erer.ce is ~a~e. as s~OW!'!': i~ t~e nrint~~ teX:~ 

to :.he pernanent arbitr11tion cot;rt a.ttA.chect +o t1'-.e ChR.~be·~· o~ ~nreir.t ":°rq,'1e o~ t~e "';~?. 

It li('oes without say1n."° thJ:it such a ririnte-1 cle.•...lse CJ\...'1 be r~n.:iered i~ef~ectiv~ b:,-r ~n 

explicit av.reement betveen th~ contractinp: par':ners IUld A. correspon1inv re~ark in the 

text of the contract in favour of A. rli fferent kinrl o~ settlin" <iispu~es 0r no s11bsti­

tution indicated.}/ 

If, hovever. irenerl\l trade te!"!"S of the forei>'!l pA.rtner A.pply. their Cl'lUSeS 0f 

settling disputes also operate: reference to the st~~e cou:-ts in arbitrA.ve by the 

Internatione.1 Ch>Unber of Commerce in Paris (ICC) or a certain type of arbitrape 'ld ~oc. 

Everythinr, depends or vhose P:enern.l trl\~inp term:; hA.ve eventun.lly become "' co?".nonent 

part of the contract. 

Practice shovs that GDR enterprises are A.dverse to accentinp the rec clJtuse~. They 

see in ICC an orFanisation of the capitalistic in<iustriA.1 countries an<i P~ A.pent r~nre­

sentir.F. the interests of those firms an<i institutions belon11"inv to nationll.l committe~s 

or the orP,anisation.~/ ICC ~~chinery - nom:nation of presidinF arbiters ex o~ricio an<i 

11 Designa~ions differ; General Delivery Terms, General Purchasinp Terms, Delivery Terms. 

?_/ The kind of a dispu1.e h11.s an import11.nt errect on the opt ion: l!.5 11 rule the stll.te courts 
l!.re p.-ererred for the en rorcement of pure p11.yment clA.ims. 

ll The 1&.ws of the GDR do not contain such, tough cl~.uses as e.F,. does Ttl'lli'lll lepisl'l.­
tion. AccordinP, to \.DR 11!.v, the arbitrlltion clause inclu<ie<l in the F,eneral business 
terms 1118Y be n.p;reed upon vithout special emphllsis (placinp, re<i or bold letterinF.l 
en bloc vi th the other clauses of these Gent. ral Commerc. ial Tenn:1. 

1!_/ In the r:ME.' countries there do not exist 1U1Y ICC rep:ionlll proups. 
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co'...lrt and 3.chie-ve 13. C'C!!'.r:ercial clA.ri ~ .. :.:atior (outsi.ie the llrbi:.ration co•1rt) o~ :i!"n-

Contracts on ;,l'lr, MC. equin::ent, co-operation contracts etc. are re"'ularl.y nego-

tiated. Extensive text contrA.cts s:.ipulA.te vays R.!:.d r.eMs of i::1~le!"".entinP', P...?;.er:.<lir.;r-

or ada?tin;, the contract and sanctions for in11dequate fulfilment. 

terr.:s :!o not anrly, except as a rossible subsidiary reasure . 

.;;,,uestions 'Jf the :ir.plic~tion of la.wan:! the settlinp: o!"' d.isriutes are er.'lici't.l:l 

nep:otiated. ':'here. ana.rt from the close link betveen the tvo clause,. a correlation 

betveen them and the terr.-.s of the contract manifest itself throup:h nrice. ~uar'l.~tee ~nrl 

varra.nty. 'l°he settlinp: of disputes is transformed into 11 specific a!1cl i!'lrlividual r.atte:­

of the concrete contract relation and the concomitant interests of the contractin>. 

partners. curthermore, there cle~rly anoea.rs. in viev of the lon~-terr. character of 

the co!1tractual relation, the need for arbitrape e.nd for applyin~ the entire rr.echanisr. 

of dispute settleMent to t1elp avoid litip:ation. 

The settlin>. of clisputes here is u.~derstood in a more corrrprerensive sense and 

includes measures for a.rlaptinp: and supplementinp: contracts. 7he !Av of !"ebruary '). 

1976. ij on International. Cmromerci11.l Contr'l.cts (c;rw, \lhic:h vas especially p'lsserl to 

meet the reriuirerr.ents of the international co=.ercial re:ations of the GllR, co!"pli.-:;, 

1/ IAv Gazette 1976. Part I, No. 5, p. l'.l, al.so cf. Dietrich 1·"i.skov, :!ellr.mt W•umer 
et al, Korrunent11.r z= Gesetz iiber Intern11.tion'lle '"'irtsch11.ftsvertraP'e, ::t'lJl.'.:.:;verl'l.P" 
1er DDR, ~rlin ~ry73. 

-=,I 
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to 11. large extent, vith the expar.sion or the scope or tasks incumbent on arbitrage)/ 

The Ch&111ber or Foreign Trade or the GDR reco111111ends to the GDR enterprises negotiating 

arbitn1.tion clauses in text contracts to consider first the permanent arbitration court 

attached to this Ch&111ber or Co1111rerc.e. The possibility or agreeing en II. permanent 

arbitn1.tlon cou.-t in a third country (either in a non-socialist ccuntry or in Finland, 

~den or Au.st rial is al.so pointed out. Attention is dravn t;o the CMEA scheme as a cr::>del; 

the competence or the permanent arbitration court in home country or the defendant~ 
a principle on vhich the agreements on the joint reco111111::ndation of a coordinated arbi­

tration ~lause a:::-e concluded between the Ch&111ber of Foreign Trade of the GDR and cor­

responding institutions or the ,on-socialist economic sphere. Finally, reference jg 1111.de 

to the manifold possibilities ~r ..rbitrage ad hoc and the usefulness of referring to ECE 

or UllCITRAL Arbitn1.tion Rules including an agreement on an Appointing Authori~y. 

':'".e adaptation of contracts has been given a special. rell\J.lation in the lavs or the 
G:'~ t.~- !\rt. 295 GIW. !t a.rrlies to the case that for attair.in; t~H~ f"l'J.r!losc cf the 
contract~ vitA-1 circu.~s~a.nces" ~ror.: vhicr~ the rarties proceeded \,rhe:i conclu'!in?' 
~te contra.ct t1.rt. .. -::.ic:. exceed. :!'-.e ~os:;ibilities of t!-'.eir in~l·:.nce .. c!"!~nres ~o 
!"·.i.71:!~en~a2...l:.· t.Lat. t!"'.t ~arties .. s!"'.oulC. they !"-1ave been avare of such chan;:es .. would 
not !-.1we sirnect it. Accordin• t'.l Art. 296 ~I;,' the parties !!'.ay, und'!r their Ow"!'l 
res~onsibility, apree u~on an adaptation of the contract to the changed circumstances. 
:"hould too 'lrreer:-.ent be reached, the part)' affected by the chP.m;e occurred is en-
ti tle1 ~o c~~cel ~h~ contract. 3etwee~ the tvo corner roints - a.Free~ent a.~d 

c'lnce:lation - there lies, however, a certain ~rP:in w"hich ma~es the intervention 
by a court of arbitration appear sensible. 
:~y ~ear1s of declara~or:: J u-:~cnt proceedinrs the arbi ter5 r.:a~~. by t.~.e:::sel ves or Yi t!"". 
the aid of further exrerts, ascertain vhether and/or vhat fun i=ental chai.res in 
the circ;i.T.stances of m:i..~or importance for -:.he contract.inf parties have occurred. 
:·'.any r:-.at ters require examination: the cl-.anp:es the::isel ves, the i!i?-<lCt on ma.Jar cir­
cu:r.stances, the casuality in relation to the bases of the contract etc. 
I~ accord~~ce vith the contents of arbitration clause the arbiters rr~y ~o one step 
fc~rt:~er and, by vei;r!-.in1-: the interests of the panies on the tvo princinles clausul'l. 
rebus sic st~~tibus an1 pacta servanda sund, submit proposals for measures of 
adaptior1. 
Ar,ain, ~ependin~ on the arbitration clause. the:e proposals either re)l}ace out­
date·i contractual terr.s or fom tne basis for n~v r!irect nep,otiations betveen t~ 
contractinp rarties 11ithin a stipulated time n.fter its unsuccessful ela;isinf' :>. 

cn.r.ccllation ar.cordin1. to Art. 235 still remains as ultim:J. rn.tio. ':'hat adaption 
trou~ht about vith the aid of 'lrbiters already extends into the sphere of sup­
plementation of a contrn.ct. 
/..rt. 1;2 GIW provides for the (arhitr'ltion) court's C'.unnlement~t_i:9n of_:"l_c~n!}"ac_!::.., 
r..ea:.~n;i: tr.e supplcment:i.tion of tne contract in the case of cert'lin circumstances 
occurri nr. ';he hrb; t. rat ion) court th'!reby operates sh:i.pinr the cart rn.ct. 
':'his supplementation of the contract, rep,ulated by tut. 11;:> r;rw, is .1ct onl_; cou:>le'l 

vi th the adaptation or the contract. but has also simiricance ror the f"illin1r in or 
r:ars in the cnntrR-c~. vhir.h both pR-rties, vhen conclu •in;i: i:.nc contr11ct. had con­
sciously taken into account iri the expect-ation or being able to clo:;e them throup:h 
n.ddi ti one J aP:reements after p:atherin,~ fur• :1er l'xperiences, in forrnntion, etc. 
In this connexion tvo cases m:i.y he distinr:uishe.:. In the first case, the :>nrties 
procPerl from the ex?ectat ion ".o be able to dose the p:aps themscl vcs. ':t. ,., re-
111i re assistance ':Jy the (arbitr11.tion) cnurt shnulrl their mm inrlepender.t :"!'fort:; 
fn'l. In the second cn.se, the contra~tinP: partners RP.rec, n. priori, to fill in 
the r:n.n" throup,h 'l third p11rty (Art. li2 GIW). The speci'l.1 fen.ture of the ]Cf':l\l 
provi!'ion provided hy GTW eons~sts of t'ie fact thn.t the thirrl party, that dcter­
r..ines the ll\ckinp; contrnct tenns mn.y, in -..1e final l\nalysis, he 11 st:i.te cou:t or 
M 11rhitration court. Tn this vn.y, the lep:al basis of llrritrap:e is considern.hly 
extended. 

?_/ Actor aequi tur forua rei: thh principle &pplie• to relation• betV9en economic; organ­
iaation• of the CMEA countriea fro• the Titry beginning and waa once &«&in atip•uated 
in th-. Mo1cov ConTiintion 1172. 
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Practice haa even more variations tuan the orientation provided in contracts wid 

~mblication11 of the Chamber of Foreign Trade of t.he GDR. 

The dependence of the arbitration clause on other 11tipulation11 of the i:;ext contract 

exclude~ the possibility of enforcing settlement of a dispute at &n7 cost, in a verbal 

or metaphorical sec:11e. As in the generrJ. contract, the litigation clause i11 a c:ompro­

mise. Occaaion&lly eVl!n clauses inconvenient to one of the parties or a concealed 

proviso not to ut1e the agreed method of settlement vill be signed. Such an exceptional 

situation vill, aboYe all, arise if the claut1e, at leaat in the riev of one contracting 

pr.rtner, haa no~ been sufficiently coordinated vith the clause on the application 

of lav or if the latter is lacking altogether. The ~ntra.!t11 referred to here L1! too 

significant and generally too valuab~e to leave the question of dispute settlement ·~1an­

svered. Particularly in relations to developing countries, the negotiation on the 

clause of l"'at lav is to be applied someti11es cauaea difficulties. Our knowledge of the 

national legal 11yste1111 of, for example, Af'rican and Arab count.ries, i11 still partly 

limited. It appears that the lav concerning commercial relations. especially interna­

tional co111111ercial relations, has not yet been sufficientlT developed. Theref~re, the 

legal position and the outcome of the court proceedings c&nnot be 3ufficiently under­

stood or predicted by the foreign contracting nartner. Such uncertainties influence 

agreements on the lav to be applied and impair negotiations in the clause !or settling 

disputes. 

An additional proble• results in businesti relations vith developing countries in 

Africa IUld Arabia vhen the GDR enterprises encounter an organ of the colll!tr;v ae con­

tracting partner, such as the Public Works Department, the State Council, the Ministry 

or Public Education or the Ministry of Health, vhich vould lik~ to insist that no outside 

l be 1 . d th • . . • l/ Th h uld l "k h avs app ie to e1r act1v1t1es.- ey s o l e to ensure t at as up to nov 

only domestic courts deal vith litigation. Occasionally they are prepared for arbi­

tration ad hoc proyided the venue of the court is located in their ovn country. Such 

difficulties can be overcome only gradually through bilateral trade agreem-nt11 vhich 

constitute, from the Yievpoint of the CMEA countriea, an effective strate~~m for the 

setting up and safeguarding of mutually favourable co1.Jitions for the implementation 

of c0ntracts including the settling of any litigations. 

The co1"',1actual practice of the GDR enterprises aims to: 

accept contracts, on the basis of General Co111111ercial Terms, vhich include a clause 

for settling disputes, in most cases throlJ«h arbitrag~. particularly since no real 

possibility of negotiating all individual contractual provisions and clauses is 

feaaible and/or customary. 

~/ The International L&v AssociaGion has, in its Conait~ee In~ernational Commercial Arbi­
tration for many years been dei.J.ing vith the problems arising from relations between 
enterprises on the one hand and government institutions on the other hand. Cf. the 
reports ll&de by Co-ittee Chairman Martin Domke and the corresponding papers published 
in the ILA Congress :ieports. 
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In the case or text contracts, the clause regarding the settling or disputes 

is coordinated vith clauses on the application of lav, on price, terms of 

payment, warranty, guarantee etc. Its isolated consi1eration does not increase 

its TILlue in the final contract. 

The 0-aaber of Foreign Trade of the GDR lends its support to the enterprises by 

pointing out effectiTe and Ju:-idically secured arbitration clauses. Adapting these 

suggestions to the indiTidual situation is the enterprise~· responsibility. 
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PROPOSALS FOR !MP~OVING THE SYST™ OF TRF. lo(ECF .. A!HSMS FOR SETTLI!fG OF 

DISPUTES 
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The primary significance or negotiations on dispute settlement claW1es lies in the 

text contz-acta, such as contracts concerning t~e supply of vlant 4',d equipment; contracts 

on planning, supply and e~ection; all kinds of co-operation contracts; contracts on 

scientific technolo~ica.l. performances; or as a rule, any complex matt~rs and long-term 

contrac~ual relations.. The previously mentioned integration of clauses into the oTerall 

contract, excludes making any one dispute settlement method absolute.. It is, h~ver, 

necessary to introduc~ those taking part in international business relations the entire 

multitude "~ methods and to convey to them how they 11.:ght deploy specific methods in 

adapting and supplementing contracts as well as in 1Userting claims in case or inadeqnate 

fulf1,ment of a contract. Then it vil:. be easier to ascertain disputes typical or the 

contra~t and the method of settleL.!nt, and t~ agree on the method i~ a contract. 

It cannot be expected that the CMEA countries' appreciation and use or iu ~itrage 

as the most adequate method or settling disputes in international ~conomic and scientific­

technological co-oPf"ration, can be duplicated in tne near future viU:in the inter-system 

(universal) business relations, but steps in this dirtction are feasibl~.. They include: 

propagation or the steps outlined in Chapter I for the construction and 

expansion cf an internationa.l.istically conceived, nationally organised 

arbitrage in the (){EA countries, including the ~egal foundations 

established on a natic=~, basis as well as through co-ope.-ation 

between these countries us example of a regional system of arbitrage 

vhich can be adapted to the msnifcld forms of international co­

operation in the field or arbitrsve; 

propagation of the idtd of arbitrage as set out in th~ four Internat·~onal 

Conventi.ons of 1923, 1927, 1958 and 1961 in the developing countries which take 

a reluctant er negative attitude to the internationalistically-oriented 

arbitration system; the succ~ss or that propaganda ~epends to a large 

extent on hov to counteract the political and socio-economic causes or 

such prejudices (s~vereignty of the state, sole competence or the domeltic 

state courts; Calco-clause/sole competence or domestic state courts and 

arbi t. rat ion courts ) ; 

foregoing of le~ialadon in certain developing countries which are based on 

traditional legal concepts and prove theuel ves in present day prac: ice as 

inimical to arbitration, such 48 the legal poss'bility in India, in con­

tradiction to the clearly expressed vill or tne contrac~ing parties and 

the text or the arbitration clause, to refer the :iiatter under dis~ute to the 

state court and to decide it there; 

: t I I 
I 

• 
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ent.ancing the attractiTeness or arbitrage by improTing its international legal 

basis, such as a legal coabination or the tvo UK ConTentions o! 1958 and 1961 

anl setting up the legal inatitution ot the interr.ational arbitration award 

Y:ith an intern.,.tionally at8l!dardised regime u •.o legal effect, recognition 
1/ and enforcement;-

continuing the vork initiated by UICITRAL in conaultatioL vith ICCA for the 

creation or Uni!ora Conciliation O.ules. 

It aeeas sen&i~le to aet up gradually national arbitration centres in deYeloping 

countries which are actiYe in international business relations, e.g. in India. Rational 

chambers or (foreign) co11111erce or a.ssociationa or businessmen, enterprisea and institutes 

interested in a permanent arbitration court vould be suital::le members. The regional 

organisations or UIIO could render relen.nt uaistance u vell L AALCC. The eri;~~nce 

or national arbit~ation centres in the deTeloping countries: 
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leads necessarilv to spreadin~ the idea or arbitrage in those countries; 

establishes starting points for co-operation vith such centres, including 

joint reco11111en.lations or certain arbitration clauses; 

deTelops vith the partners of the deTeloping countries an a~lllOsphere of 

confidence in the leg&! protection of their inte~es~s. making it essier 

ror them to consent by contract to dispute settlement in the ~eTeloping 

coun~ries. 

The deliberation• regiu-ding th~ establis~ing or an international arbitration centre 

(UNIDO arbitrage) are not meant to put asi~e or replace meaau.."""es for the setting up of 

national arbitration centres in the deTeloping countries but to be supplementary ~asures 

in order to obtain the range of variants required for selecting the method of settlin~ 

disputes vhich is ~ppropriate for contracts. 

The existing international centres apparently are not suited to handle the tasks 

which are intended for UNIDO a:-bitrage. ICSID is too closely linked vith the World Bank 

and IMF and, in spit~ of the brillil!Ilcy of its procedural rules,!/ politically ~ne-sided. 
Si.ailar considerations apply to ICC arbitrage vhich, hoveTer, is no international arbitrage 

in the legal sense. The Permanent Court or Arbitration in the Hague is endeavouring to 

become involTed, in addition to its original tasks, in the S&me direction !lS ICSI-rfti vith 

vhich it maintain~ close cont~cts. Be~a\llle of its main taak, vhich permeate" the entire 

organisation, and, above fill, owing to its composition, the Permanent Court or Arbitra­

tion is obviously not in a position to make itself attractive to the developing countries in 

a global ;0111111erical arbitrage. Therefore, the idea of a UWIDO arbitrage has chances Jf 

succeeding Its organisational form is still of secondary importance. We can conceiTe 

of an administration centre vith a comprehensive information and 1ocumentation section 

and an educational or training centre at a geographically suitable place vith -~gional 

secretariats, connected vith ESCAP, ECLA, ECA, ECE ~nd national secretariata linked vith 

the national arbitration centres vhich organise arbitration proceedings and fulfill all 

the tasks of Appointing Authorities and Administering Bodies by maintaining lists or 

experts. 

~/ Aron Broches, ~bitration under the Auspices of ICSID, Seminar on International 
Co11111ercial Arbitra~.ion, Madrid, October 16/17, 1978; Aron Broches, The International 
Centre for Settlemen~ of Investment Disputes, in: E. Cohn, M. Dolllr.e, Y. Eisemann, 
op. cit. 

?.J Rapport du Conseil Adllinia•.ratif de la Court penianente d' Arbitrage, La Haye 1978. 



The close lir..k betveen the settling or disputes and the issues or the law tc be 

applie~ makes it desirable that the developin~ countries exert still greater errorts to 

establish 9 cc.ntract'!.lal legl\l system ror international business relations. This can be 

done ~y rurther developing ~he natio~al legal system and more so by taking an active 

part in drarting international regulations such as the Conve~tion on International Pur­

chase or Coam::dities (UlfCITRALl. A similar situation prevails in the sphere or inter­

national civil law. lo information, based on exact legal provisions, jurisdiction ruid 

literature, exists on how the individual developing countries determine vhat laws apply 

to contracts and, ir such a choice is lacking or not recognised, to ascertain vbat material 

law should be applied. This insufficient knowledge proves itself a hazard ror the 

ror~ign business partner. To minimise such a risk it is suggested that in contract 

negotiatons the established legislation or another country be employed. 

By establishing and rurther developing national legal systems in the developing 

cour.tries, particularly by creating a contractual lav vhich meets the requirements or 

international business relations and/or intensified participation on international 

projects ror the stc.ndardisation or legislation, such as within the rramevork of 

UJCITRAL, the developing countries facilitate contractual negotiations on the law to 

be applied. 

By setting up national arbitration centres and by co-operating in a genuinely inter­

national arbitragE system, such as e.g. a UNIDO arbitrage, the developing countries 

create pre;onditions ror the possibility er: 

changin~ gradually over, when choosing means ror settling or disputes, 

frc• the state cou.-ts to arbitrage; 

providing in international commercial contrac·ts depending on the cir­

c1.111Stances, the settling of disputes through arbitrage in the developing 

cou:. '; ries; 

concluding co-o~ration agreements with corresponding institutions or 

other countries, such as Ch&lllberG or Co111111erce and Industry of the CMEA 

countries, in the field of arbitrage, includin~ the recommendation of 

model arbitration clauses; 

propagating at international events and seminars vithir. the UR system, 

international arbitrat!on congresses etc., legislation and arbitrage or 

the developing countries; expert information will help eliminate psycho­

logical barriers which prevent companies or the developin~ countries rrom 

rejecting stereotyped agreement ba.~ed on European lav and settlement of 

disputes by an arbitration court outside their own rer,ion. 
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