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COMMISSION RlR INTE:RNATIONAL INDUSTRIAL DEVELOPMENT JAW. !/ 

1. The Need for Promotion of a New Interna+ional Industrial Development Law. 

International Industrial Development La!-r is understood in this paper to comprise 

models for industrial contractual relationships, which ma.y be adopted by the parties 

concerned, and which would be in line with their economic and social objectives. 

\ihat is dOt,ieht to be achieved is the creation of a new contractual framework. 1o~ 

international industrial co-operation. This major objective rletermines the 

specific functions of the proposed commission, enumerated on pages 8 and 9 below. 

1.1 International Industrial Developeent Law as a D;rnamic Function for Third World 

Industrialization. 

The legal framework for international industrial co-operation influences 

industrial co-operation and its effects on 'rhird ~orld industrial development to 

a considerable degree. It ~. in some instances, constitute a directly applicable 

constraint for state acti~n but more frequently produces its effects through the 

standards of legitimacy for state and enterprise action emanating from international 

la!.,. On the level of project co-operation, the legal framework provides the orga

nizational i11struments which shape the project, which give an institutional settin~ 

for the community of interests inherent in it, and which are de~isive for the lonG

term stability of such communities of interest. For the developing countries the 

leeal methods used are of prime importance in their attempt to obtain the desired 

positive contribution of industrial co-operation to industrial development and the 

necessary protection o.gainst malperforman~e. ~/ The legal framework of industrial 

co-operation can emphasize the defensive, conservati\"'? functio~ of the la.:.1, b11t 

it can alRo fully rlcvelop the dynamic function of law in favour of an active support 

for Third ~forld industrializl'.tion. The presented pro11osal is bailt upon the premise 

that structural changes in the law are needed ro correct imbalances and inherent 

\Ulfairness of the existing legal environment. Developing co\Ultries have less r~sources 

to rlevelop, to co-or1inate and to advocate alternative legal concepts. The present 

information system in international law and practice which is heavily gearerl to·..rards 

a North/South floi., of information should, therefore, be restructured to al lo·" a 

corresponding South/South process of r,eneration and exchan~ of relevant legal 

informatio~. It is less the task of providin~ for official, authoritative and lep,a.llv 

For a background anal,1sie of the proposal see: Uethods and Mechanisms for 
International Induetria: Enterprise Co-operation, Collected Background Papers tor 
Industry 2000 - New Perspectives (ID/CONF.4/3); UNIDO, (fo:-thcomin") 

Cf. the Algerian M~morandum presented at the 1975 Conference of Heade ~f 
Stat~ of O~, p. 2llft. 
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binding iutraenta and cocliticatillll81 but more the inttmaive participation of 

developing coantriea in the international proceaa of inrormatioa~haring, opinion

building and articulation of legal concept• which llhoulcl be in the centre of illproved 

and new iutituuoaa·1 MOhani.am. !/ 

1.2 Prom 'l'ndi.ti011al In1.ernatioaal Economic l&v to a Iuv Inteetiaaal 

Ir:dutrial Devel.oent Law. 

Internatiom.l indua'trial co-operation take• place ·rithin the fl'amevork of inter

national economir: lair, a 'tloQ' of rule• relating - in it• atate-~tate cliaen8ion -

to atatea, bu.t also - in it• cl.1-uion u a pri,,.te and ~ial ~of lair -

to pri'9ate enterprises. Bltlea derived from tllat legal traMwork often. cumot be 

cllrectl7 applicable to co-operation prnjecta becaue thq are guerall7 too vague 

and cllrected. priaril7 to inter,..tate relationahipa. Bowver, •tandarda of behaviow

u:pre••ed in international economic law eDrciae a couiderable illpact on negotiationa, 

illplementation and revision of co-operation contracts. Tb.q ~ dOllD •taad&rd.a of 

behaviour of states via-A-via foreign investors and th.q provide for legitiJMC7 for 

aanctiona again.at developing C0W1triea violating such atandarda. Ewen if not al~ 

directl7 applicable, thq are ever preaent, read,J to 'ba invoked and thu to re•t:rain 

the •cope for action b7 developing coantrie• via-A-via trazumational corporationa. 

The concept• in international law often influence the content of specific investment 

cmtracts and regul.ationa t.brougb referral or throu&h ltirect incorporatim. Choice 

of law and arbitratim claws .. in inve•t•nt agreement• are an illuatrative case in 

point. 

International econom.c law i• through it• origin pa.red tow.rda replating 

comercial interaction between indwstrialised. COlllltriea. lore recentq it bu been 

directed apeciticall,y at protecting th• intereate of capital- and technolOQ exporting 

COUDtriea. It• defensive orientation creates substantial obstacle• for developing 

countrie• attempting to develop their economic soverei.gnt7 and to render foreign 

inve.tment more reaponaive to the requirement• of the process of indwstrial develoP

•nt. Y Theae roadblock effect• of t:.aditioaal international law have llUJ"faced. 

viaib17 in major cue• ot international a~bitration vhe.l'e developing ::ountrie•' 

a~tempts to revise inV9•t•nt concessions were at isau.a. 'l'be .... applie• io tbe 

atandards ot compensation ~la111ed tor nationalization. Y 'The ... ~ been said 

er. Bedj&O\li, ,.;.' }'our UD louvel Ordre !conoaique International, Ull!!JCO, 
1979, p. 197tt; 

See for an extensive diacwssion ot the•• iallU8• J'riedMDD 1 w., The CbaDgi.Dg 
Struct\11'9 ot International I.&v, 1964; 

Ct. Benchikh, I. 1 LH Relationa atre le• F.itrepriae• 'l'rana&tioaale• et le• 
Pap ~mlopp6•: Contrat ProdW.t-en-llain et A.rbitnce, Report tor UIIDO, 
Al&i•n, 19791 Wlde, 'l'h., lqotiati.Dg tor :Diapllte S.ttlell8Zlt, J>en'9"8r Jou.mal 
ot International Law A ~oli~7 7 (1977), p. 33. 

.l 
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of bilateral invest~ent protection treaties. Such treaties are o~en concluded in 

the context of unequal bargaining po;rer. Ass-..lllling a formal equality, they grar"t 

effective and practical privileffes to forei.en investment witho.it a cor-esponding 

coar:titment o!' the industri;i.lized country in respect to .tevelopmental performance 

or control against abuses of marlcet power. !/ 

The traditional international legal frame;rork for industrial interaction expresses 

a primarily defensive and static position. It is meant to enf'orce "invest011ent security" 

but does not take account of the conditions which ~ necessary to create a lasting 

stability of the cOlllllWlity o~ interest in a project. This '_egal environment does 

not contribl:.te to long-tenn stability, as it does not provide instruments to solve 

the essential problems of North/South interaction affecting the mutually desired 

stability. Present international ~conomic law does nQt provide for methods and 

mechanisms to adapt the contractual regime fo:- long--te:"'lll projects to changes in social 

and economic systems, it does not provide fer legal instruments to maximize the co~

tribution of foreign investment to development objectives of host states and it does 

~ot offer the specific protecti~n needed by develo~ing economies against ma.lperfor-

111?.nce and abuses of market pow"!!r. Thus, insistence on traditional international 

economic law may lead -Lnto costly :onflicts. The more sophi&tiC?.t;ed ad\·ocates of 

stability in industri.2 . .:.o-operation have started to realize tnat a rigid :1otion 

of investment security protecte-1 under international law runs count .. ::- to the objective 

of" stability. 

This evaluatinn applies also to the tod,y of legal rules, practices and model tenns 

which emanates frcm present business practice. Thia practice is decisively influenced 

by the model instrJ111ents elaborated by the manifold international organizations of 

:i:-rivate business, prima.riJ.:r national industry associations and particularly the Inter

national Chamber of Cormer:e (ICC). This system of inteniational economic law 

naturally reflects the interests of those actors on the international scene !"ho make 

it: the international buuiness colllllllnity of transnational corporations. t·;hile high 

professional quality can ·oe expected from the legal pro1.;ess producing this "lex 

mercatoria" Jf internatior.al prnctice, the composition and the st!'l.lctu_re of the legal 

process creating such a syritP.m of private international ecor.omic lav i3 not likely 

to produce legal instruments :.thich are specifically responsi•.re to '!'hird World 

industrialization. As developin& countries cannot anil themeelves of an equally 

qualified and powerfal support system to pr?duce "negotiating ~<now-how" and model 

instruments to back their project oriented bilateral bargaining, there is a strong 

need for countervailing institutional support systems. 'i'hia dimension of the inter

national legal process is perhaps a more powerful factor of law creation than legislatior:, 

lJ Cf. Hartmann, G., Nationaliaienmg und Fntei~g im V'olkerrecht, 1976. 



judicial precedents and international treaties. More than international codification -

:.fflich should only be the ultimate phase of a process of la·" creation - it is in this 

dmenaion •-there persuasive instru:nents for bil~tera.l project bareainir.t>: are ~nF>rated 

tha~ devel,,pinr: countries need instibttiona.l support responsive to a.11d re:flective of 

their authentic needs and developmental reT.lirt!ments. 

1. 3 ThP. Char<tcteristics of a Ue·-1 I.eo:al '..:nvironment for Industrial Co-oneration. 

A nc')( lP.ea,l cnvironmeni:: for i.."ln•t~tri.;i.1 co-~piera!..:.on -Ls ·arra."lted, prima.ril:r for 

the project level of co-operation, bat also for the level of international la~. 

Such a system has to be acceptable to all memoers of tr~ interna.tion.:i.l comm·mity; it 

should no lon~er be the tena.cio·is~ defen~ed positior. of o:'l.e ,crrotlJ! ::if countries only. 

The are;ument is of'ten adv.meed that a ne -1 system of· intern.:i.tional economic 1-:i.·-r should 

be ti lt~d unilaterally in favo•1r of deve lopine CJuntries, in order to compensate the 

Third ··:orlci for past discrimin;.>.tion. "!_/ S11ch C'Jncepts wou.ldha.rdl;:r -ror'.< in pra-::tice, 

as an uni-versa! consensus is a prere1'.iisite ~or the effectiveness of the nc·r lP.e:a,! 

frallevortr pro,.-...;ecl. Such a consensus can or.ly come abo11t if the ne·r lee;il environ

aent promises to be of advanta.._"'P. to all pr.rtics conc~rned - devclopin~ and ~evelopcd 

countries incl~ded. 

The concepts of interdepcnilence md J.ctive stability elaborated in the b.:i.ck-

[ ;·ound study for this confLrence pa:--P.r St.tf:eest that "dynamic stahili ty" is best. 

achie.red through a legal environment •·rhich accorrr.1odatcs re'{Uirements both of stability 

and , ~ evolution. This stability cannot be based on a rigid system perpe·t,,.atinr; 

poi·rcrful entrenched interests. It i;; not the tlefensive, static orieiitation - . ..,it

ncsscd todccy- in international arbitration, :freezing clauses, foreign trust accounts 

and bondage transmitted through rieid financing aereements .. , but a positive, active 

orientation responsive to Third World industrial development which will contribute 

ultimately to the Ptability of industrial co-operation. Such a new legal system for 

industrial co-operation, the legal dimension of the New International Economic Order, 

will be tenne1 International Industrial Development law. 

Many of the guiding f)rinciplcs for a New International Industrial Development ia.,, 

have already been er,>resse·i by authoritative resolutions relating to a New International 

Economic Order. ~/ Others will be articulated through the forihcomi1lp, Codes of Conduct 

on Traz.sfer of Technology and Transnational Corporations. The task is now T.o implement, 

to draw practical concluaions, to develcp effective methods and mechanisms and develop 

Cf. Gi:t'Val'l, N. 1 Co~orate Imperialism, 1976, p. 18off.; 
Agrr·m.1a, s. K., Indian Journal of International I.aw 17, 1977, 261. 

Cf. UN GA-Resoluti.ons 3201, 3202, 3281; Lima Declaration and Plan of Action. 

' 

• 
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thro1.ir,h concrete institutional and legal measures the rather broad ne~i' principles 

articulated, i.e. to brine into motion a precess to establish new international legal 

environment for industrial co-operation. 

2. Present Practice and Existing Institutions in International Industrial Development 

.!!.!· 

At present, the design of model instruments (contracts, manuals, negotiating 

guidelines} is undertC.:-~n primarily by the national and international organizations 

of private business in ~ofestern countries. The International Chamber of Conmerce (ICC), 

for example, is active in the areas of insurance contracts, prc.ducta liability, inter

national tax management, appli~tion of competition law to state enterprises, marketing, 

international aroitration (including technical expertise, maritime arbitration}, 

protection of patents and trademarks, bank guarantees for ptrformance and bidding, 

financine contracts and contract regulation. The recomnendations and model doc1..lents 

elaborated by high-level expe!"'ts '1re eiven e!fect and disseminated through institutional 

facilities - such as the ICC's Court of Arbitration - t~.rough international, regional 

and national conferences a"ld trajning seminars and through regular p.iblication. Y 

These very influential and standard-setting activities are complemented by 

national industry associations, which as, fo!' example, the Machine lhilders Association 

of the Federal Republic of Germany have issued highly sophisticated guidelines for 

industrial co-operation, for transfer of technology and for turnkey contracts. 

In socialist states, the development tuwards Uniform Rules for Indus~rial Co

OT>era.tion has advanced very far; General Conditions for the Delivery of Goods, for 

Assembly and Rendering other Technical Servic~s, for Allocation of J!aritime T,)!"lnage, 

for the constitution of international economic organizations end other forlll8 of 

industrial interaction have been elaborated within the CMEA. 

The unequal distribution of information resources with re11pect to the legal iaauea 

nrrounding industrial co-operation characterize• also the inatitutions of academic 

scholarship and training which are crucial for the intemational proceH of opinion

building and concept fonnation. Academic institutions for the ~t~ of international 

economic law, conferences, p~blications, research centres are mostly located in 

industrialized countries and impregnated bJ th~ schools or thought preY&iling there. 

Developing countries ha;M leas potential, fewer personnel and leas financial re

sources to develop, to co-oniinate and to advocate their alternative le~l concepts. 

'},/ Cf. the ICC's Annual Report fo~ 1978, Paris 1979. 
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This situation is also prevalent in the area oZ negotiating assistance to devel~

ping c~tries. Negotiating assis+3.."lCe is rendered through private consultants and 

through law firms from Western covntries, sometimes - as is the case of the US .:\ID -

financially supported b,r governments. Cour£es in negotiation strategy tailored for 

developing countries are offered b,r US universities. Such programmes certainly 

effect a transfer of negotiating skill. However, it is difficult to view such a 

North/South transfer of bargaining technology and legal concepts as completely neutral. 

At least it d'Jes not contribute to a self-reliant generation of appropriate bargaining 

technology and alternative legal concepts through South/South co-operation. 

Within the UN system, the 'IR Coamission on International Trade Law (UNCITRAL) 

is engaged in unification of inte~ational trade law isB11es. It does not, however, 

take up issues of specific relevancd to Third World industrialization. A Secretariat 

document !/ states that !!:llch issues "are to a great extent of a political an~ economic 

nature and cannot ~e dealt with b,r such a legal body such as the Conmission", which 

should focus "on subject matters in the area of international trade law". It would 

seem that UNCITRAL at present, therefore, wculd not cover the tas!c of promoting the 

evolution of a New International Industrial Development La~. However, UNCITRAL's 

expertise in trade law and arbitration could be centrJ.l for the present proposal. 

The UN Centre on Transnational Corporations (CTC) is rendering advisory services 

to host states for bargaining purposes and it has on its work progranne the collection 

of "contracts and agreementa". The CTC focuses on economic analysis And on the 

establishment of a comprehensive computerized information system on TNCs. ~ Its 

mandate requires the C're to focus on transnational corporations, which would seem to 

exclude state enterprises and middle- and small-9cale enterprises from ~ts field of 

interest. 

Some specialized agencies - particularly WIPO - ann other UN bodies (UNCTAD, 

Regional :Economic Co11111issions, particularly ECE) have also touched upon legal iss;;es 

of industrial co-operation, but more in a Jl&Bsing form. UNESCC has a programme on 

developing "authentic legal concepts" for endogenous development, but not oriented 

at inteinational industrial co-operation. UNIDo has elab<>rated a number of basic 

manuals on contracting for develorment 1/ which are complemented b,r the J.lanual f~r 

A/CN.9/171, P• 22, ~ 1979; 
See, however, the analysis of investment agreements contained in: Transnational 
Co-operations in World Development: A Re-Examination, E/C.10/38; 

Industrial Joint Venture Agreelllftnts in Developing Countries, l'.)72; Subcontracting 
for Modernizing :Economies, 1974; Contract Pltonning and Organization, 1974; 
Guiddlines for Contracting for Industrial Proj~cts in Developing Countries, 1975. 

' 
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the P- -P<~ratio~ of Industrial Feasibility Studies (1978). Wit~ n its S;vstem of 

Consult .. tions, l.P.II!JO has recently advanceu from the manual-stage to elaboratine a 

very complex full-~ext !r.o:lel contract for the constructfon of fertiJ.izer plants (1979). 

Apa.rt from the ~~ syste~, the Common~alth Secretari~t which is providing n~go

tiatin~ assistance to member co:mtries and the Afro-Asian !~gal Consultative Committee 

should be mentioned. Thi~ Secretariat is active in the evolution of legal instruments 

and institutions - particularly in arbitration - reflecting the legal culture and 

intP-rests of developing conntries. 'fith both orB2?liz~tions, particularly the latter, 

the proposed bot\f 1-rould have to maintain close ties. 

From the si1rvey of existing instiutions and present practice it appears that no 

one instit•.ltion exists ~.,hich has as its task to focus on efforts of promoting in a 

co-ordinated and concentrated ~-a:y the evolution of a New International Industrial 

Development Law. Efforts within the UN system appear fragmented arid lack a joint, 

concentrated lrl'fort and a common underlying guiding philosop~. Developing countries 

have at present niall potential to develop. to co-ordinate and to advocate their 

alternative legal concepts and to elaborat~ and disseminate ~lternative model instru

ments of the highly persuasive and effective character effected through the 

exis1:ing insti11utions of the industrialized cour.tries' business community. As has been 

stated by UNF.SCO on a more general level !/ there is a need to provide an alternative 

and countervailing information-network for a legal process which is more responsive 

to Third World i~dustrialization. 

3. The Proposal for a Co111Dission for International Industrial Development Law. 

From the analysis above, it would seem necessary to concentrate and focus the 

hitherto fragmented efforts to provide legal instruments and concepts more responsive 

to Third World industrial development. It is proposed that a Commission for Inter

national Industrial Development law is set up for this purpose. The Corrunission should 

be a focal point, a catalyst in the communicative process of opinion-buildi.ag and 

consensus-making for a New International Industrial Development law. To the extent 

the presently existing information machinery of international economic law is geared 

primarily to the attitudes ~nd interests of induatrializ3d countries, the Commission's 

task would be to contribute to provide a more balanced information machiner7. It 

would constitute a meeting ~round for global fact-finding, opini~n-building and 

ccnsenaus-ma.king, but also co1u.tervail the effective efforts of national and in·i:er

national industry associations to influence international commercial practice. 

The pre.posed CommiBBion sho•1ld focus relatively little on formal codifications, 

as this task should better be left with the existing legal UN bodies. Also, a too 

Cf. the report of the UNESCO Director General to the 1976 N~irobi Conference 
of ur.:sco, Doc. 1?/C 87. . 
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early empM&is on international codification would tend to freeze and polarize 

positions and th.18 be an obstacle for an active process of consensus-building. 

Information and the design of non-binding model instruments for the respective 

areas of industrial co-operation should instead be in the centre of the Commission's 

activities. The C0111Dission should concentrate on deve)Jping and BUppl,Ting concrete 

substance and argument to alternative legal concepts where there are not well 

established support institutions in industrialized countries, on evaluating and 

disseminating relevant informaticn on the international practice o~ industrial 

ccm~racting and on assib+.ing negotiations for guidelines and recommendations in 

the area of International Industrial Development Law. 

The work programme of the Commission should relate to the ~rvraotion of a New 

International Industrial Development Law, particularly in the following areas: 

(l) The design of model instn1111ents for project co-operation: or 

contracting guidelines, of negotiating manuals and of model contracts in co

operation with other competent bodies in the global UN system. 

This responsibility could focus specifically on the extension of industrial 

performance guarantees and a corresponding BJ'Stem of regional insurance, on new 

forms of marketing co-operation (marketing joint ventures, buy-back arrangements) 

to facilitate the access of products from industrial co-operation to industria

lized countries, on new forms for long-term industrial co--0peration agreements, 

and on naw and improved forms of investment incentives. 

(2) The provision of negotiating assistance to developing countries, with special 

emphasis for methods of collective bargaining. The prime objective of such a programme 

should be to set into motion a communicative pl'ocess among developing countries to 

generate appropriate concepts and instruments of bargaining. 

(3) The design of non-binding mechanisms of control for foreign enterprises in 

indwitrial co-operation. Here, the design of such instruments as model corporate 

codes f~r the pi•otection of minorities and creditors, to secure a maximum autonomy 

for the national 11Ubsidiar;y of a world-wide operating transnational corporatliion 

could be considered as technical assistance to less experienced host states. 

(4) The deaign of model administrative procedure• to increase the speed, the 

efficiency and th~ concentration of adllliniatrative licensing of industrial co

operation activities. 

(5) Collection, evalU'.l.tion, intormation-cliaaemination and eventually the design 

of reco11111Bndationa and lllOdel instrument• for an extended use of inter-governmental 

agreement. tor industrial co-operation. 
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(6) Study and desien of regional industrial investment insuran".!e scnemes and re

spective insurance contracts as a met~od of collective self-reliance to i.JJlprove 

South/South industrial co-operation based on the model o~ the Inter-Arab Investment 

G\:arantee Corporation. 

(7) Study and design of investment guarantee ;rgreements on a joint regional basis 

as an instrument of collective self-reliance in financing. !/ 

(8) The preparation and design of a regional corporate statute for regional industrial 

joint enterprises in co-operation with the Regional &:onomic Coaaissions. Such a 

statute would - based on experienc,~s with the Andean Pacts "empresas mttltinacionales", 

the CMEA's "International Economic Organizations" and the EX:'s "Soc!.etas &lropeae" -

provide for preferential treatment for regional joint enterprises. The stat11te•s 

function would be to compensate the inherent ~eases of regional joint enterprises 

vis-a....vis transnational corporations; accordingly, it would be open '.>nly to enter

prises belonging to the member countries of a region in the material sense. The 

prciect of an international corporate statute for regional joint enterprises could 

be linked to the promotion of legal harmonization as a mechanism to facilitate regional 

industrial co-operation and integration. 

(9) The preparation of studies on evolving legal issues of International Industrial 

Development Law with particular e111phasis on presenting, ela.borating and disseminating 

alternative legal concepts responsive to the requirements of '!bird World industrial 

development. In this context, training seminars and specialized post-graduate pro

gramnes, confere1!ces, international la.,, journals specialized in industrial development 

law and a co-ordinating centre acting for forar:i.l and informal processes of infonaation

sharing and opinion-building are necessary. A close co-operation with UNITAR and the 

UN university system is warranted. 

}} Cf. UNIOO, Induatey 2000 - New Perspective•, op.cit. chapter 6.6.5, P• 175. 
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