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1. The Secord Consultation on the FPertilizer Industry in
Immsbruck, Austria, 6-10 November 1978, requested the UNIDO
Secretariat to prepare a revised draft of the INIDO Model Form
of Cost Reimbursable Contract for the Comstruction of a Perti-
liser Plant for consideration hy the Third Comsultation in 1980.

2. The preliminary draft (ID/NG.261/12 and Add. 1) was
considered Yy a Working Group at the Second Comsultatiom; sub-
sequently writtier comments were received from a number of parti-
cipants at the Comsultation and a few other suppliers and pur-
chasers of furtiliser plants.

3. With the bemefit of these comments, a Secoma Draft of the
UNIDO Nodel Form of Cust Reimbursable Contract was prepared for
the consideration of the Expert Group Neeting om UNIDO Nodel
Forms of Comtract for Fertiligzer Plants convered in Viemna from
26-30 November, 1979.

4. This Third Draft was prepared taking into account comments
made at the Expert Group Meeting. As suggested, the srder of the
Articles has been changed to correspond to the plan of implemen-
ting the work and some Articles have been combined, therehy re-
ducing the number of Articles from 47 to 40.

Se The Amexures for this contract specific to an asmonia/
ures complex will be issued as an addendum to this document. A
similar set of Amexures for a phosphoric acid/triple super-
phosphate fertilizer complex is under preparation.
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THRIS CONTRACT is made this {3ay, date and year)
and entered into between (Lega! Name

of the PURCEASER)
having its registered office at (Place)

with its Principal Place of Business at (Place)

and hereinafter referred to as the PURCHASER which expression
shall, unless repugnant to the context or contrary to the
meaning thereof, include its successors and perrmitted assigns
of the one part, and__ (Legal Name of the CONTRACTOR)

having its registered office at (Place)

and its Principal Place of Business at (Place)

and hereinafter referred to as the CONTRACTOR, which expression
shall, unless repugnant to the context or comtrary to the
meaning thereof, include its successors and permitted assigns
of the other part,

WITNESSETH

WHEREAS THE PURCHASER wishes to install at (Plant Site)
facilities for the production of (one thousand) metric tone
of ammonia per day, and_(one thousand seven hundred and twenty-
five) metric tons of urea per day;

AND WHEREAS THE PURCHASER wishes to avail of the CONTRACTOR's
services with respect to the preparation of bvasic design and
engineering, detailed engineering, procurement of the Works,
superviasion services during erection and commissioning of the
ammonia and urea plant facilities and all of the work as
described hereinafter;

AND WHEREAS THE CONTRACTOR is willing to undertake such work and
services as hereinafter set out in this Contract;

AND WHFREAS THE PURCHASER AND CONTRACTOR have hereby agreed %o
enter into this Contract;

AND IN CONSIDERATION OF THE PREMISES AND MUTUAL COVEJARTS HEREIN
CONTAINED, IT IS AGREED BY THE PARTIES HERETO AS PULLOWS:

Y
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ARTICLE 1

DEFINITIORS

Unless the context otherwise requires, the following expressions
shall have the following meanings assigned to them in this
Article.

"Absolute Guarantees" shall mean the performance guarantees of

Ammonia and Urea Plants relating to capacity of the Plant(s)

and quality of the products, as set forth in Article 26 and

Ammexure XVI.

"Act of Bankruptcy” has the meaning assigned to it by the

Bankruptcy Acts in the applicable jurisdictions under

governing laws.

"Approval” shall have the meaning ascribed in Article 19.3.

"Battery Limits" shall be defined to mean and include the

overall facilities embodying the Plant as detailed in

Armnexure III, being 2ll of the facilities recuired for the

production of Ammonia and Urea including the power plant, other

utilities and off-sites.,

1.5.1 The Battery Limits of each individual plant (Ammonia
and Urea Plant) shall include all the facilities
existent bhetween the points at which raw materials
and influent streams enter the Plant and the points
at which finished materials snd effluent stresms
leave the plant and shall be Jdeemed to include, except
where otherwise provided, the storage for the products.

'"Commercial Production” shall mean the continuous production of

specification grade ammonia and urea at the rate and for the

period specified in Article 18.11.

"“Completion of the Works' zhall mean the time when all the

Works to be performed by the CONTRACTOR under the Contract

have been completed in accordance with the Contract, and the

Acceptance Certificate has been issued.

"Confidential Information" shall mean the Confidential Inform-

ation defined as such in Article 7.5.

"Contract"” means this Contract (topether with the Annexures

and Specifications) entered into between the PURCHASER ~nd

the CONTRACTOR for the execution of the works howsoever made,

together with all of the documents to which reference has

been made in the Contract documents, including such amendmentn
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and for changes, {properiy made from time to time %y mutual
agreement between the parties) to the documents constituting
this Contract.

The "CONTRACTOR"” means the party named as such in this Contract

or his successors or permitted assigns.

"CORTRACTOR's Ecuipment™ means any equipment, sheds, mate..als,
tools, stores or things brought on Site by or on behalf of the
CONTRACTOR for the execution of the Contract, but not for

permanent incorpcratirn in the Plant.

"Contract Price” means the total amount raferred to in Article
20, sutject how:ver, to any valid adjustment made through the
application c¢f relevant contractual provisions provided for
therein or as specifically elsewhere provided for in the

Contract.

"The CONTRACTOR's Services" means the services to be provided
and the work to be done by the CONTRACTOR in the execution of
the Works, as set out in the Contract.

'Critical Items™ shall mcan all the equipment specifically
designated as such irn Ammexure VIII,

"Days" shall be calendar days.

"Bouipment” shall mean all of the equipment, machinery,
materials, and first charge of chemicals and catalysts required
to be incorporated permanently into the Plant(s) (with the
exclusion of materials for civil works) in order for the plant

to be built in accordance with the Contract.

"Final Acceptance’” shall be deemed to mean the date on which
the Work(s) are finally accepted in accordance with Article
18 and specifically Article 18.20 and a Final Acceptance

certificate is issued.,

"FOB", "CIP", and "C and F'" shall have the meanings nssigned
to them in "INCOTERMS 1953", published by the International
Chamber of Comderce.

"Guarantee Tests" shall mean the test operation of each
individual plant and the Plant as a whole to be undertaken
for the purpose of demonstrating the Performance Cuarantees,
e8 specified in Article 26,
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“fdolding Company"” and "Subsidiary" have the meanings assigned

to them by the prevailing statutes in the applicable

Jurisdictions under governing laws.

"Initial Operation™ shall mean providing the first feed of
the feedstock to the Plant concerned.

"Materials" means machinery, other items of equipment and
other things needed or intended to form part of the Plant,

"Mechanical Completion™ shall mean the time when the physical
construction of the Plant(s) has been completed, all mechanical
tests as specified under Anmexure XX have been satisfactorily
completed (in accordance with the detailed procedures as shall
be agreed between the parties), and the Mechanical Completion
Certificates of each of the Plants and inclusive of facilities

within the Plants, and all sections of the Off-Sites and

Utilities have been issued.

"Mechanical Completion Certificate™ means tke dccument that
will be issued pertaining to the Mechanical Completion of
the Plant.

"Nodification(s)"® or "Modify" shall for the purposes of
Article 29 be deemed to cover all rectifications within the
scope of the Contract required to be undertaken by the
CONTRACTOR which require im;..ementation by a change order

but do not involve any increase in price.

"Penaltiable Guarantees®” shall mean the performance
guarantees of the Plant(s) relating to consumption of raw
materials and utilities as set forth in Article 26.

"Performance Guarantees”™ shall mean the Absolute Guarantees
and the Penaltiable Guarantees.

*Flant" me~ns the ammonia plant, the urea plant, the off-
sites, utilities and the administrative, maintenance,
laboratory and other facilities as defined in this Sub-
Article, in the Ammexures and the Specifications, to be

supplied by the CONTRACTOR under the terms of this Contract,

to be constructed at the Site, and in respect of which the
CONTRACTOR's Services are provided.
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1 "™Mzzonix Plant” shall menn the ~mmenia

AZZS Pl mmenia nt

"
}+23

as described in Annexure VIII.

1.28.1.° *"Ammonia Process"™ shall me=n the
know-how, basic engineering and
the licence provided by (Name of
Licensor) for the construction,
operation and m~2intenance of the
Ammonia Plant, vnder the Contract.
1.23.2 "Ure= Plant™ shall mean the urea plant
described in Amnexure VIIT.

1.28.2.1 "Urea Process” shall mean the know-
how, basic engineering and the licence
provideC by (Name of Licensor) for-
the construction, operation and
maintenance of the Urea Plant, under
the Contract.

"Products™ shall mean the ammonia and the carbon
dioxide produced in the Ammonia Plant and the urea
produced in the Urea Plant, of such quality as defined

in the Annexures and Specifications.

"Provisional Acceptance® shall be deemed to mean the
date when the individual! plants have been provisionally
accepted and confirmed by the issue of a Certificate of
Provisional Acceptance in accordance with Article 18,
and demonstration of the capability of the utilities

and off-sites (together with the sufficiency of carbon
dioxide) to meet the guarantees specified in Article 26.

The "PURCHASER" means the party named as such in this

Contractc or his successors or permitted assigns.

"Ready for Operation" shall mean that the Plantis)
concerned have completed the Mechanical Completion Tests
and are ready for Initial Operation.

"Rectification” or "Rectify"” shall have the meaning
ascribed in Article 29 and shall in all cases be deemed
to cover work and/or services within the scope of the
Contract which do not recuire implementation by change

order and do not involve any increase in price.
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"Site™ means the land upon which the Werks are to be
constructed as specified in Annexure I.

"Specifications means the technical criteria, definitions
and parameters governing all of the Plant, equipwent,
Work(s) and capacities of the Plant(s) as set out in the
Contract, Annexures and Specifications as amended from

time to time in accordance with the Contract.

"Sub-CONTRACTOR" means any person or firm to vhom any
part of the CONTRACTOR Services or the execution of any
part of the Works is subcontracted by the CONTRACTOR,
subject to any governing provisions of this Contract.

"Start-Up" shall mean and refer to the date by which the
operations of pre-commissioning and commissioning shall

have been completed, Iniiial Operation(s) commenced and

the Plant(s) commence(s) the production of specification
grade Product(s).

"The Technicsl Advisor” means the person(s) or fira(s)
appointed from time to tise by the PURCHASER as his rep-
resentative with the specified authority to review all work
on the PURCHASER's behalf and give such instructions and/or
grant such approvals as may be necessary for the purposes
of this Contract.

"Technical Documentation” cthall mean the technical documents
described in Amexure XV to be supplied by the CONTRACTOR
under the Contract and shall include all other techmnical
documentation reouired to be supplied by the CONTRACTOR.

"Pon(s)" refers to metric tons.

"Jtilities” and "Off-Sites’of the Plant” shall mean the
facilities defined as such as demarcated and indicated in
the general Ammerures snd the plot plan attached to Anmexure
VIII.

"Wendor"” shall mean the person from whom the supply of any
Ecuipment is procured by CONTRACTOR, such procurement being
with the approval of and on behalf of the PURCHASER, or the
person(s) from whom direct supply of any Equipment is

procured by the PURCHASER:

"Nork(s)" means the whole of the work(s), msterisls, plant (as
defined in Article 1.28), and equipment, matters and things to
be dome, furnished, performed, acoomplished and provided hy the
OONTRACTOR (inclusive of his services under this Comtract) but
without restricting the generality of the foregoing, includes,
according to the content all the relevant particulars specified
elsevhere in this Contract.
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ARTICLE 2
OBJECT OF THE CONTRACT AND COST OF THE PROTECT '

(INCLUDING PROGRAMME AND COST)

2.1 Thas object of the Contract is to establish a modern,
reliable, efficient and integrated Complex, suitable
to the location, for the production of ammonia and
(prilled /uncoated) urea, together with the required
utilities, off-sites and other facilities recuired
for the purposes of the Cemtract. The scope of the
Contract covers a Cost-Reimbursable type of Contract,
which includes the grant of license and knmow-how,
provision of basic and detailed engineering, to
procure all the Plant and equipment an? to supply
supervisory services for the esrection, commissioning
and startup of the Plant and to demonstrate the
ability of the Plant to contimuwously produce Ammonia
and Urea with the specifications contained in the
Contract,at a capacity of (1,000) tons per day of ;
Ammonia and (1,725) tons of Urea per day with a :
stream factor of 330 days per calendar year.

2,2 The location of the Plant shall be at (Name of Town) i !
in (Country). ?
2.3 The Contract includes the provision of both on-site !

and off-site training services and facilities for
the PURCHASER's persomnel,to enable them to operate
and rnianage the Works at optimum capacity and efficiency.

2.4 The time-schedule(s) required to be maintained to
complete the Complex on time are estimated as follows
and the CONTRACTOR and PURCHASER shall take all the
necessary steps to adhere to them. The periods
referred to herein in respect of the time schedule(s)
shall be deemed to commence from the Effective Date
of the Contract in each case.

2.4.1 Know-how, Basic Engineering and the documents
related thereto shall be made available to
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2.4.3

2.4.4

2.4.5

2.4.6

2.4.7

2.4.8
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the PURCEASER from 2 to 8 momths.

Coaplete load drawings of the Complex
and specifications for Civil Engineering
work shall be made available by the

( 6th ) month.

Construction of equipment foundations and
Plant Buildings shall start in the ( 12th )

month,

POB Delivery of equipment (with the
exception of the critical items) shall
commence in the ( 14th ) month and shall
end (95% by value) in the ( 24th ) month.

Delivery FOB of critical items of equipment
not to exceed (26) months.

Brection of the Plant shall start in the
( 18th ) month.

The Plant shall be mechanically complete in
the ( 34th ) month, with » float of 2 months
(i.e. {(32) months plus 2 months float).

The Plant will be in commercial production
by the (36th) month,

2.5 The CONTRACTOR and PURCHASER estimate that the battery

limits costs of the project as of the date of the
Contract are:

Know-how and Basic Engineering
Total Engineering
Procurement, Inspection and Expediting
Training
Site Supervision
Materials, Plant and Machinery FOB/Ex Works
Preight, Insurance, Clearance, Transport to eite
Civil Engineering (incl. foundations)
Erection (incl. Brection Equipment)
Startup and Commissioning
Project Cost
Spare Parts

Total Cost
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2.5.1 The parties acknowledge that this estimate
shall not constitute a guarantee of project
cost, and unless as otherwise provided in
the Contract no liability shall attach to
either party if this estimate is exceeded.

The CONTRACTOR acknowledges that the estim~te of the

cost of all Materials, Plant »nd Machinery FOB/ex-

works as stnated in Article 2.5 is an estimated amount

of (_Amount ) and in consideration thereof shall submit
to the PURCHASER within four (4) months of the Effective
Date of this Contract, » revised estimate of the FOB

cost of =11 plant »nd ecuipmert to be procured under

this Contract. The estimates shall be broken up by
Plants and by sections thereof, to the extent practicable.

2.6.1 "7 the event that the final cost of all Materials,
Plant and Machinery, POB/ex-works exceeds the
amount for Materials, Plant and Machinery, FOB,/
ex-works contained in article 2.5 by 10% or more
then the CONTRACTOR shall pay to the PURCHASER a
penalty of (* Amount ) which shall be deducted
from the CONTRACTOR's final payment under Article
20.11.3, 20.12.11 and 20.12.12.

2.6.2 In the event that the final cost of all plant and
equipment is more than 10% below the original
estimate given in Article 2.5 above, the PURCHASER
shall pay to the CONTRACTOR a bonus of (* Amount,
same as in 2.6.1).

* It is suggested that in this type of cost-reimbursable Contract the
amount should be nominal,

+ e ep————p i e o~ > =
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ARTICLE 3

OVERALL SCOPE OF WORK AND DIVISION OF RESPONSIBILITY

3.1

In pursuance of the objectives contained in Article
2, the scope of the work required for the establishaent
of the Plant, may be described as follows:

3.1.1

3.1.2

3.1
3.1.4

3.1.5

30106

3.1.7

3.1.8

Batablishment of the Design basis of the Plant.

Sapply of know-how and basic engineering,

including but not limited to:

- Process flow Diagraas

- MNaterial and Energy balances

- EBouipment data and specifications

- Piping and Instrument diagrams and
specifications

- Utility requirements and distribution
including the steam system network

- Plant layout

- Electric Distribution

- Bffluent and Erission specifications

- Operation Mamals

- Naintenance Namals

The detailed engineering for the Plant.

Bstablishment of the list of Plant and
equipment and identification of time critical
and process critical items.

Prequalifying vendors for the supply of Plant
and equipment.

Procurement of all Plant and equipment and
materials for the Plant, and procurement of

spare parts and catalysts.

Inspection of Plant and equipment during
fabrication, on completion, and after packing,
and providing certificates of inspection.

Providing test certificates for plant and
squipment wherever 1aid down under the laws




3.1.9

3.1.10
3.1.11

3.1.12

3.1.13

3.1.14
3.1.15

3.1.16

3.1.17

3.1.18
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of the country of fabrication and/or

the laws of (PURCHASER's country).

(a) Packing of the Plant in seaworthy/
roadworthy packing, marking of the
packages, and transport of the Plant
end equipment from fabricators works
to the point of despatch POB (FOR) as
the case may be.

(b) Transport of the equipment from point
of despatch FOB (or FOR) as the case
may be to site, including loading and
unloading at harbours and customs
clecrance and other formalities, if

any.
Arranging all necessary insurance coverages.
Purchasing and Acquiring the land for the Plant.

Clearing, levelling and otherwise developing
the land.

Testing the soil characteristics of the site,
and in particular testing the points at which
heavy loads are to be expected.

Construction of roads within battery limits.

(Optional) Construction of railway sidings
within the battery limits, and commecting to
the national rail network.

Arranging for all telephone and other similar
facilities for communications from site to
other places.

Design and construction of all Civil Engineering
works within the Plant battery limits including:
(a) Design of the works

(b) Comstruction of the works

Construction of a housing colony for erection




3.1.19

J.1.21

3.1.22

3.1.23.

3.1.24

3.1.25

3.1.26

3.1.27

3.1.28

3.1.29
3.1.30
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and startup personnel.

Construction of a housing colony for
perasnent staff and worlers for the
operation of the Plant.

Receipt and Inspection of equipment at
site and making claims for insurance or
for short supply, if required.

Storage of equipment at site prior to
erection.

Providing all erection equipment, tools

and tackle, and procuring all erection materials.

Erecting all Plant andi equipment.

Providing training for Plant Engineers and
Plant operators.

Testing all erected Plant and equipment
individually, by sections and as a complete
Plant, and carrying out all pre-commissioning
procedures,

Supplying feedstock, chemicals and all other
material inputs, including outside purchased
utilities, necessary for the start-up of the
Plant.

Commissioning and start-up of the Plant until
specilication grade products are obtained.

Operation of the Plant from start-up until
completion of the guarantees for the Plant.

Demonstrating the Cuarantee Tests.

(Optional) MNanagement of the operation of
the Plant until Mechanical Completiom, in
accoraance with the provisions of Article 13.2
and managenent of the operation of the Plant
from Mechanical Completion to Provisional
Acceptance.
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(Optional) Nanagement Assistance following
Provisional Acceptance of the Plant until

Pinal Acceptance as specified in Article 17.

(Optional) The Provision of Techmical
Advisory Services in accordance with terms
and conditions to cover those services
referred to in Article 17.

3.2 Por each of the functioms described in the scope of work
above and in the context of the obligations of the
CONTRACTOR and PURCHASER (as expressed in Articles 4
and 5 and elsewhere in the Contract) and the procedures
for co-operation amd co-ordinatiom (laid dowm in Article
6 and elsewhere in the Contract) the division of
responsibilities shall be as follows:

3J.2.1

3.2.2

3.2.3

3.2.4

¢ —————

The PURCHASER rhall be respomsible for the work
to be undertaF~n under Articles 3.1.11 to 3.1.16
irclusive, 3.1.17(b), 3.1.18 and 3.1.19. Unless
otherwise agreed between CONTRACTOE and PURCHASER
the PURCHASER shall also be responsible for the
work under Article 3.1.17(a).

The PURCHASER shall also be respomsible for the
work to be undertaken under Articles 3.1.1,
3.1.9(b), 3.1.20, 3.1.21, 3.1.22 and 3.1.26,
however, with the assistance of and/or
verification by the CONTRACTOR whenever required
as provided for particularly under Articles 4,

5 and 6, or elsewhere in the Contract.

The PURCHASER's persomnel working under the
supervision and direction of the CONTRACTOR
shall undertake the work under Articles 3.1.23,
3.1.25, 3.1.27 and 3.1.28,

The CONTRACTOR shall be responsible for the

work to be undertaken under Articles 3.1.2 to
3.1.4 inclusive, 3.1.6, 3.1.7 and 3.1.24. The
CONTRACTOR shall be responsible for demonstrating
the Cuarantee Tests pursuant to Articie 3.1,29
(utilizing the persommel of the PURCHASER) and,
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until completion cof the Gu-srantee Tests, and for
the Supervision of the Erection, Testing,
Commissioning and Operation of the Plant, as
stated in Articles 3.1.23, 3.1.25, 3.1.27 and
3.1.28.

3.2.5 The PURCEASER ana the CONTRACTOR shall be jointly
responsible for the func:iions under Article 3.1.5,
and for taking out the Insurance contemplated in
Article 3.1.10 in accordance with the obligations
stated in Article 24.

3.2.6 The functions under Articles 3.1.8 and 3.1.9(a)
sh21]l be the responsidbility of the Vendors, Ixt
under the supervision of the CONTRACTOR, as to
the sufficiency and proper discharge of such
responsibilities by the Vendors.

3.2.71/ The Management Assistance and Technical Services
contemplated under Articles 3.1.30, 3.1.31 and
3.1.32 shall be embodied in separate agreements
to be entered into by PURCHASER and CONTRACTOR.
The CONTRACTOR shall execute such an Agreement
at the option of the PURCHASER on terms to be
mutually established before the completion of
the Guarantee Tests.

3,2 In the event that any activity or work of the type necessary
for the successful implementation of this Contract is not
particularly mentioned in the scope of work above or in the
specifications, drawings, or any of the Annexures of this
Contract, but becomes necessary to ensure the successful
operation of the Plant according to the specifications
laid down in the Contract and the intent thereof, such

1/ Tis clause is optional,
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activity or work shall also become part uf thic Contract

as if the same had been originally included in the Scope

of Work. The PURCHASER and the CONTRACTOR shall mutually

agree on the quantum of work to be undertaken by each !
party in such an eventurlity. Payments due, if any, will

be governed by the provisions of Article 15.

Bxcept where otherwise not provided for within the terms

of Article 15 or elsewhere in this Contract, the PURCHASER
and CONTRACTOR may Yy mutual agreement, amend or change the
conditions governing the respomsidility or work to be under-
taken, without prejudice to the expressed and/or implied
obligations as stated in the Contract. All smendments and/
or changes to be incorporated in the terms of the Contract |
shall be made in writing by duly constituted and authorised
representatives of the parties herein, and the Contract to-
gether with sich amendments and changes shall be deemed to
have full force and effect.
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ARTICLE 4

OBLIGATIONS OF THE CONTRACTOR

The overall obligations of the CONTRACTOR pursuant

to this Contract, and for specifications in the

scope of the work and division of responsibilities
(contained in Article 3) are described more particularly
in this Article and in Anmnexure VI, as well as in other
relevant parts of this Contract. The CONTRACTOR shall
be responsible for all such obligatioms.

The CONTRACTOR shall, commencing within 7 days of the
Effective Date of the Contract, proceed with utmost
diligence and care in carrying out all of the seivices
specified as his obligations in Articles 3, 4 and §

and elsewhere in the Contract and provide such
documentation indicated in Ammexure XV in order to meet
the time schedule laid Aown in that Armmexure and indicated
in the bar chart attached to that Ammexure,

The CONTRACTOR sball execute the work in accordance with
good engineering practice to the reasonable satisfaction
of the PURCHASER. The execution of the work shall be
subject to such variation, changes and additions that may
be required to be incorporated in accordance with the
provisions of Article 15.

The CONTRACTOR acknowledges that he has reviewed all
exploratory work done by or for the PURCHASER and
information presented by the drawings and technical
specifications and other pertinent documentation and
that he has satisfied himself as to the nature,
location and suitability of the site for the Complex,
the applicable laws, agreements and regulations, the
general and local conditions applicable to the CONTRACTOR's
work (including in particular: those bearing upon
transportation, disposal, handling and storage of
materials, water, electrical power, approach roads,
and extreme weather conditions or similar physical
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conditions at site), the conformation and conditions
of the ground and the subsurface, and all other

matters which may in any mammer affect the CONTRACTOR's

work, services, obligations, or the costs thereof to
the CONTRACTOR under the Contract. Any failure on the
part of the COFTRACTOR to acquaint himself with all
the necessary data and information will not relieve
him of his responsibilities under the Cortract, and in
any event shall not be good cause for claims for

increases in the payments due to him under the Contradt.

4.4.1

Licensors.

By way of exception to 4.4, when subsequent
investigations and verifications result in
ground and sub-surface conditions being
found to be significantly or fundamentally
different to that stated in Annexure II and
IV, then in such a case the CONTRACTOR shall
advise the PURCHASER of such differences and
following completion of all such tests the
parties shall mutually agree to make such

modifications in the design and in the time

schedules and payments to the CONTRACTOR, if
such is justified.

The CONTRACTOR shall obtain the know-how and basic

engineering for various processes from the Process
Licensors as followss

Amsonia Plant - (name of Licensor(s))
Urea Plant - (name of Licensor(s))

(Others as specified e.g. water treatment)

AND shall design the Plant in conformity with the
basic engineering and design criteria of the Process

Documentation relative to all knowrxhow and

basic engineering obtained from the above Licensors
shall be provided to the PURCHASER by the CONTRACTOR.
The CONTRACTOR also hereby agrees that the documents
referred to in this Article 4.5 shall cover and be based
upon the latest commercially proven know-how available
to the Process Licensors at the time of making such
documents available (such documentation to cover the
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state-of-the-art of the know-how at the time of the
signing of the Conmtract, or if mutually agreed to,

at a later date) and that the detailed engineering will
be undertaken by the CONTRACTOR according to the latest
design standards availatle and/or known to the
CONTRACTOR at the time of design.

The CONTRACTOR shall undertake the detailed engineering
of the Complex and shall perform the general and detailed
engineering of te Plant and the vrocess design, layout,
equipment design, piping and instrument design, and all
other design work in orde. that:

4.6.1 The Complex shall constitute, when assembled,
a technological emtity, capable of producing
the final products of the quality and quantity
in accordance with the criteria and Performance
Guarantees set out in this Comtract and comply-
ing with the economic and technical performance
figures contained in this Contract.

4.6.2 The design work undertaken shall obligate the
CONTRACTOR to place at the disposal of the
PURCHASER all data and docmentation in accord-
ance with Article 3, and Article 5, so tkat
the Plant can meet the time schedule laid down
in the Contract.

The CONTRACTOR shall carry out the Engineering of the
Plant(s) in accordance with the Standards and Codes
laid down in Annexure II including mandatory national

standards, Where specialized design criteria are being

used, the PURCEASER shall be advised of such specialized
design codes. Notwithstanding the use of the Codes and
Standards indicated in Anmexure II if the CONTRACTOR is
aware up to the. date of signing the Contract of superior
engineering codes or design methods, or where experience
from previous comiracts has resulted in proven improve-
mente, the CONTRACTOR shall use such improved methods or
codes in the design of the Plant and where required,
shall make the appropriate data in design methods
available to the PURCHASER, The CONTRACTOR shall
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also take into account all safety rules/reguiations

normal to industry-practice, and project safety and mandatory
regulatory provisions recuired in (PURCHASER's country),

as stated in Armexure II.

Prior to the expiry of (six months) following the
Bffeciive Date of Contract, the COFTRACTOR shall
eonfirm to the PURCHASER the appropriate reqrire-
ments for the supply of outside utilities (such as
power, water, macimum hourly quantities, etc.).

The requirements for all chemicals and other essential
materials required for the start-up of the Plant (end
the period thereafter), .hall be made kmown b the
CONTRACTOR to the PURCHASER within the period at least
( 12 months ) prior to the Mechanical Completion of
the Plant.

The CONTRACTOR shall establish a complete list of
eouipment, spare parts and materials to be procured
under this Contract, and will identify time-critical
and process-critical equipment. The special procedure
for purchasing critical equipment and spare parts
shall be agreed to by the CONTRACTOR and the PURCHASER
as specified in the Contract, and procurement shall be
expelitiously undertaken by the CONTRACTOR and the
PURCHASER to meet the time schedule laid dowm in
Article 2.

The CONTRACTOR and the PURCHASER will jointly pre-
qualify Vendors in accordance with Article 10 and
Amnexure XXVI.

The CONTRACTOR sh-1l advise and assist the PURCHASER
during the pre-qualifications of Vendo.s, and shall give
to the PURCHASER appropriate data and information kmown
to the CONTRACTOR on the ability of the Vendors to

meet specifications, and their reliability during actual
operation of the equipment of different Vendors. If
the CONTRACTOR has sound reasons for the exclusion of
certain Vendors he may 8o recommend to the PURCHASER in
accordance with Article 10.2.1.




. b

4.13

4.14

4.15

-24 -

The CONTRACTOR will procure all plant and equipment, material
and spare parts on behalf of the PURCHASER in accordance with
the Procurement provisions and procedures laid down in the
Contract and in Ammexure XXVI. Notwithstanding the fact that
thke ultimate purchase is to bpe made on the PURCHASER's account,
the CONTRACTOR shall be oLligated to ensure that all procure-
ment is accomplished so as to enable the Plant to meet the
objectives expressed in Article 2, subject to the PURCHASER
carrying out his obligations, The procurement shall be :arried
out by the CONTRACTOR in such marmmer that the Plant is capable
of meeting the Performance Guarantees laid down in Article 26.
The CONTRACTOR shall also assist the PURCHASER to obtain rem-
edial action from Vendors (where such is necessary) and the
CONTRACTOR's services for any recuired procurement and/or
inspection shall be discharged free of additional costs to the
PURCHASER. However, this Article shall not be construed as
imposing a liability on the CONTRACTOR for non-fulfillment of
the obligations of Vendors. Except where such non-fulfillment
is due to incorrect or inappropriate instructions issued by the
CONTRACTOR, or to a defect in the Purchase Orders issued to
Vendors by the CONTRACTOR, or with his approval.

The limitations as to size and weight of packages are contained
in the Ammexures to this Contract, and the CONTRACTOR shall
design and procure the Plant accordingly. Within the first 4
months of this Contract, dhe PURCHASER and the CONTRACTOR shall
review all transport of equipment from port of entry to site, in
accordance with Article 6.

The CORTRACTOR shall undertake the inspection of all equipment
and arrange for the issue of 21l test certificates, and shall
be obligated to require the proper carrying out by the Vendors
of all packaging and the expediting of necessary transportation
FOB to the point of despatch.

The CONTRACTOR shall deputise a representative on site to

inspect all equipment on receipt at site and to identify along

with the PURCHASER's representatives, any shortages and breakages

in receipt, and to help the PURCHASER in making claims for Insurance,
or against Vendors for damages and/or for shortages. The site
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representative shall also advise the PURCHASER on
storage at nite.

The CONTRACTOR shall, within ( 4 months ) after
EBffective Date of the Contract provide a list of
heavy erection equipment and within eight (8) months
a list of all other erection equipment and materials
to the PURCHASER. The CONTRACTOR and the PURCHASER
shall thereafter obtain the specified equipment in
due time.

The CONTRACTOR shall provide an adequate number of
supervisory persommel for the erection, mechamical
testing, commissioning, startup and initial operation
of the Complex. The CONTRACTOR shall also undertake
supervisory responsibilities of the PURCHASER's
persomnel and direct the testing, startup and demon-
stration of tests in accordance with the requirements
of the Contract. The particulars relating to the
number and duration of stay of such personnel is
contained in Armexure XXVII; however, the adequacy
of the requirements shall be reviewed by the CONTRACTOR
and ‘he PURCHASER within eight (8) months of the
Effective DAte of the Contract, and, thereafter,
periodically as may be recquired. The CONTRACTOR shall
ensure that all Sapervisory persomnel are available
at the site of work in such mammer that the progress
of work at site is carried out expeditiously and as
far as possible, in accordance with the time schedule
contained in Annexure XV and the PURCHASER shall
psovide all work permits, if they are required, in
good time. The CONTRACTOR shall send particulars of
such personnel +o the PURCHASER at least (4) moaths
before they are required at site.

The CONTRACTOR shall supply all technical documentation
requi’ d for the implementation of the Project (and in
particular the Technical Documentation stated in
Annexure XV) within the ¢ime schedules contained in
Amexure XV and Article 12 and, in other instances, in
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sufficient time to meet the reauirements of specified
schedules. In particulnr, the CONTRACTOR shall be
required to supply all necessary data in good time to
enable the PURCHASER to undertake his responsibility
for Civil Bngineering in accordance with Article 5.12
and 5.13.

The CONTRACTOR shall provide training to the PURCHASER's
persormel in accordance with Article 16 and Annexure XVIII.
The CONTRACTOR shall ensure that the rumber and level of
training (to be arranged and supervised by the CONTRACTOR
within and/or outside the country in accordance with
Article 16) of the PURCHASER's persomnel is adequate

for the smooth operation and maintenance of the Plant

in peak condition. The PURCHASER will ensure that the
persormmel sent for tr~ining meet the educational standards
1laid down in Armexure XVIII.

The CONTRACTOR shall satisfactorily demonstrate to the
PURCHASER the carrying out of the performance of the
guarantee tests in accordsnce with the provisions laid
down in the Contract.

The CORTRACTOR shall commence the Ouarantee Tests of
the Ammonia Plant and of the Urea Plamt within (90)

days after the startup of the respective Plant, but in
any event not later than 6 months after mechanical
completion of the respective Plants, provided that the
PURCHASER has carried out his obligation to supply
feedstock, outside utilities, chemicals and other agreed
materials, and has provided the agreed mmber of
operating and maintenance staff as well as sn agreed
complement of spare parts. The CONTRACTOR shall be
allowed to extend this period and repeat gu~rantee tests
in accordsnee with Article 26.10 of the Contract.

4.21.,1 The extension of time granted to the CONTRACTOR
shall be governed in accordance with the
provisions of Article 29.

For a period of 12 months following provisional accept-
ance of the Plant, the CONTRACTOR shall be responsible
for any necessary correction of the Plant within the scope
of the CONTRACTOR's services (free of ~ny additional

costs to the PURCHASER) in the event that for any reason
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attributable to the CONTEACTOR, the Plant is found
to be incapable of continued production at the rated
capacity on account of design defects, latent and/or
patent faults, and/or other inadequacies in any one
or other of design/ecuipment classification/process(es)/
procuremsent /inspection which were not apparent or
recognizable at the time when the CONTRACTOR demon-
strated the Guarantee Tests. The responsibility of
the CONTRACTOR specified in this Article shall apply
mutatis mutatandis to any other obligations to be
fulfilled under the terms of this Contract.

The CONTRACTOR shall ensure that the detailed design
and material specifications for civil works submitted
by the PURCHASER for the CONTRACTOR®'s review, are in
accordance with the specifications and drawings supplied
by the CONTRACTOR generally ( inclusive of all pipe
areas and supports and those exposed to corrosive

agents /envirorments).

Throughout the performance of the work the CONTRACTOR
shall ensure that it, its employees, agents and invitees
and its sub-contractors, their employees, agents,
invitees while upon the job site, comply with all
applicable laws, rules and regulations. The CONTRACTOR
shall at all times maintain good order among his
employees and shall not employ on the works any person
unfit, undesirable, or anyone not skilled in the work
asgigned to him.

The CONTRACTOR shall be responsible for taking out

and keeping in force the various Insurance policies
which are his responsibility under Article 24, (and as
specified therein), and shall in any event carry such
corporate Insurance policies consistent with its
activities as a Contractor.

The CONTRACTOR shall provide the PURCHASER with
sufficient office space and facilities, secretarial
and typing services and reasonable telephone and telex
facilities for the representatives of the PURCHASER
assigned to the CONTRACTOR's offices at (location of

offices in PURCHASER's country).
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The CONTRACTOR shall provide such assurances as the
PURCHASER may ressonably require concerning the
essential legal validity and enforceability of this
Contract insofar as the CONTRACTOR is concerned,
including (without limitation) evidence that the
CONTRACTOR is a properly organized legal entity duly
entitled to perform this Contract in accordance with
all legal requirements, of goverming charter and by-
laws, and of its governing board of directors, as the
case may be.

Within ( 6 months ) of the Mechanical Completion of

the Plant, the CONTRACTOR shall prepare a set of ™as-
built® drawings or their equivalent for the Plant, under
his supervision. The PURCHASER shall provide the necessary
drafting office facilities and persomnel.




3 OBLIGATIONS OF THE PURCHASER

9e1 The obligations to be undertaker. by the PURCHASER within the
overall scope of work shall be as more particularly defined
herein and as elsewhere expressed in the Contract. The
PURCHASER shall carry out his obligations so as to enable the
COETRACTOR to meet the time schedule contained in Annexure XV.

5.2 The PURCHASER undertakes to supply the information and data
required as a basis for the design contained in Amexures II and
IV. The CONTRACTOR shall be obliged to examine the infcrmation
and data for the design besis so specified, and shall
expeditiously advise the PURCHASER on the adequacy and relevance
of the information and data provided. The PURCHASER's
responsibility (if any) for information or data furnished by
it or for any representations made or expressed by any of its
officers or agents prior to the date of this Contract shall be
valid only when such data, information or representation

is expressed in this Contract.

[ ———

5.3 The PURCHASER and CONTRACTOR shall jointly pre-qualify Vendors
in accordance with Article 10 and Annexure XXVI, and the PURCHASER
shall comply with the Procurement provisions contained in Article 10.

5.4 The PURCHASER shall be responsible for making all payments to
Vendors of equipment, in accordance with the Procurement
Purchase Orders issued to them in the name of the PURCHASER,
and on the advice of the CONTRACTOR,

5.5  Whenever any approval(s) are required from the PURCHASER under
the provisions of this Contract, such approvals or reasons for
withholding such approvales shall be conveyed to the CONTRACTOR
within days of receipt unless if otherwise provided in
this Contract. If no reply is received from the PURCHASFR within
the period specified, such items submitted for approval shall be
deemed to be approved. The PURCHASER acknowledges that delays on
approvals of purchase orders or payments to Vendors (when due) could
be detrimental to the time schedules contained in Annexure XV.

+ T

[ N el
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The PURCHASER shall be responsible (unless otherwise agreed)
for the transportation of equipment from the port of despatch
(FOB) to the entry port (C and P or purchase FOR) in the
PURCHASER's country, for clearance at the entry port and for
transportation of the equipment to the site,

The FURCHASER shall be responsible for arranging and maintaining
such insurances as may be necessary to cover transportation of ali
plant, equipment and materials from mamfacturers® works to the
Site inclusive of marine and/or rail and road transportation

in accordance with Article 24.

The FURCHASER shall be responsible for all matters comnected
with obtaining and developing the land,

The PURCHASER shall secure and make available for development
within three months from the agreement on the lay-out and plot
plan, the site for construction of the work free of all
encumbrances, including the necessary rights—of-way. The PURCHASER
ghall also make available adequate space for storage depots at or
near the Site.

The PURCHASER shall be responsible for carrying out soil tesis.
The CONTRACTOR shall however indicate the points at which heavy
loads are to be expected, and shall also supervise such work
relating to load tests, evaluate the results and shall convey

its consent as to the adequacy of the load bearing and soil tests.
However, in the event of the CONTRACTOR's disagreement with ‘he
results of such tests, then, the PURCHASER and CONTRACTOR shall
determine the future course of action. The PURCHASER will

give at least (45) days notice to the CONTRACTOR of the date on
vhich such tests are to be commenced.

The PURCHASER shell be responsible for the timely design and
construction of all road, rail and other communication within
the battery limits and offsite(s).
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Bxcept where otherwise agreed between PURCHASER and CONTRACTOR,
the PURCHASER shall be responsible for the design of all civil
engineering works, For this purpose, the CONTRACTOR shall
ensure the timely supply of the line drawings, machinery and
piping lay-out, load data, ar ' all other information necessary
to undertake the design of the Civil Engineering in accordance
with Article 4.23.

The PURCHASER shall be responsible for the construction of all
Civil Engineering works.

The Plant shall be erected by the PURCHASER or by such other party/
parties appointed by the PURCHASER, (from a list of prequalified
parties mutually agreed between the COETRACTOR and the PURCHASER),
uwnder the direct supervision of the CORTRACTOR's personnel.

The PURCHASER shall obtain and make available to the CONTRACTOR

all necessary permits/approvals and/or licences from local suthorities
and/or Government as may be necessary for the timely execution

of the Contract inclusive of import licences, visas for CONTRACTOR's
personnel, entry pemits, work permits etc,

The PURCHASER's persomnel at site shall carry out all testing and
start-up and operation of the Plant until the completion of the
Guarantee Tests, under the supervision of the CONTRACTIOR.

The PURCHASER shall provide feedstocks, outside utilities,
chemicals and other materials required for the start-up, operation
and maintenance of the Plant, unless otherwise specifically stated
t0 be the responsibility of the CONTRACTOR in the Contract.

The CONTRACTOR shall be obligated to advise the PURCHASER of the
requirements for the supply of outside utilities, chemicals, and
other materials in accordance with the requirements of Article 4.8.

50171 The feedstocks shall be in accordance with the
specifications contained in this Contract or with
such deviations as have been specified in this Contract,
In the event of broader deviations, the parties shall
determine the technical changes required, if any and
this may constitute the basis for a change order
under Article 15.
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The PURCHASER shall provide free of charge, operations and
maintenance personnel for the start-up and operation of the

Plant under the supervision of the CONTRACTOR throughout the
period from the beginning of the mechanical test of equipment
till the date of Provisional Acceptance of the Plant, in adequate
mmbers and competence commensurate with the requirements of
mamning, shich requirements are to be developed by the CONTRACTOR
in the form of a Nanpower and Qualification Chart which is to be
agreed by the PURCHASER,

The PORCHASER eshall provide the CONTRACIOR and its personael
deputised to site with such facilities as are detailed in
Ammexare XXVII.

The FURCHASER shall make all payments to the CONTRACTOR in
accordance with the provisions of this Contract.

The PURCHASER shall take out and maintain the insurance policies
which are his specific responsibility as defined in Article 24.

The PURCHASER will provide the CONTRACTOR free of charge:

office space, secretarial facilities and typing services for the
CONTRACTOR's persommel assigned to the FURCHASER's office or to

site,
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ARTICLE 6

CO-OPERATION ARD CO-ORDIRATION BETWEEN THE
CONTRACTOR AND THE PURCHASER

6.1 The Parties to this Contract hereby agree to co-operate,
implement and execute the work as stipulated in the
Contract. The Parties through their designated
representatives will meet regularly according to a
pre—determined schedule to take stock of the progress
of work, costs that have been incurred and mutually
agree to expedite/economise the work and resolve
outstanding issues between the Parties. :

6.2 The PURCHASER and the CONTRACTOR each shall appoint !
a Project Manager who shall co-ordinate and monitor
the work under this Contract on behalf of the PURCHASER
and CONTRACTOR respectively within the scope of the

authority entrusted to each of them.

6.3 All notices, instructions and decisions on meetings
shall be given in writing. MNinutes of meetings shall
be recorded and circulated for confirmation and necessary
action. MNinutes of meetings between CONTRACTOR's and
PURCHASER's representatives held at site, or in the
offices of PURCHASER or CONTRACTOR shall after recording
and confirmation have the same effect as notices in
writing.

6.4 The CONTRACTOR shall submit drawings, equipment specific-
ations, and other documents required .for approval or
distribution to the PURCHASER under this Contract within
the time limits egpecified in Annexure XV. The PURCHASER
shall return such drawings, cpecifications and docusents
within the period specified in Article 5.5 and Article 10,

) 6.5 Within 30 days from the Effective Date of the Contract
e & meeting shall be held in (Country) between the
CONTRACTOR and the PURCHASER and, if necessary with the
Technical Advisor present to discuss all matters of
common interest, including but not restricted to the
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finelization of co-ordination procedure, the Procurszent
Procedure, Vendors list, Design Criteria and Critical
items. The matters related to the concept of location
of eacr Plant, Off-sites and Utilities within the

plant location and sites shall be finalized at such
meeting.

The CONTRACTOR shall immediately thereafter prepare
the necessary documents for placing orders for the
critical items (time critical and process critical
items) as identified in Annexure XII.

Immediately after the enquiries for Critical items

are issued, the CONTRACTOR shall begin issuing the
necessary enquiries to the pre-qualified vendors for
the remaining Equipment and Spare Parts, expeditiously
and in any event immediately following completion of
the relevant engineering.

Within four (4) months from the Effective Date of the
Contract, a meeting shall be held at the PURCHASER's
Offices at (Town) between the CONTRACTOR and the
PURCHASER to discuss process and design completed up
to that time. The detailed in-plant layout, design
sizes of the utility units, time schedule, project
cost and production cost optimization, local procure-
ment, training programme and other items of common
interest shall also be discussed. The CONTRACTOR shall
take into account in its design any changes suggested
by the PURCHASER and/or the Technical Adviser, which
are acceptable technically to the CONTRACTOR; and the
CONTRACTOR shall advise the PURCHASER of any changes
in the overall price, guarantees and/or project
schedule, arising from such changes.

The design services to be undertaken by the CONTRACTOR
shall be entirely undertaken from his offices at (agreed
places) and the prior approval of the PURCHASER shall be
required to carry out any part of the work at other
offices.

The PURCHASER shall post an engineer with suitable
powers at the offices of the CONTRACTOR at (Town)
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who ahall have the right o exazine and approve

bid specifications, examine bid comparisons (with
approval from the competent authority), approve

and place orders for equipment and spare parts. The
PURCHASER and CONTRACTOR shall agree at the meeting
contemplated in Article 6.8, the quantum of services,
and office persommel to be provided by the CONTRACTOR
to the PURCHASER®'s engineers appointed to CONTRACTOR's
offices under this Article and Article 6.14.

The CONTRACTOR shall open an office at site, for which
an agreed amount of space shall be provided by the
PURCHASER. This office shall be managed within the
jurisdiction of the Constructiom Nanager of the
CONTRACTOR, who shall be mponsiblq for ull liaisom
with the PURCHASER and for the supervisiom of erection.
This office shall be opened in good time for checking
the prugrass of civil works and before any of the
ezcipment arrives at Site. For the purpose of co-
ordination, the CONTRACTOR's Construction Nanager at
Site shall liaise with the Senior Sute Representative
of the PURCHASER. The PURCHASER and CONTRACTOR shall
agree at the time of the meeting contemplated under
Article 6.8, the quantum of services and office personnel
which shall be provided by the PURCHASER at its cost,
for the office of CONTRACTOR at Site.

The CONTRACTOR®'s Construction Supervision persommel at
Site shall also assist in checking the Equipment received,
survey any damages incurred and assist the PURCHASER in
submitting claims to the insurers.

Throughout the period of the Contract, the PURCHASER
shall have the right to inspect the CONTRACTOR's work.

The PURCHASER, if he so desires, shall have the right
to assign up to a maximum of (4) engineers to the
design offices of the CONTRACTOR at (Town) to be present
during the detailed design of the Plant, and the
procurement of the equipment. The CONTRACTOR shall
make available all documentation calculatioms e’c.

on the detailed design of the Plant and the Procurement
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Documentation to the Engineers of the PURCHASER.
All costs in comection with the travel and stay
of the Bngineers shall be borne by the PURCHASER.
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ARTICLE 7

PROPRIETARY RIGHTS AND LICENCES, SECRECY AND PATENTS

7.1 The CORTRACTOR hereby affirms that it has or has obtained the
unqualified right(s) to grant, and hereby does grant to the
PURCHASER irrevocable, non-exclusive, non-transferable, fully
paid-up licence(s) for use in the operation of all the

[ processes in the lifetime of the Plant, and in particular,

+ the Ammonia Process and the Urea Process.

7.2 The CONTRACTOR shall emsure (through specific arrangements,
with proof provided to the PURCHASER) that the Process
Licensors shall make available to the PURCHASER through the
CONTRACTOR all basic process date (received by the CONTRACTOR
from Process Licensors) relating to the Contract, and that
all basic process documentation and all drawings prepared by
the CONPRACTOR shall also be made available to the PURCHASER
together with copies of all documents mentioned in Article 3.
The CONTRACTOR also hereby undertakes to make available to
the PURCHASER the latest know-how and techniques available
to the Process Licensors at the signing of the Contract and
to the CONTRACTOR at the time of design.

|
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o Te2.1 In circumstances where the CONTRACTOR is unable or .
unwilling to make available to the PURCHASER the

necessary process lknow-how and related information,

the PURCHASER shall be free to approach the Process

Licensor(s) directly.

T.2.2 The PURCHASER shall also have the right to establish
direct contractual arrangements with the said Process
J Licensor in the event that the circumstances envisaged
in Article 33 apply.

3 7.3 The CONTRACTOR shall ensure that the Process Licensors and

' the CONTRACTOR shall make available to the PURCHASER for a
period of (8 or 10) years from the Effective Date of the
Contract:
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T.3.1 Free of charge technological developments and
improvenents in operating techniocues, preventive
maintenance and safety measures apolicable to
the Plants constructed pursuant to this Contract,
and other r:levant data and proprietary information
that may or may not become licensable by the Process
Licensors within the same period. The PURCHASER
will also make available to the Process Licensor,
free of charge, any improvements in operating
technicues which the PURCHASER shall have made in
the same period.

T.3.2 On payment, at a reasonable cost, rights to use
proprietary processes developed or acouired by
the CONTRACTOR including patented processes which
could result in significant improvement(s) in the
capacity, reliability and efficiency of the Plant,
and guality of the products.

T.3.3 The CORTRACTOR shall be required to undertake of
its own accord the obligations set forth in Article
7.3.1 and Article 7.3.2 for the period specified in
Article 7.3. The PURCHASER shall be under no
obligation to monitor the technological developments
and other items referred to in Article 7.3.1 to be
entitled to the benefits flowing by virtue of this
Article.

The CONTRACTOR shall undertake to enter into specific
arrangements with the Process Licensor(s) {with satisfactory
proof provided to the PURCHASER) to ensure the continued
availability to the PURCHASER of confidential information
similar in scope and content to that provided pursuant to
Article 7.3.

The PURCHASER shall not be deemed to have infringed the
conditions stipulated in this Article, where following the
final acceptance of the Plant(s) (but within the period
specified in Article 7.13) the PURCHASER determines that
modifications of the Plant(s) are required to be made (which
in its opinion would result in improved or better Plant
operation) or where the PURCAASER requires an expansion or
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modernization of the Pl=nt(s) with incorporation of
contemporary technoh@. and, in consideration of the
foregoing the PURCHASER has recuested the CONTRACTOR

to assist in accomplishing the necessary work, =and the
CONTRACTOR is unable or unw'lling (for whatsoever

reason) to undertake same, t.ien the PURCHASER shall hsve
the right to employ or retain any other person, firm or
agency to undertake and complete such work above referred
to, and in such an eventuality, the PURCHASER shall not
be held to be in breach of the secrecy provisions or this
Article,

PFor the purposes of this Article, the grant to the PURCHASER
of the right to use the processes referred to in Article 7.1
shall not be interpreted to mean a passing to the PURCHASER
of proprietary rights and title to the processes,

The provisions of Article 7.12 applicable to continmuation
of secrecy obligations upon termination a.nd/or cancellation
shall apply in like mammer to the provisions of this Article
relating to the right for use of proprietary rights and

licences.

The PURCHASER agrees that he shall treat as confidential all
process and technical information, proprietary know-how,
patented processes, documents, data and drawings supplied
by the CORTRACTOR (whether owned by the CONTRACTOR or other-
wise) in accordance with this Contract, all of whick is
hereinafter referred to as "confidential information"”. The
PURCHASER shall not without the prior approval of the
CONTRACTOR divulge such confidential information available

to a third party, other than when required by law, and provided

that when so required by law, dhe PURCHASER shall duly advise
the CONTRACTOR.

This Article shall not apply to such confidential information:

T.9.1 which is or becomes a part of the public domain,
through no fault of the PURCHASER;

71.9.2 which is already known to the PURCHASER, his
representatives or Technical Advisor, before the
agreeaent as to confidentiality was given under
Article 7.8.
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The PURCHASER shall not utilise the confidentiz=l information
for any purpose other than for completing, operating, using,
repairing, maintaining or modifying the Plant(s). Similarly,
the CONTRACTOR will not use or divulge any technical data or
confidential information znd drawings or technical documents
q given by the PURCHASER, his representatives or Technical
Advisor, to the CORTRACTOR except for the purposes strictly

comected with the Contract.

T.11 The CONTRACTOR shall provide firm guarantees to the PURCHAUER
relative to the continued use of know-how and patented
processes, and associated proprietary knowledge, similar in
scope and content to the "confidential information" in Article
7.8, without prejudice to any matters occuring which might in-

hibit the continued use of the acauired kmow-how and procedures.

T.12 The PURCHASER and CONTRACTOR hereby agree that the obligations
contained in this Article svbject to Article 7.13 below, shall
not be affected by a Termination and/or Cancellation of this
Contract under Article 33 herein.

T.13 Except when otherwise agreed, the PURCHASER's obligations
pursuant to the provisions of Subarticles 7.8, 7.9 and 7.10
shall be valid for a period of (8 or 10) years from the

, Effective Date of the Contract.

7.14 The PURCHASER shall give the CONTRACTOR prompt notice, in writing,
of any claim or suit for patent infringement (referred %o in
Article 22.1) of which it has knowledge. The CONTRACTOR shall heve
gole charge and direction of the defence and disposal of such suit
of action and the PURCHASER shall render all reasonable
assistance but shall not be obligated to sustain any expenses.
The PURCHASER shall Lave the right to be represented by legal
counsel experienced in technology contracts of its own choice
at its own expensc.

T.1% The CONTRACTOR shall have the right to acquire immunity from
su't and to make or cause to be made alterations at ity own

cost to the Plant to eliminate the alleged infringement
provided such alteration does not prevent the Plant froms

meeting ite Performance Cuarantees mentioned in Article 26,

7.16 Neither the CONTRACTOR nor the PURCHASER shall settle or
compromigse any suit or action without the written consent '
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of the other if such settlement or compromise would oblige
the other to make any payment or part with any property,
to assume any obligation or grant any licences or other
rights, or to be subjccted to any injunction by reason of

such settlement or compromise.

T-17 The CONTRACTOR shall indemnify and hold harmless the
PURCHASER in comnection with any liability arising out of

patcent infringement and/or matters arising out of secrecy
and/or proprietary information referred to in Article 7.8
and/or 7.13 in accordance with the requirements of Article
22.1.

7.18 The PURCHASER shall not disclose any "confidential information"
defined in Article 7.8 obtained from the CONTRACTOR to a
third party without the approval of the CONTRACTOR other than
where required by law when the PURCHASER shall inform the
CONTRACTOR (Article 7.8).

et s

o;;-M

———d




8.1

8.2

8.3

- 42 -
ARTICIE 8

EFFECTIVE DATE OF CONTRACT

The Contract shall become valid upon the formal exescution

(signing) by the duly authorised officers of the PURCHASER

and CORTRACTOR properly witnessed and sealed and in accordance
with the applicable law. The Effective Date of the Contract

shall be the date upon which the last of the following requirements
has been fulfilled:

8.1.1 Approval of the Contract by the Govermment of

( ) shere the plant is to be located,
such approval to be obtained by the PURCHASER if
required.

8.1.2 Approval of the Govermment of ( )

where the CONTRACTOR res:ides and has his principal
place of business, if required, such approval to be
obtained by the COFTRACTOR.

8.1.3 e Provision by the CONTRACIOR of the Performance Bond
a8 provided under Article 21.1 under the terms of the
Contract,

8.1.4 The remittance of the advance payment by the PURCHASER
as provided under Article 20 secured by the Bank Guarantee
provided by the CONTRACTOR in accordance with Article 21.2,

If the PURCHASER does not open the Letter of Credit specified

in Article 20,16 or does not make equivalent arrangements within
six (6) months, the CONTRACTOR may elect (at his own discretion)
to suspend its activities and obligations under the Contract until
such time as Article 20.16 is complied witn.

The expression "Bffective Date” whenever used in this Contract
or in the Annexures or in the Specifications (or in any other
document deemed to form a part of this Contract) shall be inter—
preted to mean "Effective Date of Contract”.
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Article 3

ASSIGNMERT OF CONTRACT

This Contract shall insure to the benefit of and be binding

upon the parties hereto and their and each of their executors,
administrators, curators, successors and assigns, however subject
to the provisions of Article 9.2.

This Contract may not be assigned by the CONTRACTOR without the
written consent of the PURCHASER,

The PURCHASER shall have the right to asign the Contract provided

that such assignment does not increase the CONTRACTOR's liabilities
over what they would have been if such assigmment or transfer

had not been made, and provided that the obligations of the PURCHASER
are binding upon the assignee, as specified in Article 9.1, with assured
guarantees for payment(s) under the Contract.

Neither the whole nor any part of the work may be sub-contracted
by the CONTRACTOR without the written consent of the PURCHASER.

The CONTRACTOR shall ensure that every sub—contracting by the
CONTRACTOR shall comply with all termms and conditions of this CONTRACT,
mutatis mutandis.
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ARTICLE 10

PROCURENERT

It is understood and agreed that the timely procurement
of the equipment and spare parts is essential to the
implementation of the Contract and accordingly the
CONTRACTOR shall make every attempt to meet the time
schedules provided hereunder for providing procurement
assistance to the PURCHASER for acouisition of the
Equipment and Spare Parts.

The CONTRACTOR shall supply to the PURCHASER tte
following services in commection with the procurement
of the Eounipment and Spare Parts, in accordance with
Ammexure VIII and XXVI:

10.2.1 The PURCHASER and the CONTRACTOR shall pre-
qualify Vendors in accordance with the procedure
laid down in Amexure XXVI. A minimum of three
(3) and a maximum of eight (8) Vendors shall
be pre-qualified, unless otherwise agreed between
the PURCHASER and the CONTRACTOR. Vendors may
be recommended for exclusion from pre-
qualification by the CONTRACTOR for good and
sufficient reasons,

10.2.2 The CONTRACTOR shall prepare the bid document
on the basis of the technical specifications
prepared by him and submit the same to the
PURCHASER or his engineer deputised for this
purpose in accordance with Article 6.10 for
relevant approval, with a copy deing sent to
the Technical Advisor and shall issue the same
to the Vendors in the mamner agreed to in the
Procuremsent Protocol. All goods to be supplied
by Vendors under this Contract shall be "brand
new” and in accordance with the provisions of
this Contract and all such goods shall have

been inspected and tested before despatch in
accordance with Article 14. The bid documents

shall specify that the plant and equipment to

=
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be purchased is "brand new™.

The CONTRACTOR shall semd the bid documents
on behalf of the PURCHASER to the respective
Vendors listed in the Vendors list (which
list shall be agreed upon between the Parties
within thirty (30) days from the Effective
Date of the Contract for critical items, and
at least one month: prior to the issue of
tenders for other items).

The CONTRACTOR shall use its best endeavours
to obtain from the Vendors a mimimum of
three (3) competitive offers, except for the
Critical Items as indicated in Ammexures VIII
and YII.

The offers received from the Vendors shall

be evaluated by the CONTRACTOR who shall

submit the bid evaluation with appropriate
recommendations to the PURCHASER for the
relevant final selection. The PURCHASER's
final selection of the Vendor shall be
commmicated to the CONTRACTOR within twenty
(20) days from the date of receipt of the CONTRACTOR's
submission of the bid tabulation. The
PURCHASER shall endeavour to preclude the
selection of Vendors who are unacceptable to
the CONTRACTOR. The CONTRACTOR shall, however,
substantiate the reasons for such umacceptability
(if any) so as to enable the PURCHASER to re-
evaluate the choice of such Vendor(s). The
CONTRACTOR agrees and acknowledges that, not-
withstanding anything to the contrary expressed,
the terms of guarantee provisions and such
other criteria established by this Contract
shall not be prejudiced as a result of any
difference arising between the PURCHASER and
the CONTRACTOR as regards the final selection
of the Vendor(s), provided, however, that the
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CONTRACTOR has the right to recuest for modifications
to the Perforasnce Cuarantee requiremsents of
the Contract reasonably commensurate with
the circumstances.

10.2.6 In case the PURCHASER intends to select a
Vendor to supply equipment which is not
acceptable to the CONTRACTOR, the CONTRACTOR
shall indicate the specific changes in his
guarantees or other obligatioms, if any,
vwhich would result from such purchase. The
PURCHASER shall thereafter still have the
choice of purchasing the equipment from the
selected Vendor subject to the reservations
of, and modifications o. the obligatioms of
the CONTRACTOR.

10.2.7 After the selecticn of the Vendor(s) by
the PURCBASER, tae CONTRACTOR shall prepare
for the PURCHASER®s signature the relevant
purchase orders on the PURCHASER's letter-head
with proper terme and comditions in such
purchase orders.

The CONTRACTOR shall prepare monthly forecasts of
deliveries specifying details of proposed consigmments,
approximate tonnages, dimensions and otkrer relevant
information, and furnish the same to the PURCHASER »ud/or
his shipping agent(s) with six (6) weeks advance notice
of the date when the Equipment and/or Spare Parts shall
be ready for despatch from the respective Vendor's shop.

The CONTRACTOR shall be respomsible for the preparatiom,
adequacy and accuracy of the bid specifications and
Parchase Orders to be issued to the Vendors, inm
comection with the equipment to be procured, the design
of the Plant and the fulfilment of guarantees as specificd
in this Comtract.

All procurement data including bid specifications, bid
tabulations and evaluations, issued by the CONTRACTOR
under the Contract shall be the property of the PURCHASER.
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Yotwithstanding anything provided herein for the
procuremsent of Equipment and Spare Parts, the
COFTRACTOR shall complete the bid tabulations of
Critical Items within four (4) months from the
Effective Date,

The CONTRACTOR shall within twelve (12) months from
the Bffective Date of the Contract issue tenders,
obtain quotations and make final bid tabulatioms

with regard to the sources and supply of (95%)

(by value) of the equipment itemised with item numbers
as required under Amexure YIII.

The CONTRACTOR shall make every endeavour to make
final bis tabulations with regard to the sources and
supply of the remaining Eouipment

within fourteen (14) momths from the Effective Date
of the Contract.

The CONTRACTOR shall caumse the Vendors to provide the
PURCEASER with sufficient copies of the invoices,
packing lists and such other documents as may be
required to have the Equipment and Spare Parts
imported in (country), specifying in each case that
the Equipment and Spare Parts are to form part of 'a
complete fertilizer plant.

The CONTRACTOR shall use his best endeavours to
obtain appropriate mechanical guarantees from the
Vendors in accordance with Article 28,

In the event that any equipment has to be replaced,
repaired or any additional equipment is to be
ordered, as required by the provisions of Article 29,
the CONTRACTOR shall, without additional cost to the
PURCHASER, procure all such equipment in accordance
with the procedure laid down in this Article 1C,

(or as otherwise agreed with the PURCHASER) or, if the
equipment is to be repaired shall make suitable
recommendations to the PURCHASER for repairs to the
equipment, and if services for such repairs are
required from third parties, ahall draw up
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specifications for such services by way of

Purchase Orders to be issued by the PURCHASER.

The costs for such repairs, replacement or

2dditions tc the eguipment shall be paid in

accordance with Article 15 and 29, and the

CONTRACTOR shall be responsible for all rectificatioms,

in accordance with Article 29.




H

o et =

[RPRPOT—

1.1

11.2

- 49 -

ARTICLE 11

TINE OF ESSENCE

The PURCHASER ard CONTRACTOR =~gree that time is of the
essence in this Contract. Both parties agree that
every endeavour shall be made to meet the target dates
set forth in the Contract (and a2s detailed in Annexure
xv).

It is agreed that the timely supply of the equipaent
and spare parts is of the essence of the Contract a.d
accordingly the CONTRACTOR shall take all necesssry
steps to meet the time schedule provided in this
Contract for procurement by the CONTRACTOR of the
eouipment and spare parts. The CONTRACTOR shall be
obliged to take such necessary precautions that zre
reasonably necessary to ensure that the sources of
supply are in conformity with the recuirements of
the time schedule and sh=11l in anticipation of any
shortfall in the supply of such ecquioment »nd spare
parts (for whatever reason) undertake stevs to re-
source from alternate sources without compromising
the criteria as to mality and/or cuantity expressed

in this Contract.

In the event that the CONTRACTOR during the remuired
shop inspection anticipates delays in delivery of
any equipment, the CONTRACTOR shall be obligated to

recommend remedial measures to overcome delays.

—




-5 -

ARTICLE 12

DELIVERY AND EXECUTION OF THE WORKS

12.1 Delivery of Documemts

12.1.1 The CONTRACTOR shall emsure delivery to the
PURCHASER of copies of all the know-how, basic en-
gineering and licemsing documents, received hy him
from the Plant licemsors, within 30 days of receipt
of such documents pursuant to the requirements of
Article 4.5. The CONTRACTOR shall, in sny case en— "
sure that all basic know-how documents required by him
for carrying out his engineering fimctions, shall f
be availsble to him within the 4th month of the
Effective Date of the Comiract, and copies a~e sent
to the PURCHASER YWy the 5th month after Effective
Date.

i
i
!
l

12.1.2 The CONTRACTOR shall provide to the PURCHASER all
the documents designated as "Tecimical Documentation”
in Anmexure XV on the specified dates. The provis-
ions of Article 27.1 shall apply in the event of late
delivery of "pemaltisble documents” detajled in
Amnexure XV.

T —

12.1.3 The OCONTRACTOR shall supply to the PURCHASER, the
complete Manuals for the operation and maintensnce of
the plant, as specified in further detail in Amnexure
XXI. All ¥Manuals shall be supplied to the PURCHASER
at least 6 months before Nechanical Completion of the
Plant, and the Operating Manual ani Manual for Analy-
tical Procedures shall be supplieZ one year before
Nechanical Completion in order to train the necessary
operating persormel at site.

o —

12,2 Procurement Zervices

12.2.1 The CONTRACTOR shall draw up and issue all the Pro-
curement Bid specifications to the vendors, for all

Process Equipment (excluding electricals, pipings, valves
and instrumentation) by ( —— th) month snd in any event
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not later than ( —— th) month after Effective Date
of the Contract.

Subject to the PURCHASER giving approvals in time,
the CONTRACTOR shall issue Purchase Orders for all
process equiment (excluding electricals, piping,
valves and instruments) by ( — th) month, and at
least 95% bty value of the Plant and Equipment in any
event not later than ( —— <h) morth after Effective
Date of the Contract, and for all critical items Yy
6th wonth after Effective Date of the Contract.

Services

The CONTRACTOR shall draw up a programme for om-site
training of the PURCHASER'S persommel in accordance

with Article 16 and sublmit it to the PURCHASER by

( —— th) month after Effective Date for discussions
and approval by the PURCHASER.

The CONTRACTOR and PURCHASER shall commence on-site
training by the ( — th) month from the Effective
Date of the Contract.

The CONTRACTOR shall commence the Training overseas
of the PURCHASER'S persommel as laid dowm in Article
16 and Amexure XVIII on the ( — th) month after
Bffective Date of the Comtract, and shall complete
the training by the ( —- th) month.

12.4 Su sion of Erection

12.4.1

The CONTRACTOR shall make available to PURCHASER the

supervisory persommel to be deputed to site in accor-

dance with Ammexure XXVII, Clause 4.1 (or as may be
otherwise agreed under Clause 5.2 of that Annexure)

and shall thereafter depute persommnel to site to comn-

firm with the requirements of Anpexure XXVII, within

30 days of the PURCHASER requesting the deputation of

any particular person to site.
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12.4.2 The OCONTRACTOR and PURCHASER acknowledge that the !
numder and category of personnel to be deputed to
site referred to in Arnpexure XXVII is temtative. !
Whenever additional personnel are required at site,
the CONTRACTOR shall depute such additional personnel,
when regquested by the PURCHASER.

12.5 Inspectica Reports
12.5.1 The CONTRACTOR shall promptly make available to the

PURCHASER copies of all Imspection Reports prepared
bty him, during msmufacture by Vendors and/or on com-
pletion of any sub-contract bty Vendor(s). Where such
reports are in a language other than the ( )
language, the CONTRACTOR shall supply a translation

in the ( ) language.

12.5.2 The CONTRACTOR'S persommel at site shall undertake such
additional inspection as may be required to emsure that
goods have not been damaged during tramsport to site,
and shall assist the PURCHASER in making insurance
claims.

12,6 Start-up, Commissioming and Testing

12.6.1 Before start-up, the CONTRACTOR and PURCHASER shall
undertake all the necessary tests for the Completion
of the Plant as laid dowm in Article 18,

12,6.2 A1l Supervisory, Start-up and Commissioning Personnel
of the CONTRACTOR shall be despatched to site, at least
8 weeks before start-up, in accordance with Armexure
XXVII.

12.6.3 In the event that such personnel are considered insuf-
ficient by the PURCHASER, the CONTRACTOR shall immedia-
tely depute additional personnel to site if requested
by the PURCHASER.

12.6.4 The CONTRACIOR shall provide all the necessary super-
visory staff required to demonstrate the Performance
Guarantees, in accordance with Article 26 or as men-
tioned elsewhere in the Comtract.
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12.7.1

12.7.2

The target date for different elements of the com-
struction and completion of the Plant are given in
the bar chart attached to Ammexure XV. It is agreed
that within (2) months after the Effective Date of
the Contract (Article 13), the CONTRACTOR shall pre-
pare a Critical Path Network, gemerally conforming

to the bar chart attached, which shall be discussed
between the PURCHASER and CONTRACTOR and shall be
mutually approved, and which shall list all activities
connected with the completion of the Project.

The Critical Path Network shall be computerigzed by

the CORTRACTOR and at the first design meeting con-
templated under Article 6.5, the methodology shall

be laid dowm to obtain the necessary inputs to main-
tain the print-cut and deviations on a monthly basis.
The Critical Path Network itself shall be changed and
modified as soon as slippage exceeds 10%. Computerized
print-outs indicating all activities and the float on

a monthly btesis shall be made available to the PURCHASER
by the CONTRACTOR.
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ARTICLE 13

SUPERVISION OF WORK AND ACCESS TO WORK

The Services to be provided by the CONTRACTOR to the
PURCHASER for the supervision of work at site or otherwvise,
is contained in the relevant provisions of Article k and
as elsewhere expressed in the Contract.

In addition, sh ould the PURCHASER so desire, he shall

have the option to call upon the CONTRACTOR to manage the
Construction, Erection and Commissioning operations at site,
on behalf of the PURCHASER. However, this shall be the
subject of a separate Assistance Agreement for Project
Management during Comstruction, to be entered into between
PURCHASER and CONTRACTOR on terms and conditions to be

mutually agreed and incorporated in that Agreement.

Th2 CONTRACTOR shall provide an adequate number of suitably
qualified and experienced personnel for supervision of load
tests (in accordance with Article 5.10), erection, pre-
commissioning and start-up of the Plant in accordance with
the requirements of Article L and as othervise specified in
the Contract.

The CONTRACTOR and the PURCHASER and any person(s) authorized
by either of them shall at all times bave access to the
Complex, to all vorkshops and places vhere work is being
undertaken or where materials, manufactured articles and
machinery are being obtained for the Complex. The CONTRACTOR
shall afford every facility for access to any place vhere
work is being undertaken by him under this Contract and shall
give every assistance in obtaining the right for such access
from Vendors in connection with the execution of the work.

The PURCHASER shall afford every facility and asssistance in
or for obtaining the right of access to such information, site,

wvorkshops or persons vithin its country as is required in
connection with this Contract.
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13.6 The CONTRACTCR and his authorized personmel shell have free
access to the plant site, storage yards, fabrication shops, '
utilities and Laboratories, vhich are set up or intended
for use for establishing the plants under the Contract. The
PURCHASER shall provide necessary assistance in obtaining !

permission from his Govermment in accordance with Article 5.15.

13.7  The CONTRACTOR shall be entitled to visit the Plant(s) in
operation for a period of (3) years from the date of provisional
i acceptance of the Plant to examine them as to operating results,
to take measurements required for establishing exact operating
data to demonstrate the Plant(s) to his potentisl customers.
The CONTRACTOR shall give four () weeks notice to the PURCHASER
for such visits, permission for which shall not unreasonably
be withheld by the PURCHASER,

13.7.1 Vhere, in the opinion of the Technical Advisor, it
is necessary that third parties (vhetber additional
contractors or otherwise) provided that such parties
are not direct competitors of the COHTRACTOR, be
‘ sent to check the work of the CONTRACTOR, the
{r CONTRACTOR shall to the satisfaction of the Technical
Advisor, allov them access to the work and/or the
site thereof and shall co-operate vith them in the
carrying out of their duties and obligations. The
foregoing shall not prejudice the rights of the
CONTRACTOR relative to the terms of Article T,
and the third parties shall not disrupt the activities
or obligations of the CONTRACTOR.

13.7.2 If the sending on to the work and/or the site thereof
of a third party under Subarticle 13.7.1 does not
arise from any non-fulfilment of the CONTRACTOR's
obligatiorns and, in addition, could not have been
reasonably foreseen or anticipated by the CONTRACTOR
vhen entering into this Contract, and, if proven




to the reasonable satisfaction of the PURCHASER,
the CONTRACTOR has incurred expense in complying
with Subarticle 13.7.2 in respect of such third
party, the PURCHASER (if the CONTRACTOR has given
written notice of the CONTRACTOR's claim before
the expiration of thirty days from the sending on
to the work and/or site thereof of the third party
or third parties involved) shall pay to the
CONTRACTOR the necessary cost of any services
provided by the CONTRACTOR.
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ARTICIE 14
INSPECTION, TESTING AND CERTIFICATION |

14.1 The CONTRACTOR shall be responsible for the inspection, testing
and certification of all equipment, materials, spare parts and
other items during manufacture and prior to despatch.

14.2 The CONTRACTOR shall inspect the equipment and obtain certification
at all stages of work by sub-contractors, and on completion of
the orders.

14.2.1 Following the issue of Purchase Order(s) the CONTRACTOR
shall carry out (in accordance with standard procedures) t
the inspection and testing, as per relevant codes '
given in the specifications at the shops of Vendors
during marmfacture and before despatching.

14.2.2 During progresaive inspection of equipment fabrication |
the CONTRECTOR shall take all necessary measures to |
ensure that the Vendors or their employees strictly |
follow fabrication instructions and codes specified
by the COFTRACTOR, and that the quality of workmanship
meets acceptable levels to enable the production of
equipment and other items in accordance with the qualitative
and quantitative standards expressed in the Contract.

14.2.3 The CONTRACTOR shall also require Vendors to provide the
necessary test certificates and all other documents
required by the Inspecting Authorities in the country of
mamufacture or as may be required by the PURCHASER in
consideration of the regulations in force in ( country )
and/or as provided for in the specifications.

14.3 The CONTRACTOR shall issue certificates of inspection for all |
sub-contracts.

14.3.1 When the equipment, machinery or material is ready for
final inspection the CONTRACTOR shall take all reasonable
measures to ensure that the Purchase Order(s) have been
complied with correctly as specified.




14.3.2 The CONTRACTOR will issue a Certificete of
Inspection in respect of each item of Plant and
Bquiment, before despatch, and shall send copies
of such Certificates to the PURCHASER, and Certificates
of tests carried out in compection with issue of
such Certificates of Imspection,

14.4 Wherever required by the PURCHASER, the CONTRACTOR shall
associate the PURCHASER or his representatives with such
inspection, and initiate and follow-through with co-ordination
for joint inspections,

e~

14.5 The CONTRACTOR shall expedite, co—ordinate and monitor the
delivery of all plant and equipment efficiently to ensure that
the Vendors maintain the delivery terms, conditions, and procedures
contained in the Purchase Orders.

14.6 The CORTRACTOR shall take all necessary measures to ensure that
the Vendors arrange in a tiwmely mammer all proper export licences,
if necessary, to export the equipment and spare parts to ( country ).

14.7 The PURCHASER shall obtain the necessary import licences, permmits
and shall provide for shipping arrangements for the equipment and
spare parts of foreign origin. The PURCHASER or his shipping
agent shall advise the CONTRACTOR or the Vendor(s) as the case
may be of the name of the ship and the loading dates fourteen (14)
days in advance to allow the Vendors to make the necessary
arrangements for loading the consignment on the ship.

14.8  Should the PURCHASER 8o require, the CONTRACTOR shall recommend a
shipping agent to the PURCHASER for despatch of the Equipment, spare
parts and materials as the case may be to ( name of country ).

14.9 In the event that the CONTRACIOR during shop inspection anticipates
delays in delivery of any equipment, the¢ CONTRACIOR shall promptly
notify the FURCHASER and shall suggest measures to overcome delays.

In the event that the delays appear inevitable, the CONTRACTOR

shall anticipate the quantum of such delays, and inform .ae FURCHASER,
80 that the Critical Path Network may be modified accordingly, and
the CONTRACTOR shall undertake such remedial steps as may be
practical, in the circumstances, to alleviate the difficulties that
would be caused by the delays.




14.10 The PURCHASER shall be responsible for the clearance of the
equipment, spare parts and technical documentation at ( name
of port ) and/or at other entry point(s) into ( country ) and !
for internal despatch to Site,

i
1
'

i




15.1

15.2

‘ 15.3

15.4

ARTICIE 15

VARTATIONS, CHANGES AND ADDITIONS TO SCOPE OF WORK

Whenever the PURCHASER shall make a request to the CONTRACIOR
for change in design, or where services are required to be
performed by the CONTRACTOR which in the opinion of the
CONTRACTOR are in addition to the services which the CONTRACTOR
is obligated to perform under this Contract, or which in the
COFNTRACTOR's opinion require additional payment by the PURCHASER,
the CONTRACTOR shall promptly advise the PURCHASER, of the cost
of such further services.

If the PURCHASER agrees that the services required of the
CONTRACTOR are in addition to the CONTRACTOR's obligation under
this Contract, the PURCHASER shall, (subject to negotiations as
to the cost and extent of such services and effect on the time
schedule, if any) agree to pay for such services in accordance
with payment terms and time schedules to be mutually agreed.

In the event that the FURCHASER and the CONTRACTOR are unable
to agree on whether such required services are within the
contractual obligations of the CANTRACTOR, or if the PURCHASER
considers that the payment demanded for such required services
by the CONTRACTOR is exorbitant, the Technical Advisor shall
have the right to decide on the quantum of peyment, if any,
which may be payable by the PURCHASER to the CONTRACTOR. In such
an evantuality the CONTRACTOR shall proceed without delay to
carry out the design changes, and/or provide the services which
are the subject of the dispute, pending the decision of the
Technical Advisor. The decision of the Technical Advisor shall
be without prejudice to the rights of the CONTRACTOR to submit
the dispute to Arbitration.

The CONTRACIOR may at any time during his performance of the
Contract submit to the PURCHASER for his approval written
proposal(s) for a variation of the Works. If the COFTRACTOR

is of the opinion that such variation is necessary to correct

any defect in the Works which has occurred or which would otherwice
occur, then such proposals shall specify such defect and state

the reasons for the CONTRACTOR's said opinion,
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The CONTRACTOR shall furnish -~ breakdown in sufficient
det-~il to permit =n analysis of all material, labour,
equipment, sub-contrcets and project schedule overruns l
(estimated) and design changes »nd shall include in such

- proposal or report all woirk involved in the variation a.nd/or
modification, whether such work was deleted, to be added or
changed. The request for time extension shall be supported
by such justification as may be deemed necessary. The
CONTRACTOR and PURCHASER will thereafter meet »nd discuss
the implications of such variations, and the responsibility
for additional costs, if any.

15.5 Changes or variations pursuant to this Article shall not
justify extra costs to the PURCHASER if such changes or » !
variations are as a result of changes in design performed V
by the CONTRACTOR as a result of detailed engineering, or
due to changes suggested by the CONTRACTOR in accordance
with Article 29.1

15.6 Upon receiving a change order from the PURCHASER and if in

the opinion of the CONTRACTOR such variation is likely to

t prevent or prejudice the CONTRACTOR from fulfilling any of
his obligations under the Contract, he shall notify the
PURCHASER thereto in writing and the PURCHASER shall decide
forthwith whether or not the same shall be carried out. If
the PURCHASER re-confirms in writing his intention to carry
out the variations, then the said obligations of the
CONTRACTOR shall be modified to such an extent as may be
Justified and subject to the provision of Articles 15 and 30.

15.7 If the changes requested by the PURCHASER or CORTRACTOR are
due solely to defects, omissions or errors in the design which
could alter considerably the ~mount of work already within the
scope of obligations of the CONTRACTOR or his Sub-Contractor(s),
the PURCHASER shall not be liable to pay any additional costs. I
The CONTRACTOR acknowledges that there shall be no entitlement
for any claims for any increases in the amount of work under-
taken or to be undertaken for rectificstion of design and/or
other errors, mistakes, omissions and lack of accuracy, in

undertaking its obligations herein,
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Upon receiving a change order from the PURCHASER and if in

the opinion of the CONTRACTOR such variation is likely to

prevent or prejudice the CONTRACTOR from fulfilling any of

his obligations under the Contract, he shall notify the
PURCHASER thereto in writing and the PURCHASER shall decide
forthwith whether or not the same shall be carried out, If the
PURCHASER re-confimms in writing his intention to carry out

the variations, then the said obligations of the CORTRACTOR shall
be modified to such an extent as may be justified and subject

to the provisions of this Article 15 and Article 30,

In the event of any increase in the CONTRACTOR's work deriving
from any statutory or legislative action or orders in comncil

in (PURCHASER's Country), prommlgated after the signing of

the Contract, the PURCHASER shall pay to the CONTRACTOR addi:ional
fees in accordance with Articles 15.2 and 15.3 above,

The PURCHASER and CONTRACTOR estimate that an amount of

(_Amount and Currency ) may be required for variations, changes
and additions as provided by this Article and/or for any
further specialized equipment which may be required by the
PURCHASER. The PURCHASER shall be obliged to make the necessary
arrangements for obtaining the amount(s). However, the extent,
necessity and requirement for the expenditure of such amount(s)
shall be at the sole discretion of the PURCHASER,
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ARTICIE 16

TRAINING

The PURCHASER and CONTRACTOR agree that the adequate
training of the PURCHASER's personnel is a necessary
condition for the fulfillment of the objectives of the
Contract,

The CONTRACTOR shall provide training for the PURCHASER's
personnel both at site and at plants outside (PUMASER'B
country) in accordance with Articles 4 and 16.3.

Training facilities to be provided by the CONTRACTOR shall
be as detailed in Armexure XVIII,

The PURCHASER and the CONTRACTOR shall agree at the first
Co-ordination Meeting contemplated under Article 6.5 the
time, place and details to be prepared as a basis for the
training of the PURCHASER's persomnel. The CONTRACTOR
warrants that he is in a position to provide training

to the PURCHASER's personnel for the periods contemplated

#n Article XVIII at a plant or plants, using the Processes
of the Licensors identified in Article 4.5 which have
commenced production in the five years immediately preceding
the Effective Date of this Contract.

The PURCHASER shall undertake to supply personrel for training
with qualifications and experience recommended by the CONTRACTOR,
and agreed to by the PURCHASER,
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ARTICLE 17

MANAGEMENT ARD TECHNICAL AIVISORY STRVICES

At the option of the PURCHASER, the CONTRACTOR shall
enter into a separate agreement with the PURCHASER

to manage the Plant, or to assist the PURCHAS®R to
manage the Plant, as the PURCHASER may desire, for a
period of twelve (12) months after Provisional Acceptance
of the Plant.

17.1.1 The PURCHASER and CONTRACTOR shall agree, within
30 days of Commercial Production of both the
Ammonia and Urea Plants, on the number =nd tyve
of personnel to be supplied by the CONTRACTOR for
Management or N=nagement Assistance during this
period of twelve (12) months, snd the quantum of
fees and mode of payment to be made to the CONTRACTOR
and his staff at site.

17.1.2 If at the expiry of the period of twelve (12)
months contemplated under Article 17.1 above, the
PURCHASER wishes to retain an agreed number of
the Management Personnel already at site for a
further period not exceeding eighteen (18) months,
the CONTRACTOR shall make such personnel available
to the PURCHASER on terms snd conditions to be
mutually agreed.

Following Provisional Acceptance of the Plant, the CONTRACTOR
shall agree to grant an option to the PURCHASER for the
execution of a separate Agreement for the orovision of
Technical Advisory Services to be provided by the CONTRACTOR
to the PURCHASER upon mutually agreed terms o cover those
gservices mentioned below. Such an Agreement shall become
effective immediately following Provisional Ac:eptance of ‘
the Plant and shall have a duration of not less than _

( _ ) yeara. The PURCHASER may exercise the said option

(at his sole discretion) no later than the expiry of one
month before Provisional Acceptsance, PFor the purposes of

this Contract the rights and obligations envisasged in such
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an Agreement for Technical Advisory Services shall
be considered to be wholly separate and distinct from

1 the liabilities and the responsibilities contained in

this Contract. The terms of such Agreement shall include
(but shall not be restricted to) any one/or other of the

following matters:

17.2.1 provision of senior advisory persommel to conduct

hal f-yearly review of plant and efficiency of its

operations;

17.2.2 recommend~tions a2s to improvement of plant

operations;

17.2.3 provision of answers to technical queries related

to plant operations.

v R o
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ARTICLE 13

COMPLETION OF WORKS, TAKE-OVER AND CONDITIONS OF ACCEPTARCE

18.1

18.2

18.3

18.4

18.5

The CONTRACTOR shall execute the work diligently ~nd
shall sdhere strictly to the recuirements for expeditious
completion of the Works, notwithstanding the contractu-l

time-schedules provided herein.

The Work(s) and/br sections and/br parts thereof sh=ll

be considered to have been completed when the recuirsments

of Articles 18.3 to 18.10 have been satisfied, but sibject

to the other provisions of this Article 18. However,
notwithstanding the foregoing, the Work(s) or sections and/or
any parts thereof shall not be deemed to have been completed
if subseouent events necessitate rectification and/or
modifications to the Work(s), sections =nd/or parts thereof,

whether occurring before or after Provisional Acceptance.

As soon as any Plant or any p~rt thereof is substantially
complete, it shall be inspected by the PURCHASER aid
CONTRACTOR before any tests are carried out.

Upon satisfactory inspection of the ecuipment and/br section
of a Plant, the CONTRACTOR and the PURCHASER shall sign the
Construction Completion Report stating that the Plant or
part thereof has been inspected and in substantially complete
and that any procedures for demonstrating the Mechanical
Guarantees prior to the plant being put into operation may
safely he carried out. (Such Construction Completion Report
may include a note of any minor items which can be completed
after Start-Up). The signing of the Construction Completion
Report by the PURCHASER shall not be deemed to constitute an
acknowledgement or confirmation or agreement as to the
suitability or fitness of the equipment and/br section or a

Plant for the purposes intended.

If on inspection of the Plant or part thereof, any part is

found incomplete or incapable of being mechanically tested,
the Plant shall thereafter be completed by the PURCHASER's
persommel under the direction and supervision of the
CONTRACTOR's persommel.
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Wher all the items of equipment in a Plant or any of the
gections of the Off-Sites and THilities are ready and

have been completed pursmant to this Contract (viz. erected,

installed and initially tested), the CONTRACTOR and PURCHASER
sh2ll review the procedures for the pre-agreed tests for the

demonstration of the Mechanical Completion of the Plant to be
undertaken in accordance with Annexure XX (or otherwise) and

the detailed prozedures therewith.

The pre-commissioning of the Plants and each section of the
Utilities and Off-Sitec and the carrying out of the Mechanical
Completion tests shall consist of the carrying out of such
operations and making of such tests as are detailed in
Amnexure XX to establish the correct mechanical functioning
of the Plants. When all such operations and tests have been
fully and satisfactoriiy individually or collectively
completed in the Ammonia Plant, the Urea Plant and all parts
of the Btilities and the Off-Sites and the Wechanical
Completion of the Works has been achieved, the CONTRACTOR
shall prepare a Mechanical Completion Report which shall be
signed by both parties following a joint examination of the
Plant(s) or those sections of Wtilities and Off-Sites concerned,
and upon such signature of such Report by both parties, the
Mechanical Completion of the Plants or sections or Utilities
and Off-Sites concerned shull be deemed to be achieved. The
considerations applying to the signing of the Mechanical
Completion Report by the PURCHAS®ER shall be similar and in
like mammer to the signing of the Construction Completion
Report by the PURCHASER pursuant to Article 18.4 and the
PURCHASER shall not be deemed to have made any acknowledgement,
or conformation or agreement theiebj.

The operations and tests referred to in Articles 18,6 and
18.7 above shall be carried out by the PUHCHASER's personnel
under the direction and supervision of tne CCRTRACTOR's

personnel .,

If any defects are found during the testr mentioned above
in Articles 18.6 and 18.7, these shall be proaoiiy rectified
by the PURCHASER's personnel under the direciion of the
LONTRACTOR's supervisory persommnel, and the Mechanical

Teste shzll then be repeated, in accordance with Article
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18.10.

18.11

18.12

18.13

18.14

v ewe

Upon Mechanical Completion of any Plant and testing of
each plant in accordance with Article 15.7 and Annexure
XX, as soon as possible thereafter, the relevant Plant
shall be started-up.

When all sections of the Plants are in a satisfactory
operating state, and specification grade Ammonia and
Urea are in a continuous and uninterrupted proluction
for (___) days at (___ )% capacity in accordance with
the terms of the Contract, then, the Plant shall be

deemed to be in Commercial Production.

The CORTRACTOR shall, thereafter demonstrate that the
Plant(s) is capable of achieving all the Guarantee Tests
and recuirements specified in Aiticle 26 and as elsewhere

expressed in the Cont~-act.

The Plant shall be deemed to have been Provisionally
Accepted when the CONTRACTOR shall have satisfactorily
demonstrated that the Plant is capable of meeting its
Performance Guarantees as specified in Article 26 and

the PURCHASER has given a Provisional Acceptance Certificate
as contained in Article 18,14 below subject however to the
exercise of the rights of the PURCHASER (if necessary)
pursuant to Article 28.

The issue of the Provisional Certificate shall be made
when all of the following have been satisfactorily
discharged, together with full compliance by the CONTRACTOR
of all other Contractual terms,:

18.14.1 When the CONTRACTOR has provided to the PURCHASER
all Certificates of Inspection and Certificates of
Materials applying to each of the major equipment,
and machinesry.

18.14.2 When the CONTRACTOR has provided all documents
listed in Annexure XV to the PURCHASER.

18.14.3 When all pre-commissioning tests have been
satisfactoriiy completed, and the Mechanical

Completion has been successfully proved to the
satisfaction of the PURCHASER who has then
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~pproved the Mechanic=l Completion Revort
for the entire Nomplex, the CONTRACTOR chall
orepare the "Mechanical Completion Renort" in l
accordance with Article 15.8 for signatures

by toth parties to the Contract following joint
examin-~tion of the Pl>nt. The "Mechanic-l
Completion Report"™ shall signify the =cceptance
of the mechanicel completion ~tage of the Works,

and the readiness of the Plant for commissioning.

18.14.4 When the Performance Gu-rantee Tests 1a2id down in
Article 26 in accordance with criteria 1aid down
in Articles 26.3 to 26.7 inclusive, the methodology
laid down in Article 26.8 nd procadures laid down
ir. Articles 26.9, 26.10, 26.71 to 26.13 and sub-
clauses thereof shall have beer successfully
demonstrated, completed, =nd proved in accordance
with the Contract, 2nd the CONTRACTOR has prepared
Performance Test Certificate(s) and submitted the
same for signatures and acceptance by the PURCHASER.

18.14.4.1 The =pproval of the Performance Test
Certificate(s) by the PURCHAS®R (if
without reservations) shall be expressed
in the Provisional Acceptance Certificate
which shall be signed by PURCHASER
signifying the acceptance of the Plant(s)/
Works, and the completion of the obligations
of the CORTRACTOR with respect to the i
Cuarantee Tests stated in Article 19 shall ’
be deemed to have been fulfilled.

18.14.4.2 If for any reason the Guarantee Test
. performance is not accepted by the PURCHASER,

or is ~.~cepted subject to certain conditions

for rectification of defects and the
CONTRACTOR has then rectified the defects

and demonstrated Performance Quarantee

Tests to the satisfaction of the PURCHASER,

the Plant shall be deemed to have been
accepted. During the period when the defective
sections of the completed Plant/Morks can be
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operated to give commercial production,
then the same may be operated by the
PURCHASER provided that this is done
without interferring with the efforts
of the CONTRACTOR for the rectification
of defects or in the performance of its
obligations under the Contract.

The CONTRACTOR's work at Site shall be deemed to have been
completed only when the CONTRACTOR shall have received the
Provisional Acceptance Certificate from the PURCHASER
pursuant to Article 18.14 herein ss qualified by the
provisions of Article 18.13.

The Provisional Acceptance of the Plant or the Take-Over

of any specified part or section of the Plant(s) by the
PURCHASER shall not in any way release the CONTRACTOR from
his obligations (expressedly or impliedly) under the terms
of this Contract, and shall not be construed as evidence

that any portions of the Work(s), part(s), section(s), and/or
material(s) thereof are complete.

If for reasons attributable to the CONTRACTOR (whether directly
or indirectly), the CONTRACTOR is unable to demonstrate any or
all of the Ouarantee Tests and/or Performance Requirements
referred to in Article 18.12 above pursuant to Articles 18 and
26 (or for any one or other >f the reasoms referred to in
Article 18.18 below), the provisions of Articles 29.1, 29.2,
29.3 and 29.4 shall apply.

The CONTRACTOR shall in any event be responsible for providing
the necessary engineering and supervision and where required
under the contract, supplying equipment to complete the plant
in any one of the following circumstances namely:

18.18.1 If Ouarantees and/or Performance Ouarantee Tests
and /or any of the tests or pre-commissioning tests
required are not capable of being commenced, under-
taken, met or completed for reasons attributadle to
the CONTRACTOR's work and/or services, referred to
in the Contract and in Article 18.17.

18.18.2 If the Plant(s) and/or parts or sections thereof,
and/or Process(es) are found to be incapable or
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insufficient due to the reasoms, inter alia,

referred to in Article 4.3; f

18.18.3 If any work pursuant to the requirements of the

Contract, is incomplete, insufficient or inadequate.

Any and all modification(s) required to be undertaken under
the terss of the Contract shall be governed by the provisions
of Article 29, and such modification work shall be accomplished
in a diligent and bona fide manner to the reasonable satisfaction
of the PURCHASER. The conditions governing extemsion(s) of time
required to complete such work and the terms of such extension(s)
shall be determined in accordance with the provisions of Article
19, subject however to the provieioms of Article 29.
The modification(s) undertaken shall not be deemed
to be complete until all the contractual stipulations governing |
such work and services are satisfied, and the cause(s) giving '
rise to the necessity for such modification(s) are eliminated.
The CONTRACTOR shall not require the PURCHASER to provide a
formal waiver of rights and/or remedies prior to agreeing upon
modification work required pursuant to appropriate provisions
of the Contract.

Unless otherwise agreed or in the event that the rectifications
and modifications have not been satisfactorily completed and

in any event without prejudice to the rights of the PURCHASER
under the Contract, the PURCHASER shall wholly operate the Plant
upon the issue of the Certificate of Provisional Acceptance.
Thereafter, the PURCHASER shall be responsible for the
management, operation and smaintenance of the Work(s), and shall
take out and carry such insurances as may be deemed necessary.

The PURCHASER shall issue a Final Acceptance Certificate when
all Conditions specified in this Article and all the provisions
of the Contract have been fulfilled., Subject to the completion
of any and all work more particularly referred to in this
Article and Articie 29 and as elsewhere required under the teras
of the Contract, the PURCHASER shall issue the Pinsl Certificate
within twelve (12) months after Provisioral Acceptance, unless
during the intervening period referred to in Article 4.22 the
Plant has shown defects requiring modifications in accordance
with Article 29. In such case the PURCHASER shall issue a
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Pinal Acceptance Certificate when all the defects have

been re@oved.

In the event tha: the PURCHASER, in his sole discretionm,
considers that, at the end of twelve (12) months after

Final Acceptance, only minor defects remain to be corrected,
he may release payments due to the CONTRACTOR after deducting

his estimate of the cost of removing such defects.
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ARTICLE 19

EXTENSION OF TINE

19.1 If by reason of the happerning of any one and/or other of
the following occurrences which are de facto beyond the
CONTRACTOR's or PURCHASER's control namely:

19.1.1
; 19.1.2
19.1.3

19.2 Payments
, Article,
{ shall be
i however,

that the

Vandal ism;

Malicious Damage;

Death or Injury to essential persommel;

(but not including any of the occurrences or

events covered by Article 18.18, 29.10 or

Article 34) which affect or delay specific work
recuired to be undertaken pursuant to this Contract,
the CONTRACTOR shall within ten (10) days of such
occurrence specified above, make written request to
the PURCHASER for a reasonable extension of time for
completion of work or any portion of it to the
extent that the factors affecting delay prevailed
in the circumstances. Should the PURCHASER consider
such request justified, he shall grant such
extension in time which shall reasonably make up
for the delay(s) suffered by the CONTRACTOR. The
PURCHASER's grant of such extension pursuant to
Article 19.1 shall be without prejudice, and the
CONTRACTOR shall be fully liable for the completion
of all of the specific work and activities affected
by the above-mentioned delay or occurrences ir like
manner as prior to the happening of the occurrences
referred to. The CONTRACTOR shall also extend the
period of validity of the Bank Guarantee(s) and
Performance Bond commensurate with the period of
extension granted by the PURCHASER.

and for entitlement to any costs pursuant to this
or pursuant to the provisions of Article 32

established on a quantum meruit busis. Provided
that in the circumstances envisaged by Article 32

supervision of work was not made necessary due to
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breach of Contract by the CONTRACTOR, and provided that
the CONTHACTOK has otherwise adhered to the terms of
the Contract. l

19.3 In the event of the occurrences referred to in Article
19.1 or Article 32.4 and 32.5 the conditions of any
extension granted shall (if applicable) be included as
an amendment to the existing documents governing the
activities or work affected or delayed by the occurrences
referred to above.

19.4 Por the purpose nf Article 19.1 only, "delay{s)" shall
be construed to refer to any day or period being utilized
legitimately for completion of the work under the Comtract,
if on any such day or period the causes accepted by the
FURCHASER as being beyond the control of the CONTRACTOR
referred to in Article 19.1 above delayed completion of
the work.

19.5 If in the PURCHASER's opinion it is in the public interest,
the PURCHASER may either:
(a) on his own initiative; or
(b) on the application of the CONTRACTOR made before the
day fixed for completion of the work or before any
new date for completion fixed under this Subarticle:;
extend the time for completion of the work,

e

PROVIDED ALWAYS

(1) that the PURCHASER shall comsult with the CONTRACTOR
to determine what additional time and extra costs, if
any, say be authorised to the COSTRACTOR;

(11) that any extansion of time granted as aforesaid to the
CONTRACTOR shall be without prejudice to any rights or
remedies of the PURCHASER under this Contract, should
the CONTRACTOR fail to accomplish work within the
extended time so granted and accepted;

(111) that in any event no extension of time, whether on the
PURCHASER's initiative or on the application of the
CONTRACTOR, shall be deemed to have been granted unless
the PURCHASER specifically so states by written notice
to the CONTRACTOR.




ARTICLE 20

COFTRACT PRICE, TERNS OF PAYMENT, BONUSES AND INCENTIVES

20.1

The PURCHASER will pay to the CONTRACTOR, as comsideration
for the execution of the Contract (and subject always to
Article 20.2 below and to any qualification provided
herein or elsewhers in the Contract) the amounts mentioned
in this Article. The overall price for the Contract is
divided into:

A fira price, being the sum ofs
( Amownt )

for the items detailed in Articles 20.2 to 20.5.
A price of a reimbursable nature estimated at

( Amownt )
for the items detailed in Articles 20.7 to 20.9.

20.1.1 Insofar as these presents constitute a Cost-
Reimbursadble Contract (which contain prices
fized and firm) the above-mentioned Pirm
Price shall be final and conclusive as to
the amount payable being firm for the duratiom
of the Comtract, it being expressly agreed
that, for the purposes of a more detailed
price-citation, there is provided hereinbelow
a breakdown of the Pirm Price {as categorised
in Articles 20.2 to 20.5 hereunder) to the
intent that such amounts broken dowm shall be
valid only to the extent that the total of
the amounts in the said categories do not
exceed the Firm Price payable as above-
'l'on'tioned. subject to the provisions of
terms of payment herein.

20.1.2 'The Contract Prices mentioned in Article 20,1
above shall be modified only if the PURCHASER
acknowledges that additional services and/or
additional equipment outside the scope of
this Contract and/or improvements to the
specifications, pursuant to Article 15, justify
an increase or decrease in the Contract Price,
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or as otherwise formally agreed in writing
between the PURCHASER and CONTRACTOR as
regards work, services, ecuipment, materials
or responsibilities hereinbefore not included
within the scope of the Contract, and the
aforementioned Contract Prices may in the
proper case be increased or decreased to
Adjusted Contract Prices. The CONTRACTOR
acknowledges that costs arising out of changes
in material and equipment due to modifications
and for rectifications required shall not be
treated as changes and extras within the
provisions of Article 15.

20.1.3 The Price mentioned in Article 20.1 above
shall (for the purposes of convenience)be
divided into the categoriszed amounts stated
in each of Articles 20,2 to 20.5 below and
20.7 to 20.9 respectively to facilitate the
identification of payments required to be

made when due at progressive stages.

* 20,2 For granting of the Licences and supply of basic
engineering for the Plants referred to in Article 7
of the Contracts

Por the Ammonia Process ( Amount )
Por the Urea Process ( Amount )

20.3 For the supply of engineering referred to in Articles 3
and 4 of the Contract:
( Amount )

" 20.4 For the supply of procurement, inspection and expediting
3 services referred to in Articles 10 and 14 of the Contracts
( Amount )

1. 20.5 Por providing training and training facilities referred to
in Article 16 and Annexure XVIII of the Contract:
( Amount )

20.6 All the prices comtained in Article 20.2 to 20.5 above
are firm for the duration of the Contract, and any
extension(s) thereof, and shall not be escalated in any

aanner, |
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The CONTRAITOR ahall he naid in accordance

20.8 to 20.10 below and Annexure XXVII, for the cost

incurred for the provision of expatria’e personnel for

with Article

management assistance and supervisory services in

( country of site of Plant ) for erection, the commiss-
ioning, and startup of Plant, and for conducting
guarantee tests, and for supervisory services at site
during the period between the provisional and final

acceptance.

The PURCHASER will pay to the CONTRACTOR daily rates

in accordance with the schedule of charges as contained
in Annexure XXVII, fr each calendar day of absence
from the (respectiv:) normal place of work in (country)
of the specified exontriate persomnel supplied by the
CONTRACTOR.

The daily rates contained in Annexure XXVII shall be
related to a normal working week of (48) hours, with,
at least, one day included as a holiday. In the event
of any overtime for expatriate staff (excluding
Engineers, and any other staff who would not normally
be paid overtime in their home country), or for work
on weekly holidays or public holidays in ( country of
Plant site ) the expatriate persomnel shall be paid
overtime charges at the rates contained in Annexure
XXVII.

The total estimated cost of CONTRACTOR's services
contained in Article 20.7 to 20,9 inclusive, and
Annexure XXVII is ( Amownt ) in foreign exchange
and (_Amount ) local currency. In addition to the
payments due under Articles 20.3 and 20.9 above, the
COFTRACTOR's personnel will be provided travel
facilities, and facilities at site in accordance
with Ammexure XXVII,

The payments due to the CONTRACTOR under Article
20.2 above shall be made in accordance with the
followings
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( 25% Amount ) as an advance payment.

( 50% Amount ) om receipt hy the PURCHASER 1
of all the documents contained under Article
3.1.2 and 4.5.

( 25 Amount ) on completiom of the guarsn-
toe tests of the Flant, and issuance of a Pro-
visional Acceptance certificate bty the PURCHASER.

The payments due under Article 20.3 and 20.4 above shall
be paid (subject to Article 20.13) as follows:

20.12.1
20.12.2

20,12.3

20.12.4

20.12.5

20.12.6

20.12.7

20.12,8

20.12.9

20.12.10
20.12.11

20.12.12

15% as an advance payment.

10% upon the completion of the meetings re-
quired under Article 6.5 and 6.8, and upon
the issue of Purchase Orders for all critical
items as required Yy Article 12.2.2.

15% on the issus of bid specifications for all
Process Equipment (excluding electricals, piping,
valves and instrumemtation), as required by
Article 12,2.1.

10% on the issue of Purchase Orders for all
Process BEquipment, in accordance with Article
12.2.2.

10% on the issue of Purchase Orders for 95%
(ty value) of all equipment, in acoordance with
Article 12.2.2.

5% on the issue of Inspection Certificates for
50% (by value) of the equipment.

5% on the shipment f.o0.b. of 50% (ty value) of
the equimment.

5% on the issue of Inspection Certifioates for
95% (bty value) of the equipment.

5% on the shipment f.0.b. of 95% (ty value) of
the equipment.

7% on the mechanical completion of the plant.

10% on issue of Provisional Acceptance Certificate
of the plant.

3% on Pinal Acceptanos of the Plant.
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411 the payments due onwards in time pursuamt to Article
20.12.2 %o Z0.12.5 oth inciusive above shalil be payuble
only if the "penaltiable™ documents (so idemtified in
Annexure XV) due on or before the last date of payment (in
each case) have been supplied hy the CONTRACTOR to the
PURCHASER, and (where appropriate) the CONTRACTOR'S ex-
patriate supervisory staff are ready and available on
site for erection and commissioning duties. In the event
of documents or bid talmlations being supplied late, the
payment will be made after deduction of liquidated dammge
due to FPURCHASER under the provisions of Article 27.

The amount(s) due under Article 20.5 shall de payable as
followss

20.14.1  15% upon agreement of the progresme of
training.

20.14.2 658 pro reta during treining as specified
in Annexure XVIII.

20.14.3 25% on completiom of the overseas treining
of the PURCHASER'S persomnel, in accordanoce
with Axmexure XVIII.

The advance payments due from the PURCHASER to the CONTRACIOR
pursuant to Articles 20.11.1 and 20.12.1 shall be made Yy
direct remittance by the PURCHASER to a bank designated

by the CONTRACTOR upon the satisfactory fulfillment hy

the CONTRACTOR of his obligations as stated in the pro-
visions of Article 21.1 and 21.2,

For the purpose of making the other payments, uncsr Articles
20.11 and 20,12, the PURCHASER shall establish in favour

cf the OCONTRACTOR at a specified bank in (the CONTRACTOR'S
country or as agreed otherwise) irrevocable Letters of
Credit providing for payments in acoordance with the sche-
évle laid down in Articles 20.11 and 20.12 in ocomjumction
with the certificates in acoordance with Article 20,17,

The payments under the Letters of Credit referred to in
Article 20,16 shall be made omly upon the fulfilmemt of

the following:
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For peyments uvnder Article 20.11.2 &
Certificate from the PURCHASER shall be
presented stating that the documents under
Article 4.5 above have been received.

For payments under Article 20.14.1 a
Certificate from the PURCHASER shall be
presented stating that the Oversees Train-
ing Progremme (emvisaged in Ammexure XVIII)
has been agreed.

Por payments under Article 20.14.2 Certifi-
cates from the PURGHASE.. that the percemtage

of the training progresme for which pro rata
payment is claimed has been completed.

For payments under Article 20.14.3 a Certi-
ficate from the PURCHASER that the training
progremme has been completed.

Payments under Article 20,12.2 to 20.12.9
shall be made when each of the following have
occurred, as also that specified in Article
20.13:

20.17.5.1 A Certificate from the CONTRACTOR
ocountersigned by the PURCHASER that
the relevant work has been completed
and the payment is due.

20.17.5.2 Vhen a certificate issued by the PUR-
CHASER is presented stating that the
"pensitiadble” documents due on or
before the date of payment have been
received by the PURCHASER; and

20.17.5.3 A certificate issued by the PURCHASER
is presented, stating that any ex-~
patriate persomnel due for erection/
start-up before the date of payment,
have arrived at site.
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20.17.6 Payment under Article 20.12,10 shall be made
on the issuance by the PURCHASER of a Certi-
ficate of Mechanical Completion of the Plant
in accordance with Article 18,

20.17.7 The payments under Articles 20.11.3 and 20.12.11
as reduced by such deductiors; (if any) due under
Article 27 ghall be made upon prezentation of
the Certificate of Provisioral Accepizace duly
signed by the PURCHASER.

20.17.8 The payment under Article 20.12.12 shall be
made on the presentation o the Certificate
of Final Acceptance by the PURCHASER btut subject
to any deductions due to PURCHASER for rectifi-
cation in accordance wi'h Article 30.

20.17.9 The Certificates rererr=d to in this Article
20.17 respectively shall not be unreascnably
withheld by the PURCHASER.

20.17.10 In the event of any dispute as to the e!.gibility
of paymants, the PURCHASER shall pay the uncon-
tested parl of the peyment, but without preju-
dice to his rights o recovery.

Upon the mechanical completic. ~f the Plant(s), the COR-
TRACTOR shall have the option to draw upon the Letter of
Credit opened in accordance with Article 20.16 above to

the extent that the payment is due under Article 20.11.3,
20.12.11 and 20.12.12 amounting to ( Amownt ). 1In such
an eventuality the CONTRACTOR shall provide a Dank Guarantee
in accordance with Article 21.3.

In the event that, for reasons mot a:itributable to the CON-
TRACTOR, th: Plant has not been erezied or that the Plant

has been ericted, but mot started up within the (30) months
after the final shipment f.c.b. of machinery for the Plant,
or 60 months after the Effective Date of the Contract, which-
ever is earli.r, the CONTRACTOR shall be entitled to the
payments due under Articles 20.12.10 (in like mammer as if
the Plant had been mechanically completed), 20.11.3, 20.12.11
and 20.12.12 and within sixty (60) days (but subject to the
provieions of Article 20.20)after presenting:
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20.19.1 An invoice ir triplicate signed by an Autho-
rigsed Officer of the CONTRACTOR.

20.19.2 An affidavit executed by the COMTRACTOR stating
that for reasoas not attributable to the CON-
TRACTOR the mechanical completion for the Plant
has not been accomplished, or the Piant has mot
been started up as the case may be.

20,19.3 Proof as to the issue of a Pank Guarantee in
the form specified in Annexure XXIII for the
proper amount {as specified in Article 20.20
below).

20.19.4 Proof that he has advised the PURCHASER of his
claim in accordance with Article 20.20 together
with presentation of the bank guarantee commen-
surete with the payment claired.

Should the OONTRACTOR wish to invoke his rights for payment
of the amount under Article 20.19 he shall promptly inform
the PURCHASER by telogramm and by letter, of his claim.
Should the PURCHASER dispute such claim, the CONTRACTOR
shall nevertheless be entitled to draw upon the payments
due under Article 20.19 against presemtation of the docu-
ments stated therein together with a Bank Cuarantee (for
amouni(s) equivalent to payments under the relevant Articles)
in the form given in Amnnexure XXI11. The Bank Guarantee
shall be valid for 12 months, btut if the PURCHASER or the
CONTRACTOR should refer any dispute arising therefrom to
Arbitration then, in such eventuality such Bank Guarantee
shall continue to remain valid until a period of at least

3 months after the Award of the Arbitrator.

The payments of the amounts due or ~eimbursable to the
CONTRACTOR for sevvices and/or expenses specified in
Articles 20.7 to 20,10 shall be effected as follows:

20,21.7 The PURCHASER shall establish with the specified
Bank irrevocable Letters of Credit in favour of
the CONTRACTOR for an amount to be mutually ne-
gotiated between the parties. This Letter of
Credit shall be established one month before the




20.22

20.23

-83 -

commencemrat of services by the CONTRACTOR
pursuant to Articles 20.7 to 20.9 and pro-
visions for payment shall be made in the manner
detailed hereunder.

20.21.2  Payments for daily rates and/or overtime of the
CONTRACTIOR*S expatriate persommel as proviled in
Article 20.8 and Annezure XXVII shall be effec-
ted out of the said relevant Letter of Credit
upon presentation to the PURCHASER of:

20.21.2.1 MNonthly invoice supported by time-
logs of each of the CONTRACTOR'S
expatriate persommel working in
( ocountry ) for the Plant(s), duly
countersigned by the PURCHASER'S Rep—
resentaiive at site.

20.21,2,2 The PURCHASER shall promptly sign the
time-logs after verification.

Payaents for reimbursement of expemses due to work under-
taken pursuant to the terms of Article 15 shall be effected
upon presentation of: The authoriged chiacge order together
with the PURCHASER'S certificsiion that payment under the
said change order is due, accompanied with inwvoices certi-
fied by the CONTRACTOR that the expenses specified therein
relate to such work undertaken pursuant to the terms of
Article 15.

The living allowances detailed in Amnexure XXVII, Clause 5
shall be payable in local currency directly to the CON-
TRACTOR'S expatriate persommel at Site and shall be made
bty the PURCGHASER every fortnight in advance, if and when
due,

The payment in local currency to the CONTRACIOR'S expatriate
personnel for the justifiadle exprases defined in the Cor-
tract and Annexure XXVII incurred within ( country ) shall
be made directly by the PURCHASER to the CONTRACTOR'S ex-
patriate persomnel at Site within 30 days of the claim duly
supported by the relevant receipts.
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Any and all Bank Guarantees to be provided by the OW-
TRACTOR pursuant to the Contract shall be ercashable by
the PURCHASER in (state currency). Such Guarantees

shall be valid for the period required under the Contract
and the CONTBACTOR shall take any and all actions inclu-
ding renewals at the appropriate times to keep the said
guarantees current and valid for the said periods.

Should the CONTRACTOR so desire, the Letter of Credit to
be established under Article 20.16 shall be confirmed by
the PURCHASER at the bank specified by the CONTRACTOR.
All charges in commection with such confirmation shall be
borne by the CONTRACTOR.

The OONTRACTOR hereby agrees to perform the work in well-
planncd and expeditious mamner so that the completion of
the work at various stages and that of the whole works

is achieved according to the time schedule given in Article
2 and detajled in Ammexure XV of this Conmtract. 1In the
event that the CONTRACTOR fully accomplishes the work
under Article 3 and demonstrates the Guarantees given in
Article 21 during a period of less than thirty-six (36)
months after the Effective Date of the Contract, the
CONTRACTOR shall be entitled to receive Bonus as hereunder
specified for each complete week of saved time in terms

of the completion of the works:

20.27.1 (1) % of fixed fees under Article 20,3, 20.4

20.27.2 (1) 4 of fees under Articles 15.4 and 20.8
actually paid during the duration of the
Contract.

Payments under this Article 20.27 shali (subject to
Article 4.22) be made within twelve (12) months of Pro-
visional Acceptance of the Plant provided no defects ap-
pear in the Plant and/or equipment during this period
affecting its capacity, performances and/or operatioms.
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ARTICIE 21

PERFORMANCE BOND AND BANK GUARANTEE

Upon the execution of the Contract, the CONTRACTOR shall provide

to the PURCHASER, a Performance Bond guaranteed by an approved

Bank and/or Bonding Institution in {PURCHASER's country) in the

form given in Annexure XXII for the amount of (Amount) in favour

of the PURCHASER. The Periormance Bond shall be valid for the

period required under the Contract and the CONTRACTOR shall take

any and all actions including renewals at the appropriate time to
keep the said Bond current and valid for the said period. This
performance Bond shall be released upon Final Acceptance of the Plant,

In consideration of the advance payment remitted by the PURCHASER
(as provided for herein) the CONTRACTOR shall provide an adequate
Bank Guarantee in favour of the PURCHASER in the Form provided in
Annexure XXIII, guaranteed by (Name of Bank) and confirmed in
(PURCHASER's country) to secure such advance payments, The Bank
Guarantee shall be for an amount equivalent to the sum total of
the advance payment required to be made by the PURCHASER pursuant
to Articles 20,11.1 ard 20,12,1., The advance payments due from
the PURCHASER shall be remitted directly to (Name of Bank) for
the CONTRACTOR's account. The amount of the Rank Guaraniee shall
be reduced on a progressive basis commensurate with performance

of the CONTRACTOR as measured by such payments made under Articles
20.11 and 20.12 and the Bank Guarantee shall be completely released
upon satisfactory Mechanical Completion of the Complex.

Upon Mechanical Completion of the Plant, anc provided the CONTRACTOR
elects to exercise his opticn under Article 20,18, the CONTRACTOR
shall deliver a Bank Guarantee for an amount equal to (Amount) at
least 2quivaleat to tue amount of retention monies requested to be
releasei by the PURCHASER under Article 20,18 from the (Name of Bank)
cnd con’‘vmed by a BANK in (COUNTRY OF PURCHASER) in the form

given in Annexure XXIII. This Bank Guarantee shall remain valid and
in force up to the date of the Provisional Acceptance of the Plant,
or any extension(s) thereof,




INDEMIFICATION 1

22.1 Subject only to Article 22.2 belov, the CONTRACTOR shall
indemnify and hold harmless the PURCHASER and anyone directly
or indirectly employed by it from and against all claims,
demands, losses, costs, damages, actions, suits, expenses
(including legal fees) or proceedings by vhomsoever made,
brought or prosecured iu any manner based upon, arising out
of, related to, occasioned by or attributable to the
activities of the COMTRACTOR under or in connection with this
Contract, or to an infringement or alleged infringement by
the CONTRACTOR of a patent or invention (for patents granted
up to Provisional Acceptance of the Plant) and/or to knov-how
referred o or "Confidential Information” in Articles 7.8 and
7.13 during and after Completion of the Work(s) and shall defend
all such claims (filed by whomsoever) in conmection with any
infringement or alleged infringement of such rights. The
foregoing notwithstanding, the CONTRACTOR shall continue its
performance of the work utilizing substantial non-infringing
equipment and methods (vhere possible) but may be subject to
reduction in payments as may be determined by the PURCHASER.

22.1. For the purpose of Article 22.1 above, "activities"
includes an act improperly carried out, an omission

to carry out an act and a delay in carrying out an
act.
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23.1

23.2

23,3

23.4

23.5

ARTICLE 2

PROJECT ACCOUNTING AND AUDIT

The CONTRACTOR shall keep adecuate books of accounts
and time logs in accordance with the form and prccedure
required by the PURCHASER with regard to purchases made
on behalf of the PURCHASER up to a period of two years
following the final acceptance of the plant, in
accordance with g00d accounting practice.

23.,1.,1 The PURCHASER shall at 211 time have access
to the relevant records of the CONTRACTOR in
relation to the purchases made by the
CORTRACTOR and with regard to orders placed
by the CONTRACTOR on behalf of the PURCHASER.

The CONTRACTOR shall submit to the PURCHASER bi-monthly
statements of procurement undertaken under this Contract,
along with the cumulative total to date, and the total
estimated procurement price, for each Plant and each
section thereof, Such statements shall reach the
PURCHASL ! within fifteen (15) days after the requisition
involving the nrocurement formality has been completed

in eazh c¢ase.

The CONTRACTOR shall monthly review and promptly advise
the PURCHASER of any variations which he may foresee

in the estimates made by him under Article 2,5 above,
and shall discuss the reasons for all such variations
with the PURCHASTR in ( PURCHASER's country ) rhould
the PURCHASER so desire.

The PURCHASER shall (in addition to the p.-ovisions of
Article 23.1.1) have the right to audit all time logs
of the CONTRACTOR, if any prices or part of any prices
under the provisions of Article 20 are based on time-
charges.

The CONTRACTOR and the PURCHASER (as the case may be)
shall keep accurnte records of the costs referred to
in Article 29,
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The PURCHASER or any Auditor nominated by the PURCHASER,
or its Government, shall have the right to audit all
rayments made on behalf of the PURCEASER by the CONTRACTOR
under the Contract, and to audit all or any Purchase
Orders issued in cormection with this Contract, and/or
shall receive from the CONTRACTOR any other financial

data and information in regard to the transactions between
the PURCHASER and the CONTRACTOR and with Vendors

pursuant to this Contract.




24.1 Without restricting in any manner the gensrality of any other

provision of the Contraot, and in particular any such provision

as pertaining to the liability or respomsibility of the CONTRACTOR,

it is expressly agreed that throughout the period beginning from

the date of commencement of the work or Effective Date of the

Contract, whichever is earlier, and contimuing until Final Acceptance
] of the (Work(s) (and/or for such extended periods that the PURCHASER
and CONTRACTOR may agree upon and/or required by law):

24.1.1 The CONTRACTOR and/or the PURCHASER, as the case may
be, shall take out and keep in force the Insurance
Policies enumerated in Article 24.5 for such period(s)
of time as may be necessary under the Contract.

24.1.2 The CONTRACTOR shall, at the CONTRACTOR's expense,
msintain additional insurance policies, normal t2 its
activities through its corporate coverage (in regard
to vhich the FURCHASER shall be entitled to be informed),
such policies to be of the respective natures, in the
amounts, against the risks, and for the periods required
by the Contract, or implied therein,

- e

Bach of the policies envisaged herein, is to contain such specific
tsmms and conditions, if any, as stipulated or contemplated in
these Sudbarticles 24.1,1 and 24.1.2,

24.2  Within thirty (30) days after obtaimment of each of such policies,
as contemplated by 24.1 above, the CONTRACTOR shall deposit originals
of each of such policies with tie FURCHASER provided however that
acceptance by the FURCHASER of any such original shall for no purpose
be construed as an acknowledgement by the PURCHASER that the insurence
is adequate in nature, smount and/or scope.

+ B

ez g
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24.3 The (CONTRACTOR ghall, vhenever required from time to time by
the PURCHASER, sutmit to the PURCHASER adequate proof that
the insurance(s) contemplated by 24.1 above Being his responsibility,
' as the case may be, remain in force,

24.4 Should the CONTRACTOR fail to take out and/or keep in force the
insurances contemplated by this Article within the scope of his
responsidbility, together with any other insurences to be taken out
by the CONTRACTIOR agreed biatween the PURCHASER and the CONTRACTOR,
then the PURCHASER may at the FURCHASER's option either:

(a)  take out insurance(s) considered appropriate and necessary
in the circumstances, in vhich event any premiums paid
or payable by the PURCHASER shall immediately comstitute
a debt due from the CONTRACTOR to the FURCHASER, the amount
of which debt, without restricting or superseding any
other rights or remedies of ‘the PURCHASER under this Contract
or otherwise may be retained as the PURCHASER's monies out
of any amount(s) otherwise payable by the PURCHASER to tle
CONTRACIOR;

(b)  hold the CONTRACTOR liable in the same manner and degree
as if the CONTRACTOR were the insurance underwriter of
the policies such as those contemplated by 24.1 asove,

24.5 The Insurence Policies referred to in Article 24.1 required to
be taken out by either one or the other of the parties shell be i
as follows:

24,5.1 "Construction All Risks" (C.A.R.) liability or "Erection
All Risks" (E.A.R.) policy (inclusive of third party cover)
in the name of the PURCHASER and CONTRACTOR to insure the
project under construction, including all plant, equipment
and materials incidental thereto, while at the site from
the start of work until final acceptance by the PURCHASER,
Endorsements to the policy shall include coverage for E.A.R.,
"faults in design", requiring the replacement and repair
of damaged machinery due to faults in design, faulty

worimanship and faulty material, up to the guarantee
tests, Specific insurances for Bodily Injury and Personal
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Liadility Insurence, (excluding that to third parties)
and endorsements for such items as elevator and hoist
liability, shoring, blasting, excavating may also be
included,

"Loss of Advanced Profits Insurance" (otherwise called
"Nachinery Consequential Loss((Interruption) Insursnce)"

to cever consequential loss to the PURCHASER, which may
arise following any damage to the Plant during testing and
maintenance periods providing extended coverto that already
provided by the C.A.R./®.A.R. policy.

"Machinery Breakdown Policy" to couar the breakdown of
machinery during testing, at start-up or during tria’
operation of the Plant, including boilers, pressure vessels,
turbines etc., and explosion risks incidental thereto,

"Professional Indemnity Insurance" to cover the liability
for errors and omissions, negligence, failure in performance,
mistakes in design, etc,, arising from the CONTRACTOR's work.

"Marine Insurance" or "Cargo Insurance Policies" to cover

the transit of goods ex-works from the fabricator's workshope
to the site of the Plant. (This may or may not include War
Risks insurance, as agreed by the FURCHASER and the CONTRACTOR).

Insurance Liability cover for the use of Automobdiles,
Trucks, Aircralt, Launches, Tugs, Barges, etc,

Liability insurance for payments under Workmens' Compensation
Acts, as required under applicable legislation,

To the extent not covered by the above policies and provided such
policy is available, the FURCHASFR and the CONTRACTOR shall

#* This Article uses the wording suggested by the First Working Group on
Contracts and Insurance for Fertilizer Plants convened by UNIDO at Vienna,

14-17 February 1980. See Report of the Meeting, paragraph 50, ID/WG.269/2 Rev,1
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by mutual agreement obtain a special insurence policy (vhere
the PURCHASER shall be deemed to be the beneficiary) providing
coverage for consequential loss caused by defective design,
material or workmanship (including defective construction

or erection) within the control of the CONTRACTOR or his
sub-contractors, suppliers or mamfacturers. It is expressly
agreed however that no liability shall attach to the

PURCHASER or the CONTRACTOR purely by reason of payment of the
premium for such a policy.

24.7 The CONTRACTOR shall be responsible for the taking out of
the following policies:

24.7.1 Professional Indemnity Insurance (Item 24.5.4 above).

24.7.2 Accident Insurance for CONTRACTOR's
personnel at site.

24.7.3 Insurance for CONTRACT's transport (e.g. Automobiles)
of which CONTRACTOR is the owner,

24.7.4 Any other insurance to be taken out by the CONTRACTOR
(a8 may be agreed by the PURCHASER and  the CONTRACTOR).

24.7.5 All policies taken out by the CONTRACTOR except
Professional Irdemnity Insurance shall be jointly in
the name of the CONTRACTOR and the PURCHASER; (in
particular cases e,g. when there is a Faculty Design
endorsement to 1he E,A.R. policy, insurance companies
may insist on the policy being taken out jointly in
the name of the CONTRACTOR and PURCHASER); in all
other cases, all policies shall be in the name of the
PURCHASER,

24.8 Unless otherwise specified, the other policiles referred to in
Article 24,5 above will be taken out by the PURCHASER.
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25.1

25.2

25.3

ARTICLE 2

GUARARTEE OF WORKMANSHIP AND MATERIALS

The CONTRACTOR shall be responsible for ensuring through
the Purchase Orders issued to Vendors and by inspection
that the quality of the materials and workmanship of the
Plant and Equipment for the Works and unless as otherwise
specifically provided, all plant, equipment, materials,
apparatus, articles, instruments and all other goods
required to be procured by the CONTRACTOR under this
Contract shall be nev and of the most suitable grade for
the purposes intended, to the Contract and design specifi-
cations, the standards and regulations detailed in
Annexures II, IV, XXVI and XXVII, and (vwhenever applicable)
the domestic standards and regulations of the PURCHASER's
country.

The CONTRACTOR shall underta’ -~ adequate inspection s0 as

to ensure that the quality of materials and wvorkmanship
throughout the manufacture of equipment, machinery and other
items, sub—contracted to the Vendors completely conform to
the specifications issued by the CONTRACTOR. The supplier's
certificates for the materials shall satisfy the minimum
regulations (rhysical and chemical) specified by the
CONTRACTOR, and random testing of materials shall have been
done by Vendor or his agents (approved by the CONTRACTOR)
under the supervision of, and to the satisfaction of, the
CONTRACTOR.

The CONTRACTOR or his representatives shall at all times have
the right to inspect and spot check all work being undertaken
at site and to arrange for any testing of samples to ensure
their suitability with design requirements.










=
ERE

Im25

|||||_1§_o R

.| |I|||
-
122 Tlie e

MICROCOEY RESOEDHION TE 0 HAk]




25.4

25-5

-94 -

The standards and codes to be used for the Plant(s) are
given in Annexare II. The CONTRACTOR shall utilize these
standards (or where applicable mandatory national

standards) and/or superior standards if kmown to CONTRACTOR
(as required by the provisions of Article k.7) for the
design and procurement of all plant and equipment. Wherever
standards or codes are not explicitly stated in the Contract,
internationally recognized standards or codes or those which
bave been previously used by the CONTRACTOR in a working
Ammonia/Urea Plant may be used, subject to the PURCHASER
being given prior notice.

In the case of a dispute arising ua any matter concerning
the acceptability or qualitative level of standards or
Code(s) the onus shall be on the CONTRACTOR to prove to the
PURCHASER the superiority or better competence of those
standard(s) or code(s) recommended (or adopted) by the
CONTRACTOR pursuant to this Contract.




ARTICLE 26

GUARANTEES AND PERPORNANCE
CUARANTER TESTS

26.1 This Article covers the Performance Ouaramtees of ths Plant,
snd the obligations of the parties commected therewith.

26.2 The. Plants shall ce capable of meeting the requirememt of
norsal operatiom, capacity, quality of products amd
consumption of raw materials and utilities, all of which are
hereby guaranteed by the CONTRACTOR, and which shall be
proven and demomstrated by test runs as laid dom in this
Article provided thet the equipment has beem purchased in
accorance with the CONTRACTOR's Pecommendatioms, the Plaat(s)
have been erected and operated im accordamce with the
CONTRACTOR's swpervision, techmical directioms aad imnstructioms,
aod that such test runs are cmducted in accordamce with the
conditions set forth herein. The PURCHASER shall camply with
the provisions of Articles 5.17 and 5.18. Por the purposes
of the Cuarantee Tests, the ures storage and bagging shall be
sxcluded from the definitiom of the Plant.

26.2.1 The prodwction capacity of ammonia and urea from the
Plants shall be (1000) toms per day asmomia amd (1725)
tons per day urea.

26.2,2 The quality of the ssmonia from the Ammonia Plant, and
of ths urea from the Urea Plant shall de in accordamoe
with Anmexure XVI.

26.2.3 The quality amd (iantity of oarbom dioxide shall be
adequate and suitable for the guaranteed ocapacity of
the Urea Plant and quality of urea prodwect.

26.2.4 The Plants shall be capable of sustained, steady and
contimuous operatiom.

26.2.5 The Utilities and Off-sites shall be adequate for the
sustained and comtinuous operation of the Plaat.
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26.4

26.2.6

26.2.7
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The consumption of utilities and rew materials in each
of the Anmonis and Urea Plants shall be in accordance
with guarantees given below.

The effluents from the Plant skall be in accordance
with Annexure XVII.

Por the purposes of this Article 26, the guarantees outlined in
Article 26.2 shall be divided into Absolute Cuarantees and
Penaltiable Guarantees as follows:

2603.1

26.3.2

26.3.3

Absolute Cuarantees shall be deemed to cover:
26.3.1.1 The capacity of the Ammonia Plant.
26.3.1.2 The capacity of the Urea Plant.
26.3.1.2 The quality of ammonia and urea.
26.3.1.4 The guality of effluents and emissioms.

26.3.1.5 The adequacy of the Utilitiee and Off-sites
and sufficiency of carbom dioxide to meet
the capacity of the Ammonia and Urea Plants
vwhen operating together.

The Penaltiable Cuarantees shall be deemed to be in
respect of the conswmption of raw materials and
utilities for each of the Ammonia and Urea Plants.

The sustained steady operation of the Plaant shall be
demonstrated over a comtimuous period of, at least
thirty (30) days as given in the test procedure below.
Fotwithstanding the completion of such tests, the
CONTRACTOR warrants that the Plant(s) shall have been
designed and procured for steady continuous operation
at a stream factor of 330 days per year.

Absolute Cuarantees shall be defined as those Ouarantees which
sust be met to satisfy the criteria expressed more particularly
in this Article and all of the comtrectusl requirements.
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"Penaltiatle Cuarentees” shall be defined as those Cuaraniess
which if not met may be compounded by the payment of Liquidated
Panages as specified in Article 27, provided, however, that if
the consumption of raw materials sxceeds (3%) or that the
overall guarenteed contumption cost (ses Article 27.2.4) exceeds
(5€), then the PURCHASER ghall have the ®ight to request the
COFTRACTR to modify the Plant in accordence with Article 29
and to demonstrate by such additional guarentee tests, that

the consamption of reaw maierials and utilities are within the
above limits.

Abgolute Cuarsntess for individual Flants shall be as given
hereunder.

26.6.1 Ammonia Plant

26.6.1.1 The Absolute Guarantees for the output of
the Ammonia Flart shall be (1000) metric
tons per stream day of specification grade
ammcnia (corrected for strength) representing
100% capacity of the Ammonia Plant, which
shall produce (10,000) metric tons of
specification grede aamonia in ten (10)
consecutive days. (In the event that the
provisions of irticle 26.6.3 are invoked
by the CONTRACTOR and satisfied accordingly,
then the Absolute Guarantees shall be 955
of these figures as provided).

26.6.1.2 The quality of the ammonia shall be as per
Amnexure XVI, as analyrzed in accordance with
international methods contained therein.

26.6.1.3 The quality and qusntity of carbom dioxide
is adequate and suitable for the guarenteed
capacity of the Urea Plant and for manmufacture
of the desired quality of urca product.
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26.6.2

26.6.3

26.6.4

U=ea Plaut

26.6.2.1 The Absolute Cuarentees for the output of
the Urea Plant shall be (1725) metric tons
per stream day of specification grade urea
(corrected for strength) representing 100%
capacity of the Urea Plant, which shall
produce (17,250) metric tons of specification
grade urea in ten (10) consecutive days.
(In the event that the provisioms of Article
26.6.3 are invoked by the CONTRACTOR and
satisfied accordingly, then the Absolute
Gusrentees shall be 95§ of these figures
as provided).

26.6.2.2 The quality of the wrea shall comform to the
speci fications in Annexure XVI.

Notwi{hstanding the provisioms of Articles 26.6.1.1
and 26.6.2.1 above, the Absolate Guarentees for the
Ammonia and Urea Plants shall be desmed to have been
met if such Plant(s) produce 95% of the capacity of
ammonia and urea respectively, and provided the
CONTRACTOR agrees to pay the Liquidated Damages stated
in Article 27.1.3. The Absolute Guarantees shall omnly
be deemed to have been met if the CONTRACTOR has paid
such Liquidated Damages due under Article 27 and as
elsevhere provided in this Comtract.

The provisions of Article 29.1 chall apply mutatis
mtandis in lieu of the payment of Liquidated Damages
under Article 26.6.3, and the CONTRACTOR shall modify
the Plant sccordingly.

Penaltiable Guarantees for individual Plants shall de as
expressed below:

26070 1

Ammonia Plant

26.7.1.1 The Penaltiable Guaranties for the Ammonia
Flant sbsll be as given delow:




(a) Consemptions

- Natural Gas (1)" Nillions of Keal
- HP Steam Metric tons
- Electric Power (2)" Kwh
b - Cooling Water (32°C) i~
- Boiler Fegd Watar (110°)
120 Xg/om Netric tons
(b) Output
- HP Steam Netric toms
- LP Stean Netric tons
- Purge Gas Nillivns of Kcal
- Boiler Feeding Water
Prebeating Nillions of Kcal
i - Condensates Netric tons

{

@ 26.7.2 Urea Plant

' 26.7.2.1 The Penaltiable Ouarantees for the Urea Plant
shall be as given below:

Umits per metric

Units ton of urea
(a) Conswmptions

- Ammonia (as 100%) Netric tons
; - HP Stean Netric toms
| - Electric Power (2)" Kwh
) - Cooling Water (32%) =
! (b) Productioms
J
' ~ LP Steam Netric tons

- Condensato Netric tons

s (1) - Natural ges consumptions refer to the consumption for process
and fuel to primary reformer omly.

(2) - Electric power consumptions refer to process consumptions only,

excluded being the Plant(s) lighting, instrumentatiom, air
conditioning ete.
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26.8 Performance Cuarentes Test Procedures
26.8.1 Ammonia Plant

Performance Cuarantees of the Asmonia Plant shall be
proven by means of the following Perforsance Grarantes
Tests:

26.8.1.1 A (»inimum twenty (20) day) sustained
continuous test under normal operating
conditions in order to demomstrate the
capability for continuous steady operation
and capacity at an average of 90% of
capacity of the Ammomia Plant, together
with the capability to produce specification
grade ammonia and carbon dioxide, to be
followed immediately by

26.8.1.2 A tem (10) day uninterrupted continuous test
under normal operating conditiomns, in which,
the operation of the Ammonia Plant at 100%
capacity, and the consumption of rew materials and
utilities, will be .emonstrated, while producing
specification grade ammonia. The tests for
capacity and quality siall be applicable for
all ten (10) days of the test. 100% capscity
of the Ammonia Plant shall be (10,000) metric
tons of 99.84 Product, and shall be corrected
for any increase in strength. PFor consumption
of the raw materials and utilities the test
period will be seven (7) days.

26.8.2 Ures Plent

Performsuce Gaarantees on the Urea Plant shall be proven
by means of the following Performance Guarantee Tests:




)
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26.8.4

26.8.2.1

26.8.2.2
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A (minimum twenty (20) day) sustained
continuous test under normal operating
conditions in order to demonstrate the
capability for continuous steady operation
and capacity at an average rate of 90% of
the Urea Plant together with the capability
to produce urea of specification grade, to
be followed immediately hy

A ten (10) day uninterrupted continucus test
under norszl operating conditions in which
the operation of the Urea Plant at 100%
capacity, and the consumption of raw materials
and utilities will be demonstrated while
producing specification grade urea. The
tests for capacity and quality shall be
applicable for all ten (10) days, and the
test for consumptioa shall be for seven (7)
days within the ten (10) day test period.
100% capacity of Urea Plant shall be (17,250"
metric tons of 46.3% N. Product, and shall
be corrected for any increase in strength.

The ten (10) day Guarantee Test(s) of the Plant(s) shall
run immediately after the successful completion of the
relevant twenty (20) days test(s).

Within the ten (10) days period specified above under
Article 26.8.1.2 and 26.8.2.2 (unless as otherwise
agreed) the Ammonia and Urea Plarts will be run at
capacity for (three (3)) days to demonstrate that all
services are adequate for the operation of the Ammonia
and Urea Plants, and utilities together.
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The procedures to be followed for the exscutiom of the Cuarantse
Tests stated in this Article saall be agreed upon between the
psrties tbree (3) momths before the commencement of the above
tests.V Instrument tolerances shall be those warrented by the
VYendors of the said instruments. The PURCHASER shall have the
right to specify instruments witk low mazsin ~f tolerance of
measurement of the Plant cajacity and consumptions.

The Performsnce Cuarantes Testz of the Plants shall be run
under the supervision cf the CONTRACIOR's persomnel but ail
meagurements shall be taken jointly by the PURCHASER and the
CONTRACTOR and in the svent of a dispute relating to the
Tests, the provisions of Article 45 shall apply.

26.10.1 The first twenty (20) day test of Ammonia and/or Urea
Plant shall commence within (ninety (90)) days from
the Start-up of the Plant(s) provided that the
PURCHASER fulfills his obligations under Article 5.17.
Subject to the provisioms of Article 26.10.2 this
(ninety (90)) day period shall be extended if the
Plant(s) are unabls tc operste normally due to no fault
of the CONTRACTOR, and in the event of failure of
this Test the CONTRACTOZ »iall be permitted not more
than two other tests to be run within the twelve (12)
mnonths after start-up, extended by any period that the
tests carmot be run for reasons beyond the control of

the OWTRACTOR, or for replacement of equipment in accor-
dance with Article 29.1.1.
26.10.2 1f, for reasons ascribable to mistake(s) and/or error(s)

in processing and/or detailed engineering or other
services provided or performed by the CONTRACTOR and/or
mistake(s) and/or error(s) in the CONTRACTOR's
specifications and instsuotions the CONTRACTOR is not
able to perform the test(s) within twelve (12) mouths,
then the provisions of Article 24 shall apply

sccordingly.

_1/ The procedures for such tesis may be agreed between the parties
prior to the Effective Date of Contract if nececsmyy.




26.11

26. 12

26.13

- 103 -

26.10.3 The CONTRACTOR shall have the right to have the Plant(s)
operated in accordance with its requirements during the
period permitted for the CONTRACTOR to perform the
test(s), and the PURCHASER's persomnel shall work under
the technical instructions of the CONTRACTOE. The
PURCHASER shall have the right to operate the Plant(s)
as and when such operations do not interfere with the
CONTRACTOR's work.

In the event of the CONTRACTOR not completing his Performance
Tents of the Plant(s) for reasons attritutable to the CONTRACTOR
within six () months after Start-up of the Plant(s), the
PURCHASER shall have the right to stop all local payments to
expatriate persomnel, and, whenever requii-ed by the PURCHASER
the CONTRACTOR shall extend the validity of the relevant Bank
Cuarantea, provided that thes period during which the Plant(s)
cannot be operated normally by the CONTRACTOR (for reasons not
attributable to the CONTRACTOR) o= the period spsnt in the
replaceaent of any equipment (if any repiacement is required
under the Coniract) shall not be counted in computing the said
six (6) month period.

If the ten (10) days capacity Performance Test(s) is interrupted
due to reasons for which the CONTRACTOR is not responsible, the
Plant(s) shall be started agein as soon as possible and when the
Plant(s) have reached normal operating conditions, the Test(s)
shall continue immediately thereafter. The duration of the
Test(s) shall be extended by the duration of such interruptions
and the Test(s) shall then be deemed to have been performed
continuousiy, provided however, that, the Plant has already in
fact been operated for a minimum of a five (5) day period
continuously without interruption.

After completion of any Performance Test (which the CONTRACTOR
believes to be a successful test) the CONTRACTOR shall prepare
a Performance Test Report which should be signed by the
CONTRACTOR and submitted to the PURCHASER 2o approvel.
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If the said Beport is satisfactory, the PURCHASER
shall issue within ien (10) days from receipt of
the CONTRACTOR's Report an Acceptance Certificate
or shall inform the CORTRACTOR's Site represzentative

within the same period the reasons for non-acceptance.

In the event of the PURCHASER failing to issue the
Acceptance Certificate or to inform the CONTRACTOR

as provided in Article 26.13.1, the Acceptance of

the Plant for which the Performance Test was conducted
shall be deemed to have taken place on the date the

test was successfully completedi.

In the event of guavantecs not being fuifilled due to no fault
of the CONTRACTOR.

26.14.1

26.14.2

All obligations of the CONTRACTOR with respect to
guarantees mentioned in this Contract shall be deemed
to have been fulfilled and the Plants accepted, if,

for reasons clearly not attributable to the CONTRACTOK
the first Cuarantee Test cannot be carried out within
(thirty (30)) months from tie last shipment of machinery,
or within (sixty (60)) months from the Effective Date
of the Contract whichever comes earlier. In such event
the Bank Guara:cee shall expire automatically and the
payment of the final instalment of the monies due, if
any, shall be made tc the CONTRACTOR as provided in
Article 20.

If for no fanlt of the PURCHASER, the Cuarantee Testis
could not e made within the period stipulated in
Article 26.14.1 above, the CONTRACTOR shail on the
request of the PURCHASER send persomnel to Site to
Start-up the Plant and to undertake Tests on the Plant.
The PURCHASER shall pay additional fees and travel
expenses on terms to be agreed between PURCHASER and
CONTRACTOR.
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The Acceptance of the Plants under Articles 26.13 and 26.14
and the isrue of Certificates thereof shall be considered
to be provisional, until issue of the Final Acceptance
Certificate. The issue of these Provisional Acceptance
Certificates shall, however entitle the CONTRACTOR to
Teceive payments due on completion of Guarantees and
Accentance of the Plant, as provided in Article 20.




B B ——— e

27.1

27.2

- 106 -

ARTICLE 27

LIQUIDATED DANAGES

The CONTRACTOR shall be liable to the payment of Liquidated
Damages for default of the several respansibilities under
provisions of Articles 10 and 19, and as detailed elsewhere
in the Contract, as follows:

27.1.1 Except where any delay is caused by any act or
omission on the part of the PURCHASER for the
del.y in the delivery of the techmical documents
stipulated in Annexure XV the agreed Penalties
shall oe as follows:

Por each week in delay in the submission of a
requireid document an amount -of ( amount ) subject
to an overall maximum liability of ( amount )
under this Article.

27.1.2 For delay in the submission of bid tabulation as
per Article 10 .3 agreed Liquidated Damages shall
be ( amount ) per week of delay in the sutmission
of the required documents to a maximum of ( amount )
under this Article.

27.1.3 Por non-fulfillment of Absolute Guarantees at 100%
rapacity but subject to fulfillment of Absolute
Cuarantees at 95% o capacity, a penalty of 1%
of the total project cost (_give amount ) as stated
in Article 2.5 for each 14 of lower production than
cf the 100% capacity of urea.

In the event that the Absolute Guarantees have been successfully
demonstrated and proved but the Penaltiable Guarantees are not
met, the CONTRACTOR shall have the option of either executing
modifications, additions and changes to the Plant(s), in which
case the provisions of Articles 27.2.5 and 29 shall apply, or

to pay by way of agreed Liquidated Damages, in consideration
of any and all claims in connection with the non-fulfillment

of the guaranteed consumption cost, (but subject to the
srovisions of Article 26.5), the following:
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For the Ammonia Plant: for each full 0.5% (zero
point five percent) exceeding the daily guaranteed
cost of manufacture as given in Article 27.2.4
below an amount of up to a maximum
of .

For the Urea Plant: for each full 0.5% (gero point
five percent) exceeding the daily guaranteed cost
of manufacture as given ir Article 27.2.4 below an
amount of up to a maximum of .

By virtue of ths above payments being made the
obligations of the CONTRACTOR in connection with

the performance of such guarantees shall be
considered as fulfilled and the Plant(s) as accepted,
subject however to the provisions of Article 26.5.

The daily guaranteed cost of man “acture shall be
computed by calculating the guaranteed daily cost

of inputs of raw materials and utilities minus the
guarantesd ocutput of utilities, according to the
costs given below for each item, and multiplying

by the guaranteed daily capacity of each Plant, to
obtain the daily guaranteed net cost of raw materials
and utilities.

Natural Gas ( Vvalue ) per milliom Kcal.
HP Steam ( Value ) per tam

XP Steaa ( value ) per ton

LP Steam ( value ) per tmm

Cooling Water ( Value ) per »

Boiler Peed Water ( Value ) per .

Purge Cas of Ammonia Plant ( Value ) per million Kcal.
Condensate ( Value ) per ton

Ammonia ( Value ) per metric ton
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27.2.5 The duration of the CONTRACTOR's option to execute
the modifications, additions and/or changes referred
to in Article 27.2 and to carry ort new guarantee
tests shall be limited to twelve (12) months from
the date cf Start-up of the Plani{s), extended by
such time for repair and/or replacement of equipment
as provided in Article 29.1.1.

Should the CONTRACTOR be unable or unwilling to fulfill the
Absolute Guarantees within the twelve (12) months after
Start-up, extended by such time for repair and/or replaceme: t
ef equipment as provided in Article 29.1.1 then, subject to
Article 29.1, the PURCHASER shall have the right to recover
the full costs necessary to correct the Plant and to engage
such parties as the PUR/IASER may deem fit in his sole
discretion to ensure that the Absolute Guarantees are met.
In the event of disagreement the amount of such costs shall
be asgesged by an international competent authority mutually
acceptable to the CONTRACTOR and the PURCHASER, op failing
agreement, as appointed by Arbitration. The assessment made
shall be final and binding upon tha CONTRACTOR and PURCHASER.

If the CONTRACTOR should fail to discharge fully his
Contrectual obligetions within the limits of time guaranteed
in the Contract and within the authorized extension(s) of
time (gornmod by Article 29) he shall in addition to the
Liquidated Damages stated to be payable (if any) be liable
for fundamental breach of Contract.

The PURCHASER without prejudica to any other method of
recovery may deduct the amount of such Liquidated Damage
psyments from any payments due or which may become due to
the CONTRACTOR. The payment of or deduction of such
Liquidated Demages shall not relieve the CONTRACTOR from
his total obligations to complete the Work(s) or from any
other of his obligations and liabilities under the Contract.
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28,1

28,2

28-3

The CONTRACTOR shall assume responsibility for the quality
duration and effect of the warranties and guarantiees provided
for those portions of the equipment and/or machinery and/or
spare pa-ts and/or other items being supplied by the CONTRACTOR,
if any.

In inviting bids for the equipment, machinery and materials

the CONTRACTOR shall ensure that adequate warranties for
mechanical soundness and guarantees for performance ave given
to the PURCHASER by the successful vendor. The PURCHAS®ER
acknowledges that the equipment purchased from the Vendors is
not warranted by the CONTRACTOR. However, the CONTRACTOR shall
assist the PURCHASER in obtaining and enforcing warranties and
guarantees to ensure satisfactory performance of the equipment
and/or machinery supplied by Vendors, if when (a) issuing the
Purchase Order(s), (b) during inspection of the equipment,

(¢) on completion and during test rumning in Vendor's shops (if
any), (d) at the time of taking delivery of the equipment, or
machinery and (e) operating the Plant:

any deficiency, inadequacy, or defects are noticed within the

period of warranty.

The mechanical guarantees and warranties from Yendors shall be
valid for a minimum period of twelve (12) months after start-up

of the Plant or for a period of not less than thirty (30) months

from the date of shipment, whichever is earlier, While undertaking

the obligations for the preparation, issuance and administration
of the Purchase Orders, the CONTRACTOR shall use its best

endeavours to ensure that the shipment(s) of equipment are properly

phased (and not undertaken sooner than necessary) to make certain
that the guarantees especially attaching to prircipal equipmen.
do not expire before the forty-eigth (48th) months from the

Effective Date. The CONTRACTOR shall be required to assist the
PURCHASER in all the dealings with the Vendors in accordance with
the terms of this Contract.




If eny of the Vendors' supplies are found defective, ihe
CON"RACTUR shall assist the PURCHASER in requiring the Vendors

to promptly undertake the necessary corrective measures and,

if required, to ersure that the Vendors substitute or replace

the defective equipment, machinery, spare parts or materials within
the shortest possible time.
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ARTICLE 42

RECTIFICATION OF DEFECTS AND MODIFICATIONS TO THE UORKS

29.1 In the event that due to mistakes, negligence or errors
in the processes and/or in the detailed engineering
performed by the CONTRACTOR and/or in the CONTRACTOR's
procurement, or specifications, instructions and in-
spections, or for whatever reason falling within the
CONTRACTOR's obligations, the CONTRACTOR is unable to
demonstrate the Absolute Guarantees pursuant to Article
14. 25, 26 and this Article, the CONTRACTOR shall
proceed to effect the rectifications, modifications,
additions and/or changes which in the CONTRACTOR's
professional judgment are necessary to eliminate the
defects and/or faults and thereby to achieve the
specified guarantees. The CONTRACTOR shall provide
free of charge to the PURCHASER ali the engineering,
drawings, procurement inspection and other services
as well as supervision services commected with ths
above work. In the event that the PURCHASER performs
any and all of {he rectifications and other work
referred to above (in accordance with the CONTRACTOR's
advice and as agreed within a specified period of time),
the CONTRACTOR shall reimburse to the PURCHASER such
costs as are incurred by the PURCHASER. In addition,
the CONTRACTOR shall pay for the cost of squipment
deliverud to site and all other associated costs,
should a substitution, replacement or addition of
equipment be necessary, or shall reimburse such costs
to the PURCHASER if such payments have been made by
the PURCHASER.

29.1.1 The CONTRACTOR shall be allowed to conduct up
to two (2) additional Ouarantee Tests as
required within a period of twelve (12) months

from the date of startup; if the necessity
for the modifications, additions and changes
H should have arisen, the period during which
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the Plant(s) cannot be operated normally by
the CONTRACTOR or the period spent in excess
of ten (10) months in the replacement of
equipsent (if any such replacement is re-
quired under the Contraci' shall not be
counted in computing the said twelve (12)
months period.

Where in pursuance of this Article, any defective equipment
is removed and replaced with new equipment, then the
CNTRACTUR shall ensure directly or thruugh Vendors as

the case may be, that the defects liability period shall
hegin to run anew in relation to such replaced equip-
ment and it shall be subject to the same criteria for
take-ovar test(s) (as was the removed equipment), or,

where no such test wonld have been required to have

been carried out, on the date when the replaced equip-

ment is actually first put into satisfactory use.

If the CONTRACTOR shall neglect or refuse to take the
necessary measures to ensure tle elimination of the
defects and/or faults within a reasonable time, then

the PURCHASER may take such remedial steps to carry out
the engineering, procurement, inspection and supervision
of erection of new equipment or undertake repair and/br
replacement of used equipment to rectify the defects and
correct all associated problems, and the cost of such
remedial steps taken by the PURCHASER shall be to the
CORTRACTOR's account, and/br may be recovered in any
manner at the discretion of the PURCHASER.

In the event that the CONTRACTOR does not comply with
Article 30.1 or the PURCHASER d$a® not agree to further
extend any periods requested by the CONTRACTOR for such
modifications, additions, and/or changes, the PURCHASER
shall have the right to terminate the Contract snd

shall have the right to have recourse to all legal and
equitable remedies, including the option to proceed

to Arbitration »nd/or for the assessment of compensatory
payments to the PURCHASER in consideration of the cir-
cumstances. The liability of the CONTRACTOR to meet

the Absolute Cuarantees shall remain notwithstanding and
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29.8
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shall not he qualified, limited or restricted by any
other provisions of the Contract, excluding consequential
loss liability. The PURCHASER and the CONTRACTOR agree
that, if meeessary, in the event of arbitration, the
Arbitrator(s) shall have access to the Plants, notwith-
staading anything contaianed in Article 7 in order to
asgsess damages for the CONTRACTOR's failrre to meet his
guarantee obligations.

The CONTRACTOR or the PURCHASER, as the case may be,
shall in every case keep such contemporary and accurate
records of the costs of making good any defect(s) in
pursuance of this Contract and as may be reasanably re-
quired and, each party shall be entitled to receive copies

of relevant documents.

Should the CORTRACTOR discover any discrepancy or mistake
in his process, engineering, instructions, specifications,
inspections or procurement, or errors or omissions as the
case may be which require rectification{s) to be under-
taken to correct the defects pursuant to Article 29, the
CONTRACTOR and the PURCHASER shall meet and agree to such
extension in time to be allowed the CONTRACTOR for the
rectification of defects and corrective engineering. The
extension in time thus allowed to the CONTRACTOR shall in
no way absolve him of the liabilities for the period of delay
and for the application of Article 27 and this Article, as

the case may be, except as provided otherwise in this Contract.

The CORTRACTOR's obligation to rectify defects and to take
corrective steps shall continueunabated even if the period

or extension granted by 25.6 is exhausted, and the COFTRACTOR
shall continue his endeavours at his own cost to rectify the
defects and take corrective measures provided the PURCHASER
agrees to allow such further extension(s) in time (in writing),
as requested by the CORTRACTOR. The obligation of the
CONTRACTOR herein shall not and until the Absolute Guarantees

of the Plants are successfully demonstrated.

The CONTRACTOR's obligations to execute the rectifications
pursuant to 29.6 shall be limited to twelve (12) months from
the date of start-up of the Plant(s), however the period
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during whith the Plant(s) cannot be operated normally
due to ~ny default on the part of the PURCHASEL or the
period in excess of ten (10) months spent in the
replacement of equipment (if any such replacement is
recuired from Vendors) shall not be counted in

computing the said twelve (12 months) period.

If any defect is found during inspection (before
despatch) of equipment, machinery or materials of

Vendor, or during erection or pre-commissioning tests

at the site of the Plant, the CONTRACTOR shall immediately
advise the PURCHASER 28 to what action should be taken to
have the Vendors replace defective equipment, defective
parts, or inadecuate material in the shortest possible
time. The CONTRACTOR shall assist the PURCHASER in
facilitating ary action which may be necessary in such
circumstances. If any defect is found in the Vendor's
equipment, machinery, spare parts or materials within

the period when the guarantee is valid, the CONTRACTOR
shall assist the PURCHASER in immediately undertaking
the necessary measures to have the Vendor(s) replace the
defective equipment, material, machinery or spare parts
within the shortest possible time, including the air
freighting of the equipment or parts etc. at Vendor's

cost.

The provisions of Articles 28 and 30 shall app.y mutatis
mutandis as regards the liabilities and obligations of
the parties herein, in the circumstances envisaged in
Articles 29.7 and 29.9.

The CONTRACTOR shall aseume complete responsibility for

any failure of the equipment, materials or poor workmanship
dwe to improper: engineering, bdasic design, procurement
specifications, or iaproper inspection; and the CONTRACTOR
shall be liable to take the necessary corrective measures
under this Article 29 and shall be subject to the liabilities
of Articles 27 and 30.




30.1

30.2

30.3

30.4

30.5

LIABILITIES, SET-OFF AND WAIVER

The CONTRACTOR shall be subject to liabilities and
damages for default of his contractual responsibilities,
and shall be duty-bound to fulfill all the ob'igations
as expressed more particularly in each of the Articles
of the Contract.

The CONTRACTOR shall be liable for the satisfactory
fulfillment of the guarantee requirements, and
performance guarantee. tests; for adequacy and sufficiency
of inspections, and, shall be responsible for neceasary
modifications and rectifications to the Plant(s), and/or
sections thereof, pursuant to Article 29 and shall be
accountable for the completion of the work-scope and
ohjects of the Contract as expressly specified.

The CONTRACTOR shall not be liable for any payment in
cage any property or equipment of ithe PURCHASER shall

be damaged or lost during tramnsportation, erectionm,
startup and during guarantee tests except where such loss
or damage has occurreddue to the negligence, errors,
oaissions or instructions attributable to the CONTRACTCR.

The CORTRACTOR shall reimburse the PURCHASER as to those
amounts received by the CONTRACTOR under any insurance
policies held by the CONTRACTOR pursuant to Article 24
as well as through those others required to be held or
which should have been specifically taken out in any
event for the purposes of thia Contract.

The total liability of the CONTRACTOR under the Contract
shall not exceed __ %4 of the total Project Cost, or,

(state amount) whichever is the greater, with the exception
of the CONTRACTOR's unlimited 1iability for rectification
or modifications for the fulfillment of Absolute Guarantees,
as well as the reimbursement to the PURCHASER of any
amount(s) received by the CONTRACTOR under any Insurance
Policies held by the CONTRACTOR as well as through those

others specifically taken out for the purposes of this
Contract.
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The CONTRACTOR shall not be liatle under the Contract
for loss of anticipated profits or for any consequential
loss or damage arising from any cause, except to the
extent of repaying to the PURCHASER any amount
receivable under Article 24 and/or pursuant to other
insurance policies held by the CONTRACTOR solely

in connection with the types of losses referred to in
this Article 30.6.

Without restricting any liability or obligation of
the CONTRACTOR and/or right in the PURCHASER imposed,
conferred or contemplated by any of the other Articies
of this Contract, it is expressly agreed that, if the
CONTRACTOR has failed within a reasonable time after
being required by the PURCHASER to undertake any
rectification or modification for which the CONTRACTBR
is liable wder this Contract, the PURCHASER may cause
the rectification or modification to be made good as
he deems fit. and the COWPRACTOR akall thereupon be
liable to the PURCHASER for such cosis, expenses and
charges thereof and shall on demand compensate the
PURCHASER for such losses and damages sustained.

No bond, undertaking or payment given, supplied or
offered by the CORTRACTOR to the PURCHASER (whether
required by the terms of this Contract or by any

other agresment between the parties hereto) shall in
any way or to any degree affect, alter or limit the
liability of the CONTRACTOR under this Contract and the
acceptance by the PURCHASER of any such bond, under-
taking or payment shall neither be interpreted or
construed as effecting or implying any waiver by

the PURCHASER of any PURCHASER-rights or remedies nor
as the acceptance of coverage or protection in lieu of
any PURCHASER-"ights or remedies under this Contract.

Pight of Set-Off
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In the event that the PURCHASER considers that
it posesses a claim against the CONTRACTOR under,
arising out of, or in any way comnected with,
this Contract, the PURCHASER may at any time
(whether before or after the completion of the
work under this Contract and whether such
completion is effected by the CONTRACTOR, the
PURCHASER or another person) calculate the
amount of the damage or loss upon which such
vlaim is based and (withou restricting any
right of set-off or counter-claim given or
implied by law) may set-oft against any amount
then or to be subsequently payable to the
CORTRACTOR under this Contract, any sum deemed
by the PURCHASER to be payable to the PURCHASER
by the CONTRACTOR pursuant to any such above-
mentioned claim, and, without restricting the
generality of the foregoing, the PURCHASER may
deduct from any sum otherwise then or to be
subsequently payable or repayable to the
CONTRACTOR under an;” provision of this Contract
(including inter alia Articles 11, 12, 28, 29
and 10) =ny sum sc deemed payable or retainable
to or by the PURCHASER by virtue of any other
provisions of this Contract or by virtue of the
right of set-off or counterclaim, whether as
conferred by this Article or otherwise. Should
the PURCHASER exercise any such right of set-off
as envisaged herein, the PURCHASER shall
specifically notify the CONTRACTOR in writing
that the said right is being exercised IT BEING
EXPRESSLY AGREFD that no letter or other
comminication by the PURCHASER shall constitute
such notification to the CONTRACTOR unless the
said letter or other communication so stipulates.,
At any time up to sixty (60) days after the
receipt of the notification contemplated above
the CONTRACTOR may institute proceedings in a
Court of competent jurisdiction to establish

that the damage or loss as calculated by the
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PURCHASER did not in whole or in part
constitute a valid legal claim against

the CONTRACTOR but after the expi=y of the

gaid sixty (60) days the CONTRACTOR shall

be deemed to have acknowledged the validity,
both as rerards quantum and otherwise, of the
aforesaid claim of the PURCHASER exceed the
amount or value of the set-off nothing herein
shall be construed as a bar to the right of
the PURCHASER to adopt any other legal measures
available against the COFTRACTOR for the amount

of such excess.

Notwithitanding anything contained elsewhere
in this Contract no waiver or estoppel (if
any) arising against a right or remedy of

the PUNCHASER, on any occasion shall be deemed
operative against such right or remedy if the
relevant factual circumstances contime in
existence beyond the date upon which such
waiver or estcppel first arose or if these
occur, sabsequent to the said date, factual
circumstances (whether or not similar to those
first mentioned above) upon or against which
the PURCHASER right or remedy would normally
be invocable.
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ARTICLE 31

TAXES AND LEVIES

Except as otherwise specified in this Contract, each
and every price cited in or contemplated by this
Contract, as described in Article 20 above,

includes and covers all patent royalties, and all
taxes, rates, chirges and assessments of any kind
whatsoever (whether Pederal, State or Municipal, and
vhether or not in the nature of excise taxes/duties,
customs tariffs, sales taxes, land taxes, license

fee or otherwise) outside the PURCHASER's country
pertinent to the equipment and material and CONTRACTOR's
services provided with respect to the Works pursuant
to this Contract, and/or to the performance of the
work, and all other costs and charges whatsoever
relevant to such equipment, material, services and/or
to such performance of the work by the CONTRACTOR,

Subject to national laws in the PURCHASER's country,
the amounts to be paid to the CONTRACTOR under the
Contract shall be net and free of any Income Taxes
or other taxes, duties, or imposts or levies in

( _PURCEASER's country ).
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ARTICLE 32

SUSPENSION Ol' WORK

The PURCHASER may, when in the PURCHASER's opinion it is
deemed necessary, require the CONTRACTOR to suspend
execution of the work or part of the work, either for a
specified or unspecified period by communicating notice
to that effect to the CONTRACTOR. If the period is un-
specified, the PURCHASER shall specify the period of
suspension within fourty-five (45) days thereafter.

The CONTRACTOR, upon receiving notice of the PURCHASER's
requirement pursuant to Article 32.1 above, shall suspend
all operations except those which, in the PURCHASER's and
CONTRACTOR's cpinion, are necessary for the care or

preservation of the Works.

During the period of suspension, the CONTRACTOR shall
not remove from the Site any materizl, any part of tne
Works, or any Plant withcut the consent of the PURCHASER.

If the period of suspension is ninety (90) days or less,
the CORTRACTOR, upon the expiration of the period of
suspension, shall resume the exacution of the Contract
in accordance with an extension of time granted by the
PURCHASER reasonably commensurate with the period during
which the execution of the Work or part of the Work was
suspended and payments due upon Suspension of Work in
the r:levant case shall be determined in accordance with
Article 19.2.

If tke period of suspension is more than ninety (90) days

and if, upon the expiration nf the perioa of suspension,

the PURCHASER and the CORTRACTOR agree that the execution

of the Contract be fulfilled by the CONRTRACTOR, the CONTRACTOR
shall resume opera‘ ons and fulfill the Contract in accordance
with the terms and onditions of this Contract, subject to

any amendments that may be required hy virtue of the suspension
of work under this Article 32, and CONTRACTOR's entitlement as
to costs (if any) as provided for in Article 19.2,
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If the period of suspension exceeds ons hundred and eighty
(180) days and if the PURCHASER requests the CONTRACTOR to
recommence the work upon amended terms (to be agreed mutually)
and the PURCHASER and CONTRACTOR are unable to reach agree-
ment on the completion of the Contract by the CONTRACTOR, or
the CONTRACTOR is unwilling in any event to undertake further
work, the parties shall resort to Arbitration pursmant to
Article 37.

Nothing herein shall affect the validity of the Contract.
Both the PURCHASER and CONTRACTOR shall make bona fide
endeavours to resume the work as expeditiously as possible.

Payments if any made under this Article shall be governed
by the provisions of Article 19.2.
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ARTICLE 33

TERAINATION OR CANRCELLATION OF THE CONTRACT

In the event that the PURCHASER is subject to any circumstances
which are wholly unavoidable and/or beyond his control (but not
includi. g occurrences which are covered by Article 34) then the
PURCHASER may at any time by giving notice in writing to that

effect terminate this Contract.

The CONTRACTOR will upon receipt of a notice pursuant to Article
33.5 below cease all operations forthwith.

If the Contract is terminated pursuant to Article 33.1 or where
payments are due to the CONTRACTOR under Articles 34.5 and 34.6,
the PURCHASER will pay to the CONTRACTOR an amount equal to the
greater of:

33.3.1 the cost of the Works already supplied or done by the
CONTRACTOR as at the date of the termination less all
amounts already paid to the CONTRACTOR by the PURCHASER,
and less all amounts which the CONTRACTOR is liable to
pay to the PURCHASER, or which the PURCHASER claims is
due as damages pursuant to other Articles herein, AND

33.3.2 the amount calculated in accordance with the Terms of
Payment which would have been payable to the CONTRACTOR
up to the date of Termination, provided the CONTRACTOR
had, in fact, fulfilled its obligations to such dsate,
without prejudice to PURCHASER-rights as expressly
provided for in the Contract.

In the event that the CONTRACTOR and the PURCHASER are unable
to agree upon the amcunt of payments then the parties shall
resort to Arbitration as provided for in Article 37.

In the event of a termination of this Contract pursuant to this
Article, the following rights shall accrue to the PURCHASER:

33.5.1 To the extent that the PURCHASER has made payments
pursuant to Article 20.2 (subject to recovery or
deduction of other monies by the PURCHASER under
Contract terms) the PURCHASER shall have the right to
obtain from the CONTRACTOR where he is also the Process
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Licensor the documentation for know-how and basic
engineering (unless already supplied by the CONTRACTOR;
to the extent that the PURCHASER has made payments to
the CONTRACTOR pursuant to Article 20.2, the PURCHASER
shall have the right to directly olitain from the
Process Licensor (where the CONTRACTOR) is not the
Process Licensor) the docmentation referred to above
unless already supplied through the COFTRACTOR.

The PURCHASER ghall be entitled to all detailed
engineering documents, calculations, computer print-
outs and other materials related thereto as completed
up to the date of the Termination.

The PURCHASER shall be provided all procurement
documentation including copies of all tenders issued
or prepared, bids received, bid tabulations completed
or under prepa—ation and CONTRACTOR's recommendations
coapleted and Purchase Orders prepared and issued up
to the date of Termination.

The PURCHASER shall be given all inspection reports,
reports on visits to Vendor's factories and copies of
test certificates received from Vendors up to the date
of Termination.

The PURCHASER shall ba entitled to all completed or
incomplete documentation pertaining to work and
services to be provided by the CONTRACTOR pursuant to
Article 4 (including that detailed in Annexure VI and
in particular to the technical documentation specified
in Annexure XV).

In circumstances where Article 33 applies, the PURCHASER
shall have the right to establish direct contractual
arrangements with the Process Licensors as provided in
Article 7.2.2.

Nothing herein shall invalidate the rights of the PURCHASER as
to contractual grounds of action (in relation to damages or

costs due to the PURCFASER) whether through litigation or arbitral

procedures, and, notwithstanding the Termination of the Contract
hereizn, the parties to this Contract shall be subject to the
courts of competent jurisdiction.
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In any of the following cases, the PURCHASER may, without any
other authorization, take all or any part of the Contract and for
of the work to be undertaken bty the CONTRACTOR dut of the
CORTRACTOR's hands and may employ such means as the PURCHASER
sees fit to complete this fortract and/or the Works:

33.7.1 where the CONTRACTOR has made default or delayed in
commencing or in executing the work or any portion
thereof to thn reasonable satisfaction of the
PURCHASER, and the PURCHASER has given notice thereof
to the CONTRACTOR and has by such notice required the
CONTRACTOR to put an end tc¢ such default or delay, and
such default or delay continues for a period of

after such notice was given;

33,7.2 where the CONTRACTOR has made defanlt in the completion
of the Works, or any portion thereof;

33.7.3 where the CONTRACTOR has become insolvent;
33.7.4 where the CONTRACTOR has committed an act of bankruptcy;
33.7.5 where the CONTRACTOR has abandoned the work.

Where this Contract or any portion or portions thereof has or
have been taken out of the CONTRACTOR's hands under Subarticle
33.7, the CORTRACTOR shall not, except as provided in Subarticle
33.9 hereunder, be entitled to any further payment including
payments then due and payable but not paid and the obligation
of the PURCHASER to make payments as provided for in the Terms
of Payment shall be at an end, and the CONTRACTOR shall be
liable to settle costs and/or damages under the Contract and
the PURCHASER (at his option) may decline to proceed to Arbitration
and may instead institute actions as may be appropriate in the
Courts of competent jurisdiction.

Where this Contract, or any pertion or portions thereof has or
have been taken out of the CONTRACTOR's hands under Article 33.7
and is subsequently completed by the PURCHASER, the PURCHASER
shall determine the amount, if any, of retention monies and
progress claims of the CONTRACTOR unpaid at the time of taking
the work out of the CONTRACTOR's hands that, in the PURCHASER's
opinion, are not required by the PURCHASER for the purposes of
the Contract and subject to any actions already instituted or
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proposed to be commenced in Courts or under arbitration, the
PURCHASER shall, if of the opinion that no financial prejudice
to tha PURCHASER will result, authorise payment of that amount
to the CONTRACTOR.

The taking of this Contract, or of any portion thereof, out

of the CONTRACTOR's hands pursuant to this Article does not
operate so as to relieve or discharge the CORTRACTOR from

the obligations impored upon the CONTRACTOR by law except the
obligation to complete physically the execution of such portion
of the Coatract as has been taken out of the CORTRACTOR's hands.
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ARTICLE 34

PORCE MAJEURE

34.1 In this Contract, Porce NMajeurs shall be deemed to be
any cause beyond the reasonable control of the
CONTRACTOR or the PURCHASER (as the case may be) which
prevents, impedes or delays the due performance of the
Contract by the obligated party and which, by due
diligence, the affected party is unable to comtrol,
despite the making of all readonable efforts to over-
come the delay, impediment or camse.

Porce Majeure may include, but shall not be limited to
any one or other of ‘he followings

~ any wvay or hostilities;
~ any riot or civil commotion;
~ any earthquale, flood, tempest, lightning,
unusual weather or other natural physical
disaster. Impossibility in the use of any
railway, port, airport, shipping-service
or othor means of tramsportation (occurring
concurrently and to be provem to the
satisfaction of the PURCHASER);
-~ any accident, fire or explosion;
- any strike, lock-out or concerted acts
of workmen (except where it is within the
power of the party involving the Force
Najeure to prevent);
- shortages or unavailability of materials
4 (compounded by the same shortage or
i unavailability from alternate sources)
) if beyond the CONTRACTOR's control, to be
p proven to the satisfactiom of i.ue PURCHASER.

34.2 If either party is prevented or delayed in the perforsance
of any of its obligations under this Contract by
circumstances of Porce Majeure, and if the affected party
has given written notice thereof to the other party
within ten (10) days of the happening of such event,
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specifying the details constituting Force Majeure,

with ne-essary evidence that a contractual obligation
is thereby prevented or delayed, and that the anti-
cipated period (estimated) during which such prevention,
interruption or delay may continue, then the affected
or obligated party shall be excused from the performance
or punctual performance (as the case may be) of such
obligation as from the date of such notice for s=o long
as may be justified.

The PURCHASER or the CNTRACTOR (as the case may be)

shall be diligent in andeavouring to prevent or remove

the cause of Force Najeure. Bither party upon receipt

of the Notice of Force Majeure under Article 34.2 shall
confer promptly with the other and agree upon a course

of action to remove or alleviate such cause(s), or

shall seek altermative methods of achieving the performance
objectives under the Contract.

If by virtue of Article 34.2, either of the parties is
excueed from the performsnce or punctual performance

of any obligatinm for a continuous period of six (6)
monthas then the parties shall comsult together to seek
agreenent as to the required action that should be taken
in the circumstances and as to the necessary amendments
that should be made to the terms of the Contract.

If by virtue of Article 34.2, sither of the parties is
excused from the performance or punctual performance
of any obligation for a continmuous period of nine (9)
months for one or more cuases and if the consultations
referred to in the preceding Subarticle 34.4 have not
resulted in mutual agreement (or have not taken place
because the parties have been unable to communicate
with one another), the parties shall thereupon agree
to amend the terms of this Contract by virtue of the
prevailing Porce Majeure circumstances and shall
determine the coure. of further action. If the parties
are unabie to reach an agreement to amend the terms
of this Contract by virtue of the prevailing Porce
Majeure, then the Contract shall be deemed to be
terminated pursuant to Article 33 above. FEither
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party may resort *o Arbitration pursuant to Article
37 in the event of a dispute as to the facts justifying
termination.

The PURCHASER acknowledges that any eventual inability
on its part to make buna fide payments to the CORTRACTOR
under this Contract, shall not be claimed or deemed to
constitute Force Majeure. In the event of a dispute as
to the bona fide payments due, payments shall be
determined by Article 33.3 in like manner as termination
of work, failing which either party shall have recourse
to the provisions of Article 37. FRothing herein shall
in any manner affect the validity of the Contract. Both
the PURCHASER and the CONTRACTOR shall be prompt and
diligent to remove all causes of interruption or delay

in the work, insofar as each is liable to do so.
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ARTICLE 35

LANGUAGE GOVERNING THE CONTRACT

35.1 The governing language of the Contract shall be
and the definitions in such language

shall be final in the use and interpretation of

the terms of the Contract.

35.2 All correspondence, information, literature, date,

maruals, etc. required under the Contract shall be

in the language.

35.3 All exratriates sent by the CONTRACTOR to the Site,
and all personnel sent by the PURCHASER for training
shall be conversant in the language.
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ARTICLE 36

APPLICAHLE LAWS ARD CONFORMITY WITH LOCAL STATUTES

36.1 The laws applicable to the Contract shall be the laws of
( neutral country ) or the laws of ( the land where the

Plant Site is located ) or as otherwise agreed between the

parties in conformity with laws of the country where the

Plant is located.

36.2 The CONTRACTOR, his staff, and representatives shall observe
all codes, laws and regulations in force in the country of
the PURCHASER and in the region where the Plant is located.
In the event that any code, law or regulations are enacted
after the Effective Date of the Contract, (which are proven
to the satisfaciior. of “he PURCHBASER) to have adverse effect
on the CONTRACTOR's otligations, scope of work, prices and/or
time schedule under this Contract, the PURCHASER sha'l either:

36.2.1 obtain appropriate exemption(s) from the relevant
authorities on the CONTRACTOR's behalf, or

36.2.2 negotiate with the CONTRACTOR for commensurate
change(s) in the scope of the work to be performed
under the Contract, together with such changes in
price as properly reflect the actual increased costs
that are anticipated. The increased amount shall be
subject to full audit by the PURCHASER in accordance
with Article 23,2,

36.3 Nothing herein shall in any marmer affect the validity of the
Contract or derogate from the specified obligations of the
CONTRACTOR, and his liabilities under the Contract and law.
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ARTICLE 37

SETTLEMENT OF DISPUTES AND ARBITRATION

In the event of any dispute, difference or contention in
the interpretation »r meaning of any of the Article to this
Contract or reasonable inference therefrom, both parties
shall promptly make endeavour to resolve the dispute or
differences by mutual discussions and agreement. Should
the dispute or differences continue to remain unresolved,
both parties may each nominate a person to negotiate and
reconcile the dispute or difference to resolve thereby
the matier of contention between the parties arising out
of the Contract. In the event that these two persons
referred to cannot agree, they shall nominate a third
neutral person to reconcile the dispute or difference.

In case the efforts of the neutral person nominated by
the two parties fail to resolve the differences, both
parties to the Contract shall proceed to Arbitration as

provided for herein.

Pending resolution of any such claim or dispute, the
CONTRACTOR shall perform in accordance with the Contract
without prejudice to any claim by the CONTRACTOR for
additional compensation ana/br time to complete the
work if such instructions (are in his opinion) above

and beyond the requirements of the Contract.

Notwithstanding the existence of a dispute, the
CONTRACTOR and PURCHASER shall continue to carry out
their obligations under the Contract, and payment(s)

to the CONTRACTOR shall continue to be made in accordance
with the Contract.

Subject to the provisions of this Article, either the
PURCHASER or the CONTRACTOR may demand arbitration with
respect to any claim, dispute or other matter that has

arisen between the parties,

ol
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37.4.1 However, no demand for arbitration of any such
claim, dispute or other matter shall be made
until the later of (a) the date on which the
PURCHASER or the CONTRACTOR, as the case may
be, has indicated its final position on such
claim, dispute or matter, or (b) the twentieth
day after the CONTRACTOR or PURCHASER, as the

case may be, has presented its grievance in

r written form to the other, and no written reply

has been received within twenty days after such

presentation of the grievance.

37.4.2 No dem=2nd for arbitration shall be made after the
ninetieth (90th) day following the date on which
the PURCBASER has rendered his written final
decision in respect of the claim, dispute or
other matter as to which arbitration is sought:
The PURCHASER shall be obliged to specify that
the written decision is in fact the final decision

1 within the meaning of this Sub-Article. Failure

; to demand arbitration within the said ninety (90)

days period shall result in the PURCHASER's decision

being final and binding upon the CONTRACTOR.

3745 All claims, disputes and other matters in question arising
outof, or relating to, this Contract or the breach thereof

which cannot be resolved by the parties shall be decided by

arbitration in accordance with the terms contained in

Annexure _* attached hereto. This agreement so to

arbitrate shall be enforceable under the prevailing arbitration
law. The award rendered by the arbitrator shall be final, and

4 judgments may be entered upon it in any court having jurisdiction
thereof.

“azee

# To be drafted by the UNIDO secretariat.
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Notice of the demand for arbitration shall be filed in
writing with the other party to the Contract in accordance
with the conditions contained in the Anriexure referred to
in Article 37.5 above. The demand for arbitration shall
be made within the period specified in Article 37.4 and
in all other cases, within the time specified in Annexure

, after the claim, dispute or other matter in cuestion
has arisen, and in no event shall the demard for arbitration
be made after institution of legal or equitable proceedings
based on such claim, dispute or other matter in cuestion if

it would be barred by the applicable statute of limitations.

The CONTRACTOR shall continue the work and undertake his
obligations under the Contract and maintain the progress
schedule during any arbitration proceedings, unless

otherwise agreed by the PURCHASER in wr.ting.

In the event of Arbitration, the CONTRACTOR and PURCHASER
agree that the Arbitrator(s) shall have unrestricted access
to the Plant (notwithstanding the provision of Article 7.3

to 7.13 inclusive) for the purpose of the said Arbitration.

Arbitration shall be im (town) and all proceedings will be
in language. The Governing Law shall be in accordance
with Article 36.
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GENERAL PROVISIONS

This Contract supersedes all communications, negotiationrs,
and agreements, either written or oral, relating to

the work and made prior to the datc f this Contract.

The express covenants and agreements herein contained
and made by the PURCHASER and the CONTRACTOR are and
shall be the ¢ i1ly covenants and agreements upon which
any rights against the PURCHASER or the CONTRACTOR

are to be founded.

The provisions of the Articles of this Contract and
the contents of the Technical Ammexures shall be
complementary to each other, but in the wvent of any

conflict, the provisions of the Articles shall prevail,

The invalidity of a portion of this Contract shall
not affect the validity of the remainder of the
Contract unless such remaining portion should be

thereby rendered meaningless or impracticable.

Article headings appearing herein are included for
convenience only and shall not be deemed to be a

part of this Contract.
Protection of Work and Documents

38.6.1 If any document or information given or
disclosed to the CONTRACTOR is given a
security rating the CONTRACTOR will take
all measures directed by the PURCHASER to
ensure the manintenance of the security

rating.
Sales Territory

38.7.1 The PURCHASER shall have the right to sell
the products and intermediates in the
international market without any restriction
imposed by the CONTRACTOR.
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ARTICLE 39

NOTICES AND APPROVALS

Any notice to be given to or served upon either party

under this Contract shall be deemed to have been properly

served in the following circumstances:

39.1.1

39.1.2

Provided that:

39.1.1.1

39.1.1,2

39.1.1.3

Any notice to be given to the CONTRACTOR
is to be conveyed by registered airmail
post, or left at the address stated
below, followed thereafter by the
transmission of the same notice by

cable or telex with a copy to be
delivered to the CONTRACTOR's office at
( town ). (CONTRACTOR's address, cable

address and telex number) (marked for

the attention of (Designation)).

In the case of a notice to be served on

the PURCHASER it is to be sent by registered
airmail post to or left at the address stated
below, followed thereafter by the transmission
of the same notice by cable or telex,
(PURCHASER's address, cable address and telex

number) (marked for the attention of

(Designation)).

In the case of a notice or information to be
gsent to the Technical Advisor by the
CONTRACTOR, or to be sent by the Technical
Advisor to the CONTRACTOR, such notice shall be

delivered to the respective Site offices at

( town ).

When any such notice is sent by registered mail post

it shall be deemed to have been duly served following

the expiration of seven (7) days following the date

of posting and in proving such services it shall be

sufficient to show that the letter containing the
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notice was properly addressed and conveyed to the
postal authorities for transmission by registered
airmail.
Either party may, by notice to the other party in writing,
change its postal address, cable address or telex address

for receiving and/or forwarding such notices.

Por the purposes of this Contract "Approval" shall be
deemed to mean apprcval in writing. Decisions requiring
approval shall also be deemed to encompass modifications

or rejections, all of which shall be in writing. Any and
all approval(s) which amend, modify or vary the Contract
and for involve an increase in payment(s) shall be forwarded
in like mammer as the procedure specified for the notices
under this Article,




43 .1

40 .2

The CONTRACTOR shall noi solicit, request or tolerate any
commission, fee, discount or other payments from any Vendor.
Should the CONTRACTOR receive any such payment (whether directly
or indirectly) the CONTRACTOR shall forthwith disclose and
reimburse the same (without any Geduction whatsoever) to the
PURCHASER.

The CONTRACTOR shall not pay fees, discount or other commissions
in relation to the award of this Contract to the CONTRACTOR.

If any agent's fees are payable to agents in (PURCHASFR's country)
by virtue of legal agency agreement(s) made before the award

of this Contract, then the CONTRACTOR shall (before the award of
this Contract) make full disclosure to the PURCHASER of the mame
of the agent and quantum of fees that were or are to be paid.
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