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SYCTE! FOR TIE RESOLUTIQN OF INDUSTRIAL CO-OPERATION CONFLICTS

1. TEE GEED FOR IEW MECHANISMS FOR CONFLICT RESOLUTION

1.1 Conflict Resolution as an Flement of International Industrial Development Law

Conflicts inevitebly arise in the context of industrial enterprise cc¢-operation.
Their occurrence is due to its complexity, to the technological change, to its long-term
character and to the divergent interests and attitndes of partners which often do not have
a homogeneous background. The methods and mechanisms so far used for conflict avoidance
and conflict resolution do not show the required effectiveness and resncnsiveness necessary
for Third World industriaslisaticn. An effective sysiem of conflict resolution based on
the recognition of need both for stability and for adaptation in long-term co-operation

agreements has to be constructed.

Conflict resolution is based on legal standards and principles of decision whieh will
be decisive for the outcome. Conflict resolution methods also constitute an important
component in the programme to promote the evolution of a New International Industrial
Development Law. The proposed System for the Resolution of Industrial Conflictsl/ is
hence closely linked to the proposed Commission for International Industrial Development
Law. Boih proposals attempt to institutionalise essenticl and mutually complementing
functions f a New International Industrial Development Law.

1.2 Present Position of Countries with Respect to Conflict Resolution

International arbitration and the use of the established institutions as instrument
of dispute settlement is generally advocated by transnational corporations and industrialised
countries, Besides the reasons normally advanced in favour of arbitration - expediency,
expertise, and confidentiality, the main argument in favour of international arbitration
kis been the expectation of impartiality. National courts, it is feared, will often decide
under political pressure and can therefore not be trusted to render & neutral decision in a
pcliticised conflict. This insistence by industrialised countries is articulated in their

positisn in the North’South (CIEC)-Conference:

"Disputes between a host country and a foreign investor shall be resolved
rapidly, in accordance with the above principles and with the procedural
standards called for by international laws; access to international w.rbi-
tration shall be available. Where possible, the procedures to be folloved
should be agreed upon before any dispute arises. In all cases, arbitration
proceedings and standards should be transparent and mutually satisfactory
to both investors and host government. The IBRD's Center for the Settlement
of Investment Disputes ir an important institution in this regard.”

1/ For a background analysis of this proposal see, Methods and Mecharisms of International
Industrial Enterprise Co-operation, UNIDO, 1979.
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Developlug countries, oax the other hand, do not share these views. Latin Arerican
countries have consistently adhered to the Calvo-Doctrine which prohitits submission of
investment disputec to a non-national arbitration forum. The relevant authoritative
resolution of the UN General Assembly on the Charter of Economic Rights and Duties
(Res. 3281, XXIX) as well as official statements by other international organisations
(OPEC Res. XVI.90 of 1968; De:zision 24 of the Andean Pact Commission) reflect this
official view of developing countries. The most recent statement of this view is also

to be found in the respective "South” position paper of the lorth:/South Conference:

"Disputes between a host country and a foreign investor shall be recsoived in
accordance with the national legislation of the host country by its own courts
of law except in those cases where the host countyy government freely chooses
to submit the matter to international arbitration. In all cases, arbitration
prcceedings and standards should be transparent and mutually satisfactory to

both investors and govermuments.”

The opposition of developing countries against internationel arvitration is based on
the one hand on the concept that national sovereignty prohibits a foreign tribunal to judge
on the legitimacy of state action. On the other hand, it is based on the fear that traditioral
international arbitration - practised primarily through the prevailing institutions - is not
favourable to developing countries’' needs for a legal process which is responsive to Third
World economic development. Procedures, standards and experts of arbitration tribunals are
salid to be impregnated by the concepts snd attitudes underlying business behaviour and
respective interests of capital-exporting industrialised states. That this stance may not
be unfounded is reflected in the fact that almost all publicly known investment arbitration

/
cases were decided by western eminent lawyers against the rost st.ate.l

1.3 HNew Methods of Conflict Resolution in Support of Third World Industrialisation

It is increasingly being reelised by developing countries that an effective mechanism
for conflict resolution may be of great utility for Third Worlu industrisl develnpment,
provided that the rules and institutions are changed in order to be responsive to the

specific needs cf economic development,

This attitude is already reflected in the South-position for the North/South Conference
where the preference for corplete national jurisdiction =xtends only to "investment dis-
putes” - i.e. essential matters of national sovereignty - and vhere a freely conceded sub-
mission to ncn-national arbitration under rules and standards acceptable to the host state
is recognised. Algeria has begun to question the exclusive hold of the Northern enter-

prises and states over international arbitration by calling for an appropriate system of

1/ Cf. Goldrields, L.; Sociét€ Riamlet; Saudia Arsbia v. ARAMCO; Quatar v. International
Marine Oil Petroleum Development Corp. v. Sheikh of Abu Dhabi; NIOC v. Sapphire;
th's applies even to recent cases such as TEXACO/CALASIATIC v, Libya and BP v, Libya.
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loping countries have strongly supported this view requesting a structurally revised

system of conflict resolution in favour of the special needs and conditions of developing

4
countries at the International Arbitratiorn Congress in New Delhi (1975) and Mexico (1978)ﬁé

An effective - and structurally revised - system of conflict resolution can contribute
to Third %iorld industrial development in several, essential ways. It allows to harness
, the industrialising potential from industrisl co-operation on a long-term basis by pro-
viding for the requisite stability and adaptation to steer a complex project throurh the
storms of fast transition. Tt means that conflicts which are costly for both parties - in
terms of fiscal rev:.nues foregone, of developmental contribution lost - can be avcided or
resolved. [Mutually trusted conflict resolution, furthermore, reduces the mistrust which
leads to the goal of fast and high profits on the side of the investor and of tipht and
suspicious control and intervention on the side of the host state. Fffestive conflict

resolution is also a method of conflict avoidance.

An effective and structurally revised system of conflict resolution has to be viewed
particularly in the context of collective self-reliance and the objective to increase
South/South industrial co-operation. At present, South/South industrirl co-operatiocn
has still to rely to a considerable degree on the services provided by traditional arbi-
tration institutions. A new system of conflict resclution geared to specific South/South
requirements has not yet emerged. The task of the proposed system of conflict resolution
can hence be understood as promoting efforts to establish arbitration as a distinct

instrument for South/South industrial co-operation.

These considerations underly the presented proposal for & System for the Resolution
of Industrial Co-operation Conflicts. It has to fulfil the difficult task of resolving
the controversy between the insistence on national jurisdiction only and the insistence
on traditional international arbitration. Stability is viewed not as a static concept -
as in the rereated insistence on "investment security”’ -, but as a problem of equitable
and fair procedures of adaptation, i.e. as "dynamic st:bility”. The various components
of the proposed system when taken as a package, represent a fin ly balanced synthesis.
The philosouphy behind the proposal is not of rejecting existing mechanisms, but of
improving them and of creating new, complementing mechanisma to increase and enrich the
options available to partners in a co-operation contract. By opening up nev avenues for
agreement, the proposal seeks to create institutiors and dynamic processss to stabilise
mutually bereficial projJects with a lasting cosmunity of interest and with terms not

negotiated at a time of one-sided bargaining powver relationship. The proposal constitutes

1/ Cf. Mémoire présenté par 1'Algérie & la Conférence des Souverains et Chefs d'Etats des
Pays Membres de 1'CFEP, March 1975, pp. 211, 227.

2/ Cf. also the Report by the Afro-Asian Legal Consultative Coemittee (AALCC) on its
15th seasion, 1974, p. 119; cf. also the UNCTAD Doc. TD/B/C.7/17 of 18 September 1978,
p. 42 in preparation for the Manila Conference.
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hence one method in the rrocess to bring about a new International Industrial Development
Lav, one element in the implementation machinery of a lew International Legal Order for

Industrial Co-operation.

2. EXISTING INSTITUTIONS FOR CONFLICT RESOLUTICH AND PRESENT PRACTTJCE

At present, conflict resolution in investment matters is divided betw2en the cornpe-
tence of national courts - particularly in countries adhering tc the Calvo-loctrine and
ccuntries of a relatively strong bargaining power - and submission to international arbi-
tration tribunals. Arbitration before a national arbitratiorn tribunal, constituted ad-hoc,
is sometimes a compromise solution. In non-investment disputes, reluctance against non-
national arbitration may be :eau.cd, but still exists as expressed in Decision 2k of the
Andean Pact's Commission. The form of dispute settlement and its effects depend to a

considerable degree on the arbitration institution used.

The International Chamber of Commerce's (ICC) International Court of Arbitration is
the most frequently used arbitration facility. The ICC has recently issued rules for
contract adaptation and established a Center for Technical Expertise. The considerable
expertise and the efficient institulional framework provided by the Court and its
Secretariat are a precondition for its success. Anot.er favourable condition has been
the relative homogeneity emong the international business community of western countries,

the principal clientéle and the most Influential members of the ICC.

The Convertion on the World Bank's Centre for tre Settlement of Investment Disputes
“ICSID) has been signed by 77 countries and retified by 71 since 196 Algeria, Libya
and Tanzania are notable exceptions as are socialist countries (except Yugoslavia and
Romania), most major petroleum producers, the Latir American coun.ries, India, Thailand
and the Philippines. Canada - an industrialised country with an exceptionally strong
. -egsence of TNCs - is alsoc a non-member. From 1965 to 1979, only 1C cases h.ve come to
the ICSID's arbitration tribunals, several of which were withdrawn after one host state
(Jamaica) refused to accept the ICSID's jurisdiction. It seems that also in most of the
remaining cases no decision was rendered. In 1978, the ICSID added facilities for con-
ciliation, s=bitration of non-investment disputes and for fact-finding. Industrialised
countries are diszposed favourably towards the ICSID; some investment insurance schemes -
e.g. in France - require submission to the ICSID. This preference is also reflected in
the "North" position at the North/South Conference presented above., The ICSII Juris-
diction is seen by investors as a protection against renegotiation of long-cerm invest-
ment agreements; the organisational ties to the World Bank are viewed as an additional

Adeterrrent ani strbilising factor.l/

1/ Seckmidt, J., Arbitreti'n under the Auspicer of the iCSID, Harvard Journal of Inter-
national Lav 17 (1976) 90.
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In the context of East/West relations, arbitration has taken a special signiflicance,
as the Finai Act of the Helsinki Conference in 1975 has expressly endorsed arbitration for
industrial co—operation.L/ Kighly specialised arbitration tribunals attached to the national
chambers of commerce are available for settling disputes in international CMEA trade and some-
times in East/West co-operation. As a compromise solution, socialist states have also accep-

ted non-national arbitration at relatively "neutral" locations.g/

In East/South co-operation, conflict resolution is sometimes entrusted to the
sucialist states' national arbitration tribunals, and sometimes a specific procedurz for

dispute settlement is provided through inter-governmental agreements.gl

State-to-state procedures for solving differences arising out of private foreign
investment are also to be found, albeit at present relatively rarely, in inter-governmental

West/South agreements concerning specific projects.

Of considerable interest for the presented proposals have been activities undertaken
by developing countries to establish mechanisms of conflict resoluticn among themselves.
The Afro-Asian Leyal Consultative Committee (AALCC) is promoting the establishment of
regional arbitration centres in developing countries; two projects of this kind (Cairo,
Kuala L'mpur) are already close to the fully operational stage. ESCAP has - parallel to
EC” - rules for arbitration procedure. Regional methods of conflict resolution are also
envisaged in a number of regional co-operation or integration ¢ rangements; for example,
the Convention establishing the Inter-Arab Investment Guarantee Corporation provides
(Art. 34 ff.) for a procedure of concilieiion and arbitration which can be termed regional

conflict resolution.

3. GAPS IN THE EXIST™NG INSTITUTIONAL INFRASTRUCTURE

The major international arbitration institutions have been criticised by the Jdeve-
loping countries on many accounts. Several alleged characteristics of arbitration under
their auspices are viewed as roadblocks to a free industrial development and as an impo-
sition on national encnomic sovereignty. Exax. "es are the international reactions against
host state attempt to redress unequal terms of investment agreemenis, the application of
legal concepts arising from the commercial interaction of western countries, the absence
of sufficient responsiveness to Third World economic development and the inherent bias
of the arbitrators in favour of che legal coiacepts and the arguments accepted in

western legal :ulture.éf This view is summarised by a recent major study by the UN Centre

on Transnational Corporstions.hj

1/ Strohbach, H., Improvement of Existing Mecharisms of Dispute Settlement, Berlin 1979,
Report for UNIDO.

2/ Boguslavsky, M.M./Platonova, N.L., Legal Aspecis of Industrial Co-operation betv.en
the Soviet Upion anu other CMEA Countries and the Developing Couvntries, Moscow 1979,
Report for UNIDO.

3/ Benchikh, M,, Les Hélations entre les Entreprises Transnationales et les Pays Sous-
Développés: Contrat Produit-zn-Main et Arbitrage, Algiexrs, 1979, Report for UNILO.

L/  See next page.



Page 6

Navend cswmde

S b - e e =% Ly
U\p'\..&\l.l‘% LU VE A CTD &

Ve, nowever, Shown Considerable rrservalion aiso towards
submitting investment disputes among themselves to the conflict resolution mechanisms

created.

in essence under all preseant arrangement ., developiug countries have been reluctant in
sutmitting investment disputes touching the essence of national sovereignty to non-national
arbitration.:/ This reservation is shared in most western countries, where a strong reluc-
tance exists against submission to non-national arbitr-ation of acts of state, of issues

corsidered to belong to public policy or of public enterprise.g/

From the preceding survey it can be concluded that the rrevailing insti‘utions and
practices do not find the universal acceptance necessary for an effective system of conflict
resoli tion. The ICC's arbitration is regarded as being reflectivz of the w.stern inter-
rational business community. the World Bank's ICSID canau: count on a large number of major
develcping countries and socialist states as signatories. But even the signatory states
seem to have considerable reservations. The almost complete absence of meaningful eonflict
resoluvion activity may be an indicator of such reluctance. There seems to he an apparent
need for mechanisms of conflict resolution which reflect the specific requirements of Third
World industrial development and which can be oriented to South/South industrial co-oper-
ation. New proposals would have to build on South/South activities such as the AALCC's work
and the Inter-Arab Investment Guarantee Corporation's regionel zrbitration schemes. Im-
proved and new methods should have their place under the auspices of the United HNations as
a truly universal organisation. Kew mechanisms eve not meant to replace existing insti-
tutions or dispute their value, but to add a new option for participants in industrial co-
operatiorn vho have hitherto not been able to agree to their mutual satisfaction on one of
the existing mechanisms, Such new solutions should leave all the freedom to the bilateral

negotiations of pacrtners, Partners should not de iure or de facto be coerced into arbi-

tration through investment insurance or “inancing leverage.

L4/ TNCs in World Development; A Re-Examination, E/C.10/38 of 1978, p. 122:

"Many host develooing countries have reservations about international arbitration,
Latin American states have traditionally opposed international arbitration as a dero-
gation from their sovereignty and h.*2 consistently resisted accession vo the ICSID
Convention in accordarice with the Calvo Doctrine. Other hoat states which have
acceded to the Convention have adopted a cautious attitude towars actual participa-
tion in ICSID proceedings, particularly in respect of major policy disputes. Many of
these states harbour the fear that recourse to international arbitration would result
in a vindication of traditional international legal principles which are perceived to
be more favourable to investors than to host states. Host states are more likely to
participate in international dispute settlement in the futwi-e vhen they are confident
that the dasic ground rules relating to foreign investment and general principles of
lav have been sufficiently reformed to reflect the assumptions of the New International
Economic lrder.”

1/ Cf. also Art. V(2) of the Nev York Convention on the Recognition and Enforcement of
Poreign Arbitral Awards of 1958, which allows non-recognition if recognition would be
contrary to puvblic policy or if the subject matter is not capuble of settlement by
arbitration.

2/ Cf. the US Supreme Court's Decision in Wilko v, Swan, 346 US 427 (1953); A + P Plastic
- Pack Comp. v. Monsan“o Ccup. 396 F2nd 710 (9th Cire.); see also the Federal Republic
of Germany's Yederal Ci.il Court in AWD/RIW 1969, p. 230; Battifol, Arbitration Clauses
concluced between Freach Government-Owned Enterrrises and Foreign Private Parties,
7 Colum. v. Transiational L. 32, 1968.
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Bearing in mind the gap identified in the present institutional infrastructure it is
proposed to set up a system for the resolution of industrial conflicts. The basic aim of
the system wruld be to overcome the present shortcomings as described above. In specific,
a number of guiding principles have to be observed in designing a System for Resolution of
Industrial Co-operation Conflicts.

- Proposals for conflict resolution have to recognise the principle of naiional
economic sovereignty. This implies that the establisnment and the improvement of national
institutions for conflict resolution should receive highest priority. Appropriate tech-
nical assistance, trainirg an¢ international co-ordination should be oriented at making
national centres an acceptable form of conflic* resolution in respect to expertise, neu-
trality and expediency. For the purpose of making su:h national bodies acceptable, utmost

care has to be paid to build wp a reputation for ‘mprrtiality and feairness.

- Regional conflict resolution can be a contribution to collective self-reliance in
dispute settlement, to successful and effective regional co-operation., It could be a
compromise solution, where neither purely national nor traditional international arbi-
tration is ecceptable. Economic state sovereignty of developing ccuntries could thus be

expressed at the regional level.

- Global action should concentrate on technical assistarre and training. on communi -
cation, co-ordination and or the design of appropriate model agreements. Only when required
by imperatives of efficiency and necessary concentration, can global facilities take the

place of national or regional bodies.
- Conflict resolution should inciude specialised methods for solving technical dis-
putes and for contract adaptation; both services are necessary due to the technicel com-

plexity and the long-term character of international industrial co-operation contrac*s.

5. THE BASIC ELEMENTS OF THE PROPOSED SYSTEM

The proposed system consists of National Arbitration Centres, Regional Arbitration
Centres and an International Centre fo. the System. Activities to promote the setting-up
of this system would be undertakec. through the International Centre.

5.1 HNationai Arbitration C.ntres

Por developing countries, the exclusive jurisdiction of their national courts is the
preferr:d form of conflict resolution. However, national courts uay often not possess the
requisite expertise for complex international industrial co-operation matters. Foreign
enterprises will often be deterred from c.-operation if they have to submit to the ex-
clusive jurisdiction of national courts. In case they are willing to submit, they will
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usually tuild additional safeguards into the project's organisation which will he ecnst:@x
for both parties. In this situation, national arbitration, as opposed to recourse to the
norizsl national courts, will be an alternative favoured y and acceptable to the host state,
Tr.1s preferenc: wilil be particularly strong in matters which are clese to the essence of
national economic sovereignty, siich as special concession rights, tax rules, economic
development cbligations, the regime governing non-renewable natural resources and other

issues of public policy.

Accordingly, the establishing of national arbitration centres shoul? be encouraged by
all means with the purpose of making them acceptable to foreign partners. A high reputation
for objectivity, for impartiality and remoteness from political pressures, for expertise,
efficiency and expediency is an essential factor for such acceptance. The encouragement of
national arbitration centres can build to some extent on the successful experience of
socialist states' arbitration tribunals attached to the nationsl chambers of commerce and
on the ad-hoc artitration tribunals established by some deveioping countries, exclusively
composed of nationals and situated in the capital of the host state. It can also build upon
the AAILC's activities to foster nationai expertise in arbitration and on the practice of
some countries which engage in technical assistance through co-operation agreements of their

’
national arbitration institutions with the respective hody in a developiir country.£

The assistance . juired shonld come forth from 2 UN body acting as a focal point ron-

centrating expertise and hitherto fragmented individual piece-meal operecions. The assistance

required would comprise trairiug, (i1g2nizztion, regional and internationsl comrunication
and co-ordination. It would also encompass the design of model clauses in co-operation

contracts providing for submission of disputes to a Natiocnal Arbitration Centre.

5.2 Regional /rbitration Centres

Many conflicts arising out of industrial co-operation require highly specialised
expertise, not only i1 tne field of arbitretion procedures, btut even more so in a wide
range of rules and practices relating to c-mmercial and industrial trane~ctions. At the
same time most countries, particulaily those of a smaller size, are likely to have only a
small number of disputes reaching the stage of arbitration. For these reasons, the efforts
for ,establishing expertise in developing countries must to some degree ;e concentrated in
collective mechanisms of conflict resolution. A development of comprehensive conflict-
solving capacities in each hnst state wouid lead to a multiplication of under-utilised
facilities and thus occupy highly qualified personnel without corresponling benefits.
Accordingly, an approach of regional conflict resolution is necessary for many types of
disputes, Such an approach has the additional advantage that regional facilities will in
many cases alleviate suspicions concerning the political control over di. pute settlement,
as regional facilities are more removed from direct political pressures brought to bear on

conflict resolution. But a major advantage of fostering regional conflict resolution seems

1/ Cf. Strohbach, H., op.cit,
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to lie in the fact that such mechanisms promise to be an a propriate method to handlc
conflicts arising in the context of regional Iategration and co-oneration. The growing
reced for and acceptance of such a regional soluticrn is reflected by such repional actior
as ISCLP's arbitration rules, the reopional dispute settlement sch.mes established through
inter-governrental instruments - as, for =xarple, the Convention establishing the Inter-
Arab Investment Guaratee Corporation - and the p-~motion of the regicnal arbitretion

centres by the AALCC.

Repional ...bitration Centre should be set up by and attached to the UN Regional
Economic Commissions. They could be integrated to the extent possible with existing
arbitration facilities operating on the regional level. They would apply uniform pro-
cedural rules. Arbitrators would be selected out of experts in industrial development
law c.it of the countries of the region with due qualifications to ensure expertise and
impartiality. They would be called on through a request by one of the parties and &
corresponding contractual submission or through stipulations in intergovernmental agree-
ments to use the Repgional Arbitration Centre. These Centres could also - if considered
necessary - -upervise whether fundsmental procedural end material rules or fairress and
equity in proceedings before national arbitration centres are being complied with. Their
regional character, their attachment to the UN system and their role in the evolution of
a llew International Industrial Development Law would distinguish them from the major

existing arbitratin bodies.
In line with modern develupments and the gr:-ing complexity of long-term industrial
co-operation contracts, several specialised facilities could be esttached to Regional

Art..ration Centres.

5.2.1 Facility for Contract Adaptation

Long-term contracts require sophisticated methods of adaptation in order to main-
tain the stability of a mutually advantageous relationship. In theory, normal arbitration
procedures could be used for adaptation and for filling gnps which the parties left con-
sciously or unconsciously. However, up to now, these procedures have been rarely used for
the purpose of adaptstion. In response to this situation, some arbitration institutions
and repgulaticns dealing with international contracts have recently begun to provide for
specialised contract adaptation.i/ Many costly escalations of conflicts could be solved
if a method were found to adapt long-term contracts to changing circumstances, to maintain
the initial notion of fairness through the storms of change and "o revise a contract which
has hecome unbalanced through the initial unequal distribution of bargaining power or
obsolete through fundamental changes in compa:able agreements. Institutionalised

renegotiation woild be a mechanism to break a deadlock created by the unability of

Cf. the recently established ICC-Rules for Contract Adaptation; Art. 295/L2 of the
German Democratic Republic's Code on International Economic Contracts; cf. also the
former US Renegotiation Act for Government Procurement Corcracts establishing a Rene-
gotiation Board.

[l
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parties to agree among thousclves on the appropriate adaptation. Ever if such a facility
was not actually used, but could be invoked by one of the parties it would constitute an
incentive for the parties pressuring them to find an agreement on their own. Pegional
Fac-lities for Contract Adaptation could hence be established within the context of
Regional Arbitretion Centres with appropriate procedural rules and material standards to
which the parties could have recourse with a request for contract adaptation. The Facility

covid also constitute a point of referral for intergovernmentsl agreements.

5.2.2 Feacility for Techaical Expertise

Technical disputes are increasingly important in modern industrial co-operaticn. In
recent contracts, procedures of technical expertise often gain -redominance over the tradi-
tional procecdure of legal arbitration.lf Technical prceedures and criteria are by ro means
neutral: they often reflect an inherent bias in favour of the modes of technical business
behavicur in industrialised countries and they are not oriented at the specific require-
ments for appropriate technology in developing countries. Also, the technical experts
called upcn Lo give an impartial expert's decision can often not help being integrated
clossly into the transnatioral network of their major clients. Professional standards
applied by technical experts cften leave ~onsiderable leeway for discretion. Some agree-
ments, for these reasons, have attempted to define specific technicel criteria for deciding

. . . fens . . .. 2/
disputes in such a.eas as accounting, feas”™{lity studies, fair market priciag et al.—

Accoriingly, ruies, procedures and capacities for technical expertise siiould be deve-
loped with a view of responding tc the specific needs of Third World industria’ development
and to promote the growth and the use of developing country-based technical expertise for
questions of dispute set-lement. Facilities for Technical Ixpertise should be established
within the context of Regional Arbit-ation Centres; if so required by reasons of effi-
ciency, they could be concentrated at the International Ceutre. The Centres {or Technical
Expertise would provide services or technical expertise upon referral by the parties or
through intergovernmental agreements. 7They would draw upon to the naximum extent feasible

on the expertise available within developing countries and within the UN system.

5.2.3 Facility for Coaciliation

Often, non-litigovs ways of settling disputes are preferred, as they avoid costs
aud efforts involved in long drawn out disp-tes. Western parties may rarely avail them-
selves of conciliation proceedings as they are either likely to undertake conciliation
efforts by themselves or as they come from a tradition which is favourable to judicial or
arbitral litigation. In some developing ccuntries, however, che cultural tradition is

opposed to litigation and is more inclined to fa<vour non-legal procedures of conciliation.é/

1/ Cf. the ICC's recently established Centre for Technical Expertise and the ICSID's
Additional Facility comprising a procedure for fact-finding.

2/ Ct. Wilde, Th, W., Negotiating for Dispute Settlement, Denver Journal of International
Law and Policy, Vol. 7, 1977, p. S5ff.

3/ Cf, Tiewul, S./Tsegah, F., Arbitration and the Settlement o+ Commercial Disputes: A
Selective Survey of African Practice, ICLQ 24, 19Tk,
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It may herce prove w. 2ful to provide a facility for conciliation to which parties could
have recourse before taking to the more formalised arbitration. Respective facilities
attached to the Regional Arbitration Centres could provide appropriate conciliators, orga-

nisational services and procedural rules.

5.2 b Facility for Summary Fearings

2ften, the procedure of & summary hearing and a respective expedient decision are
necessary for co-operation projlects, e.g. for filling of unforeseen gaps during project
implementation. Here, a respective Facility for Summary Fearings, or a special procedure
for summary decisions could add & useful component to the functions of conflict resolution
discussed. The Facility for Summary ilearings could be particularlvy useful in a frequently
encountered aeadlock situation: many developing countries often insist on first-demand
performance bonds, while foreign enterprisesl/ - supported by national and international
industry ascociations - prefer performance bonds conditioned upon an arbitral award. A
compromise position would here be to require foreign partners to post higher performance
bonds as is practised today (say 25-50 per cent instead to 10-15 per cent) or on an amount
above the usual level - conditioned upon the award of the proyosed Facility for Summary

Hearings.

5.3 International Centre for Conflict Re.,olution

At the apex of the proposed system, an International Centre for the System for the
Resolution of Industrial Co-operation Conflicts would be responsible for co-ordinating
technical assietence and support to national and regional arbitration centres. It would,
through information-sharing, recommendations and the elaboration of model clauses for con-
flict resolution link the function of conflict resolution with the legal programmes on the
global level under the responsibility of the proposed Commission for International
Industrial Development Law. CSpecialised training could be provided, inter alia, through
a system of rotating fellowship whereby experts from developing countries would be famili-
arised with conflict resolution expertise in the International Centre or in Regional Arbi-
tration Centres. In many iastances, the International Centre could act as a broker of
co- geration betweer national arbitration centres and organisations and newly created
insti-itions in developing countries, thus channelling technical assistance of a neutrel

nature to countries requesting it.

In principle, the Centre would not engage in actual arbitration. In highly specialised
areas, it might be more practical, however, to concentrate technical functions globally.
The International Centre could also develop a limited appeal procedure to supervise regional
and national arbitration tribunals for their compliance with fundamental rules of procedure,
industrial development law and fairness. Such a supervisory function might increase the

acceptesbility and the reputation of national and regioral bodies.

1/ Cf, the I(C's recently issued Uniform Rules for Contract Guarantees.
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6.  ORGANISATIONAL ISSUES

A first step to set up the system proposed would be to assign to a small group of
highly qualified industrial development lawyers to un ¢ ~take an in-depth survey of
existing arbitration ianstitutions in developing counvries, of expertise available within
the Ul system and with establisued arbitration institutions of the ICC, the World Rank
and the CMEA countries. The potential of technical assistance from these institutions
could be explored and matched with corresponding expectations in developing countries.

An expert group could elaborate proposals for the organisational set-up and the desien
model clauses and negotiating guidelines. This responsi:iiity would have to be clo.ely
tied tc the programme to promote th2 evolution of a New International I[ndustrial Develop-

ment Law,

On a step-by-ctep basis, Jointly with national institutions and the Regional Economic
Commissions as well as the AALCC, rational and regional centres could be estabtlished. As
corresponding needs can be sufficiently perceived, the additional facilities discussed could
be created. If a gradual step-by-step approach is observed, the risk of a multiplication
of under-utilised capacities and of excessive employme.. of scarce nersonnel resources can

be avoided.
Costs for the proposed system would be relatively small - a secretariat pgroup of three
to five professionals would probably be sufficient, with Joint Units in the Regzional Tco-

nomic Commissions.

7. SUMIARY AND CONCLUSIOHS

A regionally and nationally decentralised system of conflict resolution is propose?
for conflicts arising out of international industrial co-operation. Information-sharirng,
technical assistance, specialised services and eventually some supervisory responsibility
would be concentrated in an international centre, while the predominant share of actual
arbitration should be taken by national and regional bodie . Distinet facilities would
provide for specialised services of conflict resolution - particularly contract adaptrtion
and technical expertise. The proposal should offer the pground for a consensus by roing
beyond the present controversy between insistence on international arbitration on the one
hand and the incistence on complete national jurisdiction on the other hand., In contrast
to prevailing international arbitration institutions - particularly the ¥World Bank's ICSID
and the ICC's Court of Arbitration - the new conflict resolution mechanism proposed is to
be firmly placed into the UN system as the organisation most appropriate to house a uni-
versally acceptable system of conflict resolution. As the existing institutions are not
considered as representative of the whole world community and as completely netural and
withcut inherent biases, the proposed mechanism would offer a new option for compromise
where divergent views have up to now prevented a consensus. The proposed system would
leave all the freedom to bilateral negotiations and would exercige no express or implicit

leverage to pressure parties into submission to its Jurisdiction. It shculd hence serve
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purposes of conflict resolution, confiict avoidance and overall stability of loug-ieiwm
industrial co-operation. The sugpested step-by-step approach, with close feedback between

needs and activities would allow an inexpensive and gradual build-up of services offered.





