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SYS':.':t:l ron 7l:E fil:SOW':'IO:i OF nmus7R:::AL CO-OPEFATIO~r COIIFLICTS 

1 • TEE :iEED FOR :iEW :-t:ECHA!HS:-tS FOR Co:TFLICT RESOLUTIO?! 

1.1 Conflict Resolution as an Element of International Industrial Development Lav 

Conflicts inevitably arise in the context of industrial enterprise c0-operation. 

?heir occurrence is due to its complexity, to the technolo~ical chan~e, to its lon~-term 

character and to the divergent interests and attit11des of partners vhich oft~n do not have 

a homogeneous background. The methods and mechanisms so far used for conflict avoidance 

and conflict resolution do not shov the required effectiveness and res!J<insiveness n~cessary 

for 7hird World industrialisaticn. An effective sys~em of conf:ict re5olution based on 

the recognition of need both for stability and for adaptation in long-term co-operation 

agreements ha~ to be constructed. 

Conflict resolution is based on legal standards and principles of decision vhich vill 

be decisive for the outcome. Conflict resolution methods also constitute an important 

component in the programme to promote the evolution of a Nev International Industrial 

Development Lav. The proposed System for the Resolution of Industrial Conflicts.!./ is 

hence closely linked to the proposed Commission for International Industrial Development 

Lav. Bo·, h proposals attempt to institutiontlise essentitl and mutually .::omplementing 

functions f a !rev International Industrial DevP.lopment Lav. 

1.2 Present Position of Countries vith Respect to Conflict Resolution 

International arbitration and the use of the established institutions as instrument 

of dispute settlement is generally advocated by transnational corporations and industrialised 

countries. Beside~ the reasons normally advanced in favour of arbitration expediency, 

expertisP., and confidentiality, the main argument in favour of international arbitr~tion 

r.is been the expectation of i~partiality. National courts, it is feared, vill often decide 

under poli t:;.cal pres cure and .::an therefore not be trusted to render a ne•1tral decision in a 

p~liticised conflic~. This insistence by industrialised countries is articulated in their 

positi?n in the North'South (CIEC)-Conference: 

!/ 

"D~_aputes betveen a host co:llltry and a foreign investor shall be resolved 

rapidly, in accordance with the above principles and with the procedural 

standards called for by international lava; access to international ;..rbi­

tration shall be available. Where yossible, the procedures to be followed 

should be a,;reed upon before any dispute arises. In all cases, arbitration 

proceedings and standards Lbould be transparent and mutually satisfactory 

to both investors and host government. The IBRD's Center for the Settlement 

of Investment Disputes it M i111J>Ortant institution i.n this regard." 

For a background analysis of this proposal see, Methods and Mechar.isms of International 
Industrial Enterprise Co-operation, UNIDO, 1979. 
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Develop:':•1g countries, o:i the other hand, do not share ttese vievs. Le.tin J\r.:erican 

countries have consistently ~dhered to the Calvo-Doctrine vhich prohibits suomission of 

investment dispute~ to a non-national arbitration for'.ll'I. The releval1t aut~oritativc 

resolution of the U?f General Asse::ibly on the Charter of Economic ~ip;hts and Duties 

(Res. 3281, XXIX) as ~ell as official statements by other international organisations 

(OPEC Hes. XVI.90 of 1Q68; De=ision 24 of the Andean Pact Commission) reflect this 

official viev of developing .:ountries. The most recent state?!lent of this viev is also 

to be found in the respective •·south'' position paper of the Tiorth-'South Conference: 

"Disputes betveen a host country and a forei11,t1 investor shall be rcso.Lved in 

accordance with the national le~islation of the host country by its ovn courts 

of lav except in those ClLSes vhere the host counti-y govenunent freely chooses 

to submit the matter to international arbitration. In all cases, arbitration 

prcceedi~gs and standards should be tra~sparent and mutually satisfactory to 

both investor::. and goverruuents. •· 

The opposition of developinR countries against internationel arbitration is based on 

t.he one hand on the concept that national sovereignty prohibits a foreign tribunal to Judge 

on the legitimacy of state action. On the other hand, it is based on the fear that traditior.al 

international arbitration - practised primarily throuph the prevailing institutions - is not. 

favourable to developing countrie3' needs for a legal process vhich is responsive to Third 

World economic development. Procedures, standards a."ld experts of arbitration tribunals are 

said to be impregnated by the concepts a~d attitudes underlying business behaviour and 

respective interests of capita!-exportinp; industrialisec states. 'i:'hat this stance mB.Y not 

be unfounded is reflected in the fact that alnost all publicly knovn investment arbitration 
l' cases were decided by western eminent lavyers against the ro~t state.-· 

1.3 Nev Methods of Conflict Resolution in Support of Third World Industrialisation 

It is increasingly being reelised by developing countries that an effective mechanism 

!or conflict resolution may be of great utility for Third Worlu industrial develnpment, 

provided that the rules and institutions are chanred in order to be responsive to the 

specific needs cf economi~ development. 

This attitude is already reflected in the South-position for the North/South Conference 

vhere the preference !or co-r.ple~e national Jurisdictior, ~xtends only to ''investment dis­

putes" - i.e. essential matters of national sovereignty - and where a freely conceded sub­

mission to ncn-nat~onal ~rbitration und~r rules and standards ac~eptable to the host state 

is recogni3ed. Algeria has begun to qJ~stion the exclusive hold of the Northern enter­

prises and statea o••er international arbitration by callinp; for an appropriate system of 

!/ Cf. Gold:i~lds, L.; Soci~t~ Rialet; Saudia Arabia v. ARAMCO; Quatar v. International 
Mllrine Oil Petroleum Development Corp. v. Sheikh of Abu Dhabi; H!OC v. Sapphire; 
th:.F appli~s even to recent cases such au TZXACO.'CALASIATIC v. Libya and BP v. Libya. 

... 
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t
. l.' opera. ion.- Non-official representatives and non-eovernmental organisations froc deve-

lopinr. countries have strongly supported this viev requesting a. structurally revised 

system of conflict resolution i~ favour of the special needs ana conditions of developin~ 

countries e.t the International Arbitration Corll!'ress in Nev Delhi (1975) and ~·!exico (1978) }/ 

A:r, effective - and structurally revised - system of conflict resolution can contribute 

to Third ~;orld industrial development in several, essential vays. It allovs to harness 

the industrialising potential from industrial ~o-operation on a long-term basis by pro­

viding for the requisite stability and adaptation to steer a COD!plex project throur:h the 

ston!ls of fast transiticn. It means that conflic~s vhich ~re costly for both parties - in 

terms of fiscal re·.- :nues foreF,one. of developl!lental contribution lost - can be avoided or 

resolved. l·futwL.ly trusted conflict l·esolut.ion, furthermore, reduces the mistrust vhich 

leads to the goal of fast and high profits on the side of the investor and of ti~ht and 

suspicious control and intervention on the side of the host state. f.ff~~tive conflict 

rEsolution is also a method of conflict avoidance. 

An effective and structurally revised system of conflict resolution has to be vieved 

particularly in the context of collective self-reliance and the objective to increase 

South/South industrial co-operation. At present. South/South industrid co-operation 

has still to rely to a. considerable degree on the services provided by traditional arbi­

tration institutions. A new system of conflict resc.lution p;eared to specific South/South 

requirements has not yet emerged. The task or the pr~posed system of conflict resolution 

can hence be understood as prollloting efforts to establish arbitration as a distinct 

instrument for South/South industrial co-operation. 

These considerations underly the presented proposal for a System for the Resolution 

of Industrial Co-operation Conflicts. It has to fulfil the difficult task of resolving 

the controversy between the insistence on national Jurisdiction only and the insistence 

on traditional international arbitration. Stability is viewed not as a static concept -

as in the reT'leated insistence on "investment security"' -. but as a problem of equitable 

and fair procedures of adaptation, i.e. as '"dynamic st::.bility'". The various components 

of the proposed system when taken as a package, represent a fin ly balanced synthesis. 

The philosophy behind the proposal is not of rejecting existiag mechaniS111s, but of 

improving them and of creating nev, complementing mechani8111R to increase and enrich the 

options available to partners in a co-operation contract. By opening up nev avenues for 

agreement, the proposal seeks to create institutior.s and dynamic processes to stAbilise 

mutually bereficial projects vith a lasting canmunity of interest and vith terms not 

negotiated at ~ time of one-sided bargaininr power relationship. The proposal constitutes 

!I 

g/ 

Cf. M&noire pr~sent~ par l'Alg~rie a la Conf6renc~ des Souverains et Chefs d'Etats des 
Pays Membres de l'CPEP, March 1975. pp. 2ll, 227. 

Cf. also the Report, by tbe Afro-Asian Legal Consultative CX-ittee (AALCC) on its 
15th seAsion, 1974. p. 119; cf. also the U11CTAD Doc. TD/B/C.7/17 of 18 September 1978, 
p. 42 in preparation for the Manila Conference. 
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hence one method in the rrocess to bring about a nev International Industrial Development 

Lav, one element in the implementation machinery of a r:e.<1 Internat.Lonal Leital Order for 

Industrial Co-operation. 

2. EXISTING INSTITUTIONS FOR CO~"FLIC"' RESOWTIC!l A!ID PRESErIT P.RAC'!'JCE 

At present, conflict resolution in investment matters is divided betu~en the cor.q:ie­

tence of national courts - particularly in countries 1dhering to the Calvo-!'octrine and 

ccuntries of a relatively strong bargainir.g pover - and submis~ion to international arbi­

t:-ation tribunals. Arbitration before a national arbitration tribunal, constituted ad-hoc. 

is sometimes a compromise solution. In non-inv~stment disputes, rel~ctance ~ainst non­

national arbitration may be ~ eau ... .;1, but still exists as expressed in !Jecision 211 of the 

Andean Pact's Commission. The form of dispute settlement and its effects depend to a 

considerable degree on the arbitration institution used. 

The International Chart~er of C0111111erre's (ICC) International Court of Arbitration is 

the most frequently used arbitrat;on facility. ~e ICC has recently issued rules for 

contract adaptation and established a Center for Technical Expertise. The considerab~e 

expertise and the efficient instit-:;~.~onal tramevork pravided by the Cnurt and its 

Secretariat are a precondition for its success. Anot.1er favourable condition has beer. 

the relative homogeneity smong the international business community of vestern countries, 

the principal clientele and the most influential members of the ICC. 

The Conv.?r:.tion on the World Bank's Centre for t1'e Settlement of Investment Disputes 

~ICSID) has been signed by 77 ~ountries and ratified by 71 since 196~ Algeria, Libya 

and Tanzania &re notable exceptions as are socialist countries (except Yugoslavia and 

Romania). most llOjor petroleum producers. the Le.tiri American coun .. ries, India, Thailand 

and the Philippines. Ca.~ada - an industrialised country vith an exceptionally strong 

·esence of TNCs - is also a non-member. From 1965 to 1979, only lC cases h-~e come to 

the ICSID's arbitration tribunals, several of vhich vere vithdravn after one host state 

(Jamaica) refused to accept the ICSID's jurisdiction. It seems that also in most of the 

remaining cases no decision vas rendered. In i978, the ICSID added facilities for con­

ciliation, p-bitration of non-investm~nt disputes and for fact-finding. Industrialised 

countries are di2posed favourablf tovards the ICSID; some investmen~ insurance schemes -

e.g. in France - require submission to the ICSID. This preference is also reflected in 

the "Horth" position at the North/South Conference presented above. The ICSTJ juris­

diction is seen by investors as a protection against renegotiation of lon~-,erm invP.st­

ment agreements; the organisationiU. ties to the World Bank are vieved as an additional 

i!eterrrent an:! stl'.bilising factor.Y 

!/ Sctnidt, J., ArbitratLn :mder the Auapicer of the !CSID, ff&rvar,~ Jc.urnal of Inter­
national JA.v 17 (1976) 90. 
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In the context of East.'West relations, arbitration has taken a special significance, 

as the Final Act of the Helsinki Conference in 1975 has expressly endorsed arbitration fur 

industrial co-operation)/ Hiehly specialised arbitration tribunals attached to the national 

chambers of commerce are available for settling disputes in international CMF.A trade and some­

times in East/West co-operation. As a compromise solution, socialist states have also accep­

teC:. nou-national arbitration at relatively "neutral" locations._g/ 

In East/South co-operation, conflict resolution is sometimes entrusted to the 

socialist states' national arbitration tribunals, and sometimes a specific procedur-! for 
31 dispute settlement is provided through inter-gove::::-nmental agreements.-

State-to-state procedures for solving differences arisinp; out of private foreign 

investment are also to be found, albeit at present relatively rarely, in inter-governmental 

West/South agreements concerning specific projects. 

Of considerable interest for the presented proposals have been activities undertaken 

by developing countries to establish mechanisms of conflict resolution among themselves. 

The Afro-Asian Le~~l Consultative Coaanittee (AALCC) is pT'>moting the establishment of 

region~\ arbitration centres in developing countries; tvo project~ of this kind (Cairo, 

Kualc1. L>impur) are already close to the fully operational stage. ESCAP has - parallel to 

Ee- - rules for arbitration procedure. Regional methods of conflict resolution are also 

envisaged in a number of regional co-operation or integration l -rang~ments; far exa;nple, 

the Convention eatablishing the Inter-Arab Investment Guarantee Corporation provides 

(Art. 34 ff.) for a procedure of concilia~ion and ar~itration vhich can be t~rmed re~ional 

conflict resolution. 

1. GAPS IN THE EXIS'T'"UG INSTITUTIONAL INFRASTRUCTURE 

Th£ major international arbitration institutions have been criticised by th~ Jeve­

loping countrits on many accounts. Several alleged characteristics of arbitration under 

their auspices are vieved as roadblocks to a free industrial development and as an impo­

sition on national eccn0"1ic sovereignty. Exa.!1.'es are the internat:onal reactions against 

host state attempt to redress unequal terms of investment agreements, the application of 

legal cor.cepts ar{sing from the COlllllercial interaction of western countries, th~ absence 

of sufficient responsiveness to Third World economic development and the inherent bias 

of the arbitrators in favour or ;;he legal co;1cepta and the arguments accepted in 

vestern legal ::ulture)/ This viev ie aummar!sei by a recent major study by the UI Centre 

on Transnational Corporations.!./ 

!/ Strohbach, H., Improvement of Existing Mecha~il'llls of Dispute Settlement, Berlin 1979, 
Report for UNIDO. 

~./ Boguslavsky, M.M./Platonova, N.L., Legal Aspec;;a of Industrial C.0-operatiun betv.:en 
the Zoviet Uoion anu other CMEA Countries and the Developing Countries, Moacov 1979, 
Ruport ror Ul'IYDO. 

:J/ Benchikh, M., t.ea ~~lationa entre lea Entre,riaea Trenanationale1 et lea Paya Soue­
~elop~s: 1'.:ontrat Produit-an-Mairi et Arbitrage, Algieu, 1979, Report for UIILO. 

~I See next pi1ge. 
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submitting investment disputes among themselves to the conflict resolution mechanisms 

created. 

In essence under ~ preseat arrangement . developi.i.g countries have been reluctant in 

3ubm.itting investment disput~s touching the essence of national sovereignty to non-nationtl. 

arbitration.,;:_/ This reservation is shared in most western countries, where a stror.r, reluc­

tance exists against submission to non-national arbit~ation of acts of state, of issues 

coLsidered to belong to public policy or of public enterprise._g/ 

From the preceding survey it can be concluded that the ~revailing insti' utions and 

practices do not find the universal acceptance necessary for an effective system of conflict 

resol1 .tion. The ICC's arbitration is regarded as being reflect iv<? of the v, stern inter­

national business c~ity. the World Bank's ICSID cannu~ cowit on a larl-':e number of major 

develc.'!Jing countries and socialist states as signatories. But even the signatory states 

seeni to have considerable reservations. The almost complete absence of meaningful c~nflict 

resolu'l.lon activity may be an indicator of such reluctance. There seems to 1>e an apparent 

need tor mechanisms or conflict resol•ition vhich reflect the specific requirements or Third 

World industrial developaent and vhich can be oriented to South/South industrifll co-oper­

ation. Rev proposals would have to build on South/South activities s11.:h as the AALCC's work 

and the Inter-Arab Investment Guarantee Corporation's regionri ::.rbitration schemes. In­

proved and nev methods should have their place under the auspict:s of the United Nations as 

a truly universal organisation. Rev mechanisms e~e not meant to replace existing insti­

tutions or dispute their value, but to add a new option tor participants in industrial co­

operation vho have hitherto not been able to agree to their mutual satisfaction on one of 

the existing mechanisms. such nev solutions should leave all the freedom to the bilateral 

negotiations or pa.i-tners. Partners should not de iure or de facto be coerced into arbi­

tration through investment insurance or •inandng leverage. 

':.J THCs in World Development; A Re-Examination, E/C.10/38 of 1978, p. 122: 

''Many host develo::iing countries have reservations about international arbitration. 
Latin .American states have traditionally opposed international arbitrat;on as a dero­
gation from their sovereignty and )1.,··~ consistently resisted accession -..o the ICSID 
Convention in accordance vl~~ the Calvo Doctrine. Other hodt states which have 
acceded to the Convention have adopted a cautious attitude towar1lq actual participa- ' 
tiou in ICSID proceedings, yarticularly in respect of major r~licy disputes. Many of 
these states harbour the tear that recourse to international arbitration vould result 
in a vindication or traditional international legal principles which are perceived to 
be more favourable to investors than to host states. Host states are more likely to 
participate in international dispute settlement in the t'utm·e when they are confident 
that the basic groun<' rules relating to foreign investment and general prindples of 
lav have been su~f~ciently retonaed to reflect the assumptions or the Rev International 
Economi..: : t"der. " 

Ct. &l.ao Art. V(2) ot the Nev York Convention on the Recognition and Enforcement of 
Foreign Arbitral Avarda or 1956, vhicb allows non-recognition it recof(Jlition would be 
contrary to pcblic policy or it the subject matter ia not cap ... ble of settlement by 
arbitration. 

Ct. th'. US Supreme Cc.urt 1a Dec1aion in Wilko Y. swan, 346 US 427 (1953); A + P Plastic 
P'ack C<imp. v. Monsan".o C~"llp. 396 F2nd 710 (9th Circ. ); see also the Federal Republic 
o~ ~·· 1ederal t'L.i.l Court in AW1l/RIW 1969, p. 230; Battifol, Arbitratfon Clauses 
ci:>nclUC.:.ed be';veen Frech Oove..-ment-OVned Ente1"!rises and Foreign Privat.e Parties, 
7 Colum • • i. Trana11ational L. 32, 1968. 
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Bearing in mind the gap identified in the present institutional infrastrJcture it is 

proposed to set up a system for the resolution of industrial conflicts. ':'he basic aim of 

the system vt...U.d b~ to overcome the present s~o~tcomings as d~~~r1bed above. In specific, 

a nlDl!ber of guiding princ~ples have to be observed in designing a System for Resolution of 

Industrial Co-operation Conflicts. 

Proposals for conflict resolution have to recop,nis~ the principle of na\ional 

economic sovPreignty. This implies that the establj~riment and the improvement of national 

institutions for conflict resolution should recei;e highest priority. Appropriate tech­

nical assistance, training ane international ~J-ordination should be oriented at making 

national centres an acceptable form of conflic~ resolution in respect to expertise, neu­

trality and expediency. For the purpose of making su!h national. bodies acceptable, utmost 

care has to be paid to build HD a reputation for .:mpr.rtiality and fairness. 

Regional c~nflict resolution can be a contribution to collective self-reliance in 

dispute settlement, to successful and effective regional co-operation. It could be a 

compromise solution> where neither purely national nor traditional international arbi­

tration is £ccept~ble. Economic state sovereignty of developing ccuntries could thus be 

expressed at the regional level. 

Global action should concentrate on tech.~iclll assistar~e and trainin~, on communi­

cation, ~o-ordination and or. the design of appropriate model agreements. Only wh~n required 

by imperatives of efficiency and necessary concentration, can global facilities take the 

place of national or regional bodies. 

Conflict resolution should inc~ude specialised methods for solving technical dis­

putes and for contract adaptation; both services are necessary due to the technical com­

plexity and the long-term character of international industria~ co-operation contrac~s. 

5. THE BASIC ELEMENTS OF THE PROPOSED SYSTEM 

The proposed system consists of National Arbitration Centres, Regional Arbitration 

Centres and an International Centre to: the System. Activities to pro~ote the setting-up 

of this system vould be undertakr~ through the International Centre. 

5.1 National Arbitration Cwntres 

For develop\ng countries, the exclusive Jurisdiction of their national courts is the 

preferr~d ~~rm ot conflict resolution. However, national coui'ts Llay' often not possess the 

requisite expertise tor complex international industrial co-operation matters. Foreign 

enterprises vill oft.en be deterred from c'--operation it they have to submit to the ex­

clusive Jurisdiction ot national courts. In case they are willing to aubmi t, they vill 
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~sually ~uild acdition~l s~feguards into the project's or£anisation vhich vill hP ~~~t~y 

fo~ both parties. In thi~ situation, national arbitration, as opposed to recourse to the 

no~Al national courts, vill be an alternativ~ favoureJ y a.~d acceptable to the tost 3tate. 

1~.1s preferenc~ wi~l be particularly strong in matters which a...-e close to the essence of 

national economic sovereignty, s•:ch as special concession rip,hts, tax rules, economic 

development cblie~tions, the regime governing non-renevable natural resources end o~her 

issues of pu~lic policy. 

Accordingly, the establishing of national arbitration centr~s shouJ~ be encouraged by 

a11 means with the purpose of t:Ulking them acceptable to forei6Jl partners. A high reputation 

fo~ objectivity, for impartiality and remoteness from political pressurPs, for expertise, 

efficiency and expediency js an essential factor for such acceptance. The encouragement of 

national arbitration centres can build to so~e extent on the successful experience of 

socialist states' dl'bitration tribunals attached to the nationlll chambers of comr.ierce and 

on the ad-ho~ artitration tribunals established by some deve~oping countries, exclusively 

composed of nationals and ~ituated in the capital of the host state. It can also build upon 

the AAI.CC's activities to foster national expertise in arbitration and on the practice of 

some countries which engage in technical assistance through co-operation agreements of their 

national arbitration institutions with the respective body in a developi1~ country.!..' 

The assistance . iuired sho11ld come forth from~ UN body acting as a focal point r~n­

centrating expertise and hitherto fragmented individual piece-meal oper~~ions. 'J'he assistance 

required would comprise trair.~u~, ,,b:._"::~tion, regional and intP.rnational co1111t:unication 

and co-ordination. It would also encompass thP. design of model clauses in co-operation 

contracts providing f0r submission of disputes to a National Arbitration Centre. 

5.2 Regional /.rbitration Centres 

Many conflicts arising out of industrial co-operation require highly specialised 

expert-.ise, not only i:1 tne field of arbitrEtion procedures, tut even more so in a vide 

rRnge of rules and practices relating t~ c~'llll!ercial and industrial trana~ctions. At the 

same time most countries, particula..ly those o~ a smaller size, are likely to have only a 

small nlllllber of disputes reaching th~ stage of arbitration. For these reasons, the efforts 

for.establishing expertise in developing countries must to some degree ·Je concentrated in 

collPctive mechanisms of conflict resolution. A development of comprehensive conflict­

solving capacities in each host state would lead to a multiplication ~f under-utilised 

facilities and thus occupy highly qualified peTsonnel without corresponling benefits. 

Accordingly, an approach of regional conflict resolution is necessary for many types of 

disputes. Such an approach has the additional advantage that regional fa~ilities vill in 

many cases alleviate suspicions concerning the political control over di.~ute settlement, 

as regional facilities are more removed from direct political pressures brought to bear on 

conflict resolution. But a major advantage of fostering regional conflict resolution seems 

!/ Ct. Strohbach, H., op.cit. 
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to lie in the fact that such ~echaniS?:is promise to be 'i!I a-propriate method to handle 

conflict:; arisini; in the context o~ reeional ~ .1ter;ra.tion and co-o;eration. ':be r.rovinr: 

r.ced fo~ nnd acceptance 0f such ~ rer,ional soluticn is reflected by such rer.ional actio~ 

as E~C/.I' 's arbitro.tion rule:;, thi: ro:?c:ional dispute settlement sc~-'!'!'.!es established thro•.ic:h 

inter-covernr-ental inst~uments - as, for ~Xal!'ple, tte Convention establishinr. the Inter­

Arab Investnent Guar:u.tee Corporation - and the p-~notion of the reP,ional arbitret1on 

centres by the ~.ALCC. 

Rer:ional ... ·bitration Ct·ntre should be set up by and attached to the tm Regional 

Economic Commissions. ':'hey could be integrated to the extent possible vith existing 

arbitration facilities operating on the regional level. They vould apply uniform pro­

cedural rules. Arbitrators vould be selected o..it o'!' experts in industrial development 

law L~t of the countries of the region vith due qualifications to ensure expertise and 

impartiality. 'They •ould be called on throup,h a request by one o~ t~e parties and a 

corresponding contractual submission or through s~ipulations in interF,overnmental ap::ree­

ments to use the ReP,ional Arbitration Centre. 7hese Centres could also - if considered 

necessarJ - ·;upervise vhether :f'UndP"'Pntal procedural and ::iaterial rules or' fairress and 

equity in proceedings before national arbitration centres are b""inp: complied vith. ':'heir 

regional character, their attachment to the UN system and their role in the evolution of 

a !le;r International Industrial Development Law would disi;infUish them from the m9.,1or 

existing arbitrati>n bodies. 

In line vith modern devel0pments and the gr~•ing complexity of long-term industrial 

co-operation contracts, several specialised facilities could be r.ttacheo to P.ep:ional 

Arb~~ration Centres. 

5.2.1 Facility for Contract Adaptation 

Long-term contracts require sophisticated methods of adaptation in order to m&in­

tain the stability of a mutually adva.,ta~eous relationship. In theory, normal arbitration 

procedures could be used for adaptation and for fillin~ g~ps vhich the parties le:t't con­

sciously or unconsciously. Hovever, up to now, these procedures have been rarely used for 

the purpose of adaptei;ion. In response to this situation, some arbitration institutions 

o.nd re~laticns dealing ;rith international contracts ~ave recently begun to provide for 

specialised contract adaptation)/ Many costly escalations of conflicts could be solved 

if a method were found to adapt long-term contracts to chanp;in~ circumstances, to maintain 

the initial notion or fairnesr. through the storms of chanp,e and 'o revise a contract which 

has ~ecorne unblllanced through the ini~ial unequal distribution or bargaining pover or 

obsolete through fundamental changes in compa: ·able agreements. Institutionalised 

renegotiation woll.d be a mechanism to break a deadlock created by the unability or 

~/ er. the recently established ICC-Rules for Contract Adaptation; Art. 295/L2 of the 
Germo.n Demvcratic Republic's Code on International Economk Contracts; cf. also the 
former UR Renegotiation Act for Government Procurement Corcracts establishing a Rene­
gotiation Board. 
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Fver. if such 'l. f:i.cility 

vas not actually used, but could be invoked by one of the parties it voulc constitute an 

inr.entive for the parties pressurine them to find an aP,reenent on their ovn. Pe~ional 

Fac:.lities for Contract Adaptation could hence be established vithin t!'!e context of 

Regional Arbitr&tion Centres vith appropridte ~rocedural rules and material standards to 

vhich the parties could have recourse vith a request for contract adaptation. ?he Facility 

c0t' .1.d also constitute a point of referral for intergoverru:iental ae,ree"lents. 

~.2.2 Facility for 7echaical Ex~ertise 

Technical disputes are increasinely important in codern industrial co-operaticn. In 

recent contracts, procedures of techni~o.l expertise often gain ~redoninance ove~ thE tradi-
. al .. 1 al b. . l' .,. h . 1 d . . • tion ~roce~ure of eg ar 1trat1on.-' ~ec nica prcc~ ures and c~1ter1n are ~Y r.o means 

neutral: they often reflect an inher~nt bias in fa•rour of the !!'.odes of technical b•.:'.'ir:ess 

behavi~·1r in industrialised countries and t~ey are not oriented at t!'!c srecific require­

ment~ for appropriate technology in developin~ countries. Also, the technical experts 

called upc, ~~give an impartial expert's decision can o~en not help being intep,rated 

clos-::ly into the transnatiord.l netvork of their r.iajor clients. Professional standards 

applied by tethnical experts cften leave rjnsiderable leevay for discretio~;. Some agree­

ments, for these reasons, have attempted to define specific technicr.l criteria for deciding 
21 

disputes in such a~eas as accOQ,ting, fea~:~1lity studies, fai1· market pricing et al.-' 

Acco: 'lingly, ruies, procedures and capacities for technical expertise s;;.:iuld be deve­

loped vith a vie•.f of responding tc the specific needs of Third Worl•l industria: developr.ie::t 

and to procote the grovth ar•d thP use of developing country-based technical exp~rtise for 

questi0ns of dispute set~lement. :acilities for Te=hnical fxpertise should be established 

vi thin the context of Regional Arbit~·ation Cei1t!"es; if so required by reasons of effi­

ciency, they could be concentrated at the International Ceiltre. The Centres for Technical 

:C:Xpertise vould provide services of technical expertise upon referral by the parties or 

through intergoi:ernmental agreements. ·.'hey would drav upon to the r,1aximum extent feasible 

on the expertise available within developing countries and within the UN system. 

).2.3 ~it:;t for Co,1ciliation 

Often, non-litigoi.:<1 ways of settling disputes are preferred, as the) avoid costs 

aud efforts involved in long dra'W'?l out disp~tes. Western parties may rarely avail them­

selves of conciliation proceedings as they are either likely to undertake conciliation 

efforts by themselves or as they come from a tradition which is favourable to judicial or 

arbitral litigation. In some developing cc;.ntries, hovever, 'he culturRl tradition is 

opposed to litigation and is more inclined to fa;our non-legal p~ocedures of conciliation.]/ 

!_/ er. the ICC's recently established Centre for Technical Expertise and the ICSID's 
Additional Facility ~omprising a procedure for r&ct-rind1ng. 

?J er. w&lde, Th. W., Negotiating for Dispute Settlement, Denver Journal of International 
Law "1!d Policy, Vol. 7, 1?77, p. 55rr. 

er. Tievu.l, S./Tseg&h, F., Arbitration and the Settlement o;· Commercial Disputes: A 
~elective Su.rve/ of African Practic~, ICLQ 24, 1974. 
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It ma,v he~ce prove u~~ful to provide a facility for conciliation to vhich parties could 

have recourse before taking to th~ mo~e fon!!&lised arbitration. Respective facilities 

attached to the Regional Arbit~ation Centres cotu.d provide appropriate conciliators, or~a­

nisational services and procedural rules. 

5.:> L Facility for Summary l!earings 

~~en, the ~rocedure of a SWlll!l8.l"'J hearing and a respective expeditnt decision are 

necessary for co-operation projects, e.g. for filling of unforeseen Y,~ps during project 

implementation. Here, a respective Facility for SUilll!lary EearinFs, or a special procedure 

for sumrua.ry decisi~ns could add a u~eful component to the fUnctions of co~flict resolution 

discussed. The Facility for Summar/ Hearings could be partic•llarly useful in R frequently 

encountPred aeadlock situation: many developing countries o~en insis~ on first-der.tand 

perfomance bonds, while forei~ enterprises!/ - supported by national and international 

industry as~ociations - prefer perforr.iance bonds conditioned upon an nrbitral avard. A 

compromise ~0sition would r.ere be to require foreign partners to post higher perfol"'Tlance 

bonds as is practised today (say 25-50 per cent instead to 10-15 per cent) or on an amount 

above the usual level - conditioned upon the aw!ll"d of the pro10sed Facility for Summary 

Hearings. 

5.3 International Centre for Conflict ReJolution 

~t the apex of the proposed sys~em, an International Centre for the System for the 

Resolution of Industrial Co-c0peration Confl_icts would be responsible for co-ordinating 

technical assictence and support to national and regional arbitration centre~. It vould, 

through information-sharing, recommen~'tions and the elaboration of model clauses for con­

flict res0lutivn link the function of conflict resolution vith the legal programmes on the 

global level under the responsibility of the proposed Commission for International 

Industrial DevelolJl!lent Law. Specialised training could be provided, inte,.. alia, through 

a system of rotating fellowship whereby experts from developing countries vould be famili­

arised with conflict resolution e~p~rtise in the International Centre or in Regional Arbi­

tration Centres. In many instances, the International Centre could act as a broker of 

co· ~eration betveer national arbitration centres and organisations and ne~ly created 

insti~·1tions in deveJoping countries, thus channelling technical assistance of a neutr~l 

nature to co..antries requesting it. 

In principle, the Centre would not engage in actual arbitration. In highly specialised 

nrea3, it might be more practical, however, to concentrate technical functions globally. 

The International Centre could also develop a limited appeal procedure to supervise regional 

and national arbitration tribunals for their compliance with fund8Jllental rules of procedure, 

industrjal development law and fairness. Such a superv~sory function might incr~ase the 

acceptebility and the reputation of national and regio~al bodies. 

y Ct. the ICC's recently issued Uniform Rules for Contract Guarantees. 
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6. ORGANISATIONAL ISSUES 

A first step to set up the system proposed vouJd be to assien to a small group of 

highly qualified indltstrial development lawyers ~o un• ':°take an in-depth survey of 

existing arbitration institutions in developing coun~ries. of expertise available vithin 

the U:! system and vith establis!1ed arbitration institutions of the ICC, the World ~k 

and the C:-{EA countries. The potential of technical assistance from these institutions 

could be explored and matched vith corresponding expectations in developing countries. 

An expert group could elaborate proposals for the organisational set-up and the desip,n 

~odel clauses and negotiating guidelines. ":'his responsi;ility vould have to be clo.ely 

tied tc the pror,ramme to promote th~ evolution of a nev International Industrial Develop­

ment Lav. 

On a step-by-step basis, jointly vith national institutions 3.Dd the Re~ional EconoMic 

Commissions as vell as the AALCC, national and re~ional centres co'llld be established. As 

corresponding needs can be ~ufficiently perceived, the additional facilities discussed could 

be created. If a gradual step-by-step approach is observed, the risk of a multiplication 

of under-..itilised capacities and of excessive e::iployme_ . of scarce personnel resources can 

be avoided. 

Costs for the proposed system vould be relatively small - ~ secretariat p:roup of three 

to five professionals vould probably be sufficient, vith Joint Units in the Re~ional E~o­

nomic C011D11.issions. 

1 . SU!-i:·tARY .AiID CONCLUSIONS 

A regionally and nationally decentralised system of conflict resolution is proposed 

for conflicts arising out of international industrial co-operntion. Iniol'l!lation-sharinr. 

technical assistance, specialised services and eventually some supervisory· responsibility 

vould be concentrated in an international centre, vhile the prenorninnnt share of ~ctual 

arbitration should be taken by national IUld rer,ional bodie . Distinct facilities ~ouln 

provide for specialised services of conflict resolution - particularly contract adaptrtion 

an~ technical expertise. ":'he proposal should offer the l':l"Ound ~o~ a consensus by ~oinr, 

beyond the present controversy betveen insistence on international arbitration on the one 

hand and the incistence on complete national jurisdiction on the other hand. In contrast 

to prevailing international arbitration institutions - particularly the World Bank's ICSID 

and the ICC's Court of Arbitration - the nev conflict resolution mechanism proposed is to 

be finnly placed into the Uri system as the or~anisation most appropria.t~ to house a uni­

versally acceptable system of conflict resolution. As the existin~ institutions are not 

considered as representative of the vhole world community and as completely netural and 

vith~ut inherent biases, the proposed mechanism would offer a new option for compromise 

where divergent views have up to nov ~revented a consensus. The proposed system vould 

leave all the freedom to bilateral negotiations and would exercise no ~xpress or implicit 

leverage to pressure parties into submission to its Jurisdiction. It should hence serve 



, 

Page 13 

purposes of conflict resolution, conflict avoidance ana overall stabili~y oi luu~-tc<Tu 

industrial co-operation. ':he sugp.ested ~tep-by-step approach, vith close feedback betveen 

needs and activities vould allov an inexpensive and cradual build-up of services offered. 




