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' 
IRTRODUCTIOR 

This guide is intended for members of SubcO'ntracting Exchanges and has 
the purpose of directing the thoughts of main contractors (placers of orders) 
and of subcontractors when they are about to initiate negotiations to define 
the terms of their collaboration. 

The first part begins with defining the concept of subcontracting and the 
various forms which it may take as a result of the nature of the anticipated 
commercial and industrial relationship and of the economic and juridical 
contexts thereof. 

It is of prime importance that the parties should make their identities 
and positions mututally clear so as ta evaluate the economic environment in 
which the prospective commercial relationship will be conducted. It is of 
course obvious that the type of economy prevailing in the country, 
laissez-faire or planned, the convertible or non-convertible nature of the 
currency and the freedom of or restrictions on its movement, the tax and 
customs regimes, the geographical situation, the transport infrastructure and 
in a general way all the elements having an influence on the economy 
constitute factors which the future co-contractors should consider before 
concluding a binding agreement. 

The agreement as such will result from this initial analysis and its 
simplicity or complexity will depend precisely on the nature of the 
collaboration to be instituted and of the economic climate. 

Following this preliminary ratiocination, a choice should be made 
regarding the text of the agreement to be concluded, the aim being to choose 
the most simple wording provided that this imparts to the relationship between 
the parties the degree of precision and reliability necessary for success. 

The second part of the guide is devoted to discussing the various 
formulations available. The importance and content of each clause together 
with its possible repercussions are considered in this section so as to enable 
each interested party to appreciate their scope and to make an informed choice 
of the provisions which will govern the transaction. 

The third part of the document is made up of examples of order and 
agreement forms ~hich apply the principles set forth in the second part, and 
its purpose is th~s to provide main contractors and subcontractors with models 
which in some cases will require only supplementing and in others will call 
for adaptation. 

Our hope is that the users of this guide will find therein first and 
foremost assistance in the direction of their train of thought, then a kind of 
glossary of the clauses to be used with their meaning and implications, and 
finally texts easy to use and making possiole the rapid conclusion of 
transactions and their implementation under conditions of juridical safety. 
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FIEST PART - PU-CORTRAcnJAL COBSIDERATIOBS 

1. VARIOUS TYPES or SUBCOll'l'RACTIBG 

Depending upon their nature, the objectives pursued by the partners, 
their capacities and all the other features of the transaction being planned, 
the subcontracted services or supplies result in subcontracting rel3tionships 
possessing varying characteristics which will have an effect on the agreements 
to be concluded. 

The categories enumerated here are by no means exhau&tive, but should 
assist in classifying the economic relationship involved and in identifying 
the conmercial practice prevailing in the field to which it belongs. 

1.1. Ciassification by nature 

A. Speciality subcontracttng 

The subcontractor is a specialist in a certain field of technology either 
because he has a particular skill which he has been able to develop and which 
has provided him with experience or know-how which are sought after, or 
because h~ has available specialized facilities or equipment with which 
special processes or products can be carried out or obtained. 

The main contractor (or the owner) will look for a subcontractor in the 
light of this speciality and the subcontractor, if he wishes to protect his 
commercial position, must ensure that execution of the order accords with his 
reputation or even enhances it as a result of the satisfaction to be given to 
the main contractor. 

At the legal level, the latter may of course adopt a demanding attitude 
to the extent that th~ very reason for subcontracting is recourse to a 
specialist, a~ a result of which the quality guarantees may be extremely 
stringent and place the subcontractor under an undisputed obligation to 
furnish fully satisfactory results. 

The nature of the product or of the services to be supplied may be such 
that little or no tolerance will be allowed as regards the result, leading 
either to the unconditional acceptance of the product or service or to its 
outright refusal. 

B. Capacity subcontracting 

The main contractor may find himself faced with a transient or 
longer-term increase in demand, which he does not wish to meet by increasing 
his o'ln production capacity. 

He will therefore have a product for which he holds the specifications, 
works!.~p plans and all technical data. Handing these over to a subcontractor 
who happens to have underutilized production capacity will enable the latter 
to manufacture the product to the same quality standards as those of the main 
contractor himself. 

' 

l 
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Subcontracting of this kind will presuppose that the complete technical 
specifications will be placed at the disposal cf the sub~ontractor and that 
the latter will undertake to use these specific~tLons only for execution of 
the order ent1-usted to him. 

c. Relocation subcontracting 

This bears some resemblance to capacity subcontracting. A manufacturer 
operating in a country where production costs are high decides to relocate the 
production of an article or of components thereof in a country with lower 
production CO$ts, usually in a place where labour is cheaper. There are today 
numerous examples of this in the textile, electronic and other industries. 

The ~ubcontractor is under the complete control of the main contra~tor 
who, in most cases, supplies the raw material to be processed, defines the 
specifications of the product and takes over the entire output thereof. In 
such a case a subcontractor becomes in effect an annex of the main contractor, 
indeed as frequently occurs he becomes a branch establishment, except that the 
distinction between the legal personalities is maintained in the case of 
subcontracting. 

1.2. Classification by frequency 

A. Occasional subcontracting 

This is casual subcontracting vithin the context of a specific 
transaction or case. The main contractor is an entrepreneur or manufacturer 
and for reasons of convenience wishes to transfer to a subcontractor a certain 
operation, piece of work or product. 

The agreement underlying the arrangement should be made to measure and 
should regulate the relevant factors in detail, since the parties :ill be 
unable to base themselves on a history of past cooperation. This does not 
mean that it will be necessary to have recourse to complex juridical formulae 
but only that the parties should make sure that all the factors entering into 
their relationship are clearly defined. 

B. Habitual, possibly long-term. subcontracting 

Complex industrial products frequently call for the subcontracting of 
their ccmponents to specialists for a long period, the period, for example, of 
the run of a model. Thus, motor vehicle and aircraft manufacturers etc. 
frequently entrust vehicle instrumentation, and even aircraft engines, to 
subcontractors who virtually become co-producers since the models in question 
are so designed as to incorporate their products. 

In this case the contracts will operate on a long-term basis, their terms 
will be negotiated right from the outset and they will contain pro~isions for 
readjustment and for adaptation of the transaction to factors which vary with 
time. 

These relationships may assume the aspect not of genuine subcontracting, 
which presupposes a hierarchically organized legal relationship between the 
orderint party and the party executing the order, but rather that of a 



- 4 -

partnership in which the parties are equal and collaborate on the manufacture 
of a product which may, under certain circumstanc:s, bear their trade marks or 
joint trade mark. 

1.3. Classification implying special collaboration 

A. Subcontracting based on processing of raw materials supplied 
by the main contractor 

This arrangement can apply to any of the categories listed above. 
The main contractor wishes the subcont~~ctor to supply him with an article 
whose characteristics correspond exactly to what he has described, and 
which he wishes to incorporate into an appAratus or to sell on the same 
conditions as if it were the article which he himself manufactures or used to 
manufacture. 

The attention of the subcontractor should be concentrated not only on 
obtaining all the specifications, plans and other details necessary for 
production but also, during the entire period of the subcontracting 
srrangement, on consistency in the quality of the raw materials delivered to 
him for processing. 

B. Subcontracting involving the provision of specialized tools 
by the main contractor 

The subcontracted production is highly specific and can be effected only 
using special tooling not available in the trade or difficult to acquire, and 
which the main contractor has himself developed, or using moulds whose 
ownership normally remains with the main contractor, or, finally, using 
materials supplied by the main contractor. 

This form of subcontracting requires that the arrangements for malting 
available these tools should be clearly defined, as should be the training of 
staff, if necessary, for using the equipment in question. 

This kind of subcontracting will frequently fit into a pattern of 
long-term subcontracting. 

C. Research or service subcontracting 

This type of subcontracting frequently comes within the realm of the 
habits and customs which govern the field to which the subcontracted 
assignments belong. 

Thus technical, economic or organizational studies are generally awarded 
under engfneerinr contracts which, as regards their form and the definition of 
the liabilities of the subcontractor, correspond to a very widespread and 
acce~ted practice, to which the contract should conform. 

The same applies to assignments for the inspection and acceptance 
of manufactured articles and, in an even more prominent manner, to the 
transport of industrial products which, in most cases, follow their own 
legislation. 

L 
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CONCLUSION - DEFINITION OF SUBCONTRACTING 

Subcontracting is an act of collaboratio~ ~ilich places the subcontracting 
enterprise in a position of dependence on the enterprise placing the order 
(the main contractor), the latter giving its instructions and ensuring the 
manufacture of a product or the carrying out of an assignment on its behalf 
with a view to achieving one of its specific purposes. 

The subcontractor is thus the entrepreneur at one remove or even several 
removes to whom the principai entrepreneur (main contractor) assigns the 
execution of a part of a transaction entrusted ~o him in accordance with 
specifications or conditions taking account of the principal commercial 
operation embracing the subcontracting deal. 

The subcontractor is also the instance to which a producer, in his 
capacity as main contractor, hands over a part of his activities and which 
csrries them out according to the main contractor's instructions and under his 
control. 

Here, the term "under" means that the final recipient of the product or 
of the service is a third party outside the contractual relationship between 
the main contractor and the subcontra~tor, but does not necessarily imply a 
hierarchically organized relationship since in certain cases the relationship 
may be one of cooperation. 

QUESTIONS ARISING WHEN NEGOTIATIONS ARE STARTED 

A. In th~ case of a product: 

1. Is the order to be given unique or occasional, or is it part of a 
production run? 

2. Is it a product which will be used independently or will it form 
pa~t of an assembly of complex components of which it is only 
one item, an item whose defectiveness could compromise the operation 
of the whole? 

3. Is it a case of speciality subcontracting and what are the main 
contractor's reasons for placing the order? 

4. Is it a case of capa~ity subcontracting? 

5. Is the raw material supplied by the main contractor for processing? 

6. Does the anticipated subcontracting call for special tools? 

belonging to the subcontractor? 
to be provided by the main contractor? 

7. Does the product require the observance of special rules: 

as regards safety? 
as regards storage? 
as regards transport? 
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B. In the case of works or a service: 

1. Is it an independent piece of work or, ou the contrary, is the 
subcontracted work part of a whole, d~pendent upstream on what 
is being carried out by a third party and cont~olling downstream 
what will be effected by another third party? 

2. From whom will the technical specifications originate and how 
will the schedule of operations be organized? 

3. What will oe the conditions external to the subcontracting 
relationship which will govern the acce~tance of the work? 
(e.g.: hydraulic or electrical intervention) 

2. LEGAL COrr.rEXT 

The subcontracting operation will be affected by the legal context of the 
deal to be negotiated, and this will depend on certain factors which should be 
considered. 

2.1. The legal personality of the main contractor 

The legal status of the latter should be considered for the purpose of 
deciding whether a private business person, a company or a public body is 
involved, the financial hazards associated with these various entities not 
being the same. 

The financial situation of the undertaking should also be checked since 
the main contractor is going to be responsible for the price of the 
subcontracted order. Businessnen are normally under an obligation to publish 
their accounts and this is always so in the case of private law companies. It 
is therefore easy to discover the financial past of the main contractor.· His 
present situation is more difficult to estimate since the accounts published 
are at least six months old, although banking information can be requested and 
guarantees of payment can be arranged. 

If the sub~ontracting relates to an operation whose main contractor is 
only one of the parties involved or is, possibly, the overall entrepreneur, 
then provided that the subcontracting transaction is of some significance the 
subcontractor may obtain information on the main contractor's capacity to pay 
via the owner, or final customer, and invoke any legal guarantees. 

Indeed, some legal systems grant subcontractors a preferential claim on 
moneys due from the owner to the overall contractor, so that the subcontractor 
can ensure the retention of such moneys in the hands of the owner and thus 
ensure the recovery of the amounts owing to him, when these have been verified. 

' 

2.2. The legal personality of the subcontractor 

Similar questions arise with regard to the subcontractor. It is not 
likely that he will be responsible for the cost of the operation but his 
financial situation will have an influence on his capacity to execute the 
order. He should be in a position to pay for his labour, raw materials, power 
etc. and his solvency is therefore essential for the completion of the 
subcontracting relationship. 

L 
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If the order makes provision for a payment on account, the main 
contractor will be justified in wishing to asc~rtain that the advance he makes 
will be actually invested in the execution of the order, and may possibly 
request security for return of the payment on account and security for 
completion. These guarantees will be obtained by the subcontractor only if he 
is in a sound financial situation. 

2.3. Nationality of the parties 

If the main contractor and the subcontractor are of the same nationality, 
the relationship between them will be facilitated since only one legal system 
will be applicable. This will not be so in case of different nationalities, 
and the transaction will then be pla~ed within an import-export legal 
framework. 

., 
) 

2.4. Taxation 

If the relationship is confined to one country, the fiscal situation will 
be the same and each party will be aware of the tax implications for the 
transaction and hence the influence of taxation on price. If the fiscal 
system also makes provision for a turnover tax, the latter will be added to 
the price and will be the responsibility of the main contractor. If a value­
added tax (VAT) system is op~rated, payment thereof will be the responsibility 
of the final customer alone (ultimate beneficiary - owner), since intermediate 
VAT payments are recoverable. 

Other taxes levied on an industrial or commercial activity, licence dues, 
energy tax, income tax etc. are normally included in the manufacturing cost 
price and their impact will have been taken into account when prices were 
compared. 

In the case of an international subcontracting relationship, the 
situation is of course more complex. 

It should be stressed at the outset that as a general rule the 
relationships between a free zone and the country in which ic is situated 
aruount to an import transaction for this cou~try in exactly the same way as 
for a third country effecting imports from chis free zone. 

The questions which arise are mainly to check whether the dues normally 
levied in respect of an internal transaction are similarly levied in the case 
of an export transaction on the one hand and an import transaction on the 
other. 

Generally, there is exemption from VAT on exports and levying of VAT on 
imports. In cases of turnover tax, a check must be made to determine whether 
it is applicable. Some countries also subsidize exports, either directly o~ 
in a disguised form through the application of preferential tariffs. 

Furthermore, bilateral or regional agreements and double taxation 
treaties may have an impact on taxation and the mode of collecting taxes, and 
the organization of free zones may constitute an entirely special situation. 

All these features therefore call for careful consideration by the 
subcontractor when calculating the cost of providing his services or supplies 
and by the main contractor when taking the decision whether to subcontract • 
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2.5. Customs regime 

The above considerations regarding taxation also apply to customs 
matters, with the proviso that thi~ item is to be taken into account only in 
the case of an export-import transaction. 

The first step is to study the customs tariff applicable to the 
subcontracted goods or services, either under normal conditions if the 
exporting country is not bound by particular arrangements with the importing 
country, or under a preferential regime if a bilateral ~r multilateral 
agreement is in force. 

This study of the documentation should enable both the main contractor 
and subcontractor to determine the impact of customs duties on the cost of the 
goods or services subcontracted. 

Consideration of this factor can be of particular importance in cases of 
import of material for processing, assembly or finiehing. It will then be a 
matter of temporary importation, the arra.'lgements for which should be 
d-·ft--~ned in the light of the applicable legal provisions. 

2.6. Import-export licences 

The import and the export of certain goods to or from certain countries 
may be subject to licences which have to be obtained in advance. Before 
concluding the subcontracting transaction, it sho~ld therefore be determined 
whether such transaction will be subject to licensing of this kind and, if so, 
whether the licences can be obtained. Refusal of a licence would constitute 
an impediment to the execution of the contract which would n~t represent a 
case of force ma1eure if the regul&tions in question were in existence before 
the conclusion of the transaction and where the exporter or importer concerned 
should have been aware of this. 

2.7. Transport 

In certain cases, transport may call for preliminary authorization in the 
case of dangerous or unhealthy goods, or also in the case of bulky items 
exceeding the normally permitted dimensions. 

These transport operations are naturally more expensive and will 
therefore have an effect on the cost of the subcontracting arrangement. This 
is a factor which must be taken into account when negotiating the 
subcontracting transaction. 

INITIAL QUESTIONS UPON NEGOTIATION 

1. What is the legal status of the main contractor: public body, 
private company, physical person (alone or supported by a team)? 

2. What is his financial situation - most recent balance sheets, 
banking information? 

3. What will be the conditions of payment for the order - are there 
grounds for making provision for guarantees - is the subcontracting 
operation part of a whole and will the conditions of payment for the 
principal contract have an effect on those relating to the 

' 
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subcontract - has the subcontractor a preferential right to the 
moneys due from the owner to the prircipal entrepreneur? 

4. What is the legal status of the subcontractor: public body, private 
company, physical perscn (alone or supported by a team)? 

5. What guarantees should be provided to ensure that deposits and other 
advances on the price will actually be used for carrying out the 
order? 

6. Is it a subcontracting arrangement of a purely internal nature or, 
on the other h3nd, is it an international transaction and, if so, 
what is the applicable legal framework - no bilateral or 
multilateral treaty? 

7. Depending on whether the transaction is national or international, 
what will be the applicable tax regime - VAT - turnover tax invoiced 
to the purchaser - internal dues (energy, wages, licence fees, etc.) 
which form part of the cost price? 

8. In the case of an international transaction, are there favourable 
terms applicable to the order - tax exemption - subsidies - other 
inducements to promote exports? 

9. In the case of an international transaction, what will be the 
applicable customs duties - normal tariff or rate, or preferential 
tariff or rate by virtue of an agreement - temporary import regime? 

10. What type of transport is contemplated - normal - dangerous goods -
bulky equipment - special permits? 

3. GEOGRAPHICAL ERVIROftMElllT 

The geographical environment also has an effect on the subcontracting 
deal since the raw materials or products to be processed must be brought to 
the subcontractor and the finished items must then be collected from him for 
delivery to the main contractor. 

The proximity of an important road, a railway, a navigable waterway or a 
port, the means of transport to be used, the transshipments necessary, the 
point of customs inspection, the type of customs inspection to which the goods 
will be subjected, the time required for this inspection together with the 
incidental expenditures to be incurred - all these are factors to be takEn 
into account since they will have an impact on both cost price and delivP.ry 
times. 

In this connection, the delivery conditions to be agreed will be of great 
importance since, depending on the arrangement selected (ex-works, minimum, 
free purchaser's headquarters, maximum), the transport, export and customs 
formalities will bear either upon the subcontractor or upon the main 
contractor. 

It is here a matter of factual data which must be collected on the basis 
of the subcontractor's own experience or of experience which he has been able 
to elicit from colleagues or professional organizations. 
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INITIAL QUESTIONS UPO?t NEGOTIATION 

1. In the light of the geographical situation, what is the means of 
transport serving: 

the main contr~ctor? 
the subcontractor? 

2. What means of transport must be provided - will there be trans­
shipments? 

3. Is an import or expo1t licence necessar;? Is there a possibility 
of its being refused? 

4. Where are the customs inspections carried out - are they likely to 
delay transport - must provision be made for incidental expenses? 

4. THE 10111! OF SUBCOITRACTIKG 

4.1. Consultation 

Consultation of the subcontractor by the main contractor can assume 
several forms: 

Either consultation via the Industrial Subcontracting and Partnership 
Exchange (ISPE), which will carry out the desired investigations; 

Or direct consultation with a view to placing an order by mutual 
agreement; 

Or consultation effected simultaneously with other potential 
subcontractors (e.g. through the ISPE); 

Or a private or public invitation to tender with a deadline for 
submission of the offer and award of the contract. 

The procedure to be selected by the main contractor, whether through the 
ISPE or not, will govern the work of preparing the invitation to tender, the 
form of the latter, the negotiations for the contract and the text thereof. 

In the case of direct consultation or of simultaneous consultation of 
several potential subcontractors, or a consultation via the ISPE, the main 
contractor will forward to the subcontractors to be consulted, directly or via 
the ISPE, an invitation to tender containing the specifications of the goods 
or services to be subcontracted, and will normally indicate the deadline for a 
reply. 

Since this is an informal procedure, even in the case of intervention by 
the ISPE, which confines itself to bringing the parties together, bilateral 
contacts will be possible for the purpose of clarifying the features of the 
consultation and gaining an idea of the main contractor's expectations. The 
invitation to tender itself will usually contain all the items necessary for 
its evaluation, but it can be refined and supplemented in the dialogue which 
will ensue between the main contractor and the subcontractor consulted. 

' 
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In the case of an invitation to tender with a deadline for making the 
award, the procedure will be much more formal ~nd bilateral contacts will be 
in principle forbidden in order to afford the samft opportunities fo~ all the 
subcontractors consulted. 

The documents will not be the same since, in this case, the subcontractor 
will normally have access to a list of speeific4tions to which he must reply 
in a precise manner and in set terms. 

The consequence of the choice of consultation procedure lies in the 
rigid nature of an award procedure, from which any form of negotiation is 
virtually excluded, while on the contrary in the case of transactions by 
mutual agreement, these are organized on the basis of a dialogue between. 
the parties. 

of: 
The documents relating to a autual agreement will normally be composed 

- An invitation to tender in the form of a letter containing 
specifications from an ordering party; 

An off er by the subcontractor in the form of a letter replying to the 
specifications, giving the price of the goods or service, the scope of 
the offer in the case of services and the conditions of delivery in 
that of goods; 

The order or contract form which confirms the order and fixes the 
conditions thereof. 

The documents in the case of public tendering will be composed of: 

Specifications which must be obtained, sometimes against payment, from 
the main contractor; 

Submission of the subcontractor's offer; 

Acceptance of the offer and the order to start its execution. 

It may happen that tendering is confined to a limited number of 
participants who may have been pre-selected by an advance qualification 
procedure. 

4.2. Signing of the contract 

The form of contract will depend on the subcontracting procedure selected 
and on the type of subcontracting in the light of the considerations set forth 
in sub (1) above. 

In the case of tendering, the invitations to tender making up the overall 
conditions will constitute the contract. They will normally be composed of: 

Specifications of the order; 

General conditions; 

Special conditions; 

The order form. 
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This set of documents vill govern in a precise and usually very complete 
manner the way in vhich the order ;s to be ex~cutcd. 

In the case of ~ transaction by mutual agreement, the order vill be 
confirmed by a document normally taking the form of a contract to which are 
annexed the technical specifications possibly acc~mpanied by cer~ain documents 
having constituted the invitation to ~,:-tder. 

In the case of a service subcon•ract, the form vill certainly be that of 
a contract, since it vill be a matter of a transaction forming part of the 
project and requiring an agreement fully adapted to the relevant circumstances. 

In the case of speciality or capacity subcontracts, if these make 
provision for the large-scale production of components or equipment or if they 
are of a longer-term nature, the bUbcontract could take the form of an order 
form setting forth the general and special conditions, possibly preceded by a 
framework agreement. 

In the case of relocation subcontracting, complex, long-tel'Jll agreements 
will be involved, whose wording will necessarily require to be adapted to the 
relevant circumstances. 

QUESTIONS AT THE TIME OF OFFER AND ITS ACCEPTABCE 

A. The main contractor: 

1. 

2. 

3. 

4. 

What type of consultation should be used - public invitation to 
tender - consultation regarding a transaction by mutual agreement 
via the ISPE or directly? 

In the case of a public invitation to tender, how to draft the 
overall conditions of the contract and what flexibility should 
be left to negotiation? 

In the case of mutual agreement, what type of contract should be 
used - an agreement drafted ad hoc for full adaptation to the 
circumstances of the deal - order form based on general and special 
conditions which will permit an easy repeat of orders? 

What is the financial status of the subcontractor? 

8. '.l'he subcontractor: 

1. With what type of consultation is the transaction being initiated 
and what will be the room for manoeuvre as regards negotiating 
conditions and price? 

2. Depending on the type of consultation, what will be the strength of 
the competition and what will be its origin? 

3. In the case of a transaction by mutual agreement, what is the most 
suitable type of contract for the deal anticipated and the most 
practical as regards its execution and repetition? 
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5. EXECOTIOR 

Execution of the subcontract is of course ~ssentially the business of the 
technicians who are going to be responsible for il. 

From the juridical point of view, what are the aspects requiring 
particular attention? 

5.1. The obligdtions of the subcontractor 

Of necessity, the subcontractor depends for the execution of the order on 
the main contractor, whose degree of independence can vary depending on 
whether he is the actual owner/entrepreneur in respect of the transactiqn or 
whether he himself is only a subcontractor for a part of a whole in respect of 
which he depends on the actual owner. 

The data originating from the main contractor will be the specifications 
and definitive or basic plans, upon which engineering details must be worked 
out. 

If the case is simple and the subcontract relates to clearly-defined 
goods or services which are not going to change and which can possibly be 
executed without constant liaison with the main contractor, the situation will 
be relatively risk-free. 

If on the contrary the case is complex because the subcontract forms part 
of a larger whole, the specifications are going to change and delivery times 
will be constantly affected by these developments and the action of other sub­
contractors, so that the application of the normally strict contractual 
provisions will need to be accompanied by very careful administration of the 
contract. 

By this is understood a statement of the deadlines for the main 
contractor to carry out his obligations and the way in which he carries them 
out, with the result that any non-execution, any delay or any error should be 
recorded and if neces~ary notified to the main contractor. 

The same attention must be paid to raw materials, and to the tools to be 
supplied by the main contractor if the contract so provides. It frequently 
happens that difficulties in executing the order result from raw materials 
delivered which do not precisely meet the specifications or from tools which 
do not possess precisely the expected effectiveness. Such factors of course 
give grounds for total or partial exoneration of the subcontractor's liability 
and the only way to be in a position to invoke them is to have them recorded 
and notified in time, in other words at the time when non-compliance with the 
contractual specificati~ns has been determined. 

Disputes may arise during execution of the contract following delay, 
non-execution or faulty execution of obligations by the main contractor or by 
the subcontractor. These disputes will normally involve disagreements 
regarding the execution of part of the contract, without affecting the basic 
contractual relationL~ip. Such situations can usually be settled through the 
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intervention of an expert to be appointed jointly by the parties or by an 
authority nametl in the contract. This expert wil~ be empowered either to 
settle the difficulty or to recommend solutions which the parties shall have 
the right either to accept or to reject. 

In case of rejection of ~he solution offered by the expert, as also 
in case of a fundamental disagreement, the parties will have no alternative 
but to refer to the judicial or arbitration authority named in the contract. 

5.2. The obligations of the main contractor 

On the other side of the contractual relationship is the main 
contractor. He is normally bound by other o;ligations, which will usually be 
coD1Dercial if he is concerned directly with the transaction, or contractual if 
he is contractually bound with vis-a-vis an owner or is t.imself party to a 
subcontracting arrangement. 

As from the time when the order is signed, the main contractor will be 
responsible for ensuring the proper execution thereof. 

The initial concern will be to verify the capacity of the subcontractor 
by studying his financial status and technical ability, including a check on 
the material facilities at his disposal. 

The next step will be to ensure that deposits and advance payments are 
actually invested in the execution of the order, and this can be effected by 
requiring security for the advance, by making payment of advances conditional 
on the execution of certain stages of the order, and by the provision of a 
guarantee of completion which will be extinguished only after the complete and 
satisfactory execution of the order. 

These guarantees do not, however, make it unnecessary for the main 
contractor to undertake, if the nature of the order so justifies, inspections 
while execution or manufacture is under way, and to proceed to the acceptance 
of works on the site where they are being carried out and of manufactured 
goods in the maker's workshops. These controls and inspections can be carried 
out by the main contractor himself or by specialized firms acting on his 
behalf. Such controls will also be useful for the subcontractor since their 
carrying out will involve enhanced quality control, and will make it possible 
to reveal defects sufficiently long in advance to remedy them at minimwn cost 
and with minimum loss of time. 

ESSENTIAL POINTS TO BE CONSIDERED DURING EXECUTION 

A. For the subcontractor: 

' ·1. Conformity of the equipment provided and of the raw materials with 
the specifications; 

2. Delays in execution of his obligations on the part of the main 
contractor; 

3. The need to record any divergence on the part of the main contractor 
in fulfilling his obligations when this affects the deadline or the 
actuAl execution of the order, and the need to notify such 
divergence in an ~ppropriate manner. 

' 
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B. For the main contractor: 

1. Check on his operational capacity (staff and production 
facilities); 

2. Check on the use of the deposits and advances made during the 
carrying out of the order by demanding security for them or by 
linking them to stages of execution of the contract; 

3. Inspection on the work site or in the wor~shop of the progress of 
execution of the order and acceptance of the services or goods 
either directly by the main contractor or by a specialized 
und~rtaking. 

6. APPLICABLE LAW - DISPUTES 

6.1. Applicable law 

Execution of the order will in the first instance be subject to rules 
and standards - a kind of technical law which has the advantage of being 
international. The specifications will refer to these rules and standards, 
whose provisions are clear and precise and whose application can scarcely 
lead to differences of opinion. 

Other legal provisions in force in the country of the sub~ontracting 
tr~nsaction will apply, as a minimum standard, to execution of the order, for 
eY.'l.lllple tests regarding pressure vessels, health regulations and, for civil 
engineering work, five-year or ten-year endurance guarantees as provided by 
most legislations. 

Whatever the contractual stipulations, these legal provisions applicable 
at the place of execution of the order or the place of utilization of the 
goods concerned will of necessity apply because they are mandatory. 

There remains the legal interpretation of the contractual obligations, in 
respect of which the parties have a choice between their domestic law or the 
law of a third country. 

If the subcontracting transaction is being carded out in the same 
country as that of the main contractor, it is of course thP. domestic law of 
the parties which will be applicable. 

If the subcontracting operation is part of a work whose execution 
involves a number of subcontractors, it will be in the interests of the 
parties to have legal uniformity applicable to the entire execution of the 
operation and hence to refer to the law governing the principal contract. 

If the parties are not affected by such constraints, they will have the 
choice between the law applicable in the case oi each of them or, possibly, 
the law of a third country which would appear not to offer advantages to 
either party. The legal provisions governing such matters are frequently very 
similar to one another and can sometimes be to the advantage of the 
subcontractor and sometimes to that of the main contractor, but since the 
nature of a future dispute cannot be foreseen, neither of the parties is in a 
position in advance to make a choice advantageous to himself. 
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There are two recommendations that may be made here: 

Possession of at least a superficial acquaintance with the law to 
which the contract will refer and not choose the law of a third 
country simply so as not to give an advantage to either of the 
parties; 

If the country in ques~ion is emerging from a state of economic 
dirigisme and its legislation is still being developed, it is 
preferable to choose the law of a countrJ already long enjoying 
liberal legislation and in which there is an abundance of case law. 

6.2. Disputes 

It is obvious that a dispute exists only when all the other procedures 
for friendly settlement of the difference have been exhausted. In case of a 
dispute, since the parties canno~ agree, they have of necessity to entrust 
settlement to a third party. 

The parties should then have three main concerns: 

- The type of court called upon to make a settlement; 

The duration of the proceedings; 

- The cost of the proceedings. 

The most normal method is to resort to the court within whose juris­
diction the registered office of one of che parties is situated. This is 
obviously the course to take when the subcontracting operation is taking place 
in the same country; it is less natural when the parties are of different 
nationalities and the plaintiff has to plead in a country which is strange to 
him and where he will feel himself at a disadvantage. This state of 
disadvantage should, however, not be exaggerated since the parties are 
normally represented by lawyers of the same nationality as that of the court 
and therefore appear bP.fore it on a footing of equality. 

This procedure is the least expensive, since it ls not necessary to pay 
the judges as in the case of arbitration. It ls perhaps the slowest procedure 
in that the parties may have recourse to various jurisdictional instances and 
thus drag out the proceedings over a period of years. 

The nature of the court will depend on its capacity to judge the dispute, 
because it has already had the opportunity of dealing with similar disputes, 
on ca~e law and also on the integrity of the judges, which varies from country 
to country. 

Access to a court is always possible, even to a party in financial diffi­
culties, because the sum of money to be advanced is minimal in comparison with 
that called for under arbitration. 

The other procedure is that of arbitration, where a distinction can be 
made between "ad hoc" arbitration and "institutional" arbitration. 
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Ad hoc arbitration is organized by the parties themselves, who appoint 
the arbitrators directly or have them appointe~ by an institution selected by 
common agreement, and which could also be the ISPE'. This method is good and 
effective in that the parties have agreed to entrust to private judges the 
task ~f making a settlem~nt, which implies a will to resolve the dispute. It 
is the least expensive of arbitration procedures, since only the arbitrators 
need to be remunerated and not the institution organizing the arbitration. It 
is relatively short, since it will take the same time as an ordinary case 
before z single instance, arbitration being normally final and allowing of no 
appeal. 

Nevertheless, the procedure implies the agreement of the parties, which 
of course is n~t always possible in the case of a dispute. In the absence of 
such agreement it is not possible to proceed by default and ad hoc arbitration 
is thus excluded. 

"lnstitutlon~l" arbitration is organized by a chamber of commerce or an 
international institution which has available a court of arbitration operating 
under a set of regulations. The advantage of this system is that the parties 
face one another in an organized encounter which may be promoted by the 
plaintiff alone and which is thus capable of leading to proc~edings by default. 

The disadvantage is its cost which involves the payment of fees to the 
institution in addition to the arbitrators, and the plaintiff is obliged to 
advance the whole of these costs in case of default by the defendant. 

There are a number of arbitration institutions. 

The United Nations Commission on International Trade Lav {UNCITRAL) 
has developed conciliation and arbitration rules which leave the 
highest degree of independence to the parties as regards appointment of the 
arbitrators and of the outside authority responsible for designating them 
in case of default or disagreement. This settlement is very close to ad hoc 
arbitration and eliminates the drawback attaching to the latter by designating 
as authority responsible for appointments in the absence of agreements by 
the parties the Secretary-General of the Permanent Court of Arbitration at 
The Hague, a part of the International Court of Justice. It should be 
remembered that the International Court of Justice is itself competent only 
to judge disputes between States. 

The best known among the other organizations concerned are the 
International Chamber of Commerce in Paris, the Euro-Arab Chamber of Commerce, 
the Stockholm Chamber of Commerce, etc. 

Many professional organizations have their own chambers of arbitration 
and there is nothing to stop ISPEs from setting up their own arbitration and 
expert evaluation system, bringing this within the financial reach of their 
members. 

Arbitration awards are generally definitive and hence not subject to 
appeal. However, most legal systems make provision for actions for invalidity 
for special reasons such as the fact that they are contcary to public policy, 
that the rights of the defence have been disregarded, that there exists 
inconsistency of reasons, that they have been obtained by fraud, etc. 
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It must be pointed out that there are cases where the loser alleges 
invalidity of the arbitral award simply in order •o delay its execution until 
the court has taken a decision, which involves ~ respite of several months. 

ESSENTIAL POINTS TO BE CONSIDERED AS REGARDS APPLICABLE LAW AND DISPUTES 

A. As regards applicable law: 

1. What are the rules and regulations governing application - are they 
determined by the main contractor or left to the discretion of the 
subcontractor - in the latter case, do these technical rules and 
regulations conform to those applicable in the country for which the 
goods or services are intended? 

2. What are the mandatory legislative provisions applicable to the 
aubcontracting transaction (safety - pollution, etc.)? 

3. Does the applicable law present a problem? No, in the case of a 
relationship under domestic law - possibly, in the case of a 
relationship under international law. 

4. Are the legal systems of the two countries involved different? Is 
there any disadvantage in accepting that of the main contractor or 
that of the subcontractor? If so, is it necessary to choose a third 
country, which one, and why? 

B. As regards disputes: 

Note: 

I 
i.· 

1. Can jurisdictional competence be left to the ordinary court of the 
location of the defendant, or must a court be chosen and 
jurisdiction entrusted to it? 

2. Would it, instead, be advisable to include in the contract an 
arbitration clause, and if so should the "ad hoc" or the 
"institutional" type of arbitration be selected? In the latter 
case, what institution should be chosen? 

The parties should be aware of tne costs of arbitration and of the need 
to pay them in advance, possibly in their entire amount, if the defending 
party refuses to meet them. These costs will finally devolve upon the 
losing party. 

' 

l 
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SECORD PART - CLAUSES OF TUE CORTUCT 

PRELIMINARY OBSERVATIONS 

The cohtractual documents may have different names: ag1eement protocol, 
convention, contract, order form, etc. These titles have no legal 
significance and the agreement between the parties should be describe~ by its 
content, namely by the nature and actual characteristics of the undertakings 
given therein. 

A letter of intent which is normally not binding or weakly binding can in 
fact have the value of a fully effective agreement if the parties agree~to 
fulfil certain obligations vis-a-vis one another. A contract which has the 
full outward appearance of one m&y on the other hand only be an intention if 
the obligations appearing in it are taken subject to a suspensive conditio~ or 
even a potestative condition. 

As a reminder: 

A suspensive condition makes the definitive nature of an obligation 
dependent on a future or uncertain event, or on an event which has 
actually occurred but is s~ill unknown to the parties, for example, a 
financing agreement to be obtained from a banking institution; 

A potestative condition is one which renders execution of the 
agreement dependent on an event which it is in the power of one or 
other of the contracting parties to brir.g about or to prevent. 

So\Uld usage of the desig~ations of contractual document~ should, however, 
be recommended: 

The term "letter of intent" or any other title recording the agreement 
of the parties as regards intentions will be confine~ to the initial 
agreement in which reference is made to collaboration but on which no 
binding undertaking has yet been accepted, except that of considering 
whether the intention is feasible; 

The term "protoc~l" will normally be confined to a preliminary 
agreement to be followed by other more detailed agreements or by 
supplementary agreements to a principal agreement binding the partiPs; 

The term "convention" will cover a bindir.g agreement of the parties to 
collaborate or the decision of one of the parties to entrust the other 
with a mandate to research or execute another assignment agf.inst payment 
or some other form of indemnity; 

The term "contract" will refer to the document representing the order 
for goods, work or services, or the hiring of goods or services in which 
the synallagmatic status is complex, namely, whose execution involves 
more than the simple consideration of payment of the price by the project 
manager or main contractor; 

The use of the term "order form" will designate the document placing an 
order for goods and services easy to define and normally of a repetitive 
nature. 
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Finally, it may be recalled that a contract is synalla~atic or 
bilateral when the parties undertake reciprocal o~ligations, as opposed to a 
unilateral contract under which one of the contracting p~rties is under an 
obligation vis-a-vis the other without there being corresponding undertakings 
on the part of the latter. 

The choice of type of docu:nent should thus depend on the nature of the 
agreement involved, and in the case of sutcontracting, of the subject thereof. 
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THE CLAUSES OF TIIB CONTRACT 

This c~apter examines and comments on the clClllses which are normally 
found in a contract. In order to understand theit linkage and sequence, the 
logical and normal order of a contract is followed in this study. In cases 
where the documents used take the form of general and particular conditions 
separate from the document attesting the agreement of the parties, the order 
of the clauses will be different but the following comments will remain valid. 

1. DATE 

It is ess~ntial to date the contract even if the date appearing th~reon 
is only the date of signature and not of entry into force. It is quite ' 
important to mention this point because it very frequently occurs that key 
documents are not dated as a result of the fact that the parties have 
forgotten to date them. 

When a document bears no date, it then becomes necessary to refer to 
external factors, basically the correspondence that has taken place, in order 
to determine the date and that may cause difficulties. 

When a document is not signed simultaneously by the parties because 
signature is effected by dispatch of the document to the party signing 
chronologically in second place, it is normally the date of the second 
signature which becomes that of the contract, and the party signing in second 
place should be asked to enter the date. It is also fully conceivable that 
each party dates his signature; in such case it is the later date which is the 
date of the contract. 

The parties can quite easily agree on a date for the contract which is 
not the date of their signatures, since we are in the realm of the freedom to 
contract. 

It is also helpful to indicate the place of signature because there is a 
legal principle called "locus redt actum", under which it is the law of the 
place where the document is drawn up which d~termines its form. This feature 
is less important in international trade law, but nevertheless the information 
may prove useful in case of a subsequent dispute. 

The date should be placed either at the head of the do~ument or at its 
end. Preference may perhaps be given to stating the date at the head of the 
document because that diminishes the risk of its being forgotten. 

2. IDENTITY OF THE PARTIES 

The parties should be identified by their precise and full names, 
together, in the case of a company, with an indication of their legal status, 
their registered office and their place of business if the latter is 
different, the trade register number and the VAT number if this taxation 
regime is applicable to the contract. 

The name and attributes of the physical signatory representing the 
contracting party should also be stated and the nature of his powers should be 
indicated. It is desirable to attach to the contract evidence of his power to 
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commit the contracting party. Such evidence may be an authenticated power 
of attorney, an authenticated extract from the tr~de register or a certified 
and authenticated extract from the minutes of a board of directors. This 
precaution is by no means unnecessary, because it can happen that the powers 
of the signatory of a contract are subsequently contested by the contracting 
party. 

In the case of regular commercial relationships, these formalities can of 
course be relaxed, but they should be respected during the early stages of 
these relationships. 

Identification of the parties should also enable them to know who they 
are, parent company or subsidiary, since a famous name may cover a company 
without financial solidity established for a particular purpose. 

3. PREAMBLE 

The preamble does not entP.r into the operative part of the contract which 
becomes binding on the parties. It is the introduction to the contract and 
describes its framework by rcfciring to the objectives of the parties and to 
the previous demarches undertaken. When official authorizations have been 
requested and granted, this should be mentioned so as to locate the contract 
in its legal framework. 

The preamble is thus not essential but is useful for assessing the 
position of the contract and yielding a better appreciation of its scope. 

Example of a preamble: 

The main contractor has concluded a contract with the Owner ••• for the 
construction at ••• of a ••• plant; this contract came into force on 
and the Work should be completed ••• months after that date, i.e. on ••• , 

This Work has been approved by decree ••• of the Government of ••• 
and has been declared to be of public importance ••. ; 

The Subcontractor is specialized in the manufacture of ••• and has 
available numerous relevant references, particularly ••• ; the 
Subcontractor, after studying the specifications of the order, has 
stated that he is in a position to execute them under the terms of 
this contract; 

The parties have therefore decided to conclude the present 
subcontracting agreement, believing that it will be of mutual 
profit to them. 

4. DEFIIITIORS 

It is of great value to define at the start of the contract the main 
concepts which are going to be used. The words and expressions defined then 
appear in the contract with capital letters, are always used with reference to 
the particular concept concerned, and are never used in other senses without 
care being taken and, in such circumstances, always without a capital initial. 

' 

l 
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Some terms will be defined by reference to an annex which will contain 
their entire range, for example the technical ~pecification, regulations and 
standards etc. 

Apart from these terms the expressions to be defined, which will 
naturally vary depending on the case, cover concepts such as: 

Patents and know-how; 

Trade marks, drawings and models; 

The product or service; 

The engineering component; ~ 

Etc. 

During drafting of the contract, the concepts to be defined appear by 
themselves, simply to avoid taving to explain their meaning on each occasion. 

Example of definitions: 

Patent: means patent number ••• registered at ••• on ••• and whose 
validity will expire on ••• ; this patent covers the manufacture of ••• ; 

Engineering: means the set of studies, calculational notes, drawings and 
other technical documents that have to be prepared for carrying out the 
Work; 

Work: 

Site: 

means the ••• plant to be erected on the Site; 

. . . . ' 
Product: means the ••• which will be manufactured at the Work; 

Etc. 

5. POIPOSE OF THE COllTUCT 

As in the statutes of a company, the purpose of the contract is the 
essential clause containing the definition of the contractual relation. 

It should clearly summarize the agreement, indicate the nature of the 
contract (service, supply, structural work etc.), whether it is one-time or 
repetitive, and whether it involves an obligation of means or an obligation of 
result. 

The obligation of means is that which is inherent in a service to be 
rendered, namely a service which must be carried out with skill and 
conscientiousness; proof of non-fulfilment is less easy since the dispute will 
often bear on the quality of the service or its scope. 

The obligation of result is that which obliges the debtor to carry out a 
piece of work or to supply an item of goods which meets the stipulated 
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characteristics and non-fulfilment vill be easily established if the result 
has not been achieved. 

The purpose therefore confirms the agreement of the parties as to their 
mutual obligations under the contract and as to the nature of these 
obligations. 

Example of purpose: 

The Plain Contractor entrusts the Subcontractor vith the manufacture 
and supply of the Product intended to be incorporated in the Work. 

The product vill conform to the plans &nd specifications appearing in 
annex ••• and will be delivered according to the procedures, vithin 
the time-limits and at the price stipulated in this contract. 

6. OBLIGATIOBS OF THE ltAIW COl!ITRACTOR 

C0111Dercial contracts are synallagmatic contracts, that is to say the 
contracting parties accept mutual obligations, even if the obligation of the 
main contractor is limited to paying the price of the goods ordered. 

In most cases, the main contractor will be called upon to fulfil 
obligations on which execution of the contract will depend. These may be: 

Provision of specifications and plans; 

- Approval of the detailed plans within the time-limit specified; 

Provision of moulds or models of manufacture; 

Supply of specific raw materials; 

Placing of orders for the product at the intervals and in the 
quantities vhich will have been agreed; 

Undertaking inspections during manufacture; 

Taking delivery of the product and arranging for its acceptance within 
the time-limit specified; 

Paying the price in accordance with the agreed procedures; 

Notifying the subcontractor as soon as he is apprised of any event 
liable to modify execution of the contract. 

This article should summarize, possibly by reference to other clauses of 
the contract and to its annexes, all the services which have to be furnished 
by the main contractor in order to permit the subcontractor to carry out his 
contractual obligations. 

Example of clause: 

The Main Contractor undertakes to: 

' • 
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Deliver to the Subcontractor vithin the time-limits and in the manner 
specified in article ••• the plans and spec)fications for the product 
and to examine with a view to approval the'detailed plans vhich will 
be submitted to him, in accordance with the procedure described in 
article ••. ; 

Supply the models or moulds for manufacture vithin the time-limits 
specified; 

Furnish the specified rav materials; 

Proceed to inspections and acceptance of the Product in accordance 
with article ••• ; 

Notify the Subcontractor of the general layout and development of the 
work site in order to enable the Subcontractor to integrate his 
obligations therein ••• 

7. OBLIGATIOJIS OF THE SUBCORTRACIOR 

This article corresponds to the preceding one and lists vhat the 
subcontractor has to do in order to execute the contract. 

These obligations may be to: 

Draft workshop dravings and submit them for approval within the 
time-limit agreed; 

Obtain and stock raw materials of the kind and within the time-limit 
specified; 

Permit inspections according to the agreed procedures; 

Protect the materials entrusted to him and insure them; 

Execute the vork or deliver the product in accordance with the agreed 
procedures; 

Notify the main contractor of any event liable to affect execution of 
the contract. 

This article will thus be a SUIJIJlary of all the obligations of the 
subcontractor elsevhere defined in the contract and, vhenever necessary or 
expedient, care vill be taken to indicate in respect of each obligation the 
reference to the article or annexed document vhere it is more extensively 
defined. 

Note: 

The reciprocal obligations contained in the bilateral or synallagmatic 
contract provide that in case of non-fulfilment of its oblig6tions by one 
of the parties, tne other may suspend execution of those obligations 
entrusted to it and which are affecterl by the non-fulfilment of the first 
party's obligations; the objection then raised !s "~}Ccep~J_o non___adJ!llPl~-~J_ 
contrac_!u~"• i.e. the exception of non-execution of the contract. 
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Example of clause: 

The Subcontractor undertakes to: 

Submit to the ftain Contractor, in accordance with the procedure set forth 
in article ••• , the detailed drawings prepared by him and to make to such 
drawings, within a time-limit of ••• , any nodifications indicated to him 
by the Main Contractor; 

Coamunicate regularly the data necessary for maintaining the general 
planning system, and subsequently conform to the directions ensuing 
therefrom; 

Deliver the Product within the time-limit and in accordance with the 
procedures fixed in article ••• ; 

Undertake testing of the Product with a view to verifying its 
characte~istics guaranteed in accordance with article ••• ; 

8. DELIVERY OF THE PR6DUCT 

This article should lay down the procedures governing delivery of the 
product. 

The factors to be determined will include the following: 

The type of packaging in the case of a product requiring special 
protection, together with the storage conditions. It is necessary to 
be careful in this respect because liability may devolve upon the 
manufacturer if he fails to indicate that the product calls for 
special precautions for its storage; 

The point of delivery and the procedures for transfer of ovnership. 
The most usual method is to use the IRCOTERMS, namely the coamercial 
terms which have been defined by the International Chamber of 
Co111111erce. The procedures involved range from "ex-works" to 
"free on site", via FOB (free on board), CIF (cost, insurance, 
freight) etc. The definition of these tenns indicates up to what 
point the risks are inc\DDbent upon the vendor and who is responsible 
for the various formalities governing shipment, particularly the 
obtaining of an export licence where required. 

(The INCOTERMS figure in a regular publication issued by the International 
Chamber of Commerce.) 

Example of clause: 

The Product vill be packaged in conformity with the provisions appearing 
in the technical specification, with an indication on the crate on the 
upper and lower sides, the word "fragile" and the directions for storage. 

The Product will be delivered CIF port of ••• ,this t~rm being 
interpreted in accordJnce with the INCOTERMS of the International Chamber 
of C:ommP.rce in Paris: 

r 

l 



th 
ch 

• 

0 

- 27 -

9. DELIVERY TIME 

The delivery time need not be binding and may be merely a simple indica­
tion. In these circumstances the liability of the subcontractor in cases of 
delay cannot be invoked unless he is really at fault and has been foI"lllally 
stllllllloned • 

In most cases the delivery time is binding, i.e. it is guaranteed and 
delay in delivery involves the liability of the sub~ontractor. This liability 
normally attracts penalties for delay (usually referred to as ~liquidated 
damages"). 

The delivery time, however, is not always merely a date or a n1DDb~ of 
days, weeks or months as from the date of the order. Its point of origin can 
be another date than that of the order in cases where execution of the latter 
could not be started, for example, until the subcontractor was in ,>ossession 
of the plans. The delivery time may have to be changed if the subcontractor 
has to allow for factors external to the fulfilment of his own obligations, 
such as for example the contribution of other contractors to the execution of 
the work. 

It frequently happens in complex work operations that the general 
planning system is guided by a critical path method which determines in 
respect of each obligation the latest date at which it must be fulfilled 
in order not to endanger the final date of delivery. This plannint is 
constantly changing and each of the agencies concerned in the work should 
contribute his own data thereto. Liability for an overall delay, unless it 
is obvious, is then more of a collective phenomenon and the liquidated damages 
possibly imposed by the owner are shared in accordance with an agreed scheme. 

Example of clause: 

The Product will be delivered, in confo~111ity with the provisions of 
article 8, within ••• of the date of entry into force of the order. 

1"he above delivery time will constitute an essential component of the 
contract, and is guaranteed under pain of the liquidated damages laid 
down in ar~icle ••• 

or 

The Product will be delivered, in conformity with the provisions of 
article 8, within the time which will result from the general planning 
directives, in whose preparation the Subcontractor shall be called upon 
to collaborate by notifying, within a period of two days of being so 
requested, all the information nPcessar/ for this purpose. 

Since the delivery time relating to the order constitutes one of the 
essential features thereof, it shall be guaranteed under pain of the 
penalties laid down in article ••• fixing the procedure for sharing the 
penalties imposed as the case may be by the Owner. 

Fote on the following clauses: 

The following clauses deal with situations which differ too much for it 
to be possible to offer examples of how to draft them. Examples can 
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only be resumed for the general clauses which will be considered 
subsequently. Thus it is on the basis of an;lysis thereof that the 
parties should draft their text. 

10. GOAJWITEES 

Guarantees may be simple and refer only to the necessary conformity of 
the products or work subcontracted to the specifications appearing in the 
contract. 

They aay be more COllplex in the case of a subcontracted facility, which 
has to produce components meeting specifications as regards quality, quantity 
etc. 

In such case, the guarantees c~uld cover the following features: 

The quality of the product, guaranteed with or without tolerances as 
the case may be; 

The quantity produced by reference to a period of operation, a 
guarantee generally accompanied by tolerances; 

The output in relation to the consumption of raw materials, energy and 
the other factors associated with manufacture; this guarantee is 
normally given on the basis of a formula which takes account of all 
these factors, to which a cost price is assigned, and which balances 
out overruns and savings. 

These are "guarantees of result" which are checked during tests conducted 
over a limited period under the supervision of the parties and possibly of 
their technical advisers. The securing of results guaranteed within the 
permitted tolerances brings about the acceptance of the subcontracted facility. 

Results falling short of the guarantees which have been given constitute 
an obligation for the defects to be remedied and for nev tests to be 
conducted. After the latter have been completed and the results obtained 
cannot be further improved, the sanctions laid down under the contract are 
applied. The~e normally consist of penalties when the results fall within a 
scale of tolerances, otherwise of provisional non-acceptance accompanied by 
the obligation to seek ways and means of remedying the basic defect resulting 
from the failure to obtain the guaranteed results. This may lead to the 
outright refusal of the facility with the obligation to dismantle it or to pay 
financial compensation, which may be very high. 

To these "guarantees of resultH is added the "guarantee of quality" of the 
facilf~ies against design and manufacturing defects, which normally lasts for 
one year except in the case of continuous operation of the facility, when the 
mechanical quality guarantee may be reduced, for example, to six months. 

HQli: 

First a coaunent should be offered on the subject of "latent defect". 
The manufacturer is bound by a guarantee regard!ng latent defects 
which is not limitP.d in time. It is obvious that the passage of time 
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will reduce the risk of occurrence of a iatent defect, but it remains 
a fact that such defects can appear af•er more than one year of use, 
i.e. after the expiry of the mechanical gu~rantee period. There is an 
obligation incumbent on the main contractdr or the user of the product 
to inform the manufacturer thereof, in this case the subcontractor, as 
soon as the defect is discovered, on pain of being deprived of his 
guarantee rights. The claim under guarantee should be made by 
notifying all the data describing the nature of the defect which has 
been discovered, and the user naturally may do nothing which may 
worsen the condition of the product affected by the defect. 

The second comment concerns civil liability emanating from the 
product. This is in fact an extension of liability for a later.t 
defect. If a product proves to be dangerous in use or, as a result of 
its defects, causes damage to a third party, the manufacturer's 
liability may come into play with consequent obligation to pay 
compensation which may be extremely expensive. Cases are relatively 
frequent in which, several months or years after their commissioning, 
all specimens of a particular model of motor vehicle must be returned 
to the workshop for modification of a dangerously defective 
component. If the subcontracted product may involve such liability, 
the subcontractor should be sure to take out insurance against this. 

11. ACCEPT.ARCE 

This is the clause governing the procedures by which the fulfilment by 
the subcontractor of his contractual obligations is recognized. 

These procedures will differ in accordance with the kind of 
subcontracting involved, and in certain cases should form part of an overall 
procedure associated with a principal contract. 

In the case of supply of industrial components or equipment, their 
acceptance will be governed by the conditions of delivery, and their 
conformity with the specifications will have been checked during the factory 
inspections or at the time of delivery. Delivery will therefore complete the 
contract, except as regards any possible mechanical quality guarantee, and 
will involve payment of the balance of the price. 

The situation will be more or less the same in the case of the provision 
of a service whose completion is marked by the delivery of documents, for 
example a final report, and this act will justify payment of the price for the 
service. 

In the case of structural work, an inspection thereof will determine 
whether they conform with the specifications and are complete. The minutes or 
report of the inspection will where appropriate point out what requires 
correction or completion befcre acceptance can be declared. When this has 
been done, acceptance will ensue with payment of the balance of the price. 

Finally, in the case of a facility for which "guarantees of result" have 
been given, acceptance will involve tests over a period laid down in the 
contract, tests which will require repetition if the guarantee values are not 
immediately attained. When the process of checking guarantees has been com-
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pleted, acceptance will follow, whether conditional or not, or alternatively 
refusal to accept, involving in any case a penalt~ on the completion of the 
contract. 

Acceptance will then involve payment of the balance of the price or of 
the part of the price which is not the subject of dispute. 

It may occur that acceptance of a part of a work or a facility forms part 
of acceptance of the entire work and that the subcontractor is thus exposed to 
the risk of execution of the principal contract. This situation, which is 
frequently found and is a complex matter, naturally calls for a careful con­
sideration of the situation thus arising and of the risks which it involves. 

It also frequently occurs that the balance of the price is not paid at 
the moment of acceptance but that a part thereof is retained until certain 
guarantee periods have expired or certain residual obligations have been 
fulfilled. It is normally helpful to replace these price deductions by bank 
guarantees which are considerably less expensive. 

12. SARCTIORS - PElllLTIES 

There are certain contractual obligations which can be regarded as 
essential. Their total or partial non-fulfilment will therefore be considered 
as a serious breach of contract. Normally a serious breach of contract 
entitles the party having suffered from the non-fulfilment to obtain full 
reparation for the harm which he has suffered. Commercial practice, taking 
care to evaluate a priori the financial risk associated with the execution of 
a contract, has introduced the notion of penalty which represents a lump-sum 
evaluation of the damage and which is most frequently applied without checking 
whether the damage is actual or not. 

It is normally delivery times for goods and services, even for 
documentation, together with completlon times for execution of works which are 
guaranteed under pain of application of penalties, i.e. fines fixed in respect 
of each day or week of delay beginning with the guaranteed date extended or 
not by a slight tolerance. These fines apply on the basis of a daily or 
weekly delay for a certain period, after which, defaulting on the guarantee of 
delivery time is considered serious and entitles the main contractor to 
consider that the subcontractor is in grave breach of his obligations. 

The same principle is applied in respect of "guarantees of result" as 
regards quality, quantity and output (according to the agreed formula). 

It can happen that quality is guaranteed with no tolerance because the 
use of the product does not permit this. Failure to provida the guaranteed 
quality, when it is definitive, will therefore represent a serious breach of 
the contract. 

Guarantees of quantity and output are generally accompanied by a certain 
tolerance penalized by a limit on the scale of the latter, and when the result 
lies below the limit of this scale it represents a grave breach. 

The current practi.ce is that a maximum should be agreed for each penalty 
and that a maximum penalty for the whole contract should also be stipulated, 
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this maximum being less than the sum of the various partial maxima. This is a 
matter for negotiation, it being the aim of thr subcontractor to fix a maximum 
for the financial risk associated with the contract which he is going to 
conclude, for as long as the contract remains witli.in the normal limits of 
execution. 

When certain obligations under the contract are pronounced to be 
essential, it is likewise in the subcontractor's interest to have these 
sanctioned by penalties ("liquidated damages"). This enables him to evaluate 
his risk in advance and to take account of it in the calculation of his price, 
since he is equally in a position to evaluate the risk of delays occurring or 
of his not being able to fulfil the "guarantees of result" which he has given. 

13. PRICE 

In a bilateral or synallagmatic contract, the classical compensation 
obligation incumbent upon the main contractor is to pay the price. 

1. The various types of price 

The price can be established in different ways: 

It may be fixed, i.e. an all-inclusive sum is assigned for the price 
of the supplies, service or work subcontracted. The parties then 
mutually accept the fixed-price risk, i.e. that the main contractor 
has to pay it even if it subsequently emerges that the price is very 
much in favour of the subcontractor, while the latter must be content 
with the price and carry out the obligations arising thereunder even 
if it turns out that this price is insufficient to cover their cost. 

The fixed price, which is normally absolute, is sometimes accompanied 
by certain clauses which provide for its revision, particularly in 
cases of amendments to the order by the main contractor. These 
clauses lay down the procedure for revision and it is for the 
subcontractor to make use of it when he finds himself in circumstances 
where the revision clause applies. 

The price of the contract may be based on 1Dlit prices which may 
themselves vary depending on the number of items ordered or the scope 
of the subcontracting transaction. The total price will be the result 
of multiplying the unit prices by the number of items supplied or the 
scope of the services provided. 

The price can also be based on price lists, as is frequently the ca3e 
in civil engineering and construction work. A list of the various 
assignments and supplies is drawn up and each item is assigned a price. 
The contract makes provision for the periodical count of the quanti­
ties furnished and the price at the periodical stages or invoicing is 
derived by multiplying the unit price by the quantities counted. 

The price can, finally, be based on a system of cost plus fees. 
Cost calculation is then effected on the basis of the costs and 
expenses incurred, normally with the prior agreement of the main 
contractor, and this "cost" is also invoiced periodically. 
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The payment of the subcontractor, in such cases, takes the form of a 
fee, a percentage of the cost added there•o, or ~lternatively fixed 
and calculated on the basis, for example, of the time required for 
fulfilment of the subcontract. 

Calculation of the price to be paid 

The currency in which the price is calculated may differ from the 
currency of payment. It frequently occurs that a national currency is used 
for calculation of the price and that an international currency such as the 
dollar is used for payment. Another example is the use within the European 
Comm.unity of the ECU as a money of account, whereas the currency of payment is 
that of one of the member countries. 

The contract will normally make provision for the method of converting 
the money of account into the currency of payment, either by fixing the rate 
of exchange in the contract or by an indication of the reference rate in 
relation to the time and place where this rate is valid. 

3. Price adiustment 

The price may be fixed and hence independent of economic variations, or 
alternatively associated therewith. 

When the price is index-linked, a formula is included in the contract 
referring to the wages and materials price index at the time and place of 
reference and whose incidence is weighted. The usual formula is as follows: 

P(l) = P(O) ((0 .... ) + 0 .... SCl) + 0 .... MCll)), 
S(O) M(O) 

in which: 

P(l): is the revised price; 

P(O): is the price stated in the contract; 

0 •••• : is the fixed term which reduces the impact of the revision and is 
normally 10 per cent; 

S(l): is the wage index in force at the place of reference at the time of 
delivery; the coefficient, whose purpose is to weight the effect of 
wages, is frequently 0.5; 

S(O): is the wage index at the moment of calculation of the contract price; 

M(l) (a, b, etc •••• ): are the cost or costs of the materials at the time of 
their acquisition in accordance with the market price list chosen, 
normally at the end of the first third of the delivery time; this index 
can be broken down into several components which are then all weighted 
by a coefficient, the sum of these coefficients normally being 0.4; 

M(O) (a, b, etc •••• ): are this same cost or costs of materials at the time 
of calculation of the contract price. 

N.B.: The sum of the coefficients may not be more than 1. 
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The revision formula is applied to the price wh~n it is invoiced, and 
when the price is invoiced on a progressive ba~is, the formula is applied at 
each invoicing. 

14. PAIMEBT OF THE PRICE 

The modes of payment of the price may be numerous as & result of the 
commercial practices which have grown up over the centuries. 

Various factors can influence them: 

The geographical situation of the parties: if they are domiciled in 
the same countrJ, or even the same town, and are on a footing of 
mutual confidence, payment will be made in cash upon presentation of 
the invoice, by cheque or by bank transfer, without excluding all the 
other means of payment. Geographical remoteness and the absence of 
mutual confidence will instead be more likely to involve one of the 
means of payment described below; 

The wish to associate payment with execution of the contract: use 
of credit facilities which can be mobilized against presentation of 
documents is the procedure which best meets this desideratum. It is a 
letter of credit opened by the main contractor's bank which provides 
that the payment or payments will be effected against production of 
the shipping documents (bill of lading, clean waybill, i.e. no 
observations by the carrier); this system provides the main contractor 
with the assurance that payment will be made only upon delivery of the 
subcontracted goods, and the subcontractor with the assurance that he 
will be paid as soon as he has fulfilled his obligations and delivered 
the goods which have been crdered. 

This letter of credit can be confirmed by the corresponding bank in 
the subcontractor's country, in which case the latter will have his 
guarantee enhanced by the security regarding completion acccrded by a 
bank at his place of operations; 

The wish to finance execution of the order: by the issue of drafts 
corresponding to the dates when payments are due and capable of being 
discounted, which keeps in a situation of risk the drawer (sub­
contractor), the drawee (main contractor) and the guarantee generally 
required (the bank of one of the parties or the banks of both of them); 

Financing can also be effected by the procedure of factoring, which 
consists of discounting invoices at a bank or a firm specialized in 
this type of financing, the risks of both parties being the same as in 
the case of discounting of drafts but without the automatic 
consequences associated with exchange stringency. 

Other considerations should also be taken into account: 

The party wishing to protect itself against the risk ~f insolvency of 
the other party may ask the latter to guarantee his undertakings by a 
third party, acting as guarantor, who undertakes jointly and severally 
or not, as the case may be, to make payment instead of the warantee in 
case the latter defaults. 
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In some cotuitries it is possible to take out insurance against the 
risk of insolvency of a debtor with credi• assurance arrangements 
which are frequently controlled by the State when the risk is 
international; 

Finally, contracts generally make provision that interest on delay in 
payment is owed when payments are not made when they are due, and that 
such interest starts to run without any formal summons being required; 
this interest on delay in payment is sometimes combined with a penalty 
clause stipulating payment of a lump sum in case of defaulting on 
payment not justified by a provision of the contract; 

- The conditions of payment can of course be limited to the payment of 
the price at the moment of supply. Generally, an advance is due at 
the time the order is placed, and in the case of a contract involving 
a long delivery time, intermediate payments are likewise provided 
for. It will be expedient to define the conditions governing payments 
of invoices, either upon submission, at 30 days, at 60 days etc., and 
to stipulate, as indicited above, the mode of calculation and the 
conditions relating to ~he requirement of interest on delays. 

The conditions of payment may also be combined with medium- or 
long-term financing. These financing operations provide that only a 
portion of the price is paid during execution of the contract 
(15 to 20 per cent) and that the balance is settled over a period of 
three to five years or even longer in the form of periodical, 
quarterly, six-monthly etc. payments. 

These credits are referred to as "supplier" credits when they are 
granted by the latter, in this case the subcontractor, who arranges 
re-finaTlcing by his own banks and "purchaser" credits when the banks 
grant the .~redit directly to the latter, in this case the main 
contractor; the supplier is paid in this situation as if there had 
been no financing operation. 

15. TAXATION 

The rule is that each of the parties bears the b~rden of the direct taxes 
incumbent on him and that the indirect taxes are normally paid by the 
purchaser, the main contractor, since they are usually added to the price and 
invoiced. 

There are generally no exceptions to this rule when the parties are in 
the same country. 

\. In the case of an international transaction, consideration must first be 
given to the tax regime applicable to the contract, as indicated in the first 
part, and on the basis of the conclusions of this examination it must be laid 
down in the contract how the contribution to taxation is going to be 
organized, i.e. which tax is borne by whom. 

This matter is easily settled when dealing with works, goods and 
equipment. It is more difficult to decide when services are supplied in the 
main contractor's country and the daily rates paid for the subcontractor's 
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specialist staff have to be taxed as income of these experts. On the one hand 
these amol:D.ts do not represent only the remune~atioa of the actual persons but 
also general costs and the profit of their employer, and on the other hand 
expert staff taxed on their salaries in their own country are generally not 
prepared to accept that their foreign income should be taxed in its country of 
origin. The matter is therefore quite complex and is most often settled by 
the main contractor taking over the tax liabilities in quest~.on. 

16. EXPORT REGIME 

This clause settles the matter of export and import licences when the 
subcontract calls for obtaining them. This is of necessity a suspensive · 
condition to the conclusion of the transaction since the refusal of a licence 
would prevent its execution. Obtaining the licences normally devolves upon 
the party which is subject to them and which should hence carry out the 
necessary formalities. 

It should be noted that delivery conditions of the INCOTERKS type 
determine the party responsible for obtaining a licence and that simply 
looking up these provisions is enough to settle the matter. 

As an example, the terms FOB (free on board) and CIF (cost, insurance, 
freight) leave it to the exporter to obtain the export licence whereas the 
term FAS (free alongside ship) renders the importer (main contractor) 
responsible for obtaining the export licence in the subcontractor's country. 

17. CORDITIORS GOVERBl1'G MODELS, MARUFACTtmIKG MOULDS ARD SPECIAL TOOLS 

Where the main contractor places at the disposal of the subcontractor 
models, manufacturing moulds and special tools, the contract should specify 
where they are to be held and the rights relating to their use and 
reproduction. 

At the ownership level, two solutions are possible, either that the 
models and tools are handed over by the main contractor to the subcontractor 
for use in execution of the subcontract and without obligation to return them; 
in this case they become the property of the subcontractor on the same footing 
as raw materials acquired for the same purpose; alternatively, that the models 
and tools should be made available exclusively for the execution of the order, 
with the obligation to return them at the conclusion of the operation; a 
deposit contract is then in force in respect of them. 

In both cases the subcontractor must undertake the prudent administration 
of the equipment and insure it against the ordinary risks of loss, theft and 
accidental destruction; he is in fact responsible for the fate of the 
equipment and for its availability for execution of the order during the 
entire time that this takes. 

This making available of the items in question will be conditional, 
i.e. the contract should clearly stipulate the purpose for which the items are 
made available and the degree of freedom in their use which will be granted to 
the subcontractor outside the execution of the order as such. It is in fact 
conceivable that the tools placed at his disposal may, with the permission of 
the main contractor, be used for other operations. 
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It should also be pointed out that items made over outright or placed on 
deposit contract may have been registered, so that their use will depend on 
the conditions of the licence granted by the main contractor; here it is a 
matter of a licence for use with a description of its purpose, duration and 
possibly the geographical area in which the model reproduced may be marketed. 

18. TUDE MARKS 

The subcontract may relate to the manufacture of products which are 
normally sold \Dlder a registered trade mark, normally belonging to the main 
contractor. It may nevertheless happen that the subcontractor himself has 
trade marks and the contract may authorize the subcontractor to place his own 
trade mark alongside that of the main contractor. 

The law provides that a registered trade mark shall be protected for a 
period of 10 years in the co\Dltries where it has been formally registered, in 
accordance with the provisions of the various international conventions on the 
subject, particularly the Union of Paris convention of 20 Karch 1883 and the 
Madrid Agreement of 14 April 1891, together with their numerous revisions of 
which the last one was at Stockhclm on 14 July 1967. 

The contract should thus clearly define the conditions governing 
utilization of the trade mark, or non-utilization if it has been decided that 
the product is not sold precisely 1Dlder its normal trade mark. These 
conditions are the following: 

Identification of the trade mark and its places of registration 
together with the duration of its validity (the validity granted by 
law for a registered trade mark is normally 10 years); 

Its conditions of use, i.e. the right to use it, the duration of such 
right, the presentation of the trade mark and the way in which it is 
affixed; 

The territory on which items manufactured under licence to use the 
trade mark may be sold; 

A guarantee on the part of the holder of the trade mark to protect the 
use therP.of and to hold the subcontractor harmless for any damage in 
case of an action for infringement. 

19. PATENTS ABD DOW-BOW 

If the subcontracted products are covered by a patent, the rules to be 
applied are similar to those in the case of trade marks, namely: 

Identification of the patent, its purpose, its place of registr6tion 
and its duration (the validity granted by law to a patent is normally 
20 years); 

The presentation of the patented knowledge, i.e. the specific form 
in which it is placed at the disposal of the subcontractor; 

' 
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Its conditions of use and, in particular, the licence to use it, the 
period of validity of such licence, itr scope (authorized quantity); 

The territory over which the sale of the patented product is 
authorized; 

A guarantee on the part of the patent holder to protect th~ use 
thereof and to holn the subcontractor harmless for any damage in case 
of an action for infringement. 

It frequently occurs that technicai knowledge or know-how is not patented 
but is considered by the main contractor or the subcontractor as his 
intellectual property and consequently covered by strict confidentiality. The 
matters to be settled in the contract will be similar to those listed in' 
respect of the patent except, of course, those relating to the conditions of 
reiistration and the legal protection afforded. 

Technical know-how is in fact not protected by law, but this does not 
mean that its possessor is without the possibility of recourse in cases of 
infringement. He cannot invoke infringement as such but if manufacturing 
secrets have been stolen or if the presentation of the product comes under the 
rules governing competition, he will frequently be entitled to bring an action 
for cessation of production or even for damages on the basis of the legal 
provisions governing trading. 

Collaboration in this protection of know-how may be required of the 
subcontractor. 

20. COJllFIDEBTIALITY 

The use of manufacturing processes and secrets involves an undertaking by 
the subcontractor, to whom they have necessarily to be revealed, to protect 
the confidentiality of all the knowledge thus reaching him and to use it only 
for the purpose for which it has been communicated to him. This obligation to 
observe confidentiality also places the taker thereof under an oblig3tion to 
ensure that all instances, collaborators and subcontractors, who come into 
posession of all or part of the knowledge in question should accept the same 
liability. 

It frequently happens that this undertaking is accepted at the initial 
stage of the negotiations for the subcontract and is then repeated in the 
contract itself. The most helpful way to study thi.s undertaking is to 
consider the terms of a model clause. 

Example of clause: 

The subcontractor undertakes, vis-a-vis the main contractor, to regard as 
confidential all the information communicated to him with a view to 
studying and executing the order and to take all necessary measures to 
ensure that this confidential character ts observed by the members of his 
staff and by collaborators outside his organization to whom he may have 
recourse. 
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Consequently, the subcontractor will ensure that the documentation 
connunicated is reproduced only to the exten~ strictly necessary, to 
label it "confidential", to keep a record of the acts of communication 
thereof which he makes, and to secure from the recipients of these 
notifications an undertaking to observe secrecy on the information 
col!llllunicated, not to reproduce the documents themselves and to return 
them after use. The subcontractor himself undertakes to return the 
documentation after use, and to recover and to destroy all copies thereof 
made during execution of the contract. 

This confidentiality does not cover information which the subcontractor 
can prove was in his possession before the negotiations with the main 
contractor, whic~ came to his knowledge by other legitimate channels 
during implementation or which has fallen into the public domain. 

21. FORTUITOUS CIRCUKSTARCF.S Oil FORCE PIAJEURE 

There are two ways of drafting a force majeure clause: either by 
referring to the legal principle and leaving it to the parties to interpret 
it, or to follow the Anglo-American practice and list examples. 

It seems that in the sphere of international relations the best solution 
is to combine the two approaches and that is what the following example 
attempts to do. 

Example of clause: 

The parties shall not be mutually liable for any omission, loss or damage 
o~ whatever nature caused to the other party and resulting from circum­
stances beyond their control such as natural disasters, armed conflict, 
rebellion, sabotage, insurrections and other acts of terrorism, strikes 
and other social disturbances, fires, explosions, floods, government 
action, whether de iure or de facto, and for any other reasons admitted 
by the law and jurisprudence of the country in which the case of force 
mafeure occurs and also in the country whose law governs the contract. 

If such a situation arises, the affected party shall inunediately notify 
the other party in writing, as provided in the contract, and in all cases 
within a maximum period of 15 days as from the occurrence of the case of 
force maieure, supporting its statement by an attestation issued by the 
competent authority. In the absence of such notification supported by 
the said attestation within the above time-limit, the affected party 
shall lose the right to avail itself of this exoneration clause except 
with the agreement of the other party. 

··If the impediment resulting from the fortuitous circumstances or case of 
force mafeure prevents the affected party from fulfilling its contractual 
obligation or obligations for a period of three months at least, the 
parties shall consider ways and means of overcoming this impediment. If 
they are unable to reach agreement, each party shall be entitled to 
terminate the contract in accordance with the provisions thereof. 

' 
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22. HARDSHIP CLAUSE 

This clause is not alvays to the advantage of' the parties since it 
accords to the affected party the right to demand revision of the contract. 
The use of this provision grev up out of the first oil shock vhich, at that 
time, upset economic relations to such an extent that some contracts became 
unfulfillable as a rest•lt. 

This clause is normally drafted as follows: 

Example of clause: 

If economic or coaaercial circumstances outside the control of ~he parties 
should modify the economics of their relationship in a manner such that 
if the affected party had been able to foresee that occurrence, it vould 
not have concluded the contract under the conditions vhich it contains, 
that party shall have the right to request from the other party a revision 
of the contract vith a view to re-establishing the balance of c01111ercial 
and economic relations vhich existed at the time of its conclusion. 

If the parties cannot agree on the amendments to be made to the contract, 
they shall submit their dispute to an expert to be chosen by joint agree-

1 ment within 30 days of the request for revision by the affected party. 
The expert shall study the arguments put forward by the parties and shall 
endeavour to reconcile them by proposing amendments to the contract. 

If the proposed amendments are not accepted or if the parties are unable 
to come to an agreement, each of them shall be entitled to cancel the 

~e contract in accordance vith the relevant contractual provisions. 

t 

23. TERKIRATIOB 

At law a distinction is made between a tacit termination clause and an 
express termination clause. That means that even if an agreement does not 
contain a termination cl~use, there are cases where clearly one of the parties 
is entitled to request termination of the contract if the other party is not 
fulfilling its obligations ("exceptio non adimpleti contractus" in a 
synallagmatic contract). 

It is customary in commercial law, and in particular in international 
commercial law, for agreements to make provision for a termination clause, 
i.e. to include an express termination clause. 

The right to declare termination of the contract will arise in cases of 
persistent defaulting on its obligations by one of the pdrties, in case of 
bankruptcy or a similar situation generally rendering execution of the 
contract impossible, and in the cases envisaged in the contract itself, for 
example in cases of force maieure or of application of the hardship clause. 
The clause is normally drafted as follows. 

Each of the parties may terminate the contract: 
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In cases where the other party persistently fails to fulfil one of its 
contractual obligations &fter having rece~ved formal sUlllllons to do so 
within a reasonable time and having failed to take the desired action; 

In cases where the other party becomes bankrupt, requests judicial 
winding-up arrangements, requests a suspension of prosecution, goes 
into judicial or voluntary liquidation, disappears as a res11lt of 
aerger or take-over or, in a general way, loses control over the 
management of its ovn operations; 

In cases envisaged under the present contract and particularly in 
cases of impediment by force na1eure or persistent fortuitous 
circumstances. 

In such cases, the party declaring termination shall notify the other 
party, in the manner provided by the contract, giving reasons for its decision 
and proposing conditions for liquidation of the contract. The parties shall 
agree on the conditions of termination of the contract and, in the absence of 
agreeaent, shall settle their dispute in accordance with the clause of the 
contract governing the settlement of disputes. 

24. BOTine&rIOllS 

It is of value to arrange for contacts between the parties which do not 
concern merely the day-to-day execution of the contract but nark important 
stages in respect of which there should be certainty that the message has been 
correctly received by the party to which it has been addressed. 

".l:be usual method is by registered letter with acknowledgement of 
receipt. However, a check should be made during negotiation of the contract 
to ascertain that this procedure is fully practicable in the countries of the 
parties. In fact, the important aspect is the proof of receipt by the 
addressee, and any method which provides this proof is satisfactory as long as 
it is in conformity with the law of the country concerned, arbitrators being 
normally less formalistic. 

Example of clause: 

Notifications which parties require to make under this contract shall be 
deemed to be validly effected when addressed: 

In the case of the main contractor: ................................. , 
In the case of the subcontractor: ................................... ' 

\ (Indicate full address together with telephone, telex and telefax number) 

and effected either by registered letter with acknowledgement of receipt, 
or by courier or messenger against acknowledgement of receipt, or by 
te!ex or telefax, the automatic identification constituting acknowledge­
ment of receipt. 

Notifications shall be deemed to have been received on the date of 
acknowledgment of receipt. 

' 
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25. APPLICABI..E LAV - SEITLmlEM OF DISPUTES 

In the first part, the pre-contractual consid_er;ltions relating to the 
drafting of this clause recall the factors t~ be ta~en into account. As a 
reminder: 

If the two parties are in the same country, it is naturally the 
domestic law which applies and it is nonnally the ordinary courts 
which are competent, that of the domicile of each of the parties or 
that chosen by the contract. This does not prevent the parties from 
introducing an arbitration clause by referring for example to a 
professional chamber of arbitration. 

If the parties are established in different countries: . . 
From the point of view of the applicable law, a check must first be 
made on the mandatory provisions applicable in each country to the 
vork operation or the product, and even the provisions applicable 
in a third country if the work is carried out there or the product 
is intended therefor. 

For interpretation of the contract, the parties will choose between 
the lav of one of the two countries, particularly if their 
legislations are closely related, or refer to the legislation of a 
third country because they consider that this system favours 
neither of the parties. This last-mentioned choice may be 
dangerous in the sense that the law in question may be imperfectly 
understood and is not necessarily advantageous since a law does not 
favour its nationals but, in the case in point, enhances either the 
rights of the purchaser or main contractor, or the obligations of 
the vendor or subcontractor. 

The choice of jurisdiction depends on the preference of the parties 
for the ordinary courts if they believe that the latter are in a 
position to settle any dispute with competence and justice, and this 
is the least expensive procedure. The parties may prefer ad hoc 
arbitration or institutional arbitration as explained in the first 
chapter in cases where they consider that this procedure is the only 
one practicable or the one which guarantees them the most just 
treatment. 

Arbitration awards frequently provide for the possibility of a 
conciliation procedure entrusting conciliators with the task of 
bringing the parties together and of working out a settlement. In 
case of failure, the parties take the case to arbitration and normally 
the conciliation negotiations cannot prejudice the parties and are 
regarded as not having taken place. 

Example of clause: 

This contract has been drafted in accordance with Law •••••••• to which 
its interpretation is subject. This provision shall not exempt the 
parties from the obligation to conform with the mandatory provisions of 
their national legislations which may apply to this contract. 
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Then (either) 

Any dispute regarding the interpretation of this contract shall be 
brought before the competent Court of the do;nicile of the defendant (or 
of the competent Court sitting in the city of ••••••••• ), vilich shall 
alone be authorized to settle it. 

(or) 

Any dispute regarding the interpretaLion and execution of the contract 
shall be definitively settled by arbitration in accordance with the 
Conciliation and Arbitration Regulations of ••••••••••••••• by (one) or 
(three) arbitrator(s) appointed in accordance with the Regulations in 
question. 

(or) 

Any dispute regarding the interpretation and execution of the 
contract shall be settled definitively by arbitration. The arbitration 
tribunal shall be composed of three arbitrators, each of the 
parties appointing one of them and the third being chosen by the two 
first arbitrators and acting as chairman of the arbitration tribunal. 

In case one of the parties fails ta appoint its arbitrator within 15 days 
of the formal Stmlllons adJressed to it by the other party or if the 
arbitrators fail to appoint the third arbitrator within 15 days of their 
acceptance of their mission, to which each of them shall be called upon 
to state his attitude within 15 days of his designation, the second or 
the third arbitrator shall be appointed by (the chairman of the tribunal 
of •••••••••• or the president of a professional association to be 
designated) at the request of the most diligent party. 

Arbitration shall take place at •••••••••• ; the arbitrators shall 
adjudicate in accordance with the law applicable to the contract 
(or: shall have powers of amicable composition and shall adjudicate) 
within three months of the acceptance of his mission by the third 
arbitrator. They shall follow the rules of arbitration procedure 
applicable to the place where their tribunal is sitting. Their decision 
shall be final and shall be executed by the parties. 

In case of arbitration the parties may exempt the arbitrators from the 
duty to follow the rules of the applicable law and empower them to 
adjudicate by amicable composition (or "et aeguo et bono"), i.e. in 

, accordance with equity. This formula in fact opens the way to 
conciliation under the auspices of the arbitration tribunal. 

26. ERTRY IRTO FORCE 

This clause generally lists the conditions for entry into force of the 
contract, i.e. tho3e which make the commitment of the parties dependent on the 
occurrence of external events such as administrative authorizations, the 
obtaining of credits, etc. 

' 
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The contract is normally binding on the parties as from its time of 
signature. When it is accompanied by suspensi··e conditions, that means that 
the parties undertake to carry out the necessary me,sures for meeting these 
conditions, but that the actual execution of the contract can begin only vhen 
the suspensive conditions are fulfilled and that it is only as from that 
moment that the time-limit for execution will actually run. 

Example of clause: 

The contract shall be binding upon the parties as from its signature and 
the parties undertake to carry out all measures incumbent upon them vith 
a view to its entry into force. 

However, it shall not come into force until the following conditions-have 
been fulfilled: 

Upon fulfilment of the last of the suspensive conditions, the parties 
shall agree in vriting on the date of entry into force, which shall be 
the date of commencement of the time-limit for execution. 

27. COITRAtroAL DOCOMERTS 

It is important to establish a list of contractual documents. These are 
normally the contract itself and its annexes. It may happen that a clause is 
added in the contract to the effect that all documents prior to the contract 
are null and void. This precaution may be a wise one when the negotiations 
have led to the production of numerous versions as regards the contractual 
offers and specifications and vhen it is important to avoid any uncertainty. 

Example of clause: 

The following are annexed to the present contract and form an integral 
part thereof: 

Annex 1: 

Annex 2: 

etc. 

To the exclusion of all other documents prior to the contract which are 
henceforth null and void. 

SIGNATURE 

The contract ends with the signature of the parties normally with an 
indication of the place of signature, the date if it has not been placed at 
the head of the document and the identity of the parties and their attorneys. 
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Example 

In witness whereof the parties have signed this contract in •.• copies 
in the .•. language, at •••••••••.•.•.•..•. , (on the date indicated at 
the head of this document) or (on •••••••••••••••••••.•• ), each of the 
parties acknowledging receipt of one of the copies of the contract and 
(the other copies being intended for ••••.••••••••••••••••••••••••••• ) 

For the main contractor: 

Identity: 

Authority: 

For the subcontractor: 

Identity: 

Authority: 

CONCLUSION 

This commentary and the listing of clauses is obviously not exhaustive. 
It does not exempt the parties from anticipating all the aspect~ of the 
relationship to be established by the contract, but is intended to assist and 
guide them in their thoughts on the subject. 

' . 
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THIRD Pilt - !EDEL TEXTS 

1. CORnACT FOR THE SUPPLY OF COMPORERTS OR ITEMS OF EQUIP!mBT 

2. ORDER FORR COMPIUSIBG: 

- The order; 

- General conditions; . • Particular conditions. 

3. COBTRACT FOR A WOK OR A SERVICE 

4. DOCDl'IEdTS FOR A POBLIC IBVITATIOR TO TUDER 

Invitation to tender (main contractor); 

- Offer (subcontractor); 

- Order; 

- General and particular conditions. 
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1. CORTIACT FOR IllE SUPPLY OF COPIPONEBTS OR ITEMS OF EQUIPllEIT 

On •••••••••••••••••••••••••••• of the month of ••••••••••••••.••• 199 ••. , 

BETWEEN: 

AND 

(Name and legal form) 

(Address of the registered office and possibly of the place of business 
vith which negotiations are conducted) 

(Bame and status of the representative of the firm) 

hereinafter called the "Main Contractor", 

on the one hand, 

(Name and legal form) 

{Address of the headquarters and possibly of the place of business vith 
which negotiations are conducted) 

(Name and status of the representative of the firm) 

hereinafter called the "Subcontractor", 

on the other hand, 

WHEREAS: 

The Main Contractor wishes to subcontract the manufacture of ••••••••••••• 
•..•.•••••••...••.. intended for •••.••••.••••.••..•.•••...•• which are to be 
manuf~ctured according to the specifications contained in this contract and to 
be delivered in the quantities and within the time-limits specified below; 

The Subcontractor has available the production capacity and the technical 
know-how necessary to execute the order of the Main Contractor in the manner 
stipulated in this contract; 

IT HAS CONSEQUENTLY BEEN AGREED AS FOLLOWS: 

ARTICLE 1. Definitions 

In this contract, the terms defined below shall have the foilowing meaning: 
\. 
Patent: Patent No •••••••••• , registered at ••••••••••••••••. , 
under No • ....••. and valid until ...•.•..••.•.•..•........•.. ; 

Documentation: All plans, drawings, models, specifications, calcula­
tional notes, handbooks, sketches, diagrams and other documents 
necessary and adequate for the manufacture and delivery of the items; 

Licence: The right of the Subcontractor to use the patents, models and 
other intellectual property protected; 

' 
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Model: Model No •••••••••.•• , registered at •••••.••••••••••• ,under 
No •••••••• and valid until ••••••••.•••••• , 

I 

Mould: The mould or moulds which the Main Contractor places at the 
disposal of the Subcontractor for the manufacture of the components; 

Process: The body of technical kn.:wledge involving in partlcular the 
patent and used for the manufacture of the com~onents; 

Rules and Standards: The rules and standards applicable to the 
manufacture of the components and to which the specification refers; 

Planning: The timetable for delivery of the components; 

Components: The items forming the object ot the subcontracting 
transaction; 

Specification: The technical annex embodying the technical specification 
of the components and stating the nomenclature of the documentation 
containing them. 

It is for the drafter of the contract to judge the terms which have to be 
defined; the latter shoul~ not be too numerous but must include the oasic 
concepts concerned in the ~rovisions of the contract. 

ARTICLE 2. Purpose 

The Main Contractor places an order with the Subcont~actor, who accepts 
it, under the conditions specified in this contract, for the manufacture of 
Components in accordance with the Specifications contained in ~.'Ulex 1, and 
with the Norms and Standards therein stipulated, in the quantities, at the 
price and according to the conditions of delivery defined below. 

ARTICLE 3. Obligations of the Main Contractor 

The Obligations of the Main Contractor, as stated in the various clauses 
of this contract, are essentially the following: 

Provision, within the time-limit stated, of the Documentation 
associated with the Specifications; 

Provision, within the time-limit stated, of Moulds and Models; 

Supply of specific raw materials according to the Specifications and 
in the quantities and within the time-limits therein stipulated; 

Inspection of the manufacture of Components at the times and in the 
manner stipulated in the contract; 

Effecting of payments in ~ccordance with the provisions of the 
contract. 
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ARTICLE 4. Obligations of the Subcontractor 

The obligations of the Subcontractor. as stated in the various clauses of 
this contract. are essentially the following: 

Installation of Moulds and Models and organization of his facilities 
for their use; 

Storage of raw materials in accordance with the Specifications and 
marking of these f~~ identification purposes; 

Organization of the production of the Components so as to manufacture 
the quantities ordered and deliver them in accordance with the 
Planning System; 

(Carrying out of tests and) organization of quality control as 
provided by the Specifications and facilitation of inspections by the 
Main Contractor; 

Storage of Components and packaging according to the Specifications; 

Delivery of the Components in accordance with the Planning System and 
with the procedures laid down in the contract; 

Fulfilment of the guarantee obligations provided in the contract. 

ARTICLE 5. Organization of manufacture 

The Moulds and Models. which normally remain the property of the Main 
Contractor, shall be placed at the disposal of the Subcontractor, free his 
workshops, within the time-limits laid down in the Planning System. 

The Subcontractor is under an obligation to install them in his workshops 
according to the directions of the Specifications, and to use them exclusively 
for the manufacture of the Components and to keep and maintain them as a 
prudent administrator. They shall be returned to the Main Contractor, in good 
condition, with allowance for fair wear and tear, upon completion of the 
contract. 

The specific raw materials necessary for manufacture of the Components 
wil~ often be placed by the Main Contractor at the disposal of the 
Subcontractor, free his workshops, in the quantities and qualities laid down 
in the Specifications, and also at the dates provided in the Planning System; 
they may be used only for manufacture of the Components. 

The Subcontractor shall store the raw materials in a specially selected 
place which will conform with the relevant provisions stated in the 
Specifications and he shall ensure that these materials, which remain the 
property of the Main Contractor, are distinctly identifiable from other 
property belonging to the Subcontractor. 

The Subcontractor shall strictly respect the quality control procedure 
provided in the Specifications and shall ensure completion of the accounting 
forms, and shall communicate them to, or at least hold them at the disposal 
of, the Main Contractor. The Subcontractor shall also facilitate the 

' 
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inspections which the Main Contractor wishes to carry out during the course of 
manufacture and which he will notify in advanc~ to t~e Subcontractor. 

The Components manufactured shall be subject to a final check and to 
acceptance in the workshop. Components which conform to the Specifications 
shall be stored and then packaged in the matu1er therein stipulated; rejected 
components shall be destroyed and their materials recycled where possible. 

ARTICLE 6. Planning System 

The Planning System associated with the contract as a1U1ex 2 shall 
determine the dates upon which the Models and Moulds and the raw materials, in 
their respective quantities, shall be placed at the disposal of the , 
Subcontractor by the Main Contractor. 

The Planning System shall similarly determine the delivery dates for the 
Components in accordance with the quantities ordered for delivery. 

In cases where the Main Contractor does not respect the dates provided in 
the Planning System for fulfilment of his obligations, the Subcontractor shall 
have the right not only to an equivalent extension of the delivery time for 
the Components but also to a review of the timetable for manufacture if he can 
prove that the delay on the part of the Main Contractor involves an ex.tension 
of the timetable for manufacture. 

In cases where the Subcontractor does not deliver the Components in the 
quantities and at the dates provided in the Planning System, he shall be 
liable to a penalty for delay fixed at ••• per cent of the unit price of the 
Components per week of delay and per Component missing. 

ARTICLE 7. Delivery 

(Either) 

The Components are delivered "packaged, free workshop of the 
Subcontractor". 

The Main Contractor is thus under an obligation to take delivery on the 
dates stipulated. In case of delay in taking delivery exceeding ••••• , the 
Main Contractor shall be under an obligation to compensate the Subcontractor 
by paying him storage fees fixed on an inclusive b~sis at •••••••••• per day 
of delay. 

In case of delay on the part of the Subcontractor in delivering the 
Components, he shall be under an obligation to recompense the Main Contractor 
for the demurrage demanded by the carrier, without prejudice to the possible 
application of the penalties for delay provided in article 6. 

(Or) 

The Components shall be delivered "packaged FOB, port of 

(or) 

(or) 

"packaged free frontier (point to be 
designated)" 

"packaged free workshops of the 
Main Contractor". 

" 
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The term ••••••• is understood according to the INCOTERMS 1990 definition 
which stipulates the respective obl:6ations of th~ vendor (Subcontractor) and 
of the purchaser (Main Contractor) regarding transport, risks and the 
formalities to be complied vith. 

ARTICLE 8. Guarantee 

The Subcontractor guarantees that the Components delivered are in strict 
conformity vith the Specifications. Components which do not so conform shall 
be rejected if detected before delivery or replaced free of charge if detected 
subsequently thereto. 

Similarly, the Subcontractor guarantees the Components delivered against 
all defects in quality of manufacture for a period of ••• months as froa their 
delivery. In case of detection of such a defect during the guarantee period 
and provided that liability for this defect lies with the Subcontractor, the 
latter shall be \Dlder an obligation to replace free of charge the defective 
components in accordance with the delivery procedures laid down in article 7. 

ARTICLE 9. Price and ter11S of payment 

9.1. Fixing of price and conditions of payment 

(Either) 

The unit price of the components is fixed at •••••••••••••••••••••••••••• 

The price to be invoiced for each delivery shall thus correspond to the 
unit price multiplied by the number of pieces delivered. 

(Or) 

Invoices shall be paid 

(Either) 

- Upon presentation and at the latest within ••• days thereof; 

(Or) 

' 

At (thirty or sixty days etc., possibly "end of the month") following 
their presentation; 

By credit facilities (possibly "confirmed") opened with the •••• bank 
a~ainst submission of the invoices accompanied by the shipping 
documentation. 

9.2. Price adjustment 

(Either) 

The price fixed in article 9.1 shall be reviewed every ••• months and 
adjusted by common agreement to the trend in the economic conjuncture. 
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(Or) 
The price is linked to the wage and ra• materi~ls index.es in force on the 

date of conclusion of the contract. 

Upon each invoicing, the price shall be adjusted to the movement of the 
ind~es by application of the following formula: 

P(l) = P(O) ({ {Q.l) + {0.2)Ma(l) +CO.l)Mb{l)+(0.2)Mc{l)+{0.4)S(l) )), 
Ma(O) Mb(O) Mc(O) S(O) 

in which: -11 . 
p(l): is the revised invoiced price; 

P(O): is the price stated in the contract; 

0.1: is the the part of the price not subject to revision; 

S(l): is the wage index applicable to the Subcontractor's labour at the date 

of invoicing; 

S(O): is the same wage index in force at the reference date, 
i.e. . ............. ; 

M(l) a, b or c: (for example for steel, zinc and copper sheet) the cost of 
materials (at the end of the first third of the delivery time - at 
the time of invoicing etc.) according to the market price list of 
materials published by •••••••••••••••••• at ••••••••••••••••••••• ; 

M(O) a, b or c: are the same material costs in force at the reference date 
......... 

H.B.: The sum of the coefficients should be equal to 1. 

ARTICLE 10. Taxation and f.llport regime 

Each of the parties shall deal with the taxes and duties chargeable to it 
in its own country, it being understood that the indirect tax~s (to be 
specified) will be invoiced to the Main Contractor. 

Import and export licences required under the legislations of the 
countries to which the parties belong shall be obtained by each of the parties 

in its own country. 

ARTICLE 11. Licence to use moulds, patents and trade marks 

The Main Contractor shall grant the Subcontractor the right to use the 
Moulds, Models, Patents, Trade Marks and other technical know-how for 
execution of this contract only. 

The Subcontractor consequently renounces the use of the said Moulds, 
Models, Trade Marks, Patents and other technical know-how for any other 
manufacturing process except by prior written agreement of the Main Contractor. 
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ARTICLE 12. Confidentiality 

All technical information communicated by the parties shall remain 
confidential and shall be used only for the manufacture of the Components 
under the conditions of this contract and its annexes. 

The Subcontractor shall therefore take care to control the movement and 
reproduction of documents marked .. t.;onfidential" or "All rights of reproduction 
reserved" and shall ensure that they are returned after use. He shall return 
them himself to the Main Contractor upon completion of this contract. 

Confidentiality does not extend to technical knowledge already in 
possession of the Subcontractor at the time of conclusion of the contract, nor 
to such knowledge acquired through other legitimate channels or which lie 
within or fall within the public domain. 

ARTICLE 13. Fortuitous circumstances or force maieure 

The parties shall not be mutually liable for any omission, loss or damage 
of whatever nature caused to the other party and resulting from circumstances 
beyond their control, such as natural disasters, armed conflict, rebellion, 
sabotage, insurrections and other acts of terrorism, strikes and other social 
disturbances, fires, explosions, floods, government action whether de iure or 
de facto and for any other reasons admitted by the law and jurisprudence of 
the col.Dltry in which the case of force maleure occurs and also in the country 
whose law governs the contract. 

If such a situation ari&es, the affected party shall immediately notify 
the other party in writing, as provided in the contract, and in all cases 
within a maximum period of 15 days following the occurrence of the case of 
force maieure, supporting its statement by an attestation issued by the 
competent authority. In the absence of such notification supported by the 
said attestation within the above time-limit, the affected party shall lose 
the right to evail itself of this exoneration clause except with the agreement 
of the other party. 

If the impediment resulting from the fortuitous circumstances or case of 
force maieur~ prevents the affected party from fulfilling its contractual 
obligation or obligations for n period of three months at least, the parties 
shall consider ways and means of overcoming this impediment. If they are 
unable to reach agreement, each party shall be entitled to declare 
cancellation of the contract in accordance with the provisions thereof. 

ARTICLE 14. Termination 

Each of the parties may terminate the contract: 

In cases where the other party persistently fails to fulfil one of its 
contractual obligations after having received formal sununons to do so 
within a reasonable time and having failed to take the desired action; 

In cases where the other party becomes bankrupt, requests a judicial 
winding-up arrangement, requests a suspension of prosecution, goes 
into judicial or voluntary liquidation, disappears as a result of 
merger or take-over, or in a general way lose~ control over the 
management of its own affairs; 

' 
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In cases envisaged under this present contract and particularly in 
cases of impediment by force maieure o- persistent fortuitous 
circumstances. 

In such cases the party declaring termination shall notify the other 
partY in the maIUler provided in the contract, giving reasons for its decision 
and proposing conditions for liquidation of the contract and, failing this, 
shall settle their dispute in accordance with article 16, Settlement of 
disputes • 

.ARTICLE 15. Rotifications 

Notifications which the parties require to make under this contract shall 
be deemed to be validly effected when addressed: 

In respect of the Main Contractor: 

In respect of the Subcontractor: 

. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • J 

................................... ' 
(indicate full address together with telephone, telefax and telex 
numbers) 

and effected by registered letter with acknowledgement of receipt, or by 
courier or messenger against acknowledgement of receipt or by telex or 
telefax, the automatic identification constituting acknowledgement of 
receipt. 

Notifications shall be deemed to have been received on the date of 
acknowledgement of receipt. 

ARTICLE 16. Applicable law - Settlement of conflicts 

16.1. Applicable law 

This contract is drafted in accordance with Law •••••••••••••• to which 
its interpretation is subject. This provision shall not exempt the parties 
from the obligation to conform with the manda:ory provisions of their national 
legislations which may apply to this contract. 

16.2. Settlement of disputes 

(Either) 

The parties agree to submit any disputes regarding the interpretation or 
execution of this contract to the competent courts sitting at ••••••••••••••• 

(Or) 

Any dispute regarding interpretation and execution of the contract shall 
be definitively settled by arbitration. The arbitration tribunal shall be 
composed of three arbitrators, each of the parties appointing one of them and 
the third being chosen by the two first arbitrators and acting as chairman of 
the arbitration tribunal. 

In case one of the parties fails to appoint its arbitrator within 15 days 
of the formal summons addressed to it by the other party or if the arbitrators 
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fail to appoint the third arbitrator within 15 days of their ovn acceptance 
of their mission, to which each of them shall be -alled upon to state his 
attitude within 15 days of his designation, the second or the third arbitrator 
shall be appointed by ••••••••••••••••.••••••••••••••••• at the request of the 
most diligent party. 

Arbitration will take place at ••••••••••••••••••••.•••• ; the arbitrators 
shall adjudicate in accordance with the law applicable to the contract within 
three months of the acceptance of his mission by the third arbitrator. They 
shall follow the rules of arbitration procedure applicable to the place where 
their tribunal is sitting. Their decision shall be final and shall be 
executed by the parties. 

In cases of disputes of a technical nature, the parties shall choose 
an expert who shall be coamissioned to give an opinion on the solution of 
the dispute. This expert shall be chosen by common agreement within 15 days 
of the request made by the more diligent party and, in default of agreement 
within this period, the expert shall be appointed by ••••••••••.•••••••••••• ; 
likewise at the request of the most diligent party. 

ARTICLE 17. Entry in force 

The contract shall be binding upon the parties as from its signature and 
the parti~s undertake to carry out all measures incumbent on them with a view 
to its entry into force. 

However, it shall come into force only when the following conditions hsve 
been fulfilled: 

Upon fulfilment of the last of the suspensive conditions, the parties 
shall agree in writing on the date of entry into force which shall be the date 
of commencement of the time-limit for execution provided in the Planning 
System. 

ARTICLE 18. Contractual docunents 

The following documents are annexed to this contract and form an integral 
part thereof: 

Annex 1: Technical specifications (with drawings, conditions of 
contract, standards, etc.); 

Annex 2: Planning System; 

to the exclusion of all other documents prior to the contract which are 
henceforth null and void. 
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In witness whereof the parties have signed this contract in two original 
copies in the [English] language at ••••••••••.•• _ •.•••••••••••••. ,on the date 
indicated at the head of this document, each party'acknowledging receipt of 
one of the copies of the contract. 

For the Main Contractor: 

Identity: 

Authority: 

For the Subcontractor: 

Identity: 

Authority: 



2. ORDER FORM 

The order 

( 1) DATE: 

(2) HAIN CONTRACTOR: 

Corporate name: 
Legal fon;i: 
Registered office: 

Place of business: 

Tel.: 

(3) SUBCONTRACTOR: 

Corporate naine: 
Legal fonn: 
Registered office: 

Place of business: 

Tel.: 

(4) PURPOSE OF THE ORDER: 

Specification 

(5) PLACE OF DELIVERY: 

PROCEDURES: 

Ex works: 

(6) DELIVERY TIHE: 

(7) TERHS OF PAYMENT: 

FOB 

FOR 

(a) Initial advance: 
(b) Interim payment: 
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hx: 

Standards Number Unit price Total price 

Total price: 

Delivered at site: Cleared through customs: 

Other: ... 

(c) Balance on delivery within ... days of invoicing: 

(8) PROCEDURE FOR ACCEPTANCE: 
.. 

(a) Acceptance: 

( b) Hark fog: 
(c) Packaging: 
(d) Storage reconnendations: 
(e) Other matters: 

(9) OBSERVATIONS: 

SIGNATURES: 

Hain Contractor: 

at works ... upon delivery 
by the firm ... 

Subcontractor: ......................... . 
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GENERAL CONDITIONS 

1. Validity - Entry into force 

(a) The order form shall co11111it the parties as soon as it has been dated 
and signed. 

(b) In case payment of an initial advance is stipulated, manufacture 
shall start only after receipt of this advance by the subcontractor. 

2. Delivery time 

The delivery time shall run as from the date of signature of the order 
form, unless an initial advance has been arranged, in which case the delivery 
time shall begin to run as from the receipt of the advance. 

3. Procedure governing execution of the order - Acceptance - Claims -
Guarantee 

(a) The components ordered shall conform to the specifications and 
standards stipulated. They shall be manufactured following the best practice 
and shall be exempt from material or manufacturing defects. Failure to 
conform shall involve the non-fulfilment of the order. 

(b) The components ordered shall be received either at 
delivery, in accordance with the practices normally applied. 
components shall be replaced free of charge and delivered as 
and on the same conditions as the others. 

the works or upon 
Rejected 

soon as possible 

(c) Any claim by the main contractor in respect of failure to conform 
with the specifications or of manufacturing defects shall be entered as soon 
as it is discovered. 

(d) The components delivered shall be guaranteed against any 
manufacturing defect for a period of one year as from the date of their 
delivery. 

4. Delivery 

(a) Delivery shall be made at the place and in accordance with the 
procedure agreed. The commercial terms shall be interpreted in accordance 
with the definition given in the INCOTERMS 1990 of the International Chamber 
of Co1M1erce. Failure to respect this provision shall be equivalent to 
non-delivery. 

(b) Marking shall be in accordance with the specifications. 

(c) Packaging shall be in accordance with the specifications and with 
good practice in the field in question. 

(d) The storage recommendations are intended as a guide only and do not 
exonerate the main contractor from taking the usual precautions in this 
respect. 
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5. Delivery times 

The delivery times specified are mandatory. 

Any delay involves the liability of the subcontractor. 

Separate conditions specify the applicable penalties for delay. 

Otherwise, the penalty due for delay shall be calculated in accordance 
with the rules of law, i.e.: actual damage (loss of goods or loss of profit), 
damage foreseeable by the subcontractor at the time of the order, amount of 
the order. 

6. Payment of the price 

The price shall be paid in accordance with the procedures set forth in 
the order form. 

In case of default on payment, the amounts due shall bear interest 
automatically and without formal summons to pay at the rate of ••• points 
above the cash credit rates practised by the banks at the place where the 
subcontractor has his registered office. 

7. Drawings - Models - Plans - Special tools 

The drawings, models, plans and special tools made available to a 
subcontractor by the main contractor shall remain the property of the latter 
and shall be returned to him upon completion of the order. 

The subcontractor is only the holder of these items and is therefore not 
responsible for their loss by force maieure provided that he has taken the 
usual precautions to protect and safeguard them. 

8. Force maieure - Unforeseeable circumstances 

(a) The parties are not liable for the consequences of non-fulfilment 
of their obligations if they are impeded by fortuitous circumstances or 
force majeure. 

Exoneration from liability is valid for the duration of the impediment 
and of its consequences and in respect of the obligation or obligations which 
it affects. 

(b) If the economic, political or social circumstances change to the 
extent that if the party affected by them had been aware of them it would not 
have negotiated or would have negotiated on substantially different terms, the 
party concerned may demand revision of the conditions of the order and, if 
such\revision is impossible, demand its cancellation. 

The party concerned shall be under an obligation, in accordance with 
ordinary law, to endeavour to minimize the damage caused to the other party as 
a result of its demand for revision or cancellation. 

9. Cancellation 

(a) The main contractor shall be entitled to cancel the order: 
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In case of delivery not in conformity with the agreed conditions 
and specifications; 

In case of delay in delivery exceeding the maximum tolerable 
delay laid down in the special conditions and subject to a prior 
summons; 

In the case envisaged in article 8 b; 

In case of bankruptcy of the subcontractor or of an equivalent 
financial situation. 

(b) The subcontractor shall be entitled to cancel the order: 

In case of non-payment of the price, after receipt of formal 
summons; 

In case of failure by the main contractor to carry out an 
obligation essential to execution of the order; 

In the case envisaged in article 8 b; 

In case of bankruptcy of the main contractor or of an equivalent 
situation. 

10. Applicable law - Settlement of disputes 

The applicable law shall be that of the country of which the 
subcontractor is a national. 

The competent courts shall be those within whose area of jurisdiction the 
subcontractor has the place of business where the order is being carried out. 

Disputes of a technical nature shall be settled by an expert appointed by 
the parties or, in default thereof, by the Subcontracting Exchange. 
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SPECIAL CONDITIONS 

1. Manufacture 

Models: 

Special conditions of use: 

Certificates relating to materials: 

2. Delivery 

Special tests: 

Special packaging: 

Storage conditions or recommendations: 

3. Price 

0 •••• 

Guarantee of payment: (letter of credit) 

Revision in order to adjust to changes in the price index: 

Frequency: 

Formula: 

o .•.. + o .... ~l 
so 

+ 0 •••• 

= revised price; 

= price stipulated in the order form; 

= fixed factor (optional); 

= wage index on the date of fixing of the price; 

= wage index on the date of revision; 

= price index of one or more materials (M(a), M(b), etc.) 
on the date of fixation of the price; 

= price index of one or more materials on the date of revision 
of the price. 

The factors multiplying S and M are weighting factors. 

The sum of the three factors is equal to 1. 
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4. Protection of plans and models 

5. Confidentiality 

6. Other matters 

' > 

SIGNATURES: DATE: 

Main Contractor: Subcontractor: 
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3. CORTllc:T FOR A won OR A SERVICE 

The ••••••••••••••••••• of the month of ••••••••••••••••••.••••••• 199 ••• , 

BETWEEN: 

{corporate name and legal form); 

{add~ess of head office and as appropriate of the place of business with 
which negotiations are being conducted) 

{name and status of the representative of the firm) 

hereinafter called "the Main Contractor", 

on the one hand, 

(corporate name and legal form) 

{address of ~ead office and as appropriate of the place of busi~ess with 
which negctiat:t ,.. ' ue being conducted) 

(name and status of the representative of the firm) 

her~inafter called "the Subcontractor", 

on the other hand, 

WHEREAS: 

The .·.~. ,- ,;on tractor has concluded a Contract with ...................... ' 
Owner, for the execution of the Work ••••••••••••••••••••••••••••••••• , on the 
••••••••••.••••••••••••••••••••• site; this Work, whose execution has started, 
should be completed in ••• working days as from the ••••••••••••••••••••••••• ; 

Within t .. .? context of the Work, the unit of xxx {hereinafter called the 
Unit) is to r- ~amzfactured; this unit applies a patented manufacturi11g 
proCPJS (her· .;,after referred to as the Pror.ess), with which the Subcontractor 
is acquainted; 

The Subcontractor ls specialized in the manufacture of facilities 
handling this ty~e of product, has ~xperi~~-~e ~f the Process and the capacity 
to realize it, and wishes to manufact '." .... :· tJnit under the conditions of this 
Contract; 

\ 
IT HAS CONSEQUEN·rLY BEEN AGREED AS . - ::Jw . 

ARTICLE 1. Definitions 

In this Contract, the terms defined below shall have the following 
meaning: 



- 63 -

Patent: Patent No •••••••••••• , registered at •••••••••••••••• tnlder 
No •••••••• and whose validity extends until ••.•••••••••••••••••••.•• ; 

Contract: The agreement by which the Owner has placed an order with 
the Main Contractor; 

Doc1J11eD.tation: All plans, ca:culating notes, sketches, diagrams, 
handbooks and other documents produced by the Engineering Department, 
necessary and adequate for construction of the Unit, its commissioning 
and operation; 

Engineering: The body of studies to be carried out for the 
construction and co11111issioning of the Unit; 

Licence: The right accorded to the Subcontractor to use the Process; 

Owner: ...•.. __ ............•.•..•.•...•.••......••...•...• , who has 
ordered the Work by concluding the Contract with the Main Contractor; 

Process: The body of technical knowledge involving in particular the 
Patent and used for the manufacture of the Unit; 

Planning: A system of planning based on the critical path method, 
adopted for execution of the Work, within the time-limits laid down in 
the Contract; 

Product: The result of production of the Unit; 

Unit: The facility manufacturing the Product forming the purpose of 
this Contract, and defined in t~e technical specification attached to 
this Contract as annex 1. 

ARTICLE 2. Purpose 

The Main Contractor orders from the Subcontractor, in accordance with the 
con~itions of this Contract, the Unit as precisely defined in annex 1, to be 
executed in the Work of which the Main Contractor is in charge in accordance 
with the provisions of the Contract, whose stipulations affecting this 
subcontracting transaction are contained in annex 2. 

The Subcontractor accepts this order under the conditions of this 
Contract, after having acknowledged that the Unit to be manufactured is a part 
of the Work and after having studied the provisions of the Contract contained 
in annex 2. 

ARTICLE 3. Obligatious of the Main Contractor 

The obligations of the Main Contractor as set forth in the various 
clauses of this Contract are essentially the following: 

Delivery to the Subcontractor of all the Technical Docwr.entation 
associated with the Contract, to the extent that it concerns the Unit; 

In~pection and approval within agreed time-limits of the Documentation 
Jra1 ~d by the Subcontractor and requiring verification by him; 
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Management of the Planning system and reporting to the Subcontractor 
on the progress of planning; 

Notification to the Subcontractor of any event liable to affect 
execution of the order; 

Carrying out of tests and issue of acceptance certificates in 
accordance with the provisions of this Contracti 

Settlement of payments in accordance with the provisions of this 
Contract. 

ARTICLE 4. Obligations of the Subcontractor 

The obligations of the Subcontractor as set forth in the various clauses 
of this Contract are essentially the following: 

Execution of the engineering work and request to the Main Contractor 
for all information and supplementary Documentation, provided that it 
is available, for the carrying out of studies; 

Delivery for checking and approval to the Main Contractor of the 
Documentation to be verified by him, within the time-limits set by the 
Planning system; 

Management of the Planning system with the Main Contractor by 
coamunicating to him all necessary information and by managing the 
data received from Planning in order to keep the particular scheduling 
for the Unit up to date; 

Notification to the Main Contractor of any exte1nal event liable to 
affect execution of this Co~tract; 

Carrying out of tests and demonstration of the achievement of 
performance guarantees; 

Delivery of the Unit within the time-limit specified in the Contract. 

ARTICLE 5. Delivery 

Delivery of the Unit shall take place after checking and obtaining the 
performance guarantees stipulated in article 7. 

As soon as the Subcontractor considers that the Unit is in a state to 
undergo the tests to verify the guarantees, he shall notify the Main 
Contractor following the procedure described in the article on Notification, 
and the Main Contractor, within eight days and following the same procedure, 
shall indicate to him the date when the tests can begin. 

The tests shall have a duration of ••• days duri~g which th~ Unit will be 
bruught up to its industrial operating capacity and the results as r2gards 
quality, quantity and consumption will be measured. This measurement will be 
carrie1 out in accordance with the procedure described in annex 3. 
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If the tests indicate that the Unit attains the guaranteed performance, 
its acceptance shall be declared and the Subco~tractor shall be regarded as 
having delivered the Unit ordered. 

If the tests do not yield satisfactory results, they may be repeated 
after corrections to be undertaken by the Subcontractor and a new exchange of 
notifications as indicated above. 

If at the termination of this second test the guaranteeu results are not 
always attained but fall within a range of tolerances subject to penalry, 
acceptance shall nevertheless be declared with application of the sanctions 
provided in article 7, the Subcontractor being then regarded as having 
delivered the Unit ordered. 

If the results lie outside the penalized tolerances, the Subcontractor 
shall be regarded as not having fulfilled his obligations to deliver the Unit 
ordered and the parties shall agree on the conditions of liquidation of the 
Contract or, in default of this, shall refer the matter to the competent Court 
for settlement of disputes. 

ARTICLE 6. Delivery time 

The time-limit for execution of this Contract, covering engineering, 
construction of the Unit and its operation until the guaranteed results are 
obtained, shall be ••• working days as from the date of entry into force of 
this Contract. 

The Planning system shall determine the way in which the days making up 
the time-limit shall ~e utilized, in order to take account of other 
subcontracting contracts involved in execution of the Work. 

Since the delivery time is one of the essential features of the Contract, 
the Subcontractor shall pay the Main Contractor a penalty equal to 

per cent of the price per day of delay beyond a penalty-free tolerance of 
days. 

the penalty for delay shall not exceed ••• per cent of the value of the 
Contract, this penalty corresponding to a maximum period subject to penalty of 

days. 

If the delay should exceed this maximum delay subject to penalty, the 
Subcontractor shall be deemed to be defaulting on executing one of the 
essential obligations of the Contract. 

ARTICLE 7. Performance guarantees - Mechanical operation guarantee 

1. Performance guarantees 

The Subcontractor guarantees that the performance of the Unit shall be as 
follows: 

Quality: 

(either) 

Quality is agreed with no tolerances. 
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(or) 

A penalty of ••• per cent of the price shall be due per per cent of the 
content of ••• missing. Under a content of ••• per cent, the guaranteed 
quality shall be regarded as not ha\ing been achieved. 

Quantity: 

A ~e~alty of ••• per cent of the price shall be due per percentage 
missing. Under ••• per cent of the quantity guaranteed, the latter shall be 
regarded as not having been achieved. 

Efficiency: 

(Compensatory clause combining the different consumption factors and 
yielding a guaranteed mean cost price). 

A penalty of ••• per cent of the price shall be due per per cent of the 
cost price exceeding the guaranteed price. Above an excess of ••• per c~nt, 
the guaranteed efficiency shall be regarded as not having been achieved. 

The combined penalties in respect of guarahtees not achieved shall not 
exceed ••• per cent of the value of the Contract. 

2. Mechanical ope.:ati'>n guarantee 

The operation of the Unit is guaranteed against any defect of design, 
materials or construction for a period of one year as from the date of its 
acceptance. 

During this period, the Subcontractor shall be under an obligation as 
soon as possible to remedy any defect discovered, either in the form of repair 
or of replacement cf the defective components. In case of replacement & new 
guarantee of one year in respect of the component replaced shall run as from 
the date of its commissioning. 

After expiration of the one-year guarantee, the Subcontractor shall be 
bound only by the hidden defect guarantee in accordance with ordinary law. 

Where claims are made under the guarantees defined in this paragraph, the 
Main Contractor shall be under obligation to inform the Subcontractor as soon 
as the defect is discovered, and to take all the protective measures necessary 
to avoid aggravation of the damage and to communicate all relevant technical 
data to enable the Subcontractor to evaluate the validity or otherwise of the 
guarantee claim. 

~ Failure to respect this provision on the part of the Main Contractor 
shall involve annulment of the guarantee in the case considered. 

ARTICLE 8. Price 

1. Amount and terms of paY!llent 

(either) 

The price per Unit is fixed at •.•.••..•••.•..••••••.•.••.••.•••••.•.•. 
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This price shall be payable by transfer to the Subcontractor's account at 
the •••.•.•••••••••••••• Bank in the following manner: 

••• per cent, i.e ••••••••••••••••••••• upon signature of this Contract 
as an advance (and against the securing of a bank guarantee for return of the 
advance valid until acceptance of the Unit). 

This payment shall be one of the conditions for entry into force of the 
Contract • 

••• per cent, i.e ••••••••••••••••••••• as an interim payment at the time 
of completion of ••••••••••••••••••••••••••• 

' .. 
per cent, i.e ••••••••.•••••••••••• 

the balance upon delivery following issue of the report and against the 
securing of 3 bank guarantee of completion equivalent to 10 per cent of the 
value ~f the Contract and valid for one year to cover the mechanical guarantee 
period. 

(or) 

The price per Unit shall be based on the quantitias put into production 
and the other assignments and services carried out in accordance with the 
price-lists appearing in annex 4, which also show the procedure for 
calculating the various invoicings. 

This price shall be paid as follows: 

••• per cent, i.e ••••••••••••••••••••. as an advance (against the 
securing of a bank guarantee to restore the advance whose validity shall 
extend until acceptance of the Unit). 

This payment shall constitute one of the conditions for entry into force 
of this Contract. 

Monthly, against submission of the statement of work carried out and 
invoiced in accordance with the provisions of annex 4. These statements shall 
be submitted to the Main Contractor within the first week of each month !~ 
respect of the preceding month and shall be verified by him. The Main 
Contractor may ask for further details or carry out checks within a period 
which shall not exceed one week as from his receipt of the statement. Upon 
the expiration of this period, the Main Contractor shall pay the invoice 
stated, and in case of dispute at least the part thereof which is not 
contested. 

Numerous formulae for payment exist, including payment against shipping 
documents or credit facilities as pointed out in the second part of this 
Guide. The contract must of necessity adopt one procedure. 
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2. Price adiustm~~~ 

The price shall be linked to the vages and rav material indexes in force 
at the date of acceptance of the offer by the Main Contractor, i.e •.•..••.••. 

At the presentation of each invoice, the price shall be adjusted to the 
trend in these indexes by application of the following formula: 

P(l) = P(O) {{ (0.1) + 0.2 Ma{l) +{0.1) Mb{l) + 0.2Mc{l) + 0.4 S{l) )), 
Ma(O) Mb(O) Mc(O) S(O) 

in vhich: 

P(l): is the revised invoice price; 

P(O): is the price stated in the Contract; 

0.1: is the part of the price not subject to revision; 

S(l): is the wage index applicable to the Subcontractor's labour on the date 
of invoicing; 

S(O): is the same wages index in force on the re~erence date, 
i.e. the ............ ; 

M(l) a, b or c: (for example: for steel, zinc and copper sheet) the cost of 
materials (at the end of the first third of the delivery time - at the 
time of invoicing, etc •••• )according to the market price-list for 
materials published by ••. at ••• ; 

M(O) a, b or c: are the same material costs in force on the reference 
date 

ARTICLJ; 9. Taxation and import restme 

Each party shall deal with the taxes and duties chargeable in I.ts own 
country, it being understood that the indirect taxes (to be specified) will be 
invoiced to the Main Contractor. 

The Main Contract~r shall pay the taxes relating to remuneration of the 
Subcontractor's 5taff an~ due !n the Main Contractor's country. 

Import and export lic~nces required under the legislations of the 
countries to which the parties belong shall be obtained by each of the parties 
in its own country. 

ARTICLE 10. Patents and trade marks - Technical know-how 
\ 
The Subcontractor has obtained from the Process patent holder licences to 

use the Patent necessary for the manufacture and operation of the Unit. 

This licence, issued to the Owner, will enable him to cperate the Unit 
and sell it3 output without any restriction exce)t for the provisions laid 
down in annex 5. 



I 
I 
i 

j 

- 69 -

The Subcontractor guarantees the Main Contractor and the Owner against 
anY action for infringement of patent or claim for compensation entered by a 
third party and based on use of the patent. In case~ of actions for 
infringement or any other action brought against the Main Contractor or the 
owner, the latter shall immediately infoTID the Subcontractor thereof who shall 
at once take the necessary measures of defen~e, the Main Contractor and the 
Qvner bringing their stance into line with that of the Subcontractor. 

ARTICLE 11. Confidentiality 

All technical intormation communicated by the parties and in particular 
by the Subcontractor shall remain confidential and shall be used only for the 
manufacture and operation of the Unit under the conditions of this Contract 
and its annexes. 

The p~rties shall therefore take care to control the movement of the 
documents and their reproduction by placing thereon the words "Confidential" 
and "Reproduction prohibited~ or alternatively "All rights reserved" and 
ensuring the return of these documents after use. 

Confidentiality does not extend to technical knowledge already in 
possession of one of the parties at the time of conclusion of this Contract, 
nor to such knowledge acquired throug~ other legitimate channels or which lies 
within or falls within the public domain. 

ARTICLE 12. Fortuitous circumstanc£s or force aaieure 

The parties shall not be mutually liable for any omission, loss or damage 
of whateve~ nature caused to the other party and resulting from circumstances 
beyond their control such as natural disasters, armed conflict, rebellion, 
sabotage, insurrections and other acts of terrorism, strikes an~ other social 
disturbances, fires, explosions, floods, government action whether de iure or 
de facto and for any other reaaons admitted by the law and jurisprudence of 
the country in which the case of force majeure occurs and in the country whose 
law governs the Contract. 

If such a situation arises, the affected party shall immediately notify 
the other party in writing, as provided in the Contract and in all cases 
within a maximum period of 15 days following the occurrence of the case of 
force maleure, supporting its statement by an attestation issued by the 
competent authority. In the absence of such notification supported by the 
said attestation within the above time-limit, the affected party shall lose 
th~ right to avail itself of this exoneration clause except with the agreeffient 
of the other party. 

If the impediment resulting from the fortuitous circumstances or case of 
force maje~re prevents the affected party from fulfilling its contractual 
obligation or ~bligations for a period of three months at least, the parties 
shall consider ways and means of overcoming ~his imp~diment. If they are 
unable to reach agreement, each party shall be entitled to declare 
cancellation of the Contract in accordance with the provisions thereof. 

ARTICLE 13. Termination 

Each of thP. parties may terminate the Contract: 
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In ~ases where the other party persistently fails to fulfil one of its 
contractual obligations after having rece~ved formal s.munons to do so 
within a reasonable time and having failed to take the desired action; 

In cases where the other party becomes bankrupt, requests a judicial 
winding-up arrangement, requests a suspension of prosecution, goes 
into judici~l or voluntary liquidation, disappears as a result of 
merger or take-over or, in a general way, loses control over the 
management of its own affairs; 

In cases envisaged under this Contract and particularly in cases of 
impediment by force majeure or persistent fortuitous circumstances; 

In cases of termination of the Contract by the Owner without any fault 
on the part of the Main Contractor. 

In such cases, the party declaring termination shall notify the other party in 
the manner provided in the Contract, giving reasons for its decision and 
proposing conditions for liquidation of the Contract. The parties shall agree 
on the con~itions of termination of the Contract and, in cases of failure to 
do so, shall settle their dispute in accordance with article 15, Settlement of 
disputes. 

ARTICLE 14. Kotifications 

Notifications which the parties are required to make under this Contract 
shall be deemed to be validly effected •hen address~d: 

. In respect of the Main Contractor: . . . . ............................ , 
In respect of the Subcontractor: ................................... ' 
(indicate full address together with telephone, telefax and telex 
numbers) 

and effected by registered letter with acknowledgement of receipt or by 
courier or messenger against acknowledgement of receipt or by telex or 
telefax, the automatic identification constituting acknowledgement of receipt. 

Notifications shall be deemed to have been received on the date of 
acknowledgement of receipt. 

ARTICLE 15. Applicable law - Settlement of disputes 

1. Applicable law 

\This Contract is drafted in accordance with Law ••.•••••••••••••••••••• , 
to which its interpretation is subject. This provision shall not exempt the 
parties from the obligation to conform with the mandatory provisions of their 
national legislations which may apply to this Contract. 

2. Settlement of dispute~ 

Any dispute regarding interpretation and execution of the Contract shall 
be definitively settled by arbitratiOil. The arbitration tribunul shall be 
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composed of three arbitrators, each of the parties appointing one of them and 
a third being chosen by the two first arbitratnrs and acting as chairman of 
the arbitrati~n tribunal. 

In case one of the parties fails to appoint its arbitrator within 15 days 
of a formal summons addressed to it by the other party or if the arbitrators 
fail to appoint the third arbitrator within 15 days of their own acceptance 
of their mission, to which each of them shall be called upon to state his 
attitude within 15 days of his designation, the second or the third arbitrator 
shall be appointed by •••••••••.••••.••••••••.• at the request of the most 
diligent party. 

Arbitration shall take place at •.....•..•.......•.•.••...•.... ; the 
arbitrators shall adjudicate in accordance with the law applicable to the 
Contract within three months of the acceptance of his mission by the third 
arbitrator. They shall follow the rules of arbitration procedure applicable 
to the place where their tribunal is sitting. Their decision shall be final 
and shall be executed by the parties. 

In cases of disputes of a technical nature, the parties shall choose an 
expert who shall be commissioned to give an opinion on the solution of the 
dispute. This expert shall be chosen by common agreement within 15 days of 
the request made by the more diligent party and, in default of agreement 
within this period, the expert shall be appointed by •••••••••••••••••••• , 
likewise at the request of the more diligent party. 

ARTICLE 16. Entry into force 

The Contract shall be binding upon the parties as from its signature and 
the parties undertake to carry out all the measures incumbent on them with a 
view to its entry into force. 

However, it shall come into force only when the following suspensive 
conditions have been fulfilled: 

Payment of the initial advance in accordance with article 

. . . . . . . . . . . . . . .. . . . . . ' 
... ' 

Upon fulfilment of the last of the suspensive conditions, the parties 
shall agree in writing on the date of entry into force which shall be the date 
of commencement of the time-limit for execution of the Contract provided in 
article 6. 

ARTICLE 17. Contractual documents 

The following documents are annexed to this Contract and form an integral 
part thereof: 
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- Annex 1: Technical specification; 

Annex 2: Clauses of the Contract between the Main Contractor and the 
Owner applicable to this Contract; 

- Annex 3: Testing procedure; 

Anne~ 4: Price slips and procedure for calculation of price and for 
invoicing; 

Annex 5: Licence under the Patent 

to the exclusion of all other documents prior to the Contract which are 
henceforth null and void. 

In witness whereof the parties have signed this Contract in two original 
copies in the [English] language at ••••••••••••••••••• , on the date indicated 
at the head of this document, each party acknowledging receipt of one of the 
copies of the Contract. 

For the Main Contractor: 

Identity: 

Authority: 

For the Subcontractor: 

Identity: 

Authority: 

• . 

T 
t 
m 
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4. DOCOi'IE1'TS FOR A PUBLIC IRVITATIOR TO TERDEI. 

1. Invitation to tendEr (main contractor) 

2. Offer (subcontractor) 

3. Order 

4. General and special conditions 

These documents are extracted from the report by Mr. M. Souhaite, legal and 
taxation consultant of UNIDO, and dealing with legal, taxation and customs 
matters connected with subcontracting. 
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FORM OF INVITATION TO TENDER 
(For use by the ordering ~arty) 

Name of the principal contractor inviting tenders and indication of his 
representative: .•..••..••.••.....•••••••.••.•.••........................ 

Name of the sub-contractor to whom the present invitation is addressed: 

Subject-matter of the present invitation to tender: 

Description of the work to be sub-contracted: •...••.................. 
- The work that is the subject: of the present invitaeion co tender is 

described in article 2 of the Special Conditions annexed hereto. 

References to the principal contract:: 

- Nue of the principal: ••••••••••••••••••••.••...•.•...............•.. 
Indication of the principal contract and reference to the specifications 
applicable t:o it: ••••••••••••••••••••••••••••••....••.......•. 

- Place of execution of the vorlt: ••..•••••••.•••....................... 
- Deadline for ~xecution of the principal contract:: •.••..............•. 
- Date for opening of the tenders by the principal: ••••................ 

OR 

Date of order by the principal: 
Sub-contracting conditions: 

Article 1: 

The General and Special Sub-contracting Conditions a1U1exed hereto and the 
conditions of the present invitation to tender shall be applied to the 
present agreement. 

Article 2: TRANSMISSION OF T8E DRAWINGS AND COST ESTIKAT£S AS WELL AS OF 
All OTHER TECHNICAL DOCUMENTS 

- List: .................................................................... 
OR 

Indication of the place at which the drawings and the cost estimates and 
all the other technical documents relevant to the sub-contracting agreement 
can be consulted: 

Address: ...•.......•..•.••••••••.••.....••..•.•..•...................... 

List of drawings and estimates to be consulted: ........................ . 

Article 3: STANDARDS AND TECHJfICAL SPECIFICATIONS APPLICABLE 

List: .......................................................................... 

Article 4: VARIANTS OR SUGGESTIONS 

N9 variarats or suggestions shall be allowed. 

Of\ 
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Variants or suggestions are authorized for all the parts of the vork 
sub-contracted/for the following parts of the work sub-contracted: •..... . 
···············································.······~············-······· 
(Specify) 

OR 

The following variants are required: •.•..........•............•.....•.•. 
....•.......•.•.•.....•.•.•.•...•.•.....•..............•. · ...... (Specify) 

Variants not accompanied by a tender for the basic solution ~ill not be 
accepted. 

No account will be ~en of variants freely proposed by the sub-contractor 
when the provisions of tlle principal contract have e."l(cluded them. \ 

Article 5: PRICES 

The transaction is concluded on the basis of: 

An all-inclusive lump-sum price; 
Unit prices; 
An all-inclusive and lump-sum price and unit prices as specified in the 
list of items annexed hereto; 
Actual cost.s incurred; 
Verification of expenditure. 

Ho"'-ever determined. the prices shall be understood as being net of VAT. 

Article 6: HEASURDiENT HETHOD OR CODE 

(Indication of the aetllod or code reference used) • 

Article 7: PRICE VARIATIOP~ 

The agreement is concluded on the basis of firm and non-revisable prices. 

OR 

Price variations shall be subject to the conditions and the formula indi­
cated be l°'~: 

S tructurt of the formula: •.•.••.••...•.••.•....•..•...............•.• 
- Value and explanation of the indices and parameters chosen: .•....•... 

Publication of changes in such indices: ....•..............•.......... 

Article 8: PERIOD FOR EXECUTION OF THE WORK 

The period is to be agreed. 

OR 

The period shall be fixed in article 7.2 of the Sp~cial :onditions. 

Article 9: ATTESTATIONS TO BE ATTACHED TO THE TENDER 

The sub-contractor must attach to his tender evidence of his professional 
qualifications or occupational classification for the work sub-contract~d 
and an attestation that he has ~et his fiscal and social security obliga­
tions. 

Art iclc! 10: OTHf:R CONDITIONS 

.. " ............................................................................... . 
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Article 11: SUBHISSION OF THE TENDER 

The sub-contract.or must. subait his tender in 
copies not later than ..•••.•..••.•••••••.•••••.•••••.•..•..•............ 
!he sub-contractor is bound by his tender: 

For a period ;,f . . . • • . . • . days as froa ••.•..••••.•••••..•........•.•. 
(date or event) 
Until the following dat.e: •••...•...•..••...•.••..••••••.•......•.•.•. 

Article 12: CONCLUSION OF THE AGREEH.EN"' 

Tenders have/have not been invited frc- aore than one sub-contractor in 
respect of the work referred to in tr present invitation to tender. 

Article 13: ALTERATIONS TO THE WOR. TO BE SUB-CONTRACI'ED 

·····················-····-·-············································ 
If, during the period of validity of che sub-contractor's tf'nder, altera­
tions are made to che principal contract that. affect the work envisaged in 
tlle present invitation to tender, the principal contractor must ialediately 
notify the sub-contractor(s) consulted thereof; after having noted such 
alterations, the latter shall underrake to inform the princi~ contractor 
without delay of the ne~ conditions that be demands/they demand. 

The present invitation to tender and the tender shall becoae null and void 
if the parties fail to agree on such new conditions. 

Article 14: LAPSE OF THE INVITATION TO TENDER 

The present invitation to tender is issued without. obligation. The princi­
pal contractor reserves the right to witJ:\~raw it. at any tue, but he 
undertakes in that case to make !."11111ediate notification of such withdrawal 
to the sub-contract.or consulted. 

Article 15: VERIFICATION OF QUANTITIES 

The sub-contractor shall/shall be not required to verify the qU.:ltltities in 
the quantitative estimate • 

. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 
(Signature of the principal contractor and date). 
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FoRM FOR SUBMISSION OF TENLER 
(For use by the sub-cor.tr.ictor) . 

Name of the sub-contractor submitting the tender: 

Name of the principal contractor to whom the tender is addressed: ...... . 

form of undert.altiog by die sub-contractor: 

The undersigned undertakes to execute the work referred to in the itlvita­
tion to tender of •.•••••••••...••.•.••• (date); in conformity with the 
conditions thereof and the General and Special Sub-contracting Conditions. 
ag~inst payment of: 

An all-inclusive lump-sua price; 
Unit prices according to the list of unit prices annexed hereto; 
An all-inclusive and lump-sum price and unit prices according to the 
list of unit prices annexed hereto; 
Actual costs incurred; 
Verification of expendit.ure according to the folla\<•ing payment arrange­
ments: 
....................... · ................ -............................. . 

Value-at!ded tax shall be paid on such amounts at the rate in force at the 
ti.Jae of the operation that attracts VAT and according to the normal legal 
system. 

-·· 
The present tender shall be valid for the period fixed in the invitation to 
tender. 

The present tender has been prepared in the light of the results of the 
sub-contractor's calculations and findings based on the drawings and the 
cost estimate~ and after a visit to the site. 

The following errors have been discovered: •..••••....•.••................ 
. • . • • . . . • • . . . . • • . • . . • • • • • • • • • • • • • • • . . • • • • . • . . • • . • • • . . . . • . . . . . . . . . . . (List) 

In conformity with the invitatio~ t.o tender, the sub-contractor has/has not 
verified the quantities in the quantitati\•e es ti.Date. 

Variants or suggestions: •••••••••••.•••.••••••••.•••••••••..•.•.....•.... 

Price variations: 
Declaration by the sub-contractor accepting the formula proposed br the 
principal contract..:ir: ••••••.•.•..•••..••....••......••...•........... 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
OR 

Alternative fonrula proposed by the sub-contractor: 
............................. ~ ............................. . 

Other conditions stipulated by the sub-contractor: 
• ,. • e e I# • I# I# e • e • I# • e e e e • e • e • e e ..... e e e II • e •••• e •••• • e • e e • e e e e e e e ... e e "' • • ••• e e e •• 

Ann~xes: 

1. Detailed cost estimates for thP. work, signed by the s11b-contr2cto1·. 

2. Other ~ocument.s requireo \t.nder the terms of the invitation to tender: • 
(List) ................ · .. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·. · · · 
(Signature of the sub-contractor anrl date). 
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ORDER FORM 

Name of the principal contractor and of his representative placing the 
order: 

Naae of the sub-contractor entrusted with the work: - • - - -·• - •••.•.•..•..•. 

Subject-matter of the order: (concise description of the work and refer­
ences to the invitation to tender. on dle one hand, and to dle tender and 
its annexes. in particular. the cost estimates. on t:he other hand): 

Payment for the order shall be made: 

At the all-inclusive l~sum price of: ••••••••••••••••••..•......... 
- According to tile list of unit prices annexed hereto; 
- According to the annexed detailed estiaates of the all-inclusive and 

lump-sum prices and of the unit prices; 
At the cost prices proposed by the sub-conttactor; 
On the basis of verification of expenditure. plus ••••••...•... per 
cent. 

Value-added tax shall be paid on such amounts at the rate in force at the 
time of the operation that attracts VAT and according to the normal legal 
system. 

The agreement is concluded: 

Definitively. 

OR 

Subject to the suspensive condition of the co~clusion of the principal 
contract and/or of the approval of dle sub-contractor by the principal. 

Conditions other than those mentioned in the General and Special Sub-con­
tracting Conditions. 

Variants or suitgestions of the sub-con,..ractor accepted by the principal 
cont1·actor: 
(Specify) . 

. . . . . . . . . . . . .. . .. .. . .. . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -.............. . 
(Signature of the principal contractor and date) • 

• . 

1 

I 
A. 
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SPECIAL AND GENERAL SUB-CONTRACTING CONDITIONS 

A· SPECIAL CONDITIONS 

• 

Article 1: THE PARTIES 

Name or designation of the principal contractor and of ~e sub-contracting 
enterprise: 

1. Principal contractor: •......••..•...••••••••.•••••••••..•.•........• 
1 

2. Su!>-contractor: .•.••...•....•....•.•••••••.•••••.•••••........••.... 

Addresses or registered offices: 

1. . .........................................••......••.......•.••...... 
2. . ......................................•.••.....•.•.................. 

Commercial register: 

1. ....................................................................... ., ... . ...................................................................... 
Social security and VAT registration: 

1. 
2. 

...................................... -............................... . 

. .................................................................... . 
Affiliation with the body a~arding or verifying professional qualifications 
and indication of qualifications: 

1. 
2. 

. ................................................................... . 

. ................................................................... . 
Affiliation with professional association: 

1. 
2. 

Names and titles of representatives of the parties: 

1. 
2. 

Article 2: SUBJECT-MATTER OF THE AGREEMENT AND DESIGNAnON OF THE WORJt 

Work that is the subject-matter of the present agreement: 
. ....................................................................... . 
(Concise description of th~ work entrusted to the sub-contractor). 

Place of execution of the ~'Ork: 

References to the principal contract: 

Name of the principal: •.....•••••••..••.••••••••..••••.•.••.....•••• 
Name of the principal contractor or of the architect: ••...••.......• 
Indication of the principal contract and references to the specifica-
tion:o; applicable thereto: .........•.....•.•.••...................... 
O\•enll completion date for the general contract: •........•......... 
O.uc of opr.ning f'Jf tP.nders: ......••............•.................... 

OR 

n~te of the order: .................................................... 
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Article 3: CONTRACTUAL DOCUH£NTS 

3.1 The General Conditions below as well as the drawings, estimates, technical 
documents, standards and technical specifications mentioned in articles 3.2 
and 3.3 below shall b~ applicable to the present agreement. 

The correspondence exchanged prior to the signature of the present docu­
aent, in particular the invitation to tender of the principal contractor, 
shall have no contractual significance and shall be replaced by the present 
Special and General Cond~tions. 

OR 

The invitation to tender of the principal contractor. the tender of the 
sub-contractor and the order of the principal contractor shall be part of 
the agreement. 

J.2 Transmission of the drawings, estimates and other technical documents: 

List of drav.ings. estimates and or.her technical documents: 

Indication of the place at ~ilich the drawings, estimates and technical 
documents relative to the sub-contracting agreement can be consulted: 

3.3 Standards and technical specifications applicable: 

Article 4 : CONCLUSION CF THE AGREEMENT 

The agreement is concluded: 

4.2 Definitively 

OR 

(List.) 

4.3 Subject to the suspensive concition of the conclusion of the principal 
contract and/or of the approval of the sub-contractor by the principal. 

Article 5: GUARANTEE OR SECURITY 

5.1 The sub-contractor shall not be requi~ed to provide any security or guaran­
tee. 

OR 

5.2 Pursuant to article 5.2 of the General Conditions, the su~-contractor shall 
be required to provide a guarantee in respect of ••..•• per cent of the 
work sub-contracted. 

OR 

5.3 Pursuz.nt to article 5.3 of the General Conditions, the sub-contractor shall 
be required to provide security of a value equal t.o ..... per cent of the 
aJ.ount of the work sub-contracted, to be deposited with •..•...•.•••..... 
(designation of the third party or agency). The security shall take the 
form of cash/stock. 

5.4 The duration of the security or guarantee commitment shall be that fiiced in 
article 5., of the General Conditions. 

OR 

The duration of the gua1~ntee cnmmil~ent is fixed at: 
........................ ; ............................................... . 

8 
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Article 7: COHKENCEKENT OF THF wo;.~, PERIOD OF EXECUI'ION AND WORK SCHEDULE 

1. 1 Commencement of the work: 

Within a period of ·----·----calendar days from the placement of the 
order, at the request: of the principal contractor. 

OR 

On the .•...••......•.••...••.......•.. day of the general work schedule. 

OR 

On • • • • • • • • • • • • • • • • • • • • • • • • • • . . • • • • • • (date). 

7.2 Period for execution of the work: 

7.3 

7.2.1 The perioo for execution of the work sub-contracted is fixed at 
•...... - . . . . calendar days. 

OR 

7.2.2 With reference t:o article 7.2.2 of the General Conditions, the period 
for execution of the work sub-contracted is fixed at .•••...•••.•.. 
working days. 

Any day during which work has been rendered impossible °"ing t:o 
adverse weather conditions or the1c cons·.?quences for a period of 
.••..••••.....•••• hours sha~l r~t be considered as a ~"Orking day. 

OR 

7.2.3 The work sub-contracted must be completed on ..••••••••.•••••••..•. 
( indic·1te the precise date), work having commenced in that case not 
later than •••.•.••••••.....••••.••..•••••••• _.. • • (indicate the 
precise date). 

Work schedule: 

7.3.1 The general work schedule of the principal contract can be consulted 
at ••••••.•.••••••.•••••.. - . • • • • . • • • • . • • . • • • • • . • • • . • (indicate the 
place) 

7.3.2 No detailed schedule for execution of the work shall be established 
between the parties. 

Article 8: PENALnES FOR FAILUR.£ TO OBSERVE TIHE-LIKITS AND 111£ WORJt 
SCHEDUI.£ 

8.1 When the contractual time-limit for execution of the work is exceeded 
through fault of the sub-contractor. a penalty shall be imposed on him 
amounting to: 

• . . . . • . . • • • • . . . . . . . . . . . . • • . . . . . . . . . . francs per cal~ndar day of delay. 

OR 

• . . . . • . . . • . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . . • • . . . . . . ( fonuula). 

8.2 In the event of failure to observe the detaile~ work schedule or, in the 
absence of a detailed work schedule, of the general t«>rk schedule. a 
penalty shall be i•posed on the sut.-contractoT amounting to: 

.................................... francs per calenda~ day ot delay. 

OR 

.. . . . . . . . . . . . . . . .. . . . .. . . . (formula) . 
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Article 10: ALTERATIONS TO THE WORK SUB-CONTRACTED 

10.1 Pursuant to the provisions of article 10.1 of the General Conditions. the 
sub-contractor must execute supple•entary work, the volwne of which shall 
not exceed a total amount of ••...................•......••....• (indicate 
the amount and the currency). 

10.2 If the alterations to the work sub-contracted involve a reduction greater 
than: 

OR 

..•............. per cent of the total amount of the present agreement 
(indicate the percentage) 

the amount of ................................•..•.................... 
(indicate the amc>Wlt and the currency). 

the clause provided for under article 10.2 of the General Conditions shall 
be applied. 

Article 11: CONTRACTUAL PRICE 

The work referred to in article 2 of the present Special Conditions shall 
be executed against payment of: 

An all-inclusive luap-sum price of: •...........•.•...................... 
(Indication of the price). 
The unit prices specified in the list of unit prices annexed hereto; 
The all-inclusive and lump··swa prices and the unit prices specified in che 
list annexed heretoi 
Actual coses incurredi 
Reimbursement, accordi.lg to the following payment arrangements: ..•...•. 

-­........................................................................... 

Article 12: VAT 

These prices are to be understood as net of VAT. On the date of the 
conclusion of the contract, the rate of VAT is ........................... -
····· (indication of the rate). 

Article 13: PAYMENT ARRANGEMENTS 

13.1 The contract shall give rise to a single payment on accept:ince of the work. 

OR 

The work executed shall be paid for in •onthly instalments, and a balance 
shall be paid on acceptance of the work. 

OR 

The work shall be paid for in tranches of .............. francs pari passu 
with its execution. 

OR 

The work shall be paid for acc~rding to its degree of completion at the 
following stages: ..................................................... . 

13.2 Payments shall be made ~ilhin .......... days counting from receipt by ~he 
principal co .. ttactor of the sub-contractor's invoice accompanie~ by a 
progress report on rhe \o'ork. 

' 

l 

1 
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When a balance is due. the final account shall be drawn up within .......• 
days after acceptance of the work (cf art:cle 27.l of the General Condi-
tions). · 

This final account shall be verified and the amount shall be paid within 
................. days f?llowing its receipt. 

Article 14: CURRENCY OF ACCOUNT AND CURREN"Y OF PAYMENT • 

14.l The currencies of account and payment shall be those stipulated in article 
14.l of the General Conditions. 

OR 

14.2 The currencies of account and payment shall be as follow~~ 

Currency of account: ..........................••.••.......••.•.••••. 
Currency of paywent: .........................••••....•.•..•.•.••..•. 

14.3 All paymer.ts shall be made at .................... (indicate the place). 

Article 15: PRICE VARIATIONS 
-

15.l The parties agree to submit contract prices to the following variation 
formula: 

15. l. l 
15. l. 2 

15.1.3 

OR 

Structure of the formula: 
Value and explanation of the indires and parameters chosen: 

Publication of variations in these indices: 

15.2 1be contract is concluded on the basis of fi:rm and non-revisable 
prices. 

Article 16: ADVANCES 

16.1 Amount of the advance: 

16.2 Iiate of payment: The advance shall be paid: 
(indicate the precise date). 

OR 

The aJvance shall be paid on reque~t by the sub-contractor, giving 
days• notice. 

16.3 Recovery arrangements: 

16.3.1 

16.3.2 

16.3.3 

Recovery in full out nf. the next payment. 

Recovery in tr"'Ulches of ..... per cent out of successive payments. 

Other arrangements: ......... -................................. . 
16.4 Advances shall be subjP.ct to revision pursuant to the provisions of article 

15 above. 

OR 

Advances shall not be subject t~ revisions. 

16.6 The <:.~b-contra("tor shall/shall not ue req.Jired to pt·ovide a gu~ 1·antee to 
ensvre the repay~ent of advances. 

Article 17: kATE Of INTEREST J\f'PllCABLE TO ARl<EARS IN PAY!'fEN1 

......... per cenr. 
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Article 18: PRO RATA EXPENSE ALLOCATION ACCOUNT 

18. 1 No pro rata expense allocation ar.cmmt shall be kept in respect of c<>e9'>n 
services expenditure on the site. 

OR 

18.2 A pro rata expense allocation account shall be kept in respect of the 
com11on services expeu~i~~re on the site referred to in ar,ticle 18 of the 
General Conditions as .tell as for the following expenditure: ••••.••... 
• . • • . . . . . . . . . . • . . . . . . . . . . . • • . . . . . . . . . . . . . . . • . . . . . • • . . . . • . . . . • . . . (list). 

The- monthly statements of die pro rata expense allocation account shall be 
submitted for approval to a coaaittee consisting of the following persons: 
•.••.•.•.••..•.........•..•..•...•...•..••......••...•.•.•...•.. (list). 

18.3 Contribution of ~e sub-contractor to the pro rata account: 

18.3.1.1 Lu~~-sum contribution of .........•.......•.•••...•.••.....••••• 
francs. 

18.3.1.2 The contribution is fixed at ......•.•. per cent. representing the 
proportional value of the work sub-contract.ed to the whole volume 
of \o.-ork carried out for the principal. 

18.3.1.3 The contribution is fL~ed at the proportion of man/hours of 
services rendered by the enterprises present on the site. 

18.3.2 Ceiling of contribution to the pro rata account: The sub­
contractor• s contribution to the pro rata account sba.ll in all 
cases be limited to . . . • . . . . . . . . per cent of the final UK>tmt of 
the contract for work that is sub-contracted ~ hia. 

18.4 Management of the pro rata account. 

The pro rata account shall be managed by the principal contractor.· 

OR 

The pro rata account ~hall be managed by r:r ...........•. (name). who shall 
be d~signated by the principal contractor. 

Article 22: INSURANCE 

22. 2 In addition to the insurance i·eferred to ir. article 22 of the General 
Conditions, the sub-contractor shall be required to take out the following 
special insurance: ..........•......•..........•..••.•••••••••.•..•••••• 

Article 23: LIABILITY 

23.2 Special guarantee clauses: ................................................ 
(Indication of the special guarantees formulated by the principal or by the 
principal contractor by reason of a provision in the principal contract). 

Article 28: LIABILITY FOR LATENT DEFECTS 

28 .1 Notwithstanding the provisions of article 28 .1 of the General Conditions. 
the period of liability of the suh-c.ontuctor for latent defects is fixed 
at ...................................................................... . 

Article 29: AUTOMATIC MEASURES 

The automatic me.%ures 
1
appl ic~hle sh.111 be those stipulated in 3rticle 29 

of the General Con~ition~. 
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OR 

Tb~ automatic measures specified below are e.'=t>~essly agr~ed: 
................ -... -..................................................... . 

Article 30: CANCELLATION OF THE CONTRACI' 

30.2.2 Notwithstanding the provisions of arti~l~ 30.2.2 of the General 
Conditions. if one of the parties ceases independent operations as 
a legal person - for ex.ample through merger or absorption - the 
other shall be entitled to cancel the agreement. 

In that event, no compensation shall be due from either party . 
• 

Article 32: SETTLEHEh1 OF DISPUTES 

The parties agree to submit disputes between them: 

To th•~ arbitration provided for under article 32 of the General Conditions: 

OR 

To arbitration by the following persons: 
. . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -... -........ . (names) . 

Article 33: LAW APPLICABLE 

The law applicable shall be that specified in article 33 of the General 
Conditions. 

OR 

Notwithstanding the provi.sions of article 33 of the General Conditions, the 
following law shall be applicable: ••••••••••••......••.•••..••.•••••••. 

(Delete where inapplicable)· 
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8. GENERAL CONDITIONS 

Art.icle 3: CONTRACTUAL DOCUKENTS 

3.4 With respect to the interpretation of the agreement, the contract documents 
shall prevail in the following order: 

(a) The Special Conditions; 

(b) The conditions contained artd accepted in the invitation to tender of 
the principal contractor, in t:he tender of the sub-contractor and in 
the order of the principal contractor in cases in which the Speci~l 
Conditions have stipulated the application of these documents. 

(c) The General Conditions. 

3.5 In the event of conflict, the provisions of the tender shall prevail over 
·those of the invitation to tender when the former have been accepted 
without reservation by the principal contractor. In the event of conflict, 
the conditions of the order shall prevail over the provisions of the 
sub-contract.or's tender when the sub-contractor has accepted the order or 
executed the work without reservation. 

The d~awings, estimates and technical provisions relative to the work 
s.ib-contracted shall prevail over the standards and technical specifica­
tions to which the present agreement. re!ers e."'tcept when such standards and 
technical specifications are mandatory at t:he location of che works. 

When a list of drawings, estimates or technical documents is .t.ransmit.ced as 
stipulated in article 3.2 of tlle Special Condit.ions, such drawings, esti­
ruat:es and technical documents shall prevail in the order of 'their enumer·a­
tion. 

Article 5: GUARANTEE AND SECURITY 

The guarantee or securicy ensures the correct execution of the work sub~ 
contracted. 

5.2 When a guarantee is required from the sub-contractor, the guarantor must be 
a banking or financial institution. 

5.3 When security is required f1om the sub-contractor, sur.h security must be 
deposited with the person or agency designated in th~ Special Conditions. 

5.4 Unless the Special Conditions provide otherwise, tJ1e guarantor shall be 
released from his commitment or the security deposit shall be releasP.d on 
~xpiration of one year after acceptance of the work. 

5.5 Proof of the provision of r.he guarantee or security must be furnished to 
the principal contractor within 30 days from the formulation of a request 
by the latter. 

Proof of the provision of the guarantee 01· security shall be furnished by 
handing over an original of the =ontract of guarantee, or the receipt for 
the de~o0sit of cash or stock issued by the third party or agency. in the 
case of s~curity. 

In the event of failun; of the sub-contractor to furnish proof of the 
provision of this guar~ntee or security within this time-limit. the princi­
pal contractor 111ay, after unsuccessful service of notice, either i.•ithhold 
from th~ parments due to the sub-contr~ctor an amount equal to the 
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guarantee money or security or apply the automatic measures referred to ip 
article 29 below. 

5.6 It is expressly agreed that. the provision of a' guarantee or security covers 
the completion and proper performance of all the work that is the subject.­
matter of the agreement. including the alterations or supplementary work 
entrusted t.o the sub-contractor in the course of the agreement. 

Article 6: ATTESTATIONS 

At the request of the principal contractor. the sub-contractor shall. 
during the period of validity of the present agreement: 

6.1 Furnish evidence of his professional qualifications or occupational clas­
sification for the work that is the subject-matter of the agreement.; 

6.2 Prove that he has fulfilled his obligations in fiscal. salary and social 
security respects and furnish all attestations in this regard. 

Article 7: COHMENCEKENT OF WGRK. TIME-LIHITS AND WORK SCHEDULE 

7.1 CoDDDencement. of work 

Except in cases in which the commencement of work is fixed at a specific 
date, the order for commencement of the work shall be given in writing by 
t:he principal contractor to the sub-contract.or. 

When it has not been possible t.o give the order for commencement of the 
work by t:he date envisaged in the Special Conditions. the parties shall 
~.gree thereon without prejudice t.o their rights. 

7.2 Time-limits 

All the time-limits mentioned in the present. General Condit.ions other than 
the time-limit for completion.referred to below, shall ht! expressed in 
calendar days. 

..· ..• 
7. 2 .1 When the time-limit for complet.ion is fixed in calendar days. weeks. 

months or years or on a specific final date. all days without. excep­
tion shall be considered in calculating the time-limit. 

7.2.2 When the time-limit for completion of the work is fixed in working 
days, days during which work is not authorized by laws anJ regula­
tions or during which the enterprises cannot work owing to the 
provisions of collective agreements applicable to t.he location at 
which the·work sub-contracted is executed, or days during which, as 
recognized by the principal contractor, work has been rendered 
impossible owing to adverse weather conditions or their consequences 
for the number of hours fixed in article 7.2.2 of the Special Condi­
tions shall not be considered as working days. 

7.3 Work schedule 

7.3.I The sub-contractor must conform to the provisions of th~ general work 
schedule imposed by the principal on the principal contractor, or 
approved by the former. The principal contractor shall notify the 
sub-contractor of all the al~erations that are made to this work 
schedule by the principal that influence the execution of the work 
sub-contracted. 

7.3.2 The Special Conditions may provide th<'lt a detailed 1.iork schedule b<· 
applicable to the work sub-contracted. In that event, the work 
schedule shall be established and, if appropriate, altered b)' niul'.ual 
agreement betw~en the parties. 
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7.3.3 Disruption of the sub-contractor's work schedule O\Jing to alterat~Qn 
of t.he general work schedule shall giv~ rise to compensation. 

Article 8: PENALTIES FOR FAILURE TO COMPLY WITH TIHE-LIHITS AND THE 
WORK SCHEDULE 

8.1 The amount of penalties for exceeding t.he contractual time-limit by t.he 
fault of the sub-contractor shall be fixed in the Special Conditions. 
1bese penalties shall fall due after service of written notice by the 
principal contractor on the sub-contractor. 

8.2 The amount of penalties for failure on the part of the sub-contractor to 
comply with the detailed work schedule, or, failing such detailed work 
schedule, the gen~~al work schedule, shall be fixed in the Special Con­
ditions. Arrears with respect to the work schedule shall be assessed on 
the date of preparing financial statements in respect of the ~'Ork covered 
by the work schedule that the sub-contractor has failed to comply with. 
The penalties shall fall due after service of written notice by the prin­
cipal contractor on the sub-contractor. 

8.3 The penalties shall be deducted in making the corresponding payments for 
work done. However, when the sub-contractor makes arr~~rs good ~ithout 
causing a time-lag or additional expenditure in the ~'<>rk of the other 
enterprises on the site, the amount of the penalty shall be reimbursed on 
the occasion of the next subsequent payment. In the opposite case, the 
amount shall be added to that of the penalties for exceeding the contrac­
tual time-limit. 

Article 10: AL1£RATIONS TO TiiE WORK SUB-CONTRACTED 

10.1 All alterations to the work sub-contracted that are i.Jrposed by the princi­
pal contractor must be executed by the sub-contractor. Major alt~rations 
shall be the subject of an endorsement accepted by the parties. In parti­
cular, this refers to alterations that necessitate the determinati~n of a 
new price, that leads to a change in the time-limit for completion or that 
disrupt the work schedule for the work sub-contracted. 

The sub-contractor is not obliged to execute new work that is outside the 
scope of his enterprise nor work whose volume exceeds the amount fixed in 
article 10.1 of the Special Conditions. 

10.2 If alterations to the work sub-contracted lead to a decrease in the amount 
of the present agreement greater that the limits fixed in article 10.2 of 
the Special Conditions, a general revision of the price conditions of the 
agreement shall be negotiated between the principal contractor and the 
sub-contractor. 

Article 11: PRICES UND~ THE AGREEMENT 

Except in the case of sub-contracting agreements of a low amount or limited 
duration, payments shall be made in instalJllents, with payment of a final balance 
in acc\,rdance with the timing stipulated in the Special Conditions. 

When payment is to be made in weekly or monthly instalments. such instal­
ments shall be paid only in respect of the work carried out hr t.he end of such 
periods. When the price is payable in tranches, payment shall tall due from che 
time at which the value of the work carried out reaches the amount ot each 
tranche. When the payment must be made according to the completion of stages of 
the work. for example, whep foundations have been la id. when the roof is co111-
pleted, and on final acceptance. the c<.1rresponding payment:> shall fall due !rl1111 

l 

l! 
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16. 
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the moaent at which t.he work comprised in t:he stage in question has be....:n com­
pleted. 

In all circu:astan.ces. th.e instablents indicated above aay be set off only 
against tlle total amount under tlle agree.aent, which shall be determined at tlle 
ti•e of drawing up die final accounts. 

Article l2: VAT 

However prices are fixed, t.hey shall be understood as being net of VAT. 

The parties llUSt inform theaselves in good tiae of the rates of VAT appli-
cable, t:he operations that attract the tax, and t:he time-limits witltin whitjl and 
the party by whom the tax llUSt be paid. • 

When VAT is payable by the sut- :ontract.or, the price fixed in article 11 of 
the Special Conditions shall be increased by t:he 8ll0Ullt of the tax. 

The rate of VAT indicated in the Special Conditions is that in force at the 
date of the agreement and is quoted merely as an indication._ 

Article 13: PAYMENT ARRANGEKENTS 

13.2 The payment periods shall be fixed in t:he Special Conditions. 

Article 14: CURRENCY OF ACCOUNT AND CURREHCY OF PAYMENT 

llc .1 Both in t:he case of instahtents and of die fina1 balance due, statements of 
receivables and invoices addressed by the sub-cocltractor to the principal 
contractor shall be expressed in the currency of account in force in 
relations between the principal conttaccor and the principal. 

Payments by the principal contract.or t.o his sub-contractor shall be made in 
the currency of payment used by the principal. 

14.2 However, if the sub-contractor demands payment for his services in a 
currency different from the currency of payment of the principal contract, 
cite e."tchange transaction shall t.ake place at the rate in force on the date 
of paynient. In that event, the sub-contractor shall bear the risks and the 
costs of the exchange transaction and currency fluctuations, the principal 
contractor beiog excluded. 

14.3 All payments shall be made at the place fixed in the Special C",onditions. 

Article 15: PRICE VARIATIONS 

15.l The Special Conditions or the accepted provisions of the invitations to 
tender, the tender or the order, when these docU11ents ar~ part of the 
agreement, shall specify whether there shall be any variation in prices and 
the relevant arrangements for any such vai:iatioo. 

Article 16: ADVA.~CES 

16.3 When advances are paid by the principal contract.or to the sub-contractor, 
such amounts shall be recovered either by deduction froaa the subsequent 
instalment or by percentage deduction from all the instalments paid in 
execution of U1e agreement or :; _cording to the arrangements providet1 in the 
Special Conditions. 

16.'4 Unless article 16.'4 of the s..,ecial Conditions provides othendsE-. advances 
sh~ll not be subJect to revision. In this case they shall be deducted from 
the instalments before the revision forn1ula is appl ie<t to the lar.ter. 
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16.S When advances are not.paid by the principal contractor on the dates stipu~ 
lated in the Special Conditions. they shall at:ract interest on arrears at 
the rate fixed in article 17 of the Special Conditions. after due .service 
of notice. 

16.6 The Special Conditions may stipulate a guarantee, at the expense of t.he 
sub-contractor. to ensure the reimbursement of advances. 

Article 17: INTER.EST OH ARREARS OF PAYMENT 

All sums due in execution of the present agreement that are paid in arrears 
shall attract the interest stipulated in the Special Conditions, as from the 
date of service of written notice on the principal contractor. 

The stipulation of interest on arrears of payment mentioned in the Special 
Conditions shall not con.-;titute an obstacle to the right of the sub-contractor 
to additional compensation covering the loss actually suffered. provided, 
however, chat the nation.tl k!fiSlation applicable to the agreement does not 
forbid this. 

Article 18: PRO RATA ACCOUNT 

18.2 h'hen there is provision for a pro rata.account intended to finance exi>endi­
ture on common services chargeable to ill the enterprises on the site. a 
monthly statement thereof shall be kept and a copy of chat statement shall 
be transaitted to the sub-contractor. The pro rata account shall be 
submitted for approval to a C01111ittee appointed pursuant to the Special 
Conditions. 

This pro rat.a account shall cover the following iteas of expenditure, in 
addition to those stipulated in the Special Conditions: 

ConsWDption of '-"ater, power and lighting"'llecessary for the '-'Ork; 
The provision, assembly, dismantling and maintenance of fences and security 
barriers; 
Guarding, regular sweeping and cleaning of the site; 
Temporary charges for road use; 
The utilization and maintenance of lifting gear and access to the site; 
Costs for the installation, removal, rental and operation of telephones. 

18.4 Unless article 18.4 of the Special Conditions provides othervise, the pro 
~ account shall be managed by the principal contractor. 

Article 21: LABOUR HATTERS 

The sub-contractor bas sole responsibility for complying with collective 
agreements and legal provisions and regulations on· social security matters. 

If, after service of notice, the sub-contractor has not duly regulated 
matter~ the orincipal contractor 11ay take all appropriate automatic measures, 
including those stipulated in article 29 of the General Conditions. to compel 
the sub-contractor to comply with collective agreements and legal provisions and 
regulations of a social nature (wages, social security costs, insurance. working 
hours, safety and health, etc.) which the sub-contractor is bound to observe. 

In any ca~e. the sub-contractor shall guarantee the principal contractor 
against any p...-oceedings against him arising out of an infringement of the abo'l!e 
provi~ions. 
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Article 22: INSURANCE 

22.1 The sub-contract.or •us~ take out adequate insurance to C"Over his third 
I 

party liability as ~ell as his liability in re~pect of work accidents of 
his staff. 

2~.2 The Special Conditions shall llelltion as appropriate any other types of 
insurance required by the principal contractor. 

22.3 The sub-contractor must produce all these insurance policies on request and 
without delay for inspection by the principal contractor. 

Article 23: LIABILITY . 
23.1 The liability of the parties results from the obligations incumbent on"them 

by reason of the contractual provisions agreed between them and by reason 
of the law applicable to the agreement. 

23.2 The special guarantees required from the sub-contractor are indicated in 
the Special Condit.ions. 

23.3 The principal contractor and the sub-contractor are each liable for any 
criainal or quasi-criminal fauit and shall hold their fellow contractors 
hanaless, and shall undertake, if applicable, to guarantee them from any 
proceedings. 

Article 24: INTELLECTUAL RIGHTS 

If, In the course of che work that is the subject of the present agreement. 
the principal contractor or the sub-contract.or obtains knowledge of manuf actur­
ing processes, operations, utilization procedures, etc., he may not appropriate 
them to himself, use them for his own profit or communicate them to dlird 
parties. 

Article 25: HUTUAL INFORKATION OBLIGATION 

The parties undertake to inform each other illlllediately of any difficulty 
arising in the course of e."<ecution of the work that would be of such a nature as 
to disrupt punctual and harmonious performance. 

In particular, the principal contractor and the sub-contractor undertake to 
exchange all information of a technical nature that is in their possession or 
that comes to their knowledge and on which the execution of the work under the 
princip~ contract and che sub-contracting agreement depends. 

The principal contractor must also inform his sub-contractor of all pay­
ments received from the principal that are related to the work sub-contracted. 

Article 26: UNFORESEEABLE CIRCUMSTANCES 

In the event of any fort~itous act, act of State, act by third parties or 
other act constituting force majeure, the parties declare that they will be 
guided by the solutions allowed by the law applicable to the agreement, but 
without prejudice to 111<>re advantageous provisions of the principal contract, 
which shall also be applied to the present agreement. 

The principal contractor shall communicate to the sub-contractor the? 
provisions of the principal contract related to such circumstances. 

However, the sub-contractor may not claira applicaticm of such more: favour­
able provisions if the principal contractor has not been able to benefit bv 
them. The principal contractor must initiate all action vis-i-vis the pri~cip~l 
for this purpose. 
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Article 27: ACCEPTANCE OF mE WORK SUB-CONTRACTED 

27.1 The acceptance of the work sub-cootract.ed shall take place in principle on 
the expiration of the contractual period for completion of the work sub­
contracted and at the earliest on the date of completion of that work. 
according to the following arrangements: 

Acceptance must be requested in a letter from "the sub-cantractor to the 
principal contractor or his agent; 
Within 15 days of the request, the principal contractor or his agent llUSt 
inspect the work. and a wriuen report. shall be drawn up thereon. In 15 
days from drawing up the written report, die principal contractor llUSt 
indicate to the sub-contractor the acceptance or refusal of acceptance of 
the work; 
Failing the drawing up of a written report or notification of accepUUlce or 
refusal of acceptance of the work vidiin die above tiae-liaits, the work 
shall be considered as accept~; 
In all ca3es and failing any contrary stipulation in the notification, 
acceptance shall take effect retroactively to "the day of completion of the 
work indicated by the sub-contractor in his request. 

27.2 Acceptance by their principal contractor shall have the following effects: 

The transfer of risks; 
Coverage in respect of apparent. defects; 
Cessation of penalties for arrears; 
Drawing up of the fio.al account. Article 13.2 of the Special Conditions 
shall stipulate the period within which die final account shall be drawn 
up. In the absence of such stipulation, a period of three months shall 
apply. 
The reversal of the onus of ~roof for defects; 
The commencement of the guarantee period;" 

Article 28: LIABILITY FOR IATENT DEFECTS 

28.1 Unless article 28.1 of the Special Conditions provides otherwise and 
~ithout prejudice to the provisions of article 27.2 of the General Condi­
tions, the sub-contractor shall remain liable for latent defects during the 
same periods and wtder the same conditions as the principal contractor 
vis-a-vis the principal. 

During that period, the sub-contractor llUSt. carry out all the repairs made 
necessary by a latent defect, even of a aioor nature, with regard to which 
he is at fault. Unless the sub-contractor carries out the repairs, the 
principal contractor aay, after se~vi.Dg written notice, apply in respect of 
the expenses and risks of the sub-contractor at fault t.he aut0tnatic mea­
sures mentioned in article 29 of the present General Conditions. 

Article 29: .\lTI'OttATIC HEASURES 

29.1 Except in cases in which a specific sanction is stipulated in the Special 
Conditions or the other conditions of the present General Conditions, any 
s~rious infringeJDent of the agreement shall give rise, after unsuccessful 
service of notice. to one of the following aeasures: 

29. l. 1 Cancellation of the agree.ent: 

When cancellation takes place for the benefit of the principal 
contractor, the guarantor 11ust fulfil his comn1itn1ent, i.·ithoul 

' prejudice to compensation due from the sub-contractor; 
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The sub-contractor must. at tl1e request. of the principal contrac­
t.or, place at the latter's dispo:-al the provisional works. the ' 
essential equipment. and the materials provided on the site or in 
t.he factory or in store and essential for the continuation of the 
work; 

The conclusion of an agreement witb a t:hird party for the account. 
and at the expense of the sub-contractor at fa~~t. 

29.2 Independently of the interest on arrears mentioned in article 17 of the 
General Conditions, arrears of payment. by the principal contractor exceed­
ing 90 days shall authorize the sub-contractor t.o interrupt his work. If 
service of notice has had no effect. after 30 days. the sub-contract.or may 
unilaterally cancel the agreement at t.he expense of t.he principal contrac-
tor. 

29.3 Whatever the action taken, t:he party at fault shall be notified in writing 
of the decision to take automatic measures. In all cases, an inventory of 
the work shall be drakll up jointly. 

Article 30: TERMINATING THE COl.fl'RACT 

30.1 The principal contractor may terminate the present agreement when the 
principal contract is itself terminated without any fault on his part. 
In this case, the sub-contractor shall be entitled to payment for the 
work done and shall receive compensation up to the amount ~f the loss 
that he has incurred; such compensation shall be due from the principal. 

30.2 

The present agreement shall also be terminated ipso jure when the 
principal contract is terminated for fa~lt of the principal contractor, 
who must in that case make good any loss incurred by the sub-contractor. 

30.2.1 

30.2.2 

When the agreement. is concluded-·wit:h a physical person, the 
decease of the latter - whether of the principal contractor or the 
sub-contractor - shall ent.itle t:he other contracting party to opt 
between the dissolution and cont.inuation of the agreement. Such 
other contracting party must exercise the option within a short 
period after the decease. 

In such cases, no compensation shall be due frOtD either party. 

Unless the Special Conditions provide otherwise, ~i~ same option 
shall not be open to the principal contract.or or the sub-contrac­
tor. as the case may be, when the other contracting party is a 
legal person who ceases independent operations, for example. by 
merger with or absorption by a third party. 

Article 31: PERSONAL E."<£CUTION OF lff£ WORK 

The sub-contractor may not cede, assign or further sub-contract all or part 
of the work that is the subject of the present agreement without the prior 
authorization of the principal contractor in writing. 

Article 32: SETTLEMENT Of DISPUTES 

Article 33: L~~ APPLICABLE 

Unless the Speci;\l Conditions provide otherwise, the law applicable to rhe 
sub-contracting agreement shall be U1e law of the country in which the work of 
the principal contract is executed. 




