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Two workshops on tech-
nology transfer contracting
and negotiation were organ-
ized by the TAN Section in
April under the African-TIES
pragramme’s human resource
development component.
These were held in Conakry,
Guinea, in cooperation with
the Ministry of industry and In
Douala, Cameroon, in coop-
eration with the Ministry of
industrial and Commercial De-
velopment on 6 - 9 Apnl and 13 - 16
Apnil, respectively.

The workshops were aimed at cre-
ating awareness on general and spe-
afic issues of technology transfer as
they affect the development process
particularly emerging trends and de-
velopments which impact on national
technology policies and strategies; ap-
praising negotiators on contractual
provisions and principles as they influ-
ence the success of the technology
transfer process; and providing know-
how and information on the prepara-
tion and structure of various types of
contracts that will cover the specific
concerns of developing country recipi-
ents

African-TIES
workshop series

in April

The workshops followed the meth-
odology evolved by the TAN Section to
provide a systematic and professional
approach to the execution of its capac-
ity-buillding programme, 1 e., substan-
tive consuitation with the counterparts
on the content of the workshop pro-
gramme as a means of ensuring a fit
with the specific areas of need and in-
terest of particpants and the country
in general, use of visual aids dunng
presentations, use of teaching materi-
als in the form of the finished chapters
of the Manual on Technology Transfer
Negotiations consisting of a bas:c text
with an in-depth treatment of the sub-
Jects covered, a set of instructions for
trainers, handouts and visuals and their
cubsequent arcuiation to the work

shop participants; use of case
studies as 3 means of illus*rat-
ing real situations and stimu-
lating an analysis of such
situations in the context of
theories leamed; use of na-
tional and regional experts in
the training team as a means
of imparting the skilis and
knowledge on negotiations to
potential trainers of negotia-
tors who could subsequently
be able to conduct similar
courses ir. their country on a selfsuffi-
aent bass; and a one-day advisory serv-
ice programme to provide an
opportunity for one-on-one consult-
ations and direct advice on specific
problems and issues arising from spe-
aific technology transfer transactions.
The recommendations, in both in-
stances, emphasized the importance of
continuied sensitization and aware-
ness-building programmes in the field
of technology acquisition and negotia-
tion tn Africa. As these were the first
workshops of their kind organized In
both countries, these are viewed as lay-
ing the groundwork for future training
workshops under a systematic natinnat
capacity-building programme.

UNIDO Capacity-building

programme in Senegal

A training programme for 1 team of
national experts and potential trainers
set up toimplement advisory service cn
technolngy transfer and conduct regu-
lar courses on technolcgy transfer ne-
gotiation was organized by UNIDO 1n
Dakar, Senegal on 19 - 23 Apnl 1993

Under a programme of assistance to
Senegal for capauty buillding in the
field of technology acquisition and ne-
gotiation, a package of elzaments
leadng to the estabhishment of national
capability in the delivery of advisory

services G local entrepreneurs and tech-
nology users 1s under execution These
consist of training of ateam of national
experts, establishment of a hbrary of
reference matenals, and evaluation and
documentation of case studies includ
ing the preparation of 3 video film At
the same time, efforts ate also being
undertaken towards the creation of a
model course on technology tranfer
negotiations, which can be run on a
reqular basis

This capability building programme
15 being pursued through the industrial
Property Service of the Ministry of In-
dustry. Commerce and Handicrafts,
SONt Pi (Societe Nationale d’Etudes et
de Promotion Industrielle} and CESAG
(Centre Africain d'ftudes Supeneures
en Gestion)




UNIDO/Brazil tackle
future collaboration
in technology field

The Fourth Meeting of the Joint
UNIDO/Brazil Committee was convened
in Vienna Austria on 12 - 14 May 1993
to discuss the elements of a UNIDC/BRA-
21L technical cooperation programme
for the period june 1553 - December
1994 The programme s aimed at in-
creasing international competitiveness
of Brazilian industry

One of the h:ghlights of the Meeting
was the extensive discussion relating to
the implementation cf the Working Ar-
rangemerit between UNIDO and the Fi-
nancing Agency for Studies and Projects
(FINEP) agreed upon in 1992 The agree-
ment provides for guidel:nes that il
govern cooperation between the two
organizations in all areas where their
functions are complementary and mu-
tually supportive. Among the areas of
cooperation identified are: training

courses; programmes n  estab-
lishingstrengthening technological in-
formation networks, technology
transfer and technology management
environmental aspects, technology
parks, promotion of industrial joint ven-
tures; Joint project identification mis-
sions, and preparation of studies. As a
result of the aforementioned discus-
sions, the concept of a capabiiity build-
building programme on technology
transfer negotiations in Brazi! was for-
mulated

The programme wil! be aimed at the
creation of regular and self-sustained
traintna capaaties and advssory services
on technology transfer issues and the
buriding up of the capacty to foliow-up
and to react strategically to the new
trends affecting 'nternationai technol-

ogy flows. The elements of the pro-
gramme would consist ot traiming of
trainers, elaboration of teaching mate-
nals, short-term courses for managers,
regular courses for specialists, prepara-
tion of case studies and development of
consultancy services. The programme
would address, besides the traditional
issues of technology transfer, the cur-
rent trends in technology business such
as cross licensing, strategic alltances, -
censing of R&D, access to new technolo-
gtes and environmentally sound
technologtes.

FINEP 15 a federa! agency ir Rrazit
responsible for finanang and promot-
ing research and development It 15 a
public enterprise attached to the Minis-
try of Science and Technology and at
ke a developmen? bank far techn~!
ogy. For saentific research, FINEP pro
vides grants, and for research and
development, it makes avatilable d:fe:-
ent loan mechanisms providing for con
cessional rates it may alsc previde
venture capita: for said activities
Among its objectives include the pro
motion and execution of studies, re-
search, projects and programmes for
the souo-economic, scientific and tech-
nologicai develcpment of Brazi.

UNIDO BOT programime gets
boost at CAMI meeting

Onthe occasion of the Eleventh Meet
mng ofthe Conference of African Ministers
of indstry held at Port [ouis, Maurtius
or. 31 May to 4 june 1993, a presentation
was made by UNIDO on the BOT (Buid
Operate-Transfer) scheme as ar. alterra-
methna for expandirg and
improvinig ghysicai infrastrture particu-
larly those needed to support industria!
development programmes

Under a BOT «cheme, private inves
tors. both local and foreign, are iInvited to
build an infrastructure facility, operate
the same on a commerual basic for a
certain penod of time during whichtfees
may be charged to cover the project and

tive

operating costs and to achieve a return
on inve;tments At the end of the pe-
nod, the facuity 1s transferred to the
government on agreed terms This
s.neme is most atliactive (of (nuntries
expenencing budgetary constraints
patrulariy to fina e large intrestiuc
toral projects for ainstance, energy.
water supply. telecommunications and
transgortathion projects

At the meet:ng, the UNIDO pro-
gramme on 8OT was presented and d's
cussed Thedelegates noted that the
applicatinin of theBDT.concept in At
rica has to be encouraged as oi'e means
of expanding and ymproving much

needed nfrastruature and industrai 1
alities Howvever, there 1s a neec L ol
icy-makers and negoltiators tc o+
deeper understanding and fam, a0,
with the concept and its imphcat.ci., A
recommendation was made for UN-D
to work out guirieiines for BOT trategies,
«nd standard provisions for RO ok
ages with special regard to the needs and
interests of Airican countries, inciuding
the establishment of an advisory service
to inform governments about the
BOT concept and as sist 1n the develop-
ment and ne¢gntiation process
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UNIDO-LES committee

on Manual

The UNIDO-LES Committee on the
Manual on Technology Transfer Negotia-
tions, organized as ancther cooperative
undertaking between UNIDO and the L1-
censing Executives Socety (LES), met in
Vienna on 23 - 25 June 1993 The Com-
mittee, composed of members of the LES,
experts from developing countries and
UNIDO staff members, was tasked to as-
sess the concept of the Manual, review
the existing chapters. and formulate rec-
ommendations concerning the remain-
ing work that wiil lead to its finalization
The UNIDO secretaniat, with the assis-
tance of consultants, will implement the
recommended work and the result will

meets in Vienna

be submitted to a second meeting of the
same group at the end of 1993.

The Manual is intended to be a
sound professional tool for application
by entrepreneurs, project promoters,
managers and professionals of industnal
enterprises, consulting firms, finanaial in-
stitutions, government institutions and
officials dealing with the acquisition and
negotiation of technology, whether in
developing or industriahized countnes,
and by institutions conducting training
programmes for negotiators. inits final
form, 1t will be the pillar of UNIDO’s
capabtiity-building programme in the
field of technology transfer negotia-
tions

LES is represented in the Committee
by Messrs. E. Astolfi, M. Burnside, R. Gold-
scheider, P. Passley and A. Wolff. UNIDO
experts working in the team consist of
Messrs. V.RS. Arni, C Correa, O. El-Kholy
and G. Markos. The TAN Section of the
Technology Development and Promo-
tion Division 15 spearheading the work
from the side of UNIDO. The joint en-
gagement of UNIDO and LES i the pro-
Jectis meant to provide an assurance that
with the envisaged innovative and nor-
mative features, international accep-
tance and quality will be optimally
achieved

Philippines eases
technology transfer

rules

with effect from 15 March 1993
further I'beralization of the rules appli-
cable tn fareign technology transfer ar
rargements in the Philippines took
place Under amendments to the rules
of procedures of the Te hnolngy Trans
for Registry (TTR! of the Degartment nt
“rade and industry. terhnniogy transfer
agreemerts with royaltiecsfees not ex
reeding five per cent (% per cent? ~f net
sales will be autnmatically approved
peovading there 1 trar fer of technni
~qy through paterts know Py and

trade cecrets

Other highlights of the amend-
mentsinclude
© Increase of the permissible con
trast duration from five (5) to ten
(10) years
- Easing of the rontidentiaiity pe
nnd after contract terminatinn
from five (%) years tn " a reasnn
able per.nd”
Delisting from the ot 2f rostric-
tive business clauses those prov
i

vel e nf praduction and prong

—ang that it the < ope

of products, those that require the
use of personnel designated by the
technology supplier, and those that
require the granting of exclusive
sales and representation rights to
the technology suppher.
Agreements that are royalty-free or
amend previously registered agree-
ments will be processed in two (2)
working days and all other types of
agreements, withun thirty (30) working
days

(Add:tienal informat cnmay be ob
tained on reguest from the TIFS office
at UNIDO headguarters;
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T ECHNUOLOGYY

ACQUISITION

NEGOTIATING
TECHNIQUES AND

STRATEGIES

Introduction

Until recently, teaching how to ne-
gotiate was not considered a worthy
subject. It was thought that how to
negotiate may come only from experi-
ence and that it cannot be taught.
However, tremendous discrepancy be-
tween experienced negotiators from
transnational corporations (TNCs) and
from developing countries has contrib-
uted to the expansion and articulation
of the subject matter. Now methods
and strategies have become legitimate
subjects of research and teaching,
while literature on the subject 15 in-
creasing rapidly.

Discrepancy in negotiating
strengths between TNCs and
developing countries

Ever since the TNCs spread their op-
erations on a global scale, the differ-
ence In negotiating strengths between
the TNCs and developing countries has
peen so evident that many institutions
and organizations, sometimes ;nclud
ing the TNCs and their governments.
have decided to correct the imbalance
The reasons for this discrepancy can be
detected in several factors

Strength of INCs
? Best manpower available Teans of

expenenced negotiators who nego

tiate the same types of contracts
throughout the world As a rule
teams are  omposed of all profiles,
? Knowledge of the whale range ot
technolngies - the best and the

worst from the profit point of view
and from the individual countries’
points of view;

° Thorough knowledge of the issues

involved in negotiating cer*-.n

types of contracts;

Close supervision by the top and me-

dium management levels;

Communication faalities are always

available and never the problem of

their costs;

Best equipment available (comput-

ers, secretaries, databases, iitera-

ture, etc);

Advantage of fluency of the lan-

guage in which the negotiations are

being held;

Last but not least, lawyers are al-

ways involved in the negotiation of

contracts.

Weaknesses of developing coun-

tries.

2 Manpower and experts are avail-
able only from their own lirited
resources;

> Experts are often inexpernenced in

negotiating complicated contracts

and agreements,

Communications with headquarters

are often restricted by expense or

poor equipment,

Medium and top management

often even less expenienced than

the neqgotiators, who can rarely re-
ceive proper guidance from them.

Insufficent inaight Into avatlable

terhnolngies or alternative soluy-

t:ons and insufficient knowledge of
the problems with existing te.:
nolngies under negotiation Experts

o

by Dr. Branko Vukmir
UNIDO Consultant

often live in isolated societies with-
out access to the outside world and
to information that may otherwise
be available;

° Teams of experts do not have suffi-
cient knowledge of intricate issues
involved in negotiating certain
types of contracts. The teams are
often nct compaosed as required.
Unnecessary people are involved in
the negotiating process. Costs are
therefore high and efficiency is low;

? Insufficient knowledge of the TNC

with which negotiations are being

held and no access to proper sources
of infermation;

No advance preparations for nego-

tiations and lack of clear strategy

towards achieving the aims. Key of-

ficials often iiave other more “im-

portant” things to attend to ind are

not constantly available to the team

r to give them guidance and instruc-

tions;

Language proficency is not always

adequate In particuiar, insufficent

language proficiency in drafting
tricky 'eqgal documents where
words, legal terms and knowledge
of legal and technical tanguage play
a dedisive roie

Mutuality and conflict of
interests

Every agreement 15 an expression of
the mutuahty of interest of the con
tracting parties However, at the same
time the same aqreement I1s al.o an
expressinn of ther. . anficting interests
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On the basis of agreements they make,
parties gain rights and obligations. The
measure of these rights and obligations
depends to a great extent on the par-
ties, on their knowledge of the subject
and very often un their negotiating
skills.

Parties who approach negotiations
with the belief that the mutuality of
interests with the other contracting
party will automatically take care of
their contractual position, are sooner
or later going to be deeply disap-
pointed. In contractual negotiations
parties are positioned to influence
their future relationship and the party
who misses that opportunity wili suffer
before it obtains another opportunity
to correct the mistake, if ever.

Of course, the best agreements are
those where the interests of the par-
ties, as expressed in their nghts and
obligations, are in balance. How to
achieve this balance 1s partly depend-
ent on the knowledge of how to nego-
tiate, or on what we call the methods
and the strategy of negctiations. Of
course, this knowledge must also be
accompanied by speaifiz knowledge of
the type of contracts the parties nego-
tiate as well as on the overail know!
edge of the subject matter

Negatiating 1oint ventyre agree
ments 15 often compares taoa  mar

nage’” Thigas verny far oo tre tegth
N -srtis s business cgrtation Mo
taant, ofirteract ax it o, e el
‘f*"""t"«"’ i)‘.,‘,\:,\‘.,<“‘<’, P ':.Af,
r dh "4~\v'-‘ '(’, ¢ Ty . .. f’ . I '!,‘I/:
Al A heeun. vt obe
ek The pare I ‘
Gy L T 1! i
R A S Te Mt e TN
CEATID e e e, T, T L ety
B I T IUI AT A TAE S IS SO
R L TRTE RS AL TR SRS Sl sty
el e g ant oo f L i
Tt Mgy Lk ettt ey

seoaned byaee

Friee o et the gy e the hen
o hetter ditted 0 jonnt geitigres P,
the mar,age camparon (The hor
proprses to establisn s 00 yenture
with the pig tn produce ham and eges

“I wil invest ry »gas and you your
ham”) In reality that is how it some
times ends

Essential stages in the
negotiating process

There are three essential stages in
the negotiating process:

1. The Preparatory stage, which in-
cludes the determination of objectives
and collection of necessary informa-
tion:

2. The Negotiating stage , which 1s
narrowed to direct contacts between
the parties ;

3. The Drafting stage, will be the
subject of a separate article in a later
issue of the TIES Newsletter.

PREPARATORY STAGE
Determining objectives

Well before starting to prepare any
written draft of an agreement, each
party should determine the objectives
of the intended deal, 1.e. what do we
really wish to achieve by concluding
this contract?

TNCs aimost by defi:ution pursue a
alobal strategy. whereas the host coun-
wy’s st ategy 1< hmited by its borders —
and a domestic enterprise — toits own
mited objectives. ATNC's objectives in
enteringintc a particuiar jont venture
ran oniy be undérstond in the context
of itn glebal stratg,

DYIT- TV AT ANE IR SN ST FLY 2N
A Ere e - MY . .
AT it s prabe traten
MR aR VIN
AL LI AN £ ¥ t
ran, 53¢ A ’
. Sttty . cRGATE Ty
[$ TS 44 [
P et b . ¥ e I
i rarn ] [T t
A L
A - ‘
' ‘ tr! taaen v lte
S
olaring s teanda e s e tiyer Lt

At AN ettt gyatiante e the bt
AN

A basic check list of a local partner
sl e differert Such g check Bt !
most prabably inciude the tolinwing
aspects
U Acquisitinn of medern terhnalngy
and new machinery,
2 Accessto foregn financial resources,

3. Expected increase in productivity and
work efficiency;

4. Modernization of the production
process;

5. Acquisition of modern management
skills;

6. Access to international markets;

7. Increased employment.

The problem is to be sure of a TNC’s
strategy in a particular negotiation. It
is necessary to understand why they are
present and what they really want,
how much they value it, and what their
alternatives are. It would be a simplifi-
cation to always assume that the real
and only objective is to make financiai
profits in a joint venture; other benefits
may also be sought.

Basis for discussions
(the platform)

For all the parties engaged in nego-
tiations 1t is of prime importance that
they have a clear tenet of what 1s actu-
ally being discussed and what are the
aims of the discussions. This can best be
defined in a written proposal. A docu-
ment of this kind may save a lot of time
and efforl because it wili reveal the
intent of the party who drew 1t up,
whiie the other party wwill be able to
make a clear response to these aims
The pioposal will define the basic legal
“efathinnsiig and its nature

Someumes this cannct be o
tre hirt mestirgs of the

wie Gt

e they may Nt et Migee o Ces

des af oy the ¢ feah, Wttt Lt
trre thoe Cature retat anst g

ey afier e o Lever

Meeting. the i

O AT e pratty oo

e o avnling

ety dhorere ey gt

'
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4.0 . f ey v .

frrcrsny e prop g om0
Legm ot e e group f expest g
Vaarh o o hance U tng, 0 teally

Aot e Bettan Lo peceiye s gt
WEL o giianee b the mpetineg The
stadying of the proposal cheuld be
done systematically and carefully Al
experts should read tne tesi oy them
selves and present their individual «am
ments independently The qgroup of
experts shou'd then have an opportu-
nity to discuss the proposal openly This
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stage becomes very important for the
party receiving the draft, because in
the process of discussing it, the negoti-
ating team and experts wili at this
point have a chance to establish a
working relationship, mutual confi-
dence and, above all, a spint of open
and free discussion.

The group should agree on matters
requiring clarification in the proposed
draft and should not hesitate to ask the
other party for further explanations,
simphfications, etc

Already at this stage, all important
questions should be put on the table:
what are the ,ources of financing?
what are the features cf the technol-
ogv to be used? what alternative tech-
nologies are available? what 1s the cost
of the technology to be used? what are
the advantages disadvantages, etc.?
All this information should be on hand
before actual and serious negotiations
commence with the other party Infor-
mation on these facts may substantially
influence the general tone of the nego-
tiations. Existence of an alternative
technology and knowledge of its avail-
ability will give an important advan-
tage to the other negotiating party,
because 1t will always be able to make
a meaningful comparison and be able
to place itself accoratngly in the nego-
tiations .

Information

TNCs almost always have an advan-
tage before they even come to the ne-
gotiating table They know their
business, they know their company,
and they know the competition. They
have all the information they need in
the area of technology, law, market-
ing, etc.

To redress this imbalance, it 15 nec-
essary for developing countries to ob-
tain the relevant information before
the start of negotiations The sup-
ply/demand curves of ar. industry and
its marketing patterns must be under-
stond. The sources of supply, transpor-
tation possibilities, pricing policies,
etc, should all be known.

Befor. dealing with a particular
TNC, its history and corporate structure
-—its family tree — need to be under-
stood. its record of dealing with other

.

companies and ir foreign countries
should b2 determined. Any problems
with transfer of techneclogy, financing
and other corporate behaviour should
be ascertained. Its strengths and weak-
nesses need to be investigated.

There are many sources for such in-
formation, including trade publica-
tions and journals, and international
organizations suck as the World Bank
and the United Nations Centre on Tran-
snational Corporations (UNCTQ). Thare
are also companies and consultants
whaose business 1t is to provide informa-
tron and whose services can be ob-
taned by direct contact or through the
international organ:zations

A major objective at the infcrma-
tion gathering stage should be the de-
velopment of a short list of aiternative
cornpantes with which to negetiate. !t
1s very helpful in negot:ations tokruw
that if a deal does not work out with
one company, there are others who
could be interasted. A deal does not
have to be done at any price.

Tc know the other party before the
start of negotiations is very useful. This
relates both to the other team mem-
bers as individuals, and above all, to the
legal entity with whom negotiations
are being conducted. The corporate re-
cord is not so difficult to assemble and
there are many international organiza-
tions which can help. UNCTC, the
United Nations Industria! Development
Organization (UNIDO), the World Intel-
lectual Property Organization (WIPO),
to name a few from the UN System.
Dun & Bradstreet, different chambers
of commerce and other similar institu-
tions, from the private sector. incollect-
ing such information, much useful
material may be discovered Of particy
lar interest 1s the past record of the
other party in dealing with their for-
mer chents or customers. Their court
record may also be most revealing.

Financial soundness and credibility
of the other party is essential for the
intended project. Try to learn as much
as possible about their past record,
their reputations in other countries, in-
cluding their home country

The Negotiating Team

In negotiating joint ventures, the
size of the negotiating team s usually
quite considerable. A TNC negotiating
team usually consists ot several special-
1sts: a technical person, a financial ana-
lyst, a lawyer, and a team leader it not
incdluded in the above Three to five
people 15 the usual size. Some special-
1sts may not be immediately obvious,
but are kept as support staff away from
the negotiating table.

Government negotiating teams,
unfortunately, tend to be somewhat
larger, partly because it 1s frequently
riecessary to ensure that tne interested
agencies, department:, minustries and
the like are represented ihisic a form
of bureaucratic insurance, as to leave
them out mught resultin ther criticising
the deal, no matter how good

Negotiating teams have to be ap-
pointed well in advance of actual nego-
tiations. They should be reiieved
entirely or substantially of their other
work. They should be given every op-
portunity to acquamnt themselves with
the subject thiey are going to negotiate
and should collect all necessary infor-
mation to strengthen their knowledge
They should be briefed by other ex-
perts who are not part of the team and
should have an opportunity to formu-
late the essential objectives of the
party on ‘whose behalf they will nego-
tiate.

The Team Leader

The chief negatiator’s role is spe-
aal He or she can be likened to the
conductor of an orchestra. Someone
who knows their score, has a gond ear
and understands what the sound
should be, who can command the re-
spect of the other players and who s
articulate and patient. Gavernments
make mistakes when they assign this
role as a matter of course to the senior
official involved in the project The
choice should be made on an ad hoc
basis. 1 e the person best able to deal
with the particular TNC across the ta-
ble in this connection, an under-
standing of the culture of the TNC's
country the language in which the ne-
gotiations are to he held, and the cui-
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ture of the company itself, is a deaded
advantage for a government chief ne-
gotiator. He or she must also have the
character and strength to be able to
control a meeting and win the respect
of the TNC's representatives. The chief
negotiator must have self confidence,
be able tc lead and be able to count on
the support cf superiors. it must be a
person who thoroughly understands
the subject. who 1s broad minded
enough to iisten to opintons different
to his own, whe appreciates arguments
and 1s rot offended .vhen someone
contradicts him, and above all, 1t must
be a person who 15 able to make dea-
sions when needed He or she should
not be vain but be sure of themselves
and not succumb eastly to flattery. They
must have experience in the business.

The other experts should also have
their specific characteristics. The tech-
nical expert should know the technol-
ogy and must understand where the
advantages and disadvantages are of
what is being offered. They must have
the knowledge of the alternative tech-
nology or technologies.

The financial expert should be fa-
miliar with securnity instruments, and
the various types of financing avail-
able. He must be informed of the cur-
rent rates and cost of financing. The
financial member of the team obvi-
ously does not have to be the person
who actually runs the computer pro-
grams, but that person will have to
understand enough to give instructions
and interpret the results.

The lawyer’s role needs to be em-
phasized. In some countries lawyers
have larger influence than i1n others.
For example, American lawyers have a
tremendous Influence, while in many
other countries lawyers have much less
If negotiations are to be held with an
American company, a good lawyer on
the other side is 2ssential Many Euro-
pean and other companies have ac-
cepled the Armnerican way of doing
business with lawyers Amencan law
yers are a combination of counsellor,
businessman and advocate, and fre-
quentiy act a5 team leaders In negotia:
ticns They usually come ir two
varieties -- the “inside i-wyer” or
"house rounsel” who is a full ime em
ployee of the rompany, and the “out-

side counsel” who is hired for a specific
purpose. The outside lawyer usually
has expertise and experience deemed
useful enough to warrant payment of
their usually high fees on an hourly or
daily basis. The agreements drafted by
such lawyers in financing arrange-
ments, large-scale construction, mining
and petroleum projects and the like,
have become models used throughout
the world

in the nature of the profession, “in-
side” and “outside” TNC lawyers are
expertenced negotiators. They know
the range of possibilities in structuring
joint ventures. More important, they
appreciate the consequence of using
certain terms and even words, which
may have special meanings in the trade
or in their legal systems. !t is useful, if
not vital, to have a lawyer on the host
side of the table as well. Do not wait to
use 2 lawyer as a scribe to put it into
“legal language”“once an agreement is
reached . That may be too fate. The
time to get advice is before the deal is
done and the time to challenge the
formulation or the language of the
deal is at the negotiating, not at the
drafting table.

The legal expert should have a per-
fect knowledge of the written and spo-
ken language 1n which the
negotiations are being conducted. This
is absolutely essential for the lawyer,
because the written and spoken lan-
guage is his main weapon. The lawyer
must be present from the very begin-
ning, when the team was formed. The
lawyer must understand the technol-
ogy n order to realize which are the
crucial pointsin order to be able totake
care of the liabilities and responsibili-
ties. He must be famihiar with the nego-
tiating process and must have the
ability to formulate in wniting what the
parties have orally agreed. Ke must be
able to give quick alternative solutions
to what has been proposed in writing
from the other parties Lawyers are
trained to kncw and judge in advanre
the effects of certan cral or written
statements Therefore, they should be
present during the whole process ot
negotiation, because only then can
they truly understand what the parties
wish to achieve, what 1s their intention
and have an influence on that process

The main duty of a lawyer is to struc-
ture the agreement and specific formu-
lations in such a way that they reflect
what the parties have agreed orally
and to watch for unfavourable formu-
lations for his side. He must be able to
detect the dangers of the proposed for-
mulations.

Of course, on top of 1it, - and it 15
almost superfluous and needless to
point cut, - the lawyers employed must
be sound This means they must under-
stand the legal institutions used in the
agreement, such as force majeure,
hardship, arbitration, penalties, liqui-
dated damages, etc. and they must
have a certain amount of experience In
international negotiatioris. They must
be familiar with different legal sys
tems. They must be so profiled that
they have the authority to influence
other members of the team, and this
they can best achieve if they posses the
relevant knowledge.

Each member of the team has a
specific role to play. The chief negotia-
tor is usually the main spokesman. The
other members should speak only
when the chief spokesman invites them
todoso, but who at the right point will
say that which is really something the
team should orchestrate according to
their natural roles. it is not good that
only one chief negotiator speaks, be-
cause that may put all the other mem-
bers to sleep and may distort the sense
of responsibility. The Team Leader
should try to engage all the members
of the negotiating team into active
participation, but should maintain his
authority over the team as a whole

Terms of Reference

Once the team is assembled, then it
can be very useful to prepare a negoti-
ating brief, or “terms of reference”
Thisis somewhat analogous to the nul
tary order of battle. It sets out the ob
jectives, the priorities, the apeniny
positions, the fullbacks and the non-ne
gotiable points The exercise should be
gone through twice, for as in military
situations, 1t s necessary to anticipate
the other side as well, 50 as to be able
to prepare answers and to areas in
which trade offs can be made at mini-
mum cost to one’s own side. The brief
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is particularty useful for internal pur-
poses to ensure that the negotiating
team is taking the position that their
superiors ‘~ant them to take and to
ensure that the team has their full sup-
port.

The preparation of such a brief is a
method of rehearsing the team, espe-
cially if they are unfamiliar with one
another and have not acted in concert
before. This, of course, is another ad-
vantage that TNCs have at the negoti-
ating table. Usually their negotiating
teams have been together for a long
time and are familiar with the TNC's
strategies, the roles that each of them
will play and the tactics that will be
used. They are experienced and well
rehearsed.

Preparations for Negotiations

Preparatory meetings of the nego-
tiating team are necessary in order to
develop positions and allocate the
speaking parts. In principle, nothing
should be said by any team member
unless it has been agreed upon in ad-
vance, If something untoward comes
up in the course of negotiations, then
the team leader should call for a recess
so that the team can agree on how to
handie that particular point. The team
is a team; they should support one an-
other and act in concert.

in preparing for negotiations, a TNC
of any size will usually have prepared a
series of computer runs analyzing the
results of taking different positions and
possibie trade-offs, taking into account
time factors and use of money con-
cepts. These are frequently shown as
curves on charts so that the conse-
quences of changing the size of a plant,
varying the loan/equity ratio, the
granting of various tax incentives,
agreement on the preferential or dif-
ferential sharing of profits or cash
flows, can all be seen in advance. So-
phisticated programs will include sensi-
tivity analyses. TNC negotiators hate
surprises and they try (o anticipate
what government negotiators might
offer across the table and calculate the
consequences. They do not like negoti-
ating in the dark; neither should host
governments or enterprises.

Host negotiating teams too should
carefully organize computer programs
so that the consequences of any com-
promise or trade-off can be appreci-
ated in advance. No benefit should be
offered unless the cost to the govern-
ment is first understood. The larger the
project and the larger the amounts of
money involved, the more important
such preparation becomes.

The most usual analysis is the dis-
counted cash flow n which all of the
cash going to the foreign party is taken
into account, regardless of how it is
labeled. This means adding to pro-
jected joint venture dividends (not the
profits); such items as management
fees, marketing commissions, buying
charges, recruitment fees, technical as-
sistance and consulting charges, alloca-
tions of home office expenditure,
transfer pricing possibilities, the profits
made on the sale of plant materials,
supplies, etc.; by the foreign investor,
license fees for patents, trademarks
and know-how, and all other payments
going to the foreign investor. This is
compared to the cash value of the ac
tual contributions to the joint venture.
The time value of the use of money is
crucial to these calculations.

The cash going to the host side
should also be calculated, including in-
come taxes on the enterprise as well as
its employees, import duties, export
duties, license fees and the like. This
toois compared tothe cash value of the
government’s contribution to the joint
venture. The most important aspect of
the negotiating game for each side, is
of course, to minimize the cash outflow
and maximize the cash inflow, taking
the time value of money into account.

A TNC and 3 host government will
calculate differently. A TNC seeks maxi-
mization of profit and the minimiza-
tion of risk in accordance with its global
strategy for the utilization of its assets
(capital, technology, management,
personnel, etc.). It will seek what it con-
siders an appropriate rate of return for
1ts contributions and may also establish
a minimum discount factor, or thresh-
old rate of return, below which it will
not do a deal.

A host government’s discount fac-
tors are ordinarily lower than those of
a TNC. it does not require the high

competitive rate of return required by
the opportunity costs of alternatives. In
addition, because it is 3 government, it
should also make a social cost/tenefit
analysis to determine the economic as
well as the finanzial consequences of a
particular project to be sure that the
benefits outweigh the costs — possible
poliution for example, or the costs of
infrastructure operation and mainte-
nance.

A host enterprise may also have a
lower discount factor than a TNC be-
cause of other anticipated benefits,
such as new technology, plant modern-
ization, and access to overseas markets.

1t will then be necessary to order its
priorities and determine its opening
and final positions, its fall-back posi-
tions in between, the non-negotiable
points and its alternatives if negotia-
tions are not successful.

Experienced government negotia-
tors frequently find that the internal
negotiation (negotiating the govern-
ment positions within the govern-
ment), are the hardest part of any
internationai negotiation. Frequently,
the conflicts within and between the
interested government agencies, de-
partments, ministries and the like, are
greater than those between the TNC
and the host government.

It is essential that the negotiating
team identifies the commercial, techni-
cal and financial objectives. They
should know the “border line” of what
is acceptable and what is not, what 15
favourable and what is not favourable
to them. In other words, they should
know what they are aiming at.

NEGOTIATING STAGE
Conduct of Negotiations

To a TNC the process of negotiation
Is part of its risk assessment. They wil!
judge the opposite team, their knowl-
edge and their understanding of the
problems. Although they will use all
the advantages they can, they will also
appreciate all the reasonable opposi-
tion they get.

The mosc¢ the TNC's negotiators will
iook for in the other side is reasonable-
ness, and this can be achieved only if all
the aims are suppo:ted with solid argu-
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ments. Solid arguments can be put for-
ward only if there is understanding of
the subject matter.

The balancing of risk and reward is
a major part of management, hence
government officials in negotiations
carry the burden of establishing trust
and confidence. They need to reassure
the TNC that its investment will be safe,
that they are dealing with reasonabie
people, that they are in a predictable
situation. The greater the unpre-
dictability, the uncertainty, the per-
ceived risk, the greater the return
demanded by the TNC and the higher
becomes its discount factor. Estab-
lishing a positive negotiating climate,
which makes the TNCnegotiating team
feel comfortable and secure, should be
a major preoccupation of the host
team. Rituals should be observed, i.e.
the intrcduction of all team members,
the inquiries about travel and accom-
modation, making appropriate ar-
rangements, etc. These are part of the
orchestration In some cultures, this is
more imgortant than others, but will
anyway be appreciated by alt TNC ne-
gotiators.

It is more difficult to be a goverr-
ment negotiator than a TNC nzyotia-
tor, because aimost by definition a TNC
has alternatives — It ¢can go to other
countries. Even a decision not to carry
out a project may be considered a suc-
cess by sentor TNC managers and offi-
cals. Government negotiators seldom
have such a luxury. They are usually
under pressure to “do” projects and
their alternatives are fower, except in
particular sectors, usually involving
natural resources.

Government negotiators should
look reasonable, predictable and trust-
worthy Very often the reasonableness
and the logic of the arguments, the
way they are presented, says more
about the company or even about the
country, than any verbal assurances the
government may give. If a mistake is
made, 1t Is essential to correct it and no
action should be taken that could lead
the TNC negotiators to decide that the
peopie on the other side of the table
are untrustworthy, unreliable or un-
reasonable The most important thing
is sincernity and perscnal integrity. As

someone once said, if you can fake
that, chances for success are excellent.

When a government decides that it
is necessary to substantially change its
position in the course of negotiations
in order to minimize the impression of
going back on the deal and have its
negotiators appear untrustworthy or
unreliable, that may be the time to
consider changing some of the team
members, particularly the chief nego-
tiator. The new negotiating team may
then find it less embarrassing to deal
with this change and it may be easier
to explain why the change was made
by personalizing it. Obviously, this has
its risks and the better practice is to
have a consistent negotiating position
throughout. But this is not alv-ays pos-
sible.

There is no doubt that a negotiat-
Ing team needs some internal disci-
pline. The worst that can happen to a
team is that they fight each other in
front of the other party. This must be
avoided by all means. The friendly and
cooperative atmosphere within a team
is solid proof to the other party that it
is dealing with arespectable opponent.
A clever party wil' immediately use the
division within a team to its own ad-
vantage.

Team members must be disciplined
and not show their disagreement with
other members of the team, even f
they do not agree with whit has been
said. Such situations must be resolved
at internal meetings of the team and
not in front of the other party.

A certain friendliness is bound to
develop between the members of the
opposing negatiating teams. This is
very useful and the team leaders
should see to 1t that members of the
team have an opportunity to meet out-
side the negotiating room. To know
each other personally increases confi-
dence and eases tensions. It helps the
negotiating process. However, too
much familianty may not be good
eithe. Never ask for personal favours,
unless they are insignificant. Never ac-
cept gifts before the end of negotia-
tions, unless they are of trifiing value.
Never say in private anything against
other team members. Always be loyal
to your other teammates — say nice
things about them.

Physical organization of the
negotiations

To organize negotiations also re-
quiies certain experience. Negotiating
parties need a place where they can be
undisturbed to conduct negotiations.
They do not wish to be interrupted by
telephones all the time, and they do
not want other people to pass through
the room in which negotiations are
taking place. Negotiations should
therefore be conducted in a spedial
room, if possible a conference room. A
secretary outside or inside the meeting
voom, should at all times be in atten-
dance. She/he should take notes if nec-
essary, carry messages for the members
of the negotiating teams and pass
them on when appropriate. She/he
should take care of all documents to be
photocopied and generally relieve the
members of the negotiating teams of
any secretarial chores. Members of the
team should concentrate on their ne-
gotiations.

Other secretarial help should al-
ways also be available. Typists, transia-
tors, photocopying machines, facsimile
machines, teiephones, etc, should all
be easily accessible to all members of
the team, and particularly to the visit-
ing team. A good organization of ne-
gotiations leaves a positive effect on
the visitors since they must conclude
that the host company is well managed
and well organized.

Sometimes it facilitates matters to
put one team on one side of a rectan-
gular table and the other on the nther
side. in some countries, informal ar-
rangements using a round table or
meeting in 3 lounge with scattered so-
fas and chairs 15 a preferred arrange-
ment. This makes communication, as
well as privacy, more difficult.

Refreshments (tea, coffee, juice,
etc.) should always be on the table and
no alcoholic beverages shculd be
served unti the negotiations are fin-
ished for the day. Short business
lunches, or even sandwiches, will suf-
fice at intensive negotiations. Big
Junches should be offered only of the
parties have reached a conclusion or at
the beginning or end of negotiations

Members of the host’s team should
devote all their time to negotiations.
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They should not carry on their daily
business as usuai and disappear from
the room every once in a while to tend
to their other office duties. This ob-
structs the atmosphere and under-
mines the visiting team. Members of
the host team should devote all their
time to negotiations while the visiting
team is there.

Organization of the visiting team’s
sojourn also implies good organization
of their hotel accommodation, easy
and punctual transportation facilities
to and from the hotel and back to the
negotiating table, and possibly enter-
tainment in the evening. Excessive en-
tertainment is sometimes practiced as
a strategy to exhaust the visiting team
and leave them with little energy left
for the negotiations.

it is essential to create a physical
atmosphere permitting free and full
discussions. Tape recording only inhib-
its such discussions. Secret tape record-
ing is even worse, for if a TNC ever
discovers it, all the efforts to establish
trust and confidence will be vitiated.
Similarly, monitoring of telephone con-
versations and telex and cable commu-
nications will have the same result.
Some sophisticated TNCs have pro-
grams to monitor their own communi-
cations to discover such interventions.
Others communicate in code in any
event, because they simply do not trust
any government, not excepting their
own.

Where to negotiate ?

Some people prefer to negotiate as
visitors, while others prefer to negoti-
ate at home. Both solutions nave ad-
vantages and disadvantages. While
travelling 1s strenuous, negotiating at
home may be less stimulating While
host teams have the advantage of be-
ing at home and therefore of not being
inpatient with the outcome of negotia-
tions, the visiting team is actually in a
position to dictate the duration of ne-
gotiations because they set the date of
their arrival and departure.

Many fee! that there is always an
advantage in negotiating at home.
There is no jet lag, no change in food
and water, no anxieties about families
and jobs while away — and the beds

are comfortable. A less obvious advan-
tage is that the host can usually control
the agenda and the timing, and this can
be of some significance during negotia-
tions. Determining the points to discuss
first and their sequence, wher to meet
and when to stop, can give one side an
advantage. Of course, experienced ne-
gotiators know this and they will nego-
tiate an agenda and negotiate a
timetable so that they are not at a
disadvantage when away from home.

Some negotiators prefer to be the
visitor rather than the host. They say
that they have a timing advantage, for
they set the departure date and hence
can force the pace of a negotiation.
This “deadline” tactic is well known,
and most hosts have devised methods
to dea! with it — patience being the
usual one.

How to negotiate ?

It is extremely difficult to say how
the actual negotiations should be con-
ducted. That, to 2 great extent, de-
pends on the personalities and
character of the parties. Some people
are kind, others are tough. Some peo-
ple feel that they have an adversary in
front of them. others feel them as po-
tential frieds. Some people are nerv-
ous and cannot take opposing
arguments light'y, others are patient
and tolerant. All of these character
traits will leave a mark on the atmos-
phere between the parties.

In our view, the most sought after
and desired qualities of a negotiator
are the knowledge of the subject mat-
ter and tolerance. Knowledge and un-
derstanding of the matter with which
the negotiations deal, commands the
respect of the other party, while toler-
ance allows the hearing of opposing
views. These two qualitiea alone could
make a good negotiator. Whatever ac-
companies them, such as wit, good
manners, pleasant appearance, experi-
ence with different cultures, friendh-
ness, honesty, interest in other people,
ability to listen, patience, etc., only im-
proves the picture and makes an even
better negotiator.

The best results in negotiations,
with the least effort and pain, can be
achieved when the parties come to ap-

preciate and respect each other. This
stage is often reached after negotia-
tions have lasted for some time and
after the parties have met several
times. The building up of mutual trust
and confidence is the best way toreach
an agreement. When such a stage Is
reached, parties can be confident that
their negotiations will bear fruit.

There are also certain rules all nego-
tiators should observe.

The first is to respect the opposing
party. Respect starts with patient hs-
tening to what the other party has to
say and in calmly reacting to what has
been said. This also implies that argu-
ments will not be taken personaily and
the other party should never feel that
an altusion or imputation is personal
To claim that “we are reasonable peo-
ple”, or “we are not savages” may imply
that the other party maybe is unrea-
sonable or savage. Great care should be
taken that offensive language or of-
fensive impliications are not uttered.

The second rule, is to stick to the
arguments. That means that ample op-
portunity will be given to the other
party to vent its views and that re-
sponse will always concentrate on the
essential argument and not on the way
it was presented. To defeat an argu-
ment 1s much more important than to
make remark; on the presentation or
on the motives of why the argument
was presented. Parties often misunder-
stand certain proposals and require-
ments. Some dauses have very logical
reazcns and argumentation behind
them and it is most important to know
what the arguments are. Whatever is
demanded must be explained and sup-
ported with logical and valid reasons. [f
a demand or a view is arbitrary, it
makes 1t unacceptable.

If the reasonableness of the de
mands 1S admitted as the most impor-
tant feature, 1t implies that the
reasonable arguments of the other side
will also be respected. The ability to
recognize a valid argument of the
other side, is also the hallmark of a
good negotiator. Nothing flatters and
satisfies other negotiators so much .5
when their arguments are admitted as
being reasonable and justified. They
are often quite hapay to return the
compl.ment. 1f such a spirit can be built
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up between negotiating teams, half of
the problem of reaching a solution is
likely to be solved.

The third rule is that one should
never give concessions lightly. There
must come a time during negotiations
when obvioits and difficult questions
will remain unsettled. Whenever, a
party is faced with demands to be
yielded to, this should be done in a
balanced and orderly way, allowing for
a counter-concession tor every conces-
sion ceded.

Team Supervision

It is essential tha* the team is not
left on its own. The team has to know
they are being constan’ly monitored by
the higher echelons of their company,
as is the case in TNGs. Before they leave
for negctiations the team has to meet
with their supervisors {members of the
Board) and present their terms of ref-
erence and the aims they intend to
achieve. During negotiations the team
leader has to report regularly how the
negotiations are progressing. At the
end of & negotiating stage the team
has to present a report to their super-
visnrs.

Before the joint venture agreement
15 signed, the whole team has to make
a presentation of the draft agreement
and its implications to the Board of
Directors. Such procedure places the
team in an atmosphere of responsibil-
ity and helps them to formulate their
achievements. At the same time it
serves as a controlling mechanism for
the team itself. It helps them to put
their thoughts together and to summa-
rize the results of negotiations.

Tactics in negotiations

Some TNCs and experienced teams
of negotiators have developed tech-
nigues aimed at creating false impres-
sions and appearances "ne such
technique is known a- the “bad
guy/good guy” If a team decides to
use this technique, members of the
team will create a "bad guy”, who does
not want to yield on any issue, who
11 '0sesunacceptable demands, and a
"y .d guy”, who makes reasonable
proposals and acts moderately. In fact,

the "reasonable” proposals of the
“good” guy may also be unreasonable,
but they appear better and the other
party may accept them, not because of
their merits but only because they were
induced to believe that his proposals
are more acceptable.

The “divide and rule” gimmick is to
select an opposing negotiator whose
views are more acceptable than the
views of the other opposing negotia-
tors. This negotiator is then supported
by the other party and treated as a
reasonable man. This technique pro-
vokes a division in the opposing ranks
because the negotiators are treated
differently. They are .bhereby incited to
fight among themselves.

The "walk out” or cessation of ne-
gotiations i< a threat that negotiations
will be a failure. Some parties are sen-
sitive to such an outcome either be-
cause their superiors do not follow the
negotiations and do not understand
what is happening, or they fear that it
will be difficult to explain the “walk-
out” of the opposing party. The threat
sometimes yields a concession or two,
but the gimmick should not be used
consistently.

“Last minute demands” are some-
times successfully forwarded berause
the other party may be sick and tired of
the negotiations and wants to get it
over with. The other party may, there-
fore, accept a demand proposed at the
last minute only to finaliy close the
deal.

Invoking “standard commercial
practice”. Experienced negotiators
carefully follow what goes on in vari-
ous international bodies and fora. They
may be in possession of documents
composed by different international
bodies or associations made up of inter-
est groups, who naturally produce such
"customs”, “customary rules”, “stand-
ard conditions”, “general conditions”
or similar documents favouring one
party. The other party may be im-
pressed by the “international” charac-
ter of such documents and may not
have sufficient power and knowledge
to analyze them from the point of view
of its own interest. Proposina such
documents may yield concessions
where in normal negotiations they
would never by forthcoming. Such

documents are also sometimes pre-
sented in “small print”, which often
makes it even more difficult study.

In some countries negctiations are
viewed as an endurance test: start early
and keep them at the table until very
late. This is usually not productive, be-
cause when people are tired it is harder
for them to be imaginative and find
new solutions. it also fosters impa-
tience and personality clashes, which
should always be avoided. Leave plenty
of time. Two sessions of three hours
each, divided by a coffee break, is a
very long day. It 1s much more difficult
to sit and listen than it is to talk, and
one must listen carefully in negotia-
tions. Allow plenty of time for informal
tatk away from the table such as coffee
breaks, luncheons, dinners, etc. where
“trial balloons” can be launched, dari-
fications obtained and ideas tenta-
tively suggested — just for a reaction.

Two to four days of meetings at a
time are usually enough. The parties
will then have exhausted their negoti-
ating briefs and it will be time to reas-
sess and think of new solutions for the
tough problems. Aliow at least a week
or two between sessions for reworking
or massaging figures, thinking of new
solutions and structures, and getting
fresh instructions and clearances.

The cost of time should be moni-
tored. if the negotiations are too time
consuming, then the TNC will expect
that it wili take a lorng time to obtain
the necessary licenses, permits and con-
sents. it will build this into its computer
program. They will require a higher
rate of return or use a higher discount
factor to compensate for the time ele-
ment, and in these inflationary days,
the longer the time taken to negotiate,
the higher the project costs will be-
come. Itis useful in major negotiations
for a government to monitor the cost
of time by keeping a running net pre-
sent value projection of the project.

“Caveat emptor” — to what
extent ?

In spite of all the mutual trust and
understanding the parties may buiid
among themselves during negotia-
tions, each one of them nevertheless
has their own interests and is neqotiat-

1
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ing to their own advantage and gain. if
one party is ignorant of the pitfalls,
traps and hazards or a certain deal or a
certain document, is the other party
obliged to warn them or not? The ne-
gotiating parties are in pursuit of their
own interests and the presumption is
that they are equal. it is very hard to
expect that a party may negotiate on
its own behalf and at the same time be
an advisor to the other party. Parties
should have the ability to judge their
experience and if they feel they are
lacking it, should be able to procure an
independent expert advice in order to
strengthen their negotiating position.
Here, private and international anen-
cies may help.

Cultural differences

Aithough cultural differences
should not be over emphasized, they
do exist and care must be taken that
they are observed. Avoiding irritations
frequently requires an understanding
of cultural considerations. Humour is
particularly risky in this regard and
should only be used with caution. What
is funny to a German, may not be to a
Japanese. However, when correctly
used, it can be very effective in estab-
lishing a positive negotiating climate.

When a Chinese speaks about “mu-
tual benefits” he means that the other
party will take care of fairness in the
balance of the contractual obligations.
When an American speaks about "mu-
tual benefits” he really thinks about his
own profits. None of these approaches
is "good” or "bad”’. These attitudes are
the results of cultural differences and
must be understood and taken into
consideration.

When a Japanese says "ha” mean-
ing "yes”, it most often means that the
other person has heard you and that he
is contemplating a reply. It would be
rude to keep someone waiting for an
answer without giving an immediate
response. For instance, In a television
scene, a feaudal lord married his sister
to another feudal lord. He then de-
caded to destroy his new brother-in
law. Before attacking, he sent his spy to
look around and discover how his sister
was. The spy returned, and the lord

inquired eagerly “"How is my sister — is
she safe”? The spy bowed and re-
plied,"Hai", and continued, “to my re-
gret she has fallen on her sword
together with her husband”. The word
“hai” was just the expression of intent
to comply with the other’s intent, even
if the true reply is in the negative.
“Hai" is merely a confirmation that we
understand your wish — but, unfortu-
natelly — Japanese is a language of
implications, and sometimes it is polite
not to explicitly state the negative.
Maybe the words “sodesu” (“itis so™) or
“soshimasu” ("1 wil! do so™) are more
similar to our "yes” than “hai"”.

Entertainment

One must also be cauticus about
the use of entertainment. Some TNG
entertain aggressively. One group does
the negotiating and the other group
does the entertaining, trying to keep
host government negotiators up as late
as possible so that their physical condi-
tion the next morning wili reflect the
entertainment of the night before. Dis-
cretion is the better part of valour.

Negotiation, like politics, is sup-
posed to be the art of the possible and
that means what is economically, fi-
nancially and politically possible. in the
final analysis, it boils down to the abil-
ity to say “yes” and the ability to say
“no” when you have to, and the
strength and confidence to maintain
the position.

Once a deal of any magnitude is
done by a TNC, it is usual that a formal
presentation is made to the manage-
ment to obtain the formal approval of
the Board of Directors. At these presen-
tations, cost/benefit projections are
presented and the jusufication for the
project 15 explained. Then, not infre-
quently, questions are asked. One
chairman of an American TNC always
asked three questions:

How much will it cost us?

How much can we make?

How do we get out of it?

Literature on negotiations

Lately, a rich bibliography is emerg-
ing on the conducting of negotiations.
One of the best known books is by two
Harvard professors Roger Fisher and Wil
liam Ury, Getting to Yes o as the subti-
tles tells you, Negotiating Agreement
Without Giving in.

They have tried to develop a set of
principles how negotations should be
conducted. Here are some of the princ-
ples they promote and recommend:

SOFT or HARD BARGAINING — PRIN-

CIPLED NEGOTIATIONS (both hard

and soft, i.e. to decide issues on their

merits and not on your positions).

° NEVER ARGUE OVER POSITIONS —
CONCENTRATE ON YOUR INTEREST
(reconale interests not positions). The
Library story — To get fresh air and
avoid draughts open the window in
the next room.

© iINVENT OPTIONS FOR MUTUAL GAIN
— INSIST ON OBJECTIVE CRITERIA

© SEPARATE PEOPLE FROM THE PROB-
LEM (all negotiators are inte” >sted in
the substance, and also in the rela-
tionship).

© CONTROL YOUR REACTIONS — DO
NOT REACT TO OUTBURSTS

° BUILD A WORKING RFLATIONSHIP
(sincenty, fairness, understanding
their point of view, competence, In-
telligence)

© UNDERSTAND THE INTEREST OF OTH-
ERS AND NOT ONLY YOUR OWN

° BE HARD ON THE PROBLEM AND
SOFT ON THE PEOPLE

® BE OPEN TO PERSUASION (for exam-
ple: “Please, correct me 1f | am
wrong”)

° GIVE CRIDIT WHERE IT IS DUE (For
example. “We appreaate what you
have done for us™).

° ESTABLISH FACTS CORRECTLY AND
OBJECTIVELY

Some further advice:

© NEVER ASK FOR SOMETHING UNRE-
ALISTIC (Sulzer)

° NEVER LOWER YOUR PRICE TOO-AST
(Suizer negotiations)

® NEVER GIVE CONCESSIONS FREE

® NEVER SAY NEVER because most
things have their price.
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L E G

MEXICO: LAW PRO-
TECTING INDUSTRIAL

PROPERTY

(last of a series)

(Translation of the Sparish original
pubiished in the official Federal Journal
of 27 June 1991, and effective as of 28
June 1991)

(Continuation of part entitied "Ad-
ministrative Procedures”, Chapter |.
General Rules Governing Procedures)

Article 183. The petitioner shali in-
dicate in every communication an ad
dress for service within the national
tersitary, and shall nctify the Ministry
of any change thereof it a notice of
crange of address 1s not given, ali noty-
fications will be deemen to be iegally
served at the address appearing onre-
o

Article 184. The terms established
in thes Law i days, shall be computed
ori thabasis of business days only nthe
case af termsreferred te in months, the
omputatinn shat be made from date
tn cate i~ Lading non husiness days
Tre rerms wol beg'n o run the day
fnlizving the respective notification
punlicgtionn the Gaze.te will be effec-
tve as rotfications on the date inds
categ therein o otne: y.52 on the day
foliow:rg that on whaeh it s put iInto
crrcylation

Article 185 The files far patents
and regitrations in effect, as well as
thase refating to published trade
names and apgeliations of origin, shall
be always agen for every type of con
suitatinn and communication

Article 186. The files for pending
matter, can only he consulted by tie

applicant or his representative or by
the persons authorized by him, except
when said files are cited as a reference
to another applicant.

The staff ~f the Ministry interven-
ing in the several actions required un-
der this Law and i1ts Regulations shall be
obligated to keep strict confidence re-
garding the «ontents of the files for
pending matters, otherwise, they vall
be sanctioned in accordance with the
federal Law on the Responstbilities of
Civil Service Employees, besides any
penalties that may apply

An exception tothe foregoing is the
infcrmat.on of an cffic:al nature or in-
formation required by the judicial
authoritres

CHAPTER Il

Procedure for the Declaration of Nul-
lity; Lapsing and Cancellation

Article 187 Petitinns for an agmin
istrative declaration of rullity, fapsing
and cancellation, pursuart 1o this Law,
wili be based on and resolved arcord
ing to the procedure set forth in this
chapter and the formalities provided
for in this Law, where not in the oppo-
sition, the Federal Code of Civil Proce
dure will be supplementanly
apphcable

Article 188. The Ministry, ex officio,
or the person who has a legal interest
and can preve his grounds may initiate
the procedure for an administrative
declaration

Artide 189 The petition for an ad-
ministrative declaration shall contain
the following:

1. Name of the petitioner and, in
such case, of his representative;

2. Address for service;

3. Name and address of the counter-
part or his representative;

4 The object of the petition, in dear
and precise terms;

S.The description of the facts; and

6.Tke legai grounds.

Artide 190. To be filed along with
the petition for an admunistrative dec-
laration, 1n original or duly certified
copies, are the documents and records
on which the action 1s based, offering
the respective evidence. Evidence filed
at a later time will not be accepted,
unless it were supervenient.

Article 191 if the petitioner fails to
satisfy the requirements referred to in
Article 189 of this Law, the Ministry
wiil require him, one time only, torem-
edy the omission or to make the rele-
vant clarifications A term of eight days
wili be granted for such purpose, and
should the requirements not be ¢om-
cied with during such term, the pe’:-
tion will be rejected

Petitions will also be rejected f they
lack the document showing the legat
cepacity of the petit:oner, or when the
pate t, authorizatron cr publication
which corstitutes the grounds for the
action 1s rc longer in effect

Article 192. 1~ the procedures for
an administrative dec'arat.or, ail types
of evidence ! e accepted. except for
depositions and testimony. urless the
depwitian nr tectimary s (antained in
a dncument nc- Wil evidence that 1o
contrary to morais and to the jaw be
admitted

Article 193. Once the petition for
an agministrative de: laration has beer
admitted, the Ministry will so notify the
atfected holder, grantinghim aterm of
one month tn assert his rnights in writ
ing Such notice wi'l be served at the
address indicated by the petitioner nf
the administrative declaration
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Articie 194. When 1t has not been
possible to notify the affected holder
because of a change of address_both at
the cne indicated by the petitioner and
the one on record in the respective file.
and when the new address s unknown,
the notification will be made at the
expense of the person bringing the ac-
tion thrcugh a publication 1n the Ofti-
¢1al iournal ang 1n one of the
nevwspapers having a wide Circulation
i Mexico, for one time oniy The pub-
lication will contain an abstract of the
petition for the administrative declara-
tion an1 will set forth a3 one-month
term for the afiected holder to assert
his rights.

Artide 195 in the procedure for an
admin:strative deciaration, inadents of
groor and special resolution will not be
r.ed. they will be rules upon when the
tespective resstution 15 issued

Article 196 \Vhen the Ministry
brings the procedure for an administra-
tive declaration ex officio, the notice to
tne affected holder wili b2 sent to the
address showr in the respactive file
and should such address have changed
without any notice having been given
to the Ministry, the notice will be made
by a pubi:cation in the terms of article
194 of this Law

Artide 137. The communication 'n
which the affected holder asserts his
nghts shaif contain

1. The name of the affected holder
and, in such case, of his representative;

2. Address for service;

3. Objections and defensive argu-
ments,

4 Answers or objections to each
one cf the points contained in the pe-
tition for an administrative declara-
tion, and

S. Legal grcunds

The provisions of Article 130 of this
Ltaw will govern the submission of the
communication and offering of ewr-
dence

Article 198. When the affected
holder annot submit all or part of the
evidence within the term granted to
that end, sinre such evidence 15 nnt in
Mexico, an additional term of fifteen
days may be granted to submit it pro-
vided he offers such evidence in his
communication and points out such cir-
cumstance

Article 199. At the expiration of the
term granted for the aftected holder to
assert his nghts and, insuch case, of the
extension referred to in the preceding
article, and foliowing a review f the
relevant background and after naving
heard the necessary evidence. the ad
miristrative declaration wiil be ssued,
which will be notfred to the interested
garties at the address on record or i
such case, by pubikation, in ke terms
of Article 194 of this Law

CHAPTER 1ll

The Reconsideration Remedy

Article 200 The reconuwderation
remedy wili be accepted orly in respe
to a resolution that rejects a patent, it
shal! be filed in writir.g with the Misus-
try within a term of thirty davs fromthe
date of serving notice of the respective
resolut.on The documentation ev:-
dencing its legal basic shall accompany
the same

Artide 201. Once the allegations
contained in the remedy and tne docu-
ments submitted have been analyzed,
the Ministry will ssue 1ts resolution,
which shali be notified in wrting to the
person bringing the remedy

Article 202. if the resolution issued
by the Ministry relects the legal basis
tor the remedy. the person bringing
the remedy wii! be notified in wr:ting
and such rejection will be published in
the Gazette When the resolution s
favourable tu: the person bringing the
remedy, the procedure set forthn Ar-
ticle 57 of trhus Law will be foilnwed

INSPECTION, ADMINISTRATIVE
INFRINGEMENTS AND SANC-
TIONS, AND CRIMINAL OFFENSES

CHAPTER |

Inspection

Article 203 7o venfy ¢nmpliance
with the provisions of this aw and
other provisions derived theretrom,
the Ministry wiil carry cut nspaction
and viglance activities pursuant to the
felirwing procedures

1 Requisttion of reports and infor
mation, and

2 Inspections

Article 204 Everynne will be re-
quired to provide the Ministry, within
fifteen days, wththe reports and infor -
matior requested from him i weiting.
related to compharce with the proy:-
stons ¢t this Law and othe: prownsiens
derved from it

Aiticle 205 inspecticns wil: be zon-
ducted on business days duning tuss
ness hewrs and cn'v by persenne’
authorzed by the Ministry, w0 shait
ident:fy thermelves and shawy the re-
spective ofticial (omrissinn

The Ministey may authonze tr<pec-
tions to be congucted on nen-busiress
days and hours, so as to pievent .
fiingements from being commitied. In
wh.rh such autherization will be set
forth in the official commussion

Artide 206. Owners or persens 1n
charge of estabishments where prod
ucts are manufaciured, stored, distrit
uted or sola or where services are
rendered, will be required to allcwv the
authcrized personne! access to the es
tahlishment to conduct the 1nspection,
provided the requirements estabiished
ir: the preceding article are comphed
with

Article 207. Urderstood a3 irspec
tions are thcse cencucted in places
where products are manufactured,
stored. transported, sold or marketed
or where services are rendered, t:; ex-
amine the products, the conditions un-
der which the services are rendered
and the documentsrelated tothe activ-
1ty 1n question

Article 208 A vnitten record w.il be
made of each inspection In the pres<:
ence of two witnesses proposed by the
person before whom the insgection
took plare, or by the inspector whn
performed it, in the event the tormer
refuses to propose the witnes.es

Article 209. The ‘ollowming sh.all be
wetin the record

1 Thetime, day, imonthk and jear cin
~hich the 'nspection took place

¢ The street, number ity o1 tr an
and state where the nipeted es’ah
lishment 15 tocated

3 Number and date of the ammas
w10on whirh gave rise ta the insnet o,

4 Name and titie ~f the persnn be
fore whom the inspection was, . arried
out.
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5 Name and address of the persons
who acted as witnesses, whether they
were named by the inspected party or
by the inspector,

6 Statement tc the effect that the
inspected perscn was given the oppor-
tunity to exerase his nght to m.ge
comments to the inspector during the
course of the inspection,

7 . Information about what oc-
curred;

8 Statements by the person in-
.pected, in the 2vent he wished to
make a statement,

9 Statement to the effect that the
inspected person was given the cppor-
tunety to exercise his nght to confirmin
writing any comments he may have
made at the time of the inspection and
make other comments with respect to
the written record, within a term of
five days; and

10. Name and signature of the per-
sons who took part in the inspection.
including the inspector.

Artidle 210 When making com-
ments dunng the inspection or written
comments, the inspected persons may
offer evidence in connection with the
facts contained in the record

Article 211. If during the inspec-
t'cn, bona fide evidence 1s found of the
commussion of any of the acts or facts
provided for in Articles 213 and 223,
the inspector wi!l secure, in a precau-
tionary manner, the products with
which said infringements or criminal
offenses are presumably committed,
preparing an inventory of the secured
products, which will be made of record
in the inspection act and the person In
charge or the owner of the estab-
lishment where they are will be ap-
pointed as custodian thereof, 1n the
case the establ ~hment 1s 3 permanent
one. if not, the products will be im-
pounded in the Ministry

In the case of criminal offense, the
Ministry will notify the Federal Prose
cutor of the facts and put the secured
products at his disposal.

Article 212 A ropy of the record of
the inspection will be left with the per-
son before whom the inspection was
carnied out, even if he refused to sign
1t, which will not affect its validity

CHAPTER It

Administrative Infringements
and Sanctions

Artide 213 The tfollowing consti-
tute adrmunistrative infringements

1 To carry out acts contrary to good
uses and customs in industry, com-
merce and services, that tmply unfair
competition and that relate to the sub-
ject matter governed by this Law;

2 To purport unpatented products
as patented . !f the patent has lapsed or
if 1t was declared null and void, an
infringement will occur one year after
the date of lapsing or, in such case, of
the date when the nullity declaration
became final;

3. To put products up for sale or in
arculation, or to offer services, stating
that they are protected by a registered
mark when they are not 1f the registra-
tion of the mark has lapsed or has been
declared null or canceled, an infringe-
ment will occur one year after the date
of lapsing or, in such case, of the date
when the respective declaration be-
came final,

4. To use a mark confusingly similar
to another registered mark, to cover
the same or similar products or services
as those protected by the registered
mark;

S To use, without the holder’s con-
sent, a registered mark as an element
of a trade name or a corporate name
or denomination, cr vice versa, pro-
vided said names relate to estab-
lishments that deal with products or
services covered by the mark,

6. To use, withir the geographic
region of the effective d:entele or ary-
where within the Republic, in the case
mentioned in Articie 10° of this Law, a
trade name 1dentical or confusingly
similar to another which had beer used
by a third party to cover an industrial,
commercial or services establishment
engaqged In the same or a similar activ-
ty;

7 Touse as marks, the namex, sym
bols or initials referred to in Article 4
and sections; 7,8,9, 12,13, 14 and 15 of
Articie 90 of this Law,

8 To use a previously reqistered
mark as a corporate name or denom:-
nation, or as part thereof, for a corpo-
rate entity whose activity 1s the

production, importation. or trade with
progucts or services equal or ssimilar to
those to which the registered mark s
applied, without the written consent of
the holder of the registered mark or of
the person to whom a license has been
granted by said holder;

9 To perform, during the exeruse
of industnial or commercial activities,
acts which confuse or lead the publicto
confusion, error or deceit, by making it
believe or presume, without any foun-
dation

a. The existence of a relationship or
association between one estab-
hshment and that of a third party;

5. That products are manufactured
under specafications, licenses or the
authonization of a third party,

c. That services are provided or
products are sold under the authonza-
tion, licenses or specifications of a third
party,

10. To try to or to tarnish the pres-
tige of the products, services or estab-
lishment of another. Not included In
this provision 1s the comparison of
products o7 services covered by the
mark for the purpose of informing the
public, provided said comparison is not
misieading, false or exaggerated, inthe
terms of the Federal Law on Consumer
Protection; and

11 All other infringements of this
Law that do not constitute criminal of-
fenses.

Artide 214. The administrative in-
fringements of this Law or of other
provisions derived from it will be sanc-
tioned by

1. A fine of up to ten thousand
times the general mnimum wage pre-
vailing in the Federai District,

2 An additional fine of up to five
hundred times the general minimum
wage prevailing 1n the Federal District,
for each day during which the infringe-
ment subsists;

3 Temporary shutdown for a pe-
riod of up to 90 days;

4. Final shutdown;

5 Administrative imprisonment for
up to 26 hours.

Article 215 The investigation of in-
fringements will be conducted by the
Ministry, ex officio or at the request of
an interested party, and in both cases

15
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the nspection provided for in Chapter
| of thrs Part 1s to be conducted

Artide 216. If the nature of the
administrative infrngement does not
warrant an inspection, the Ministry wili
notify the alleged infringer, prowviding
the elements aind evidence upon which
the presumed infringement is based,
granting him a term of five days in
which to assert this rnight and submit
ewvidence.

Article 217. Wher: the term referred
to in Articles 209, section 9, and 216 of
this Law has elapsed, the Muustry,
based on the record of the inspection
and, in the absence thereof due to the
nature of the infnngement. using the
elements on record, and taking into
account the statements and evidence
of the interested party, will i1ssue its
resolution.

Artide 218 In the event of recur-
rence, the previously imposed fines will
be doubled, but the amount thereof
shall not be more than three times the
maximum set forth in Article 214 of
this Law, depending on the case

For the purpose of this Law and the
other provisions deriving herefrom, un-
derstood as recurrence 1s each one of
the subsequent infringements of a sin
gle precept. committed with:n two
years following the date on which the
resolution relating to the infringement
was Issued

Article 219. Shutdowns may be or-
dered in addition to a fine or without
the imposttion of a fine. A final shut
down will be in order when the estab-
tishment has been shut down
tempcrarily two times and withir: the
span of twoyears, if there 1s recurrence
of the infningement within said period
of time

Article 220. The fcllowing shall be
taken into account before determining
the sanctions

1 The deliberate nature of the act
or omission that constitutes the n-
fringement,

~. The economic situation of the
infringer, and

3. The seriousness which the in
fringement implies with respect to the
trade with the products or the supply
of services, as well as the damage to
those directly aftected

Artide 221 The sanctions estab-
Iished in this Law and in the other pro-
vistons derived herefrom will be
imposed without detriment to any in-
demnification that may apply for dam-
ages to the affected parties, in the
terms of the common legistation

Artide 222 if from an analyus of
the file related to an :nvestigation uf
an administrative infringement, the
Ministry discovers acts that ceuld con-
stitute any of the cnminal offenses pro-
wvided for in this Law, 1t shall notify the
Federal Prosecutor, delivering to him
all the elements in its possessicn.

CHAPTER Il

Criminal Offenses

Article 223 The *ollowing are
cnminai offenses:

1 To mancfacture or make prod-
ucts covered by a patent of invention
or by a registration of util:ity model,
without the consent of its holder or
without the respective license.

2 To offer for sale or place in circu-
lation the prcducts covered by a patent
of invention or by aregistraticn of utt!-
ity model, knowing that they were
manufactured or made without the
consent of the holder of the patent or
registration or without the respective
license,

3 To use a patented process with-
out the consent of the holder of the
patent or without the respective li-
cense,

4 To offer for sale or place in arcu
lation products that result from the use
of patented processes, knowing that
they were used without the consent of
the patent holder or of the person hav
ing a license tn exploit the same,

3 Te reproduce industiial designs
covered by a registration without the
consent of the holder thereof or with-
out the respective license,

6 To use aregistered mark without
the consent of its holder or without the
respective license, on products of serv-
ices equal or similar to those to which
the mark is applted,

7 To offer for sale or place in cireu-
lation products equal or similar to
thase to which a registered mark 15
applied, knowing they are being used
without the consent of the holder;

8 To offer for sale or place in circu-
lation products to which a registered
mark 11 apphed, and which have been
altered:

3. To offer for sale or place in circu-
lation products to which a registered
mark apphes, after having fully or par-
tially altered, replaced or deleted said
registered mark;

10 To continue using an unreg:s-
tered mark whicn 1s confusingly similar
to another registered mark, after the
administrative sanction imposed for
this reason has become final,

11 To offer for sale or place in ar-
culation products, or render services,
with the mark referred to in the pre-
ceding section,

12. To use, without the respective
authonization or license, an appellation
of origin;

13 To disclose to a third party a
trade secret, which 15 known to the
person disdlosing the same as a result
of his work, position, duty, professional
exercise, business relationship or by vir-
tue of the granting of a iicense fnr the
use thereof, without the consent of the
person whs keeps the trade secret,
hav.ng been informed cf its secrecy, in
orcier to obtain an economic benefit
for himseif or for a thud party, or in
arder tc adversely affect the person
who keeps the secret,

14 To appropriate a trade secret
without the consent of the person who
keeps it or of its authoiized user, to use
or disciose it to a third party, in order
to obtain an economic benefit for him
self or for the third party. or with the
purpose of causing a prejudice to *he
person keeping the trade secret or it
authorized user.

15 To use the mformation con-
tained tn a trade secret, which nas be-
come known to a person as a result of
tus work, duty, position, professional
exercise or business relationship, with-
nut the zonsent of the persnn who
keeps it or of its authorized user, or
which has been disclosed to him by a
third party, kncaving that such third
party did not hiave the consent of the
person keeping the trade secret or of
his authorized user, in order to obtain
an econornic benefit or cause prejudice
to the person keeping the trade secret
or his authorized user
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Article 224 A sentence of twotosix
years in prison and a fine in the amount
of one hundred to ten thousand times
the general minimum wage prevailing
in the Federal District will be imposed
upon the person who commts the
criminal offenses set forth in the pre-
ceding Article. except for those set
forth in sections 10 and 11, 1n which
case the sanctions wiil be from six
months to four years in prison and a
fine in the amount of fifty to five thou-
sand times the general minimum wage
prevailing in the Federal District.

Article 225 The prehminary inquiry
related to the criminal offenses re-
ferred toin Artide 223 will be initiated
by the Federal Prosecutor as soon as he
is Informed of the facts that form the
elements of the same and, during sucn
preliminary inquiry, he may order that
the precautionary measures estab-
irshed in the Federal Code of Penal Pro-
cedure be taken, but, in order to
prosecute the criminal action, the Fed-
eral Prosecutor must have the technical
opinion 1ssued by the Ministry for such
purpose, which will not make a
prejudgment upon the appropriate
cvil or criminal actions.

Article 226. Besides the taking of
cnminal action, the person adversely
atfectec by any of the criminal offenses
referred to in this Law may bring ac-
tions against the one or more perpetra-
tors for payment of damages suffered
as a result of said offenses.

Article 227. The courts of the Fed-
er.tion will have junsdiction over the
cniminal offenses referred to in this
chapter, as well as over any commercial
and civil controversies and the precau-
tionary measures that arise as a result
of the application of this Law. When
said controversies only affect particular
interests, the courts of common pleas
may hear them, at the election of the
plantiff

TRANSITIONAL

Article First This Law will enter
into operation as of the day following
its publication 1n the Official Federal
Journal.

Article Second. The following are
repealed

1.The Law on Inventions and Trade-
marks, published in the Ofhal Federal
Journal on 10 February 1976, as weli as
its amendments and adaitions, but it
vall continue to apply with respect to
the caiminai otfenses committed dur-
ing its term of effect, without detn-
ment to the provisions o° Artide 56 of
the Penal Code for the federal District
in Common Pleas and for the entire
Republic in Federal Pleas; and

2 The Lawr on the Control and Reg-
istration of the Technology Transfer
and Use ana [aplostation of Patents
and Trademarks and Regulations,
pubtished 1n the Offic : Federa! four-
nal on 11 January 195, and 9 January
1990, respect:vely.

Artide Third. For the purposes of
Artide 24, section 11, of the Income
Tax Law, 1t will not be necessary to
show evidence of recordation with the
National Reg.iliy for Technciogy
Trans*er of the deeds, contracts or
agreements related to technical assis-
tance, transfer of technology or royal-
ties.

Artidle Fourth. Until the Federal Ex-
ecutive I1ssues the Regulations of this
Law, the Regulations of the Law on
Inventions and Trademarks, published
in the Official Federal Journal on 30
August 1988, will continue to be In
effect, insofar as they are not contra-
dictory to this Law.

Article Fifth. The Federal Executive
wilt issue the decree for the creation of
the Institute referred to in Artide 7th
of this Law.

Article Sixth. The patents and reg-
istrations of industrial drawings and
designs granted based on the Law that
15 being repealed, will maintain their
term as granted, unti! their expiration,
but they will be subject to the provi-
stons of this Law and its Reguiations

Article Seventh. Registrations of
marks and authorizations for use of an
appethation of origin granted based on
the Law on Inventions and Trademarks
which 1s nereby repealed, will continue
to be effective. In all other concepts,
thy wiil be subject to this Law and its
Regulations.

Article Eighth. The effects of the
publication of trade names made prior
to the effective date of this Law will
continue In the terms of the Law on

inventions and Trademarks, which s
hereby repealed, this Law being appli-
cable to all other concepts.

Artide Ninth The provisions of the
Law on inventions and Trademarks,
which is hereby repealed, will apply to
certificates of invention granted under
said Law, until the expiration of the
term granted to them in the respective
certificate.

Article Tenth. The patent applica-
tions and the applications for a certify-
cate of invention pending on the
effective date of this Law will not be
subject to the publication of the apph-
cation provided for in Article 52 of this
Law. and only the patent will be pub-
lished in the terms of Article 60.

Pending applications for a certifica-
tion of invention will be converted into
patent applicatiors.

The applicants for pending patents
and certificates of invention on the ef-
fective date of this Law shall request in
writing to the Ministry, within six
months following said date. the con-
tinuation of thewr prosecution, based
on said applications, with the object of
obtaining the corresponding patent in
the terms of this Law. Should the appli-
cants fail to make this request to con-
tinue the prosecution to the Ministry
within the established term, their re-
spective applications will be deemed to
be abandoned and their prosecution
will be considered concluded.

Article Efeventh. Pending applica-
tions for a certificate of invention and
patent applications related to proc-
esses to obtain directly a product which
was not patentable under the Law on
Inventions and Trademarks, hereby re-
pealed, but which 1s patentable under
this Law, may become product patent
applications, kezping thetr filing date
or the recognized prionty date, pro-
vided they comply with the foliowing:

1. That the conversion be requested
with the Ministry in writing by the ap-
plicant for a certificate of invention or
patent, or by his assignees, within 12
months following the effective date of
this Law;

2. That the applicant has the prod-
uct patented or has applied for a pat-
ent on the product in any country
which 1s member of the Patent Coop-
eration Treaty;
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3. The publication of these patent
applications 1n the Gazette will be
made as soon as possible after 18
~ - _.ths following the date the conver-
sion 15 applied for; and

4. Patents granted on the basis of
this provision wi'l be ir force for 20
years from the filing date of the apph-
cation for a process certificate of inver:.
tion or patent.

Article Twelfth Pstent applica:
tions filed before the effective date of
this Law, in any country which 15 a
member of the Patent Cooperaticon
Treaty, relating to !nventions falling
into sections 8 through 11 of Article 10
of the Law on inventions and Trade-
marks being repealed, will keep In
Mexico the prionty date of the first
application filed in any of said coun-
tries, provided that:

1. A patent application is filed with
the Ministry for the mentioned inven-
tions, by the first patent applicant in
any of the countries identified in the
preceding paragraph or by his as-

signee, within twelve months foliow-
ing the effective date of this Law;

2. That the patent applicant ;hows
before the Ministry. 11 the terms and
conditions provided for in the Requla-
tions of this Law, to have filed a patent
application '~ a1y of the countries
member of the Patent Cooperation
Treaty or, in <uch case, to have cb-
tained the corresponding patent. and

3. The working »f the invention ot
the importation of the patented prod-
uct or the product made according to
the patented process, at a commeraai
wale, had not been inttiated by any
person i Mexico prior tothe fiing date
of the application in this ccuntry.

The term of the patents tc be
granted under this Articie will expire
on the same date they doin the country
where the first application had been
filed, but in no case will the term ex-
ceed 20 years as of the filing date of the
patent application in Mexico

Artide Thirteenth. Administrative
declarations pending on the effective

date of this Law will ccntinue to be
processed and will be 1esolved acicid
ing to the provisions of the Law on
inventions and Trademarks, which s
hereby repealed.

Article Fourteenth. For the pur
pose of compliance with the provisicrs
of Article 174 of this Law, in the case
of an appellation of crigin, a term of
three years as of the effective date of
this Law will be granted. The Minustry
wili publ'sh, within the term of three
months from this same date, the prow
sicns and guidelines t< guarantee the
quality of the product and the manner
of its pazking or packaging that the
authorized users and the persons dis-
tnbuting or selling their product must
comply with, based on thts Law, 1n a
gradual and reasonable manner, dur-
ing the three-year term of adjustment
granted in this Article.

PHILIPPINES: Revised

Rules of Procedures on

Technology Transfer

Pursuant to the provisions of Execu-
tive Order No. 133 Reorgamzing the
Department of Trade and Industry and
its attached agencies and Section 79-8
of the revised Administrative Code, the
following Amendments to the Revised
Rules of Procedures of the Technolngy
Transfer Registry are hereby promui-
gated

Section 1 The definitinn of a tech-
nology transfer arrangement under
Section 1(b), Rule . 15 hereby amended
as follows.

"Technnlogy Transfer Arrange-
ments” shall refer to contracts or agree-
ments entered into by and between

domestic companies and foreign com-
panies and/or foreign-owned compa-
nies involving the: the transfer of
systematic knowiedge for the manufac-
ture of a product or the application of a
process; rendering of a service including
management cont acts; licensing nf
computer software, and the transfer,
assignment or hcensing of all forms of
industriai property rightsincluding mar-
keting/ distributorship agreements in-
volving the license to use foreign
trademarks, tradenames and service
marks and other marks of a proprietary
nature.

Section 2 The defimtion of packag-

ing cost under Section 1(g), Rule 15
hereby amended as follows:

“Packaging Cost” shall refer to cost
of materials incurred In the process of
piacing the hcensed product in con-
tainer(s) necessary for transporting
products to speafic areas of destina
tion

Section 3. Section 2(a), (b) and (¢} of
Rule il 15 hereby amended tn read s
follows

(a) Formulate poires that weuld
promote the inflow of appropriate
technology Into the desired/preferred
sectors of activity with focus nn the
developmental role of the Government
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in the field of technology ttansfer.

(b) Establish general and equitable
standards on which to base the rela-
tiobship between/among the parties to
the technology transfer arrangements,
taking into consideration their legiti-
mate interests, and giving due recogni-
tion to the special needs of the country
for the fulfiliment of 1ts econonuc and
social development objectives.

(<) Encourage technology transfer
arr relationships bn/among the parties
to the technologyangements under
conditions where the bargaining pos-
tions of the parties 'o the techrology
transfer arrangements are Daianced to
achieve mutuatly satistactery arrange-
ments

Section 4 Section 7, Rule 1V 15 her
transter arrang, taking into considera-
tion their legitimate interests, and giv-
ing due recogneby amended as
follows

The Registry sha!l render action on
appition to the spelications for regis-
tration in accordance with the follow-
ing schedule:

1. Withun two (2) working days for
thes of the countryfulfiiment of fol-
lowing technology transfer arrange-
ments:

1. agreements involving the transfer
its economic andof technology
through the licensing of patents
and/or know-how and trade secrets
with a royalty fee not exceeding 5
per cent of net sales;
ii. agreements which are royaity-de-
velopment arrafree; and
1. amendatory agreements to TTR
registered agreements involving
minor changes such as addition of
new products invoiving the séme
technology under the same terms
of a TTR registered agreement or
change of technology sup-
pher/technology recipient or
rhange in corporate name of tech-
nology supplier/technology recipi-
ent.

2. Sub-sectton 2 15 duly deleted in its
entirety.

3 Sub section 3 shall now become
sub-section 2 of Section 7.

Section 5. Section 10 (1) Rule iV 1s
hereby amended as follows:

In evaluating technology transfer
arrangements, the Registry shall take

due consideration for agreaments
where:

1. The use of the technology/indus-
tnial property right(s}) will lead to sub-
stantial contribution to the national
development objectives and goals.

Section 6. Section 11, Rule IV on the
evaluation of royaltiesffees 1s hereby
amended 1n its entirety to read as fol-
iovys:

Rovaltiefees not exceeding 5 per
cent of net saies shall be granted auto-
matic approva! provided the technoi-
ogy fransfer arrangement involives the
trarsfer of techra'ogy through the b
censing of paterts and/or know-how
and trade secrets. othenwise, the tech.
0iogy payment shail be assessed using
the foliowing criternia

1 Technology <cstin relationtc the
bhenefits that will he derived by the
technology recipient and the national
economy such as the following

(2) empioyment generation,

(b) export earnings;

(c) use of indigenous raw materials

and local equipment and services,

(d) efficiency improvements;

(e) spill-over of technology to local

industnes; and

(f) programmes for the transfer, ad-

aptation, and assimilation of tech-

nology

2. equitable and fair sharing of the
profit from the licensed activity be-
tween the technolegy suppiter and the
technology recipient

In addition to the foregoing and if
applicable, the following factors will
also be considered in the determina
tion of the reasonableness of the tech-
nology payments’

(1) scope, comnlexity and pioneer-
ing nature of the technolony: and

(2) level of prionty of the hcensed
activity

Mirimum royslty shall not be al-
fowed, unless the requested mintmum
royalty is proven to be less than the
royalty payments due based on histon-
cal sales and/or sales projection of the
Iicensed produrt(s)

For uniformity, royalty base shall be
expressed in terms of net sales when-
ever applicable.

A bonus royalty of 2 per cent of net
foreign exchange earnings, as herein
defined, may be aliowed if the technol-

ogy supplier commits to assist the tech-
nology recipient in the export of the
licensed product(s).

Section 7. Section 12(1), (5). (14),
ard (15), Rule IV ere amended as fol-
lows:

Restrictive business clauses shall not
be allowed 1n any technowogy transfer
arrangement; specifically, the follow-
ing clauses shall be prohibited:

1. Those which restrict directly or
indirectly the export of the hcensed
products under the technology transfer
arrangement. unless justified for the
protection of the legit:mate interest of
the technology supplier such as export
to countries where exciusive licenses to
manufacture and/or distnibute the L-
censed product(s}) have already been
granted;

5. Those which gprevide free of
charge that major improvements made
by the technology recipient shall be
communicated to the technology sup-
pher; and/or shall be patented in the
name of the techrology supplier;
and/or shali be exclusively assigned to
the technology supplier;

14. Those which require the tech-
nology recipient to keep part or all of
the information received under the
technology transfer arrangement con-
fidential beyond a reasonable period;
and

15. Those which exempt the tech-
nology supplier from liability for non-
tulfilment of his responsibilities under
the technology transfer arrangement
andl/or hability arising from third party
suite brought about by the use of the
licensed product or the licensed tech-
nology.

Section 8. Section 12(9), (12) and
(13). Rule IV are hereby deleted in therr
entirety.

Section 9. Section 13, Rule IV s
hereby amended as follows:

Requisite Provisions. The follow-
ing provistons shall be required in tech-
nology transfer arrangements.

2. A fixed term not exceeding ten
(10) years with no automatic renewal
However, an indefinite term may be
allowed for royality-free agreements
and arrangements for the outrnight pur-
chase of technology.
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4. That, on the date of the signing
of the technology transfer arrange-
ment, the technology supplier shall
warrant, to the best of its knowledge,
that it is not aware of third parties’
valid industrial property rights or simi-
lar protection which would be in-
fringed upon by the use of the
technology provided by the technology
supplier to the technology recipient
under the technology transfer arrange-
ment.

6.inthe event the technology trans-
fer arrar.gement shali provide for arbi-
tration, the Procedure of Arbitration of
the Arbitration Law of the Philippines
or the Arbitration Rules of the United
Nations Commission on Internationa!l
Trade Law (UNCITRAL) or the Rules of
Conciliation and Arbitration of the In-
ternational Chamber of Commerce
(1CO) shall apply and the venue of arbi-
tration shall be the Philippines or any
neutral country.

Section 10 Section 13(8), Rule IV is
hereby deleted in its entirety.

Section 11. Section 14 Rule 1V s
nereby amended to read as follows:

Inthe event the technology transfer
arrangement shall provide fnr the ren-
dering of related technicai services by
forergr naticnai{s) under the regis
tered technology transfer arrange-
ment, the rate of fees shall ke
dztermined bhasecd an the following
factors

1 Guatifirations of the techng-
aan/engineer rendering tne services
(Parkgroundin terms of education and
experience, curent fleid of spenializa
tinn, level nt erpertice)

2 Scnpe i work,

3 Actualsalaryg scaie for a particular
level of expertise in the country where
tnesupplier of technology 1s based, ana

4 Time required to efficrentiy cover
the varinus services to be rendered

Section 12 Sectinn 22, Rule VI 15
hereny amended as follows

Fines for non-registra- Basic  Daily Start of Penalty Period
tion Fee Fine

(a) New Technolegy P500 P25  After the 30th working day from
Transfer Arrange- the date of execution or effec-
ments tivity, whichever is earlier

(b) Renewal of Technol- P1,000 P25 Date of effectivity cf the re-
ogy Transfer Arrange- newal of the technology trans-
ments fer arrangement

() \emendatoryISupple P200 P10  After the 30th working day from

mental Technology
Transfer Arrange-
ments

Fines for late or non-submisston Basic Fee

First Violation P100
Second Violation P15G
Third Vinlaticn P300

Technntag,; Reogpents fating to
reqister (et
rangen.:ais, as required under Section

technningy transfer ar-

4 of Ru'e il hereof shali Le subiect 1o
the c-hedue nf fines as abrve

Section 13 Sectirn 23 Rule Jiiag
herelyy amendad as abaove

The follawing scheduie st e Ly
iate or nonsubmissean of Arnual Pro,
aress Repores shall he imposed as {0l
Iawe,

Section 14. Sertion 10, Rule X!V
niereny amended 1on Lanie the foliow
[Ete)

The ‘oiiowing fees shail alse be !
fected by the Reqgistry

1a) Rules of Procedur ¥Primers
P30

(b} Preliminary Review --- P300

Amendments (COR) - P20C

the date of execution

Datly Start of Penalty Period
Fine

P15 1 Aoril of each year
P25 t April of each year
P35 1 Apcil of each year

Section 15. Secticn 27, Kuie Yoo
nereby arrended as foliows

These amencdments tn the Royaed
Rutes ~f Procedures shall not have -t

roactve effect onall terhinnlan trans:

frr arrangenents existing and

reuistered Lopending ecintrat.on vath

the Technalg, Traesder Regitey be
ore the efta tivity of thee Arbivinigrrg
tive Drder The proviginar oF tnees
amend meate shal - aver agisomente
et effertive dote of 15 M 17

Section 16
hereh; amended a2 foioos

This Administrative Ordor a4l T
effect on 15 March 1992

Approved

(SignedhRizahinn 5 Navario

Secrctary of Trade and 'ndustry

sectian 23 e O

TIES Newsletter No. 49 (1993)




THAILAND: Science
and Technology
Development Plan

1. Results of past development in
science and technology (S&T)

Success in this regard may be meas-
ured by a greater sense of awareness
and heightened consciousness about
the importance of science and technol-
ogy. This is particularly the case among
high-level public officials and national
administrators, who have given prior-
ity, and supported increasing applica-
tion of science and technology in
national economic and social develop-
ment.

1.2 Promotion of research and de-
velopment in the public and private
sectors as follows:

1.2.1 Within the public sector, sev-
eral organizations have been set up to
formulate policies and support re-
search and development in science and
technology These national organiza-
tions have been set up to support sci-
ence and technology deveiopment in
three major fields: biotechnology, met-
al working and material technology,
and electronics and computer technol-
ogy.
1.2 2 Within the private sector, in-
centives have been offered by the Gov-
ernment to encourage research and
deveiopment, including the provision
of soft Inans, grants, tax privileges for
certain types of achinery and equip-
ment, privileges regarding corporate
taxes, dwidends, and other research
and development ac tivities of compa-
nies granted promotional privileges,
et

1.3 Preparation of S&T personnel

Development of high-level man-
power In science and technology has
increased to enable these personnel to
serve as university professors and re-
searchers. Extensive scholarship pro
grammes at the batchelor, master and
doctoral degree levels, both in Thai-
jand and in foreign countries have

been offered in the three major areas
mentioned above, together with other
engineering and science degree pro-
grammes.

2. Important issues that continue
to be constraints hindering prospects
of long-term sustainable develop-
ment

2.1 Limited application of technol-
ogy to enhance productivity

2.1.1 Despite an increasingly diver-
sified industrial production structure
into more modern and high-level in-
dustries, the process and stages of pro-
duction are still largely labour and
resource intensive since these are com-
paratively cheap. Within the agricul-
tural sector, increase of output was
usuaiiy accounted for by extension of
farm land and use of cheap labour to
reduce production costs. In future,
both the industrial and agricultural sec-
tors will no longer to the same extent
be able to employ these factors, which
Thailand used to have comparative ad-
vantage over some other countries.
This 1s because Thai wages have been
rising, and the country has reached the
end of the land frontier, causing land
prices to rise rapidly.

2 1.2 Another important factor,
which has played a part in delaying the
apphcation of modern technology to
increase industrial productivity, is the
high leve! of protection that the Gov-
ernment gave to the industnal and
commercial sectors, such as import tar-
1ff barriers, import bans and bans on
the estabiishment of some types of in-
dustrial plants, etc

2 2 Limited capability in the acquisi-
tion and transfer of technology

2 2 1 Thailand continues to rely on
imports of technology in vanous forms,
costing an increasing amount of money
annually. But th 2 capability to acquire
technology Is still imited as the small-

and medium-scale industriestend to be
at a disadvantage in terms of pricing
and other business corstraints. This is
because they lack sources of data and
information on technology, as well as
bargaining power and appropriate fi-
nandal support.

2.2.2 Diffusion of technology and
technical know-how is still limited. Nor-
mally, parent companies will transfer
technology or technical know-how
only to clients or subsidiaries in foreign
countries. Therefore, small- and me-
dium scale companies in Thailand will
generally not receive the benefits of
the technology transfer, and will not be
able to act as sub<ontractors in pro-
ducing the desired parts. As a result,
imports of parts and necessary materi-
als from foreign sources continue to be
a necessity. in some cases, itis also nec-
essary to bring in foreign companies to
act as sub-coniractors in producing
some parts.

2.2.3 Large-scale industries and
state enterprises, which import equip-
ment and materials, and which rely on
high technology from foreign coun-
tries, do not sufficiently recognize the
importance of building up local capa-
bility in acquiring, selecting and ab-
sorbing technologics imported from
foreign countries.

2.3 Manpower In science and tech-
nology is inadequate both in terms of
quantity and quality

2.3.1 The rapid economic expan-
sion, and the changing production
structure, which is increasingly ori-
ented towards the industrial, services
and modern agricultural sectors, have
led to severe shortages in science and
technology manpower, particularly en-
gineers, technicans and skilled crafts-
men. During 1987-1989, shortage of
engineers alone 1vas estimated to be
5,000. During the Seventh Plan period
it is esimated that demand for such
manpower will be even greater.

2.3.2 There have been Increasing
problems of “brairi drain” of personnel
from the Government and State enter-
prises to private business and industry
Particularly acute 1s the problem of the
"brain-drain” of university professors in
science and technology, who are key
“producers” of new generations of sci-
entists and technologists. Furthermore,
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entists and technologists. Furthermore,
given the greater needsin research and
development activities, demand for
highly qualified personnel in science
and technology can only increase,
thereby exacerbating the existing
problem of shortages further.

2.4 Research and development ac-
tivities and basic facilities and support
services for development of science
and technology are stili not strong
enough to readily absorb foreign tech-
nology, or to have a sufficent degree
of self-reliance for indigenous techno-
logical development

24.1 Most of the research and de-
velopment activities are conducted by
the public sector, and are scattered in
various places. Research results have
generally not been effective in solving
basic problems. Newer areas of re-
search actwvities tend to be carried out
in isolation, and are unrelated to the
industrial sector. Therefore, research
results are not applied commercaally.
With regard to the private sector as
users of research results, they are still
not sufficiently aware of the impor-
tance of research and development be-
cause of the lack of positive measures
and incentives from the Government to
encourage them to invest in this field.

2.4.2 Other supporting services,
such as metrological service, analysis
and testing standards, and product
quality accreditation, are provided by
several agencies, which still lack capa-
bility and efficiency to offer speedy
services in response to the Increasing
demand.

3. Targets for science and technol-
ogy development

in order to promote application of
appropriate technology to enhance
productivity, increase international
competitiveness, strengthen capability
to acquire and transfer technology
from foreign countries, develop science
and techology manpower in shortage
areas both quantitatively and qualita-
tively, and develop basic services 1n sci-
ence and technology to be conducive
to indigenous technological develop
ment, the following targets have been
set.

3.1 NDevelop and use technology to
increase productivity in agriculture and
industry

3.1.1 Increase productivity of the
industrial sector at an average rate of
2.6 per cent per year during the Sev-
enth Plan period in order to support
the target growth rate of 9.5 per cent
of the industrial sector.

3.1.2 increase productivity of the
agricultural sector from an average of
1 per cent per year during the Sixth
Plan period to 1.8 per cent per year
during the Seventh Plan period in order
to support the target growth rate of
3.4 per cent of the agricultural sector.

3.2 Expand capacdty to develop
manpower in science and technology in
various fields to achieve targets by the
year of the Seventh P.an in the foilow-
ing fields

3.2.1 The proportion of engineers
to increase from 9.8 per 10,000 popula-
tion to 14.9 per 10,000 population.

3 2.2 The proportion of scientists to
increase from 7.2 per 10,000 popula-
tion tc 10.2 per 10,000 population.

3.2.3 The proportion of agricultural
experts to increase from 6.7 per 10,000
population to 10.5 per 10,000 popula-
tion.

3.2.4 The proportion of technicians
to increase from 141.5 per 10,000
population to 221.5 per 10,00C popula-
tion.

3.2.5 The proportion of researchers
in science and technology to increase
from 1.4 per 10,000 population to 2.5
per 10,000 population.

3.3 Increase budget for research
and development to 0.75 per cent of
GDP by 1996. The public sector will ac-
count for 0.50 per cent of GDP, repre-
senting about 2 per cent of annual
budgetary allocations, while the re-
niaining 025 per cerit of GDP will be
accounted for by the private sector

4. Guidelines and measures for
the development of science and tech-
nology

4.1 Stimulate the industrial sector
to intensify application of technology
to increase productivity, via the follow-
Ing measures

4.1 1 Create a competitive environ-
ment by reducing protection to domes-
tic industry, including readjusting
protection level, remova! of ban on
new entrants to selective industries, re-
laxing import control and reducing the
high levels of customs duties, etc.

4.1.2 Create a favourable atmos-
phere by reducing tariff rates for
equipment used in laboratories, meas-
urement and testing instruments, and
computer-aided manufactu.ing (CAM)
to similar levels as rates on machinery.

4.1 3 Encourage and promote wider
use of important technologies for in-
dustry, such as management technol-
ogy. computer-aided design and
computer-aided manufacturing
(CAD/CAM), energy conservation,
waste management and quahty con-
trol, together with provisicn of infor-
mation services and calibraticn service
of measuring instruments, and product
testing under international standards.

4.1.4 Amend Government rules and
regulations to enable technologica!
promotion organizations of the public
sector to have flexibility and operate in
an efficient manner as in private or-
ganizations, including permission to
keep income from provision of services
to purchzse other necessary equipment
and permission to offer other services,
etc

4.1.5 Support development and
technological application in specific
fields in order to enhance production
efficiency of the. so-called target indus-
tries in the following ways.

(1) Machinery and metal working
industry. Emphasize development of
metal working technology to
strengthen capability to undertake
sub-contract work, such as in produc-
tion of parts. Promote the use of high
precision technology to !Increase the ef-
ficiency of the mauld and die industry
and production of machine toonls De-
velop knowledge and designing skilis
cf machinery and machine tools, as
well as set up centres of excellence In
each area of matal work

(21 iectronics industry tnenurage
investrent in application of high tech
nology, such as integrated arcutt fabr-
cation, and prodution of automatic
branch exchange (PABX) Support joint
public and private res=arch and deve!
opment activittes in praducing proto
types, which do not involve high
technolog., but which have high mar-
ket potential, such as personal comput-
ers, mobile telephones, and
application-specific integ. ated circuits.
Promote skill acquisition and knowl-

TIES Newsletter No. 49 (1993)

22




edge in product design, together with
setting up of a centre of excelience in
electronics technology.

(3) Textile industry. Support the use
of modern machinery to reduce pro-
duction costs of the spinning and weav-
ing industries. Promote development
of finishing technology, especially in
bleaching and dyeing for high quatity
products, as well as develop modern
management technology.

(4) Food industry. Support research
in basic knowledge concerning raw
materials, post harves* technology,
processing technology, food formula.
Improve quaiity of food to ensure hygi-
enic, sterihzed and contamination-free
food, ana promote quality control and
production management, together
with research on industnial waste recy-
chng.

(5) Plastics industry. Promote devel-
opment of compounding technelogy
to support development of intermed:-
ate and engineering plastics for indus-
trial use, as well as enhance effiaency
of machinery.

(6) Iron and steel industry Support
development of melting quality, cost
reduction in melting, efficient use of
melting furnace, as well as technologi-
cal development of alloyed steel cast-
ing.

(7) Gems and jewelry industry. Pro-
mote research on precious materials
for the jewelry industry, as well as issue
gem colour and clarity certification.

4 2 Promote use of modern techni-
ca know-how, together with efficient
w.se of resources to increase productiv-
ity and reduce procuction costs of the
agcultural sector, via the foliowing

4.2.1 Formulite measures to main-
tawn stability of commodity prices, and
tr,keep price on an increasing trend, as
well as set quality standard and com-
modity prices to induze agricuitural
workers ta make use of technology to
increase groductivity.

4.2.7 Support aqgricultural coopera-
tives and agricultural groupings in vari
ous forms to promote quality
development, and cost reduction to
raise awareness about the importance
of technological application.

4 2.3 Improve the organizational
structure of agricultural technical serv-
ices to ensure that Government person-

nel have adequate capability to super-
vise and solve the technical problems of
agricultural workers in each locality.

4.2 4 Increase the private sector's
role in developing and transferring
technology to agricultural workers by
encouraging business activities in the
form of contract farming and joint ven-
tures in the agro-industry to enable
agricultural workers to benefit from
newer forms of technology.

4.25 Formulate measures to de-
velop and transfer technology to in-
crease agricultural productivity as
foliows

{1} Farming. Support use of new
technologies, such as genetic enginear-
ing and tissue culture to improve the
quality of plants. Promote appropriate
and correct use of agricultural technol-
ogy, plant protection and harvesting
methads, emphasizing the correct use
of chemical products, utilization of bio-
logica! products and biologtcal control,
development of agricultural tools and
equipment suitzble to each locaity, as
well as carry out studies z “out system
or process of preservation, processing
and packaging.

(2) Livestock. improve artificia; in-
semination technology and embryo re-
planting of beef and dairy breeds to
ensure maximum efficiency at mini-
mum cosi for stocks and feed produc-
tion. Furthermore, provide basic
knowledge onimported pureline cattle
breeding for small-scale agricuitural
workers as well as improve slaughter
processes, control of waste watertreat-
ment and maintenance of hygienic
slaughterhouse conditions.

(3) Fisheries. Formulate plans and
lay down measures to conserve aquatic
particularly marinere, resources, . Carry
out resrarch and development in arti-
fical insemination of fish and other
aquatic creatures. Develop post-fishing
technology and processing technology
for aquatic living resources to attain
the quality levels demanded by the
market. Finaliy, develop the technol-
ogy to protect as well as rehabilitate
the environment from adverse impacts
of the fishing industry.

4.3 Increase efficiency 1n the acqui-
sitton and transfer of technology, via
the following

4.3.1 Increase bargaining power in
the acquisition of technology.

(1) Formulate plans to promote for-
eign investment 1n projects beneficial
to technological development in the
country. Promotional privileges will be
given to activities whose development
is desired togeth2r with systematic
transfer of technolagy.

(2) Designate an institution with
potential to become a centre of infor-
mation on sources of technology, qual-
ity, prices, purchase conditions, as well
as provide advice, disseminate knowl-
edge on the assessment of technologt-
cal value, selection of 1echnology,
negotiations, and prcmote the private
sector tc seek their own sources of
technological information.

4.3.2 Promote widespread diffusion
of imported technology, via the follow-
ing.

{1} Promote Thailand to become a
sub-contractor of selective industrial
production, by providing a centre to
link various industrial production units,
creating an information system on ven-
dors, sub-contractors and their clients,
both within and outside the country, as
well as attempting to match demand
with supply.

(2) Provide financial suppoit to
small- and medium-scaie industries on
improving the application of technol-
ogy and to relocate toindustrial estates
i order to benefit from technology
transfers among one another, as well
as from larger-scale industries.

(3) Encourage industrial estates, or
industrial zones to provide land and
centra! instrument <nd equipment in-
stitute, .with facilities, such as testing
equipment and computer-aided design
for smali- and medium-scale industries
<o that they can be more conveniently
hinked with large-scale industra!
plants. These promoted industrial es
tates 2nd industial zones should alo
recetve financial assistan:e.

(4) Formulate measures to dissemi
nate knowledge and technoiogy gen-
erated from promoted foreign firms to
Thai enterprises and educational sys-
tem, such as the use of consultants and
foreign experts as resource persons In
the conduct of research and develop-
ment activities, etc.
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4.2 5 Encourage State enterprises
which purchase hardware and materi-
als from abroad on a regular basis to
develop capability in the selection and
learning of foreign technologies, via
the following.

(1) Support provision in purchase
contracts requiring vendors of tech-
nologies to transfer important aspects
of technologies to the Thai side.

{2) Allocate a budget for research
and development conzerning specifica-
tion of types and patterns of materials
and hardware to be purchased, to-
gether with assessment of new techno-
logical development in order to
enhance capability to acquire tech-
nologies.

4.3.4 Monitor results of techno'ogy
transfers, particularly from large-scale
projects, by designating an appropriate
agency and mechanism to set targets
and monitor results.

4.4 Develop science and technology
manpower to support economic
growth and self-reliance in technology
by carrying out the follow‘ng measures

441 Accelerate development of
engineers, scientists, mathematicians,
and technologist in areas of high de-
mand. The following measures are pro-
posed.

(1) Encourage public educational
institutions to <peed up manpower de-
velopment in fields of high demand,
incdluding mathematics, mechanical en-
gineering, electrical and electronics en-
gineering, metallurgical engineering,
petrochemical engineering, agro-in-
dustrial engineering and indust-ial de-
sign, etc.

(2) Devise measures to enable tem-
porary hiring of qualified personnel
from the public and private sectors as
well as from abroad to relieve existing
shortages of teaching personnel in
higher education.

(3) Encourage the private sector to
develop manpower in areas of short-
age by relaxing Government controls
and revising rules and regulations to
give flexibility in the administration
and management of private education
services.

(4) Encourage the private sector
participation in educational planning,
manpower prod :tion, curriculum de-
velopment and skill- training to ensure

that graduates will have the quality
and qualifications more consistent with
the fabour market demand.

(5, Support measures to expand op-
portunities of basic education to en-
able as many children as possible to
complete lower education level during
the Seventh Plan pericd, which will
provide a substantial pool of with bet-
ter quality students to pursue higher
education in science and technology.

442 Accelerate development of
technicians and <killed workers in areas
of shortage to ensure adequate supply
of manpower at a quality acceptable to
the market, via the following:

{1) Upgrade the status of techni-
cians and skilled craftsmen to attract
capable students to these fields of stud-
ies

(2) Encourage close cooperation be-
tween educational institutions and in-
dustrial enterprises to improve
teaching methods to keep up with
technological progress and to respond
to the needs of the labour market.

(3) Encourage schools to undertake
some industrial projects to increase ex-
perience and enable a widerr field of
work for the students in industria. fac-
tories.

(4) Expand the scope of cooperation
between educational institutions and
industrial establishments to encourage
more technical education for factory
workers and more practical training in
actual factory settings for students.

(5) Support a system for testing skill
levels to enable technicians and skilled
craftsmen to have long-term profes-
sional development.

4.43 Speed up production of uni-
versity professors and researchers in
shortage areas, via the following:

(1) Increase the number of post-
graduate students at master and doc-
toral levels at leading universities in
foreign countries.

(2) Support increase in the number
of officials and Government employees
in science and technology who are in
short supply.

(3) Develop domestic higher educa-
tion institutions to enable them to pro-
duce graduates in science,
mathematics, aid technologies at inter-
nationally acceptable quality levels,
emphasizing cooperation with well-

known foreign educational institu-
tions.

(4) Encourage utilization of foreign
experts or Thais living abroad to teach,
conduct research and development ac-
tivities, and to act as instructors or re-
source persons in training
programmes. Incentives will be pro-
vided in the form of relaxation of per-
sonal income tax and facilitation of
granting of work permits.

4.4 4 Place high priority on training
by implementing the following:

(1) Establish a system of public and
private sector cooperation in the provi-
sion of skill training programmes to
respond to the needs of the industrial
sector, as well as stimulate the private
sector to organize their own training
programmes by setting up a skill devel-
opment fund.

{2) Invite foreign governments,
multinational companies, and leading
foreign institutions to organize special
training programmes for Thai person-
nel in areas facing critical shortages,
such as research administration, re-
search supervisors and researchers.

(3) Encourage science and technol-
ogy personnel to have training oppor-
tunities and to regularly participate in
technical seminars to keep up with ad-
vances in technical knowledge.

4.4.5 Improve the working environ-
ment of the technical professions, par-
ticularly teaching, research and
development to maintain high quality
personnel within the Government sys-
tem, via the following measures:

(1) Improve the administrative sys-
tem and operational procedures of re-
search institutions, higher education
institutions, public agencies and State
enterprises to encourage flexibihty In
the management of finance, personnel
and procurement of supplies.

(2) Improve salary scales or grant
special compensatory rewards to engt-
neering and science faculty members,
together with personnel in cruaal
fields 1n shortage areas.

(3) Encourage higher education in-
stitutions and research organizations
to have more regular interchanges or
secondments of personnel across or-
ganizations or Institutions to increase
experience and enhance efficiency of
research personnel. Furthermore, con-
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sider measures to allow personnel of
public agencies to carry out projects of
technical a nature with private organi-
zations without violating Government
rules and regulations.

(4) Encourage cooperative efforts
among high quality research personnel
to jointly undertake challenging work,
which will enhance their skills as well as
benefit the country, for example the
organization of national research and
development projects, specialized re-
search institutions, scienc2 and tech-
nology parks, etc.

4.5 Rearrange the research and de-
velopment system to support national
development, particularly in industrial
development in the following ways

4.5.1 Formulate policies and re-
search and development programmes
to be consistent with the stages of in-
dustrial development as follows:

(1) Emphasize the importance of re-
search and development activities for
the selection, modification and im-
provement of imported technologies,
particularly design and product devel-
opment technologies.

(2) Encourage frequent reviews of
policies and research and deveiopment
programmes to increase efficiency and
consistency with industrial develop-
ment.

(3) Encourage the setting up of an
accounting system for research and de-
velopment activities in the public and
private sectors and State enterprises
for effective promotion and monitor-
ing results.

4.5.2 Improve efficiency of public
research and development institutions
in order to effectively solve technologi-
cal problems in industry.

(1) Encourage research institutions
to operate in closer connection with
industrial and business enterprises by
inviting private sector representatives
to serve as executive committee mem-
bers. Establish a joint mechanism with
the private sector to identify research
topics and formulate operational
plans, and to persuade the private sec-
tor to use these services.

(2) Improve the organization of
p.0lic research institutions to have
more specialized functions in order to
ensure inzreasing support in terms of
personnel and equipmient to enable

the institutes to become “centres of
excellence” capable of providing tech-
nological support toindustry in special-
ized areas.

(3) Amend rules and regulations to
encourage operational flexibility and
attract highly capable personnel to join
research institutions and reduce taxes
for research and development related
equipment within public institutions.

4.53. Encourage research activities
in educatioral institutions to enable
them to become national centres of
knowledge in science and technology.

(1) Promote greater research and
development activities within higher
education institutions by providing
support from public funds for the pro-
motion of research and development.

(2) Support research and develop-
ment activities of master and doctoral
degree students by following the
guidelines of the Nationai Research
and Development Plan, and by publi-
cizing research results leading to their
commercialization.

4.5.4 Promote the private sector’s
role in research and development

(1) Provide tax incentives, such as
permission to deduct expenses incurred
in research and development activities
from corporate tax calculations. The
deductible amount may be as high as
one-and-a-half to two times the actual
expenses, together with a deduction of
depreciation costs of research and de-
velopment equipment at progressive
rates. Furthermore, provide tax exemp-
tions or reduce import duty rates on
machinery, measuring instruments,
parts, raw materials and other materi-
als, together with sample products
used in testing analyses and other re-
search and development activities, etc.

(2) Provide financial incentives to
encourage private sector participation
in technological development, such as
low interest loans and counterpart
funds for research and development
activities. Support the establishment of
venture capital to encourage the use of
research results of new technologies
for business operations. Finally, sup-
port the establishment of a joint public
and private sector fund for research
and development.

(3) Provide other incentivc meas-
ures, such as the improvement of pro-

curement and employment contracts
of public agencies and State enterprises
to open up new markets for domesti-
cally produced goods, together with
protection of intellectual property
rights.

(4) Expand the scope of research
and development in technology to
cover quality control, improvement of
factory plans and application of re-
search and development results for
commercial use.

4.5.5 Promote development of the
research and development profession.

(1) Improve career prospects of re-
searchers to the highest positions com-
parable to top administrators in the
bureaucratic system. In the academic
setting, researchers should also be en-
sured of promotions to top academic
posts while continuing to conduct re-
search.

(2) Researchers and inventors with
socially beneficial achievements andin-
ventions should be publicly recognized
and awarded with citations and praise
for their work. They should also be
given official promotions in their work.

(3) Scientists, inventors and those
involved in research and development
activities should be considered as en-
gaged in independent employment as
stipulated in the revenue code in order
to benefit from expense deductions in
the calculation of personal income tax.

4.6 Other basic infrastructural de-
velopment to support the application
and development of technology as fol-
lows

4.6.1 Develop a metrology system,
product standard and increase effi-
ciency analysis and testing.

(1) Speed up the development of a
metrological system in science in order
to gain international acceptability by
supporting agencies, which have been
assigned responsibilities, with re-
sources including equipment, man-
powe, and upgrading of the quality of
personnel. Formulate joint long-term
plans of agencies engaged in research
and development of metrology and
provide investment promotion in the
import substitution production of
measuring and testing instruments.

(2) Speed up product standard
specification, to ensure adequacy and
consistency with domestic industrial
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development, consumer demand, and
testing equipment. Furthermore, the
Government should also set up a na-
tionally unified system, which will in-
clude both testing and quality
accreditation system consistent with
operational procedures, and which
conforms with international standards.

(3) Encourage and speed up public
and private sector operations involving
the enhancement of productivity of
analysis and testing, development of a
system for testing laboratory accredita-
tion, calibration procedures of test in-
struments, as well as various analysis
and testing ‘nstruments. These stand-
ards should be made internationally ac-
ceptable and capable of providing
services demanded by industries. Fi-

nally, there should be tax reductions on
equipment used in analysis and testing.

4.6.2 Develop information and data
systems in sctence and technology by
sething up a system of extensive net-
works capable of providing informa-
tion services required by users, as well
as dissemnination and utilization of data
and information, particularly nforma-
tion on patents.

4.6.3 Enhance the capability of en-
gineering consultancy services by pro-
viding financial assistance and relevant
information to Thai engineering con-
sultancy firms to enable them to com-
pete with foreign firms in bidding on
important national projects.

4.6.4 Create an environment and
awareness conducive to development
of science and technology.

(1) Promote the role of associations
related to science and technology in
creating approprtate understanding
and obtaining the cooperation of peo-
ple from various professions, together
with disseminating knowledge and
creating an environment for the devel-
opment of science and technclogy

{(2) Revise the curniculum and teach-
ing as well as learning methods in both
formal and non-formal <chaol tystems
to encourage a greater application of
technology 1n datly hife. Students
should be encouraged to take an active
interest in pursuing science as a subject
by improving the learning environ-
ment in schools through the increased
provision of scientific instruments for
expertimentaions, etc.
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