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Dear Reader,

As the year 1992 comes to a close, we look back at the highlights of our work in the context
of our mission, i.e., that of stimuiating and facilitating the flow of technology to developing
countries.

Several noteworthy achievements may be mentioned.

A major boost was given to the UNIDO programme on Build-Operate-Transfer (BOT).
Research on the: BOT scheme as an alternative arrangement for implementing large
industrial and infrastructural projects was embarked on and contacts established with both
national and international organizations involved with such projects. A programme of
action has been installed, which will lead to increasing awareness and tapping of the full
potential of the BOT scheme as a mechanism for transfer of technology and strengthening
national competence. On 7 - 10 December, a group of experts representing financial, legal
and project management and consultancy companies was convened by UNIDO in Vienna
to start work leading to the preparation of a set of guidelines on the development,
negotiation and contracting of BOT projects.

The vyear also saw a further strengthening of the relationship between UNIDO and the
Licensing Executives Society (LES), as manifested in the highly visible participation of
UNIDO in the LES International Conference in Barcelona (Spain) in June 1992; the
high-level LES delegation visit to the UNIDO headquarters also in June; and the resulting
agreement to cooperate in certain programmes involving common interests. One of these
relates to the creation of a joint UNIDO-LES committee to review the draft Manual on
Technology Transfer Negotiations. To date, LES has formed an ad-hoc LES Committee,
which has in fact started its review of the Manual. This joint effort is expected to lead to
consensual views, particularly between developing and developed country practitioners, on
the issues surrounding technology transfer and licensing. Furthermore, such cooperative
undertakings consequently give a wider acceptance to the UNIDO programmes in the field
of technology transfer and enhances the perspectives of UNIDO technical cooperation with
the private sector.

There has been a steady response to the demand for UNIDO training programmes on
technology transfer negotiations. Three workshops were organized during the year in Brno,
Czechslovakia; in Zanzibar, United Republic of Tanzania; and in Kathmandu, Nepal. In
addition, workshop modules and advisory services on technology contracting were provided
to the UNIDO Techmarts in Bulawayo, Zimbabwe and in New Delhi, India.

Intensity and innovation are two important factors in our search for ways of serving our
mission and we hope our approach is recognised and given the necessary support to achieve
positive results.

Technology Acquisition and Negotiation Section
Technology Development and Promotion Division
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UNIDO NEWS

UNIDO REORGANIZES
ITS TECHNOLOGY
PROGRAMME

wilh effect from 1 July 1992, certain organizational
changes took place in the UNIDO Sccretanat, in
line with the continuing cfforts to rationalize the struc-
ture, streamline operations and improve internal coor-
dination.

Among the changes was the merger of the Industrial
Technology Promotion Division and the Industnial
Technology Development Division into a single entity,
henceforth known as the Technology Development and
Promation Division.

This Division has the responsibility of promoting the
development, transfer and application of industrial
technology through its vanous promotional services,
which are oriented to the following objectives:

@ increasing the flow of industrial and technologi-
cal information to developing countrics;

e hcightening awareness on new technologies and
strengthening long-term technological
capability in devcloping countrics, particularly
by contributing to the creation of international
and regional centres sponsored and managed by
UNIDO;

e mobilizing international cooperation on the part
of the scientific and industrial communities;

o assisting developing countrics in strengthcning
their capabilitics for tcchnology acquisition and
export, as well as for technology management
and tcchnology policy formulation.

The Division consists of the Office of the Director,
the Industrial and Tzchnological Information Scction,
the Technology Promotion Branch and the Technology
Acquisition and Negotiation Scction. Atthe helm of the
Division is Mr. K. Venkataraman, Dircctor and concur-
rently Head of the Techaology Promation Branch. Mr.
V. Podshibyakin and Mr. J. M. dc Caldas-Lima arc
Chicfs of the Industrial and Technological Information
Scction and the Technology Acquisition and Negotia-
tion Scction, respectively.
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TECHMART ’92 IN NEW
DELHI

NIDO, from 17 November to 20 November or-

ganized Techmart "92 in New Delhi, in cooperation
with the Indian Ministry of Industrics and thc National
Small Industries Corp. L1d. of India.

Techmart is a forum for bringing together potential
technology suppliers and recipients from developed
and developing countries at a venue conducive to estab-
lishing business contacts and deals. Through exhibi-
tions of sample products, product catalogues and
nrocess flow diagrams, Techmart allows a number of
technology offers to be placed before participating
companics and enterprises and consequently for one-
on-one meetings, possibly negotiations, totake place on
the spot. In such events, Techmart makes available a
facility whereby legal advice may be rendered to partics
able to take-off on their commercial negotiations.

Techmart 92 covered such sectors as chemical en-
ginccring, light industrial machinery, metal forming and
trecatment, clectrical equipment, computers and
clectronics. Participants included private companics,
rescarch institutes, manufacturers associations, tech-
nology transfer agencies, trade associations and cham-
bers of commerce. A Techmart "92 catalogue has becn
produced containing descriptions of hundreds of tcch-
nologies available for transfer

Included in the programme of Tcchmart 92 are
scminars on business and technology transfer laws and
regulations in India; the UNIDO tcchnology
programme; South-South technology transfer, con-
straints and prospects; and North-South technology
transfer.

UNIDO ORGANIZES
WORKSHOP ON JOINT
VENTURES IN NEPAL

Thc Technology Acquisition and Ncgotiation Scction
of UNIDQ) organized a workshop on joint venturcs
in Kathmandu, Nepal from 11 (o 13 November 1992.

The workshop was preparatory to the Investment
Promotion Forum in Ncepal, likewise organized by
UNIDA) through its Industrial Investment Division and
held from 30 November to 4 December 1992, The
workshop provided participants to the Forum with
nccessary background matcerial and some useful tools
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for business prospecting. especially when ncgotiations
take-off for pussible joint veatures or technology trans-
fer transactions.

Among the topics covered by the wurkshop were:
negotiating joint venturcs with forcign investors; Issues
in negotiating joint venture agreements; technology

transfer environment; choice of technology: types of
technology agreements; selected contractual I1SSUCS;
pavments in technology transfer transactions; financial
aspects of joint ventures: and negotiating an agreement.

The workshop was attcnded by some fifty ()
Nepalese government officials and project promoters.

REGISTRY NEWS

NIGERIA:

TECHNOLOGY
DEVELOPENT SERVICE
(TDS) TRAINING FOR
NOTAP STAFF

wr officers of the National Office for Technology

Acquisition and Promotion (NOTAP) of Nigeria
were in New Delhi (India) during Scptember and Oc-
tober to attend a threc-week training course at the
shriram Institute for Industrial Rescarch (SRI).

The training was aimed at exposing NOTAP officers
to technology development oriented activities and the
various methodologics and approaches practiced in
other countrics. This is in linc witha UNIDO-exccuted
project of assistance for the creation in NOTAP of the
capability to perform TDS services primarily through a
referral rolc that wiil promotc and assist rescarch in-
stitutions to provide services relevant to the needs of
industry. Through the TDS service, NOTAP should be
ablc to promotc the adaptation/absorption of imported
technology; promote the development/commercializa-
tion of indigenous technologics; advisc and apprisc key
rescarch institutions on the technology nceds of in-
dustry; and link cnterprises and industrics/associations
with research institutions on a scctoral basis.

The Shriram Institute for Industrial Rescarch was
founded in 1947 as an indcpendent, non-profit, sclf-
supporting contract rescarch organization. With 70
scicntists, %0 t(cchnicians and 80 administrative staff,
SRI is involved in scrving over 2,000 organizations
through applicd, sponsorcd and contract rescarch. lts
arcas of focus include: matcrials sciences, analytical
chemistry, caviconment protection, toxicology and
radiation tcchnology.

Participating in'the training coursc were Mr. D. A
Enwcrcuszoh, Chi¢f Analyst; Mr. €. E. Essicn, Chicf
Analyst; Mr. E. S. Adewara, Analyst; and Mr. A A

A

Ayasal, Analyst. The training was coordinated by
UNIDO with the Director of SRI, Dr. Jai K. Nigam.

TECHNOLOGY
INVENTORY IN AFRICA

survey and inventory of technologics indigenously
veloped in Africa has been initiated under the
African-TIES project. This follows an obscrvation
made by institutions participating in the African-TIES
programme of UNIDO that therc is a wealth of locally
developed or adapied technologics in Africa that could
be suitable for sharing and exchange, but an inventory
of these technologics and a mechanism for technology
sharing and cxchange would be nceded.

The survey will be initially focussed on specific sub-
scctors: tentatively, food processing, agriculiural
machincry and small farm implcments and vater
resource technology. The inventory will cover informa-
tion such as description, degree of development, process
flow chart, cquipment/machinery specifications. raw
materials and other inputs. production capacity, project
cost, terms of transfer and services offered.

The survey is being conducted by UNIDO with the
assistance of national experts, initially from Camcroon,
Gihana, Kenya, Nigeria and the United Republic of
Tanzania. A concept including the mechanics of tech-
nology sharing and cxchange will be drawn up by an
international expert on technology exchange and there-
after presented to the African-TIES countrics in the
African-TIES mceting scheduled for 1993,

SENEGALESE OFFICIALS
VISIT VIENNA

delegation of Sencgalese officials visited UNIDO
from 2 to & November 1992 under a project of
assistance 10 Seacgal in the arca of capability building
in technology acquisition and transfer. The project aims
to build up scif-sufficient advisory and training
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capabiliesin Sencgalin the ficld of technology transfer
uperations, not oaly to serve national needs. bui also to
be utilized at the sub-regional level.

The study tour discussed and agreed on a detailed
work programme and the substantive aspects related to
the implementation of the project. At the same time, it
provided an opportumty to present the facilities, ser-
vices and expertise available at UNIDO Hecadquarters.
which can be utilized to assist national institutions to
extend advisory services Lo its entreprencurs, i.c. the
Industrial and Technological Information Service and
the Industrial Investment Programme.

The delegation was composed of Mr. Amadou Moc-
tar Dicng. Chicf of Service for Industrial Property and
Technology, Ministry of Industry. Commerce and
Handicrafts: Mr. Madiagne Diakhate. Chicf of the
Division for Technical Studies and Architecture of
SONEPI (the National Sociewy of Studics in Industrial
Promotion): Mr. Thicrno Gueye, Legal Adviser on In-
dustrial Property: and Mr. Abdoulaye Ndiaye. Profes-
sor;Consultant of CESAG (the African Centre for
Higher Management Studies).

TECHNOLOGY ACQUISITION

TECHNOLOGY
TRANSFER TRENDS:
AN OVERVIEW OF
STRATEGIC
PARTNERING

by Professor Lynn Mytelka, Cariton University
LAREA CEREM, Université de Paris X, 92001
Nanterre, France

(Third of a series)
CHAPTER IV

CASE STUDIES IN STRATEGIC
PARTNERING THROUGH PUBLIC SEC-
TOR INITIATED PROGRAMMES

Duringlhc 1980s a widc varicty of different program-
mes designed 1o promote strategic partncrships
were initiated in Europe and North America. In this
section we will examinc three of these: the European
Communitics’ ESPRIT Programme whose first
projects were launched in 1983; the 19 Country
FUREKA initiative inaugurated in 1985 and the EC's
specific Projects for Intra-Community Innovation
Transfers. 3 new fine of activity within the SPRINT
programme initiated in 198Y. For cach, the focus will be
on the following key characteristics: scope and orienta-
tion, programmc management, programme and project
financing, participation and resuits where these have
begun to emesge.
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1. The European Strategic Programme for Re-
search and Development on Information Tech-
nologies (ESPRIT)

In 1980, aware of the difficulties facing Europcan
firms. inspired by the Japanese expericnce with inter-
firm rescarch consortia and empowered by Article 235
of the Rome Treaty to promote the competitivencss of
European industry, Eticnne Davignon, then Commis-
sicner of Industry in the European Community, invited
Europe’s 12 lasgest information technology firms to
draw up a work programme for their industry. The
Europcan Strategic Programme for Rescarch and
Development in Information Technology (ESPRIT)
which resulted, has three objectives:

e topromotc intra-European industrial co-opera-
tionin R&D in five main information technology
arcas;

e 1o furnish Europcan industry with the basic
technologics it nceds to bolster its competitive-
ness through the 1990s, and

o todevelop European standards.

ESPRIT I began with a pilot year in 1983 and ran
until 1987, 1t was renewed as ESPRIT 11 for an addi-
tional four-year period in 1988, By 1992 a total of 501
projects were underway or had been complcted. Nearly
#00 firms and S00 rescarch laboratorics in universitics
and research institutes across the EC's 12 countries had
participated in the ESPRIT programme.

I ESPRIT Projects are User Oriented ]
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1. Scope and Orientation

Both the overall objectives and the yearly work
programmes claborated by the ESPRIT Sccretariat,
result from consultations with European firms. Initially
this invulved only the 12 companies. but increasingly
small- and medium-sized companics have been active
in the various consultative groups that structurc the
work programme and participate in the project selec-
tion process cach vear. In this sense the ESPRIT
programme has a user oricntation and initiative is
shared between the public and private scctors.

Initially. concerned that the move towards inter-firm
coltaboration would be interpreted as a step towards
the creation of an European oligopoly of ~pational
champions™ subsidised by the Community. the
Europcan Commission tended to stress the pre-com-
petitive nature of the R&D activities to be undertaken
through ESPRIT. As Figure 4.11llustrates, the vast bulk
of the ESPRIT 1 projects, 63.4 per cent, werc “rescarch-
oriented” and “technology-driven™. Only 23.6 per cent
of the 225 ESPRIT I projects were more market-
oriented “application specific” development projects,
that is, projects designed to produce prototypes and/or
software tools and programmes. A further 12 per cent
were standards-related projects (Mytelka: 1991, pp.
189). Standardization has become an important cle-
ment in a firm's compelitive strategy, particularly in
Europe, where it helps to overcome the disadvantages
associated with the relatively smaller size of European
firms as comparcd to their American and Japanese
rivals.

N = 225

Figure 4.1: Distribution of ESPRIT I Projects by
Function. (Source: Mytclka data sct: 1992)

Mid-way through ESPRIT |, Europcan decision-
make rs became less concerncd about the potential for
anti-compctitive behavior within ESPRIT and morce
concerncd with the competitiveness of European
caterorises. The EUREKA programine, which was

4
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aimed at joint development with 2 view to producing
products for the market, had already beea put into
place and criticisms were being raised with regard to
the utility of a programme that did not directly con-
tribute to improving the competitivenes of European
companics.

From a Pre-competitive Research Programme
ESPRIT has Moved Closer to the Market in the
Course of Time

ESPRIT | responded to such criticism by moving
somewhat closer to the market, but ESPRIT Il made
the move definitive by consciously selecting projects for
their commercial potential (Commission: 1990b). The
resuit has been to raise the number of market oricnted
~application specific” projecis in ESPRIT 110 48.6 per
cent of the total, while precompetitive R&D projects
fell 64.4 per cent in ESPRIT 1 to only 37.1 per cent in
ESPRIT Il (Figure 4.2). The shift to a more market-
driven approach also led to shorter project terms. Thus
the share of projects having a five-year term feli from
30 per cent in ESPRIT 1 to 17 per cent in ESPRIT Ii,
while the share of projects with a three-year term rose
from 26 to 44 per cent.

Appiicat Specific
%/ 48 6%

Standatdization
14 3%

0

Precompet R&D |
371%

N = 296

Figurc 4.2: Distribution of ESPRIT II Projects by
Function. (Source: Mytclka data sct: 1992)

Other changes also intervencd to bring ESPRIT
closer to the market. Although ESPRIT is focussed on
the information technologics, this scctor includes a vast
array of different technologics and applications giving
risc 1o considerable incohcrence amongst the projects.
Towards thc end of ESPRIT I this problem became
cvident and cfforts werc ‘increasingly made to develop
intcgrated project clusters. These are scis of projects
that sharc a number of partners in common and undcr-
took different aspects of a relaicd technological prob-
lem. Perhaps the most well-known integrated project
cluster within ESPRIT isthe PCTE (Portablc Common
Tool Environment), which has spawned over fiftcen
applications and extension projects. including a num-
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ber of projects within the EUREKA programme. Fol-
low-up projects are another means of ensuring that
work done in ESPRIT finds its way to the market.
SUPERNODE [ was a threc-year project initiated in
December 1985 with the objective of developing a high-
performance, multiprocessor with a flexible architec-
ture suitable for a wide range of scicntific and
enginccring problems. It produced both hardware, the
basic component (the T80 version of the INMOS
Transputer), and the Supernode computer and
software. SUPERNODE 11, with three of the same
partners and a number of new oncs, will carry these
results further by designing and developing appropriate
operating systems and enviroaments for gencral-pur-
pose parallel computers based on the existing parallel
computer architecture, Supernode, developed in the
first project. SUPERNODE 1, which began in March
1989 wili run for four years (ESPRIT:1990b, Vol3,
148-9;Vol 4:96-7).

2. Programme Management and Financing

ESPRIT is a highly structured programme in which
project sclection, financing and moniforing are or-
ganizcd by the ESPRIT Secretariat located within DG
X111 of the Europcan Commission in Brusscls and
staffed by “Eurocrats” and by secondments from in-
dustry and naticnal governments on a rotational basis.
The programmec’s budget is part of the overall Com-
munity budget and project costs are shared equally
between the EC and the project’s participants. For this
purpose a total of ECU 750 million were committed by
the EC to ESPRIT I. In 1988, thc ESPRIT programmc
was renewed for another four years and the financial
commitment by the EC was increased to ECU 1600
million.

ESPRIT offices in the 12 Mcmber countries scrve
mainly to provide information on ESPRIT and to
promotc and facilitate participation in ESPRIT by
firms and research institutions from that country. In the
casc of France, this has been particularly important and
accounts for the very large participation of French firms
and rescarch institutions in ESPRIT.

3. Participation

ESPRIT involves open calls for R&D projects at
periodic intervals, Usually thesc have been once a year
until the funding envelope has been exhausted. ESPRIT
1 consisted of a pilot phasc in 1983 during which 30
projects were initiated. This was followed by a first,
second and third open call for projectsin 1984, 1985 and
1986 respectively. By the end of ESPRIT I, 225 projects
were underway or had been complcted. In 1989 and
1990 calls for projects under ESPRIT 11 were made and
a further 336 projects were uaderway by 1992,

Special Efforts have been made to Encourage
Participstion by Small- and Medium-Sized

Enterprises in the ESPRIT Programme.

ESPRIT's rules 'of operation require that cach
project associate a minimum of two firms located in at
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least two different EC countries. Although there is no
obligation to include universities or research organiza-
tions (ROs) as partners, of the 225 ESPRIT | projects.
71 per cent included at least one university laboratory
or a rescarch institute, among its participants, some as
partners and others as sub-contractors. A majority of
the participants, however, are firms and of these, 4.6
per cent were small- and medium-sized cnterprises
(SMEs) (Table 4.1).

Tablc 4.1: Size and Type of Organizations Par-
ticipating in ESPRIT

Participating ESPRITI ESPRITII
Organizations of which 1988 1989
at the end of:
Companies with less
than 50 employees 62
Companies with 50 to
500 employees 84

TOTAL SMEs; 146 386
Companics with more
than 500 employces 181 292
Universitics, rescarch
institutions and others 199 203

Source: Commission, 1989, p.3 and 1990, p.4)

4. Results

Participation in thc ESPRIT programme has been
intense with the number of projects received, consider-
ably excecding thosc that have beenaccepted. But it was
not always so. Stimulating firms to think about partncr-
ing and inducing thcm to find partners and design
rescarch projects has taken time and considerable ener-
gy on the part of both the national governments and the
European Commission. Although well over 50 per cent
of the ESPRIT projccts have SME participation, in the
final year of ESPRIT 11 forty-three exploratory actions
were initiated to further increase the involvement of
SMEs. ‘

With rccessionary conditions in much of Europe
over the past few years, diffusion of microclectronics
has stowed down, reducing the stimulus that comes
from buoyant demand. Under the current phase of
ESPRIT, covered by the third framework programme
for Community R&D activitics (1990-94), it was there-
forc decided to combine the need to stimulate demand
for scmiconductors and the need to involve SMEs more
fully inthc ESPRIT programme, and to create a special
action programme to promote SME usage of ASIC
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technology. In addition. since many SMEs are located
in ~outhern Europe. a special regional action was
launched in Greece, Portugal and Spain to accelerate
the diffusion of microclectronic technology there
(Commission: 1991, 7).

Participants in ESPRIT are now Beginning to
Commercialize Products and Processes
Resulting from their Coflaboration

Marketable products and processes have only
recently begun to emerge from the ESPRIT
programme. Two factors account for this. First,
ESPRIT s initial precompetitive orientation and the 4-5
year terms of many of the projects approved during the
first fow vears of ESPRIT Imeant that four years after
start-up only 37 projects had been completed. Sccond,
the clapsed time between project approval and project
start-up. which ranged from onc to 24 months during
the carly phase of ESPRIT L. Intime. a greater cfficicn-
cv in managing the ESPRIT programmc, i.e. more ex-
perience in dealing with intellectual property rights, the
use of model contracts, consortia whose members had
more expericnce with R&D collaboration, has shor-
tened the period of planning and negotiation.

By 1989 when the first call for projects under
ESPRIT Il was held. only 40 per cent of the ESPRIT |
projects had ended, but data furnished by the ESPRIT
sceretariat showed that ESPRIT had already produced
313 major results, of which 152 contributed directly to
products or services, 118 consisted of tools and methods
used outside ESPRIT and 43 were contributions o
international standards (Commission: 1990a, 2).
Eightcen months later, the total number of results had
risen o 495, of which 270 contributed directly to
marketable products or services, 167 consisted of tools
and methods and S8 established international standards
(Commission: 1991, 8).

From the perspective of the firm, particularly the
small- and medium-sized enterprises covered in two
recent surveys (Delapicrre, Lemettse, Mytelka, Zim-
mermann and Vavakova: 1988; Myiclka:1990), the im-
pact of ESPRIT has also been remarkable in a number
of other ways. ESPRIT, for cxample, assures partners
of access 1o all rescarch results from within their own
project and it provides for the dissemination of infor-
mation across projects on a privileged basis for ESPRIT
partner firms and rescarch organizations. For many of
the small- and medium-sized firms this access to re-
scarch results has created a multiplier cffect consider-
ably cnlarging the impact of their own R&D cffort and
expenditure. A list of other positive points to emerge
from thesc interviews is presented in Box 4.1,

Morc broadly still, as these surveys revealed,
ESPRIT has contributed to the preservation of declin-
ing scctors, notably the European semiconductor in-
dustry has boosted scctors where Europe had a
technological cdge, such as in the production of
software, fostered regional development and by involy-
ing uscrs from different industrics in a number of its

6
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Box 4.1; Benefits derived by SMEs from the
ESPRIT Programme

Enabled SMEs to increase or maintain R&D lewels

Enhanced knowledge accumulation by SMEs.
thereby increasing their resistance to takeovers

Enabled subsidiarics to remain active in R&D by
complementing the R&D deccntralization
st-ategices of parent firms

Encouraged networking through which supplicr-
client linkages were cstablished, and

Led to the commercialization of new products and
processes

application projects, accelerated the process of tech-
nology diffusion across industrial scctors.

Despite the number of benefits ESPRIT has brought
toindividual participants, there remain questions about
its ability to contribute to the overall competitivencss of
the information scctor, and this notwithstanding efforts
to sharpen the focus of the ESPRIT programme and to
ensure greater coherence through integrated project
clusters and follow-up projects. During the current
phase of ESPRIT, which began in July 1991, therefore,
a number of large-scalc targeted projects designed (i)
toincrease productivity in the development of software
by concentrating on production metheds and tools; (i)
1o strengthen Europcan manufacturing capabilitics
through computer integrated manufacturing tech-
nologics: (iii) to develop new design and manufacturing
technologics for standard integrated circuits and for
ASICs; (iv) to develop flat pancl display technology for
telecommunications and HDTV; and (v) to further
develop their current advance in parallel processing
will be launched. As in the shift away from pre-competi-
tive R&D and towards morc market-oricnted projects,
the development of large-scale targeted projects in
ESPRIT owes much to the demonstration cffect exer-
cised by the EUREKA programme.

2. The EUREKA programme

Initiatcd by President Francois Mitterand of France
as a responsc 1o the American Strategic Defense Initia-
tive, EUREKA now includes 19 Member countrics
from across Europe, plus the European Communitics,
represented by the Commission. Like ESPRIT, the aim
of EUREKA is to stimulate cross-border R&D col-
laboration as a means of strengthening the competitive-
ncss of European industry. Beyond that, however, the
contrasts with ESPRIT arc considerable.

From the Hannover Ministerial Mccting in Novem-
ber 1985 to the Rome meeting in Junc 1990, ncarly 400
projects were approved. A year later, a further 112
projects received the EUREKA label at the Hague
(EUREKA: 19134, 5; EUREKA: 1992, 1), Within six
years EUREKA thus had 500 on-going projects. It
should, however, be remembered that firms and re-
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«carch institutions already had beea stimulated to
engage in trans-European partnering activity through
the ESPRIT programme.

EUREKA was Designed from the Outset to be

Market-oriented

1. Scope and Orientation

EUREKA's projects were, from the outset, more
market-oricnted than those of ESPRIT. Nonctheless,
and like ESPRIT I, many of these were long-term
projects. OF the 386 projects accepted between 1985
and 1990, 48 per cent, for example, have terms ranging
from two to four vears, 38 per cent have terms of over
four years and a further 29 projects have terms in excess
of six years (EUREKA: 191a, pp. 4-5 and 22-3).

EUREKA pursues a “bottom up” approach with
respect to the selection of themes for rescarch. Thus,
unlike ESPRIT, there are no pre-sclected themes under
which prospective consortia must place themsclves. In-
stcad, participants have full responsibility for defining
the scope of their collaboration. The result, however, is
that EUREKA tends to be even less focussed than
ESPRIT.

To compensate, EUREKA has from the outset
favoured large targeted projects. These tend to have
terms of four years or longer and cost upwards of ECU
20 million. Twenty per cent of EUREKA's projects fall
into this category and they account for 36 per cent of
the total costs expended through the EUREKA
programme from 1985-9%0 (EUREKA: 191a, pp. 22-
23). A number of the better known large-scale projects
are listed in Box 4.2,

EUREKA also has a number of umbrclla projects.
These are groups of related projects covering “well-
defined technology arcas which governments and in-
dustries consider to be of stratcgic importance for the
compctitive position of Europe” (EUREKA: 191b,
25). Umbrellas, however, have become the subject of
considerable debatc within EUREKA, becausce of the
tendency for such projects to be organized from above,
rather than being gencrated from below (EUREKA:
1992, 25-26). The exception is FAMOS, the EUREKA
umbrclla project on robotics. Over the period 1985-90
a total of 29 projects involving different applications of
robot technology to manufacturing, components for
robotics uscd in manufacturing and related softwarc,
were approved for a total of ECU 291 million. Becausc
of its many industrial partners, FAMOS is a market
driven umbrclla. More recent umbrellas, such as
EUROCARE and EUROENVIRON, both of which
have an cavironmental focus, were set up mainly by
government and rescarch bodics and arc still looking
for industry partners.

The EUREKA Programme Covers all Scientific
and Technological Fields

TIES Newsletter No. 47

In sum. although EUREKA's scope extends to all
scientific and technological ficlds, five technologices, in
particular, have accounted for 68 per cent of the 386
projects that were underway at the end of 1990, These
included robotics with 84 projects, biotechnology with

Box 4.2: Major EUREKA Projects

HDTV (EUY5) designed to develop a new high
definition television system: ECU 625 million over 66
months.

JESSI (EU127), the Joint European Submicron
Silicon Initiative, aimed at moving the Europcan
semiconductor industry rapidly to the fronticr in
semiconducior technology: ECU 550 million over 96
months.

AMADEUS (EU328) to develop an easy-to-use
Europcan-based global computcrized reservations,
ticketing and payments system: ECU 350 million
ove 54 months.

PROMETHEUS (EU45) a programme to develop a
European traffic system with highest cfficiency, un-
precedented safety and reduced impact on the cn-
vironment using cnboard pilots and computerized
traffic systems: ECU 304 million over 102 months.

EAU CLAIRE (EUS53) aimed at developing new
techniques for purifying water from industrial ac-
tivities: ECU 96 million over 45 months.

CARMAT (EU13) intendcd to develop processes
and design fabrication tcchniques for the usc of new
materials in car bodies: ECU 60 million over 72
menths.

64, information technology with 60, new materials with
33 and communications, including HDTV with 27
(EUREKA: 1991b, 4).

2. Programme Management and Financing

EUREKA is a flexible, decentralized network in
which the small EUREKA Sccrctariat located in Brus-
scls plays no operational rolc. Instead, it serves as sup-
port unit whosc main responsibilitics arc to gather and
distribute information on projects, facilitate the scarch
for partners through its EUROBASE scrvice and
promotc the EUREKA concept.

EUREKA's 19 Mcmbers finance the EUREKA
programme. They contribute to the maintenance of the
Sccretariat in Brusscls and support the national project
coordinators and their staff, who may or may not he
public scrvants.

National Projcct Coordinators and their staff are the
principal operational units and the solc intcrlocutor
with project partners. It is they who advisc and assist in
the preparation of projects and organize the sclection
and financing of projects. The mechanisms through
which the latter two tasks arc performed differ from
country to country. For example, in France the govern-
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ment gives an annual budget of Francs 900 mullion to
finance EUREKA projects. This sum is distributed to
five different agencies - the Ministere de la Recherche
ct de la Technologie, le Ministére de I'lndustric et de
Aménagement du Territoire, France Télécom,
I'AFME (éncrgic ¢t environment), and FANVAR,
which is the government department directly respon-
siblc for EUREKA - who directly finance the French
participants in those projects in which they are inter-
csted.

Lastly, it is the National Project Coordinators and
their staff who are responsible for project monitoring
although there s a tendency to mirimize such monitor-
ing activibes within EUREKA. National Project Coor-
dinators are in personal touch with e ach other and they meet
several imes a year.

EUREKA'S Management is DéCentralized and
Project initiation is a Botiom-up Process

A “High-Level Group” made up of representatives
appointied by the Member governments formulates general
EUREKA policy for approval by the Ministerial Con-
ference. It also monitors the implementation of ministerial
deasions. The High-Level Group is composed of the heads
of those agencies dircaly responsible for the EUREKA
National Project Coordination Office. These include such
diverse bodies as Finland’s Technology Development
Centre, the EUREKA Unit within the UK’s Department
of Trade and Industry, EQLAS, the Irish Scence and
Technology Agency, the Centro para el Desarrolo Tec-
nologico Industrial in Spain and the Bundesministerium fir
Forschung und Technologie (BMFT) in Germany. The
High-Level Group mects three to four times a year.

The Ministerial Conference is the principal decision-
making body of EUREKA. It is composed of Ministers
from the 19 Mcmber countries and a representative of the
European Commission, Initially it met twice a year. This has
since heen reduced to an annual meeting during which
projects that recenve the EUREKA label are announced.
To cnable project financing to begin before these meetings
make the EUREKA status official, the High-Level Group
has been empowered 1o approve projects put before it by
the national commissions.

Unlike ESPRIT, there are noorganized calls for projects
in EUREKA. Inicrested firms and rescarch organizations
at their own pace find partncrs, preparc a proposal,
negotiaic acooperation agrcement amongs! themselves and
organize the financing of their project. Once the consortium
is in placc, cach of the participants submits the proposal to
its national project coordinating body. Acceptance or rejec-
tion takes place at this level. S0 too do decisions concerning
project financing,

The decentralized nature of EUREKA permits the
percentage of total costs for indvidual partners born by
EUREKA to vary from country (o country, from project
to project and within projects in function of the type of
participant. This variability has given risc to conflicts
among the partners, particuiarly when sotne countrics are
in arrcars in making payments, thus crcating difficultics
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for national participants to shoulder their share of the
joint research. It has also contributed to delays in ob-
taining approval and secuering project funding. Even
then, the maximum financing, normally 30 per cent of
eligible costs for a given partner, falls well below
ESPRIT's 50 per cemt of cligible costs. Nonctheless,
because of the number of large projects in EUREKA,
total costs of the 386 projects approved between 1985
and the Rome meeting in June 1990 amounted to ECU
7,533 million.

3. Participation

Because of ts “bottomup™ anproach, EUREKA initial-
ly had more problems in attracting SMEs than ESPRIT.
Roughly 30 per cent of the EUREKA projects have
SME participation, compared to over 50 per cent in
ESPRIT. The relatively low participation rate of SME’s
in EUREKA was particularly notable in France, where
only 195 per cent of the indusirial partiapants were
SME:s as compared with 23.8 per cent in Germany, 276
per cent in the UK ard over 35 per cent in smaller
countries like Norway, Switzerland and the Netherlands.
Two yecars age, thercfore, the French government
shifted responsibility for EUREKA from IFRAMER, a
public sector marine research institute to ANVAR, the
National Agency to promote Rescarch, which has
regional antennae throughout France and which nos-
mally provides financial support to the SME scctor.
Within ANVAR, a fund to aid Europecan Technological
Partncrships was set up to subsidize an SME's scarch for
partners and the definition phasc of its participation in
a trans-Ewropean R&D project. Other countrics have
also begun to recognize the need to provide additional
financial support for SMEs and have created special
funds to do so.

A Few Non-European Firms Have Joined Eureka
Projects

In contrast to ESPRIT, EUREKA has opened its
projects to a few non-European country participants.
Canadian participants are, for cxample, involved in four
EUREKA projects - EUS dealing wiih membrancs for
microfiltration, EU20 in informatics, EU226, alascr projeat
and EUA417 a marine-related cnvironment project
(EUREKA: 19912, 27). An Argentinc firm, Vilmax, with X)
years of experience in organic dycestuffs and an important
patent mvolving an original way to derive dyes and then o
copolymerize them into homogencous tridimensional
polymers, has joincd with IBF Biotechnics, a subsiciary of
theFrench firm Rhone Poulenc, SmithKline Biologicals and
the University of Patras in EU384, a projeat designed 1o
study dyes and dyc sorbents for purification of biclogicals.
Vilmax's participation in this EUREKA project, it should
be pomted out, was a result of previous collaboration in
R&D between IBF and Vilmax.

Among EUREKA's other innovations is the 45-day
period aficr EUREKA status is granted, during which
information concerning new EUREKA projects is cir-
culated to the Mcmber countrics for the purpose of
providing other firms and rescarch institutions with an
opportunity to join the project. Existing project mem-
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bers, however, have the night 1o veto such requests. The
situation in EUREKA thus contrasts markedly with
ESPRIT. where the ESPRIT secrctaniat has on oc-
casion engincered mergers between related projects or
induced existing partacrs to accept new members, par-
ticularly from the southern European countries. Com-
pany interviews, moreover, have shown that some firms
prefer the greater freedom they have within EUREKA
to choose their own partners and restrict the sharing of
new knowledge through negotiated agrecments among
the project’s partners. It is unclear, therefore. whether
this 45-day information period has led to a bigh rate of
acceptance of new members into existing consortia.

4. Results

Five years after start-up only ten projects had been
successfully completed and had led to the commer-
cialization of new products. Three other projects had
successfully completed the research phase, but had not
vet launched any products (EUREKA: 1991b. 38). In
large part this is duc to the relatively long terms of a
large proportion of EUREKA's projects. Thus only 12
per cent of the large firms and 7 per cent of the SMEs
anticipated any commercial applications within two
years of beginning a project. Over S0 per cent, however,
expected some results within two to five years. In 1992-
3, therefore, a significant increase in results should take
place, particularly in the large-scale targeted projects
such as HDTYV or the FAMOS umbrcila group.

3. EC/SPRINT: Specific Projects for Intra-
Community Innovation Transfer

Specific projects for intra-community innovation
transfer are a new line of activity cstablished widhin the
Strategic Programme for Innovation and Technology
(SPRINT) of thc European Community in 1989. The
first phasc of this programme will run until 1993.

SPRINT-Specific Projects do Not Aim to
Generate Entirely New Products and
Processes, but to Create Strategic Partnerships
that Facilitate the Transfer of New
Technologies from One Sector or Region to

Another

1. Scope and Orientation

Unlike the ESPRIT and EUREKA programmes
discussed above or PRECARN and VISION 2000 ex-
amincd in Chapicr S, all of which focus on rescarch and
development with a view to gencrating cntircly new
products and processes, specific projects involve a
transfer of new technologics alrcady applicd in one
sector or region to another scctor or region in the
Community where those technologics are not yet used
(CEE/Sprint: 1990). Both the new application and the
process of adapting the technology to its new context
constitulc inpovations that raisc productivity and build
the capabilitics to innovate further in the future.
Projects of this sort, therefore, may be of particular
interest to Latin Amcrica where productivity gains can
be realized through the diffusion of new technologics
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i om outside the region. Disparitics between countries,
sectors and enterprises across Latin America in the
adoption of new technologics provides yet another op-
portunity for projects of this sort to be undertaken
within the region.

SPRINTs Specific Projects for Intra-Community
Innovation Transfers may involve any industrial sector
and any technology which has recently become avail-
able. However, in evaluating the projects for funding,
preference is given to generic technologies such as
btotechnology, information technologics, manufactur-
ing or assembiing technologies, which have a broad
spectrum of applications, to technology transfers to
traditional industrial sectors, textiles and clothing, food
processing, metallurgy, or to sectors with “high social
utility”, such as those affecting the eavironment or
health.

2. Management and Financing

Speafic Projects for Intra-Community Innovation
Transfers are managed by the Commission’s SPRINT
programme with the aid of sector or technology
specialists.

Fifty per cent of the total eligible costs of “Specific
Projects” are born by the Community up to a total of
ECU 1.5 million per project. Unlike the ESPRIT
programme, howcver, cligible costs for “Specific
Projects” include the project definition, as well as the
implementation and dissemination phascs. To en-
courage the small- and medium-sized enterpriscs that
were expected to play a larger role in such a
programmc, the Commission is willing to pay up to 75
per cent of the cligible costs of carrying out the defini-
tion phase up to a total of ECU 100,000,

Projects arc thus accepted first for a four 1o six-
month definitional phasc. The purpose of the defini-
tional phasc is to enable the parstners to demonstrate
the project’s organizational, managerial, technical and
legal feasibility and its economic and financial viability.
In addition, it is cxpected that the partners will develop
a detailed plan for the implementation and disscmina-
tion phascs. For firms that havc not engaged in stratcgic
partnerships before, the definitional phasc is thus a
uscful period of apprenticcship and onc whose costs
and risks are significantly reduced by the availability of
Community funding.

3. Participation

As in other EC programmes, partncrs in specific
projects must come from independent organizaticns in
at lcast two Mcmber states and they must include in-
dustrial companics that arc committed both to take part
in the projcct and to apply the results. Given the scope
of this programme, however, a wider range of partncrs
could be cnvisaged than would be found in a
programmc that focuscs morc narrowly on a particular
sector. Thus, if the project involved the introduction of
new technologics to manage urban utilitics networks, it
might involve changes in the work of local officials.
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design offices, public works firms, water, clectricity and
gas utilitics, the police and safety budies, and in the
intcrfaces between them. In such cases, spreading in-
novations more widely and adapting technologies cahs
for cxperiments involviag all parties concerned
(CEE/SPRINT: 1990, 4).

4, Results

During the first call for projects, 25 proposals were
sclected for the definitional phase. After evaluation, 11
have moved on to the implementation phase. These
include: the transfer of water jet cutting techniques to
the foundry industry; the adaptation of biologically bred
insects - developed to attack the cggs of corn borers -
to other agricultural pests; the development of a
CAD/CAM system for packaging enginecring destined
for small- and medium-sized enterprises that compete
in fast changing product markets; the application of
ceramic filter technology to fish processing; and the
development of a comprehensive database on tile
designs for Europc’s traditional ceramic tile industry.

(Chapter V will follow in the next issue of the TIES
Newsletter)

TRANSFER OF HIGH
TECHNOLOGIES TO
DEVELOPING COUNTRIES

J. M. de Caldas Lima, Chief, Technology Acquisi-
tion and Negotiation Section, UNIDO

{ This paper was prepared for the 4th International
Seminar on Technology Transfer held in Rio de
Janeiro, Brazil, from 410 9 October 1992)

1. Changing trends in international technology
transfer

Il is a well-cstablished and accepted fact that transfer of
technology plays a dominant role in the technological
and industrial development of developing countrics, and
becausc of this, technology transfer issues have been a
matter of intensive discussions and debate in various in-
ternational fora for the last twenty years,

In the seventics, many developing countrics crzated
legal and institutional mechanisms aimed atimproving the
conditions for acquisition of technology by their national
firms, not only with the purposc of reducing licensing
costs, but also to allow for the assimilation, adaptation and
diffusion of the imported technologies in the recipient
countrics. $till in the scventics, important international
discussions were initiated under the auspices of the UN
System with a view 1o establishing an intcrnational
regulatory framework conducive 1o fair and equitable
conditions in intcrnational technology transfer transac-
tions.

10

That was a time when developing countrics, ¢n-
couraged by the success of the OPEC cartel, expected that
the establishment of 2a New Intemnational Economic Order
would become a reality and that, through an International
Code of Conduct for Transfer of Technology, it would be
possible to reduce the dependency or: foreign technology
suppliers and stimulate the development of indigenous
technology.

The situation regarding the policies and practices for
transfer of technology has changed dramatically in the
cightics and s still changing. There are a number of
rcasons for such a change.

First of ail, the world cconomic slump that began in the
late seventies and worsencd in the early cighties led many
countries, developed and developing, to reconsider their
interests regarding technology transfer operations. For
many developing countrics, the debt crisis restricted their
access to financial resources. Scarcity of financial resour-
ccs nthe micrational moncy market resulted inadecline
in foreign direct investment, which is an important vehicle
for transfer of technology. In order to attract forcign
investors, many developing countries staried revising their
policies and practices concerning transfer of technology,
in a clear trend towards increasing deregulation and
liberalization. An carly examplie in this direction was given
by Argentina in 1981. In 1987 the Andean Pact member
countries climinated Decision 24, which containcd the
basis for a common restrictive policy and replaced it by
the Decision 220 which allows cach member country (o
adopt whatever forcign investment regime it prefers.
More recently, Mexico and Brazil introduced substantial
relaxation in their long time stiff regulations on transfer of
technology.

2. New and high technologies and technology
transfer

Another element which has played a decisive role
concerning the changing trends in transfer of technology
is the emergence of new and high technologies in such
ficlds as biotechnology, microclectronics and computer-
related technology, telecommunications, fibre oplics, cic.,
with deep implications in the attitudes of the various
interested parties, be it governments, industrialists and
technology development institutions.

High technologics have become an important clement
for the competitive strength of its owners. The tech-
nologics arc changing very fast and the producdt life cycles
are gelting shorter and shorter. In the ficld of computer
related technologics, for example, what is today the state-
of-the-ant may become obsolescent tomorrow. This fact is
wellillustrated by the developmentsin the fieldof personal
computers where there has been a rapid development
from the AT version bascd on the 80282 chip to the 386
version and then to the 446.

In this context, one of the major concerns from the
supplicrs’ side has been the control of the market and
minimizing the risk of competition, Therefore, in the Field
of high technologics some visible trends have been
noticed: there is an increased tendency for technology
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transfer hinked to direct investment. i.c.. via subsidiaries
rather than through straight hicensing; there are less
high technologies available for licensing: the licensors
arc demanding much higher licensing fees and tougher
restrictive condstions in the hcensing agreements.

Al the same time, technology owners and govern-
ments of industrialized countries are placing a great
emphasis on the protection of intellectual property
rights. Many developing countries have rather relaxed
intellectual property laws and practices in order to
facilitate the “free” use of foreign technologies by their
domestic enterprises. The patentability of some
products, ¢.g. pharmaccuticals, has not even been ac-
cepted in many jurisdictions. Nowadays. industnialized
countrics, led by the United States, have been exerting
increasing pressure and deploying a number of actions,
such as through bilateral agreements. trade sanctions
and the GATT ncgotiations, in order to reinforce the
standards for intellectual property protection
worldwide.

3. Measures to enhance technoiogy transfer to
developing countries

The acquisition of high and new technologies by
developing countries, as well as the endogenous
development and adaptation of such technologies, is
not an casy task, as explained in the previous sections.

But significant potential for development in these
arcas exist, due to the science-intensive nature of some
high technologies and the role of R&D institutions and
university laboratorics. These are non-negligible assets
available in developing countrics, which, in any case,
have 1o be supported by appropriate policies and
programmes on technology planning, industrial re-
scarch and application and linkzges with industry, as
well as modernization of intellectual property legisla-
tion and other regulatory measures in order to cnsure
that developing countrics are able to acquire high tech-
nologics thus benefitting from global and technological
developments in critical technological sectors.

As a rule, enterprises of developing countrics arc
scldom capable of maintaining a sustainable tech-
nological innovation and of bearing risks and burdens
associated with technology development with their own
financial and tcchnical manpower resources alone.
They also need substantial support if the acquisition
and adaptation of foreign tcchnology is 1o produce
innovative and competitive products.

In the light of the many constraints that enterprises
of developing countrics are confronted with, the role of
the state in setting up long term policy actions and
channclling industrial and tcchnological developmemt
in suitable dircctions will continue to be a vital necessity
in most developing countrics

Among the many aspects that have to be taken into
account in the development of high technologics in
developing countrics, reference can be made to the
Sfollowing:
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1.1. SMEs of industrialized countries as possible
sources of technology

Small and medium eaterprises represent an indis-
pensable clement of the modern industrial tissue, both
in industrialized and developing countrics. In the in-
dustrialized countrics, small and medium enterprises
have proved to be very effective in creating new and
high technologies and have significantly contributed to
increased national competitiveness.

For the developing countries, small and medium
enterprises of industrialized countries have a number
of advantages as sources of technology.

As a matler of fact, many small and medium
enterprises that have created new technologics have
regarded licensing as the only viable way of generating
income to continue their R& D activities. In many cascs
they license technologies to larger corporations, but the
experience is not always as positive as expected, in view
of the disparitics of strategic interests, bargaining
power and corporate culturc barricrs. In many cases,
the relationship between the SME technology
developer and its large corporate licensor ends with the
acquisition of the former by the Tatter.

The licensing among small firms represents a
promising form of technology transfer to developing
countrics. Technology transfer between partners with
comparative dimensions and business philosophices
would represent a more fertile ground for mutually
bencficial deals: small and medium enterprises are like-
ly to have technologies that are more appropriate. more
adaptable and more suitakle for blending with tradi-
tional techniques; licensing activities would allow for
small firms of industrialized countries to extend their
operations abroad and obtain experience and stimulus
for growth in internationally oricnted operations.

UNID() has acquired a considerable expericnce in
promoting the transfer of technology among small and
medium enterprises and found that SMEs from in-
dustrialized countries are much more flexible and less
inclined to restrictive practices than the transnational
corporations.

But it is not casy for small and medium enterprices
from industrialized countries to enter the international
technology market and embark on licensing activitics.
In most cases they do not have the necessary knowledge
of the forcign markets and arc unable 1o identify
suitable counterparts; they lack resources to invest in
the costly, lengthy and hazardous process of developing
and conducting the ncgotiation process until the co-
operation agreement matcrializes; they may not have
sufficicnt manpower to grant the licensce the technical
assistance needed for the successful transfer of technol-
ogy. These facts suggest that support from governments
and intcrnational organizations is nceded to promote
technology transfer transactions and partncrships at
the level of small and medium enterpriscs,
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12, Human resources development

With the rapid pace of technological change and new
applications of scientific and technological inveations
to manufacturing activitics, new categories of technical
personncl will have to be trained or recassigned in such
arcas as computer science, systems design, micro-
clectronics, microbiology, biotechnology. ctc. The
demand for new categories of skilled personnel at the
various kevels must be cffectively met and would neces-
sitate considerable reorientation in educational and
training facilitics and curricula.

Educational and training activitics should also in-
clude entreprencurship development and techaology
management. Absorption and adaptation of latest
managcment techniques is cssential, e.g. in the use of
automated office equipment and in the coordination of
flexiblc manufacturing techniques, just-in-time produc-
tion operations and achievement of optimum produc-
fion standards.

33. New role of R&D institutions and access to
technology

Duc to the very high costs involved in R&D activitics
in the ficld of high technologics, rescarch institutions
and universitics can play an important role in the
generation and diffusion of innovation. Since R&D
institutions in developing countrics can hardly compete
with the high investments made in developed countries,
specially in the last ten years in the arca of high tech-
nologics, they can nevertheless contribute to monitor-
ing scientific and technological development, assist
small and medium enterprises in the adaptation of
imported technologics and establish networking arran-
gements with similar institutions in other developing
countrics, allowing the access to R&D results in viable
licensing conditions.

R&D institutions can link the endogenous rescarch
to local technological applications through blending
and also to concentrate on technological developments
dircctly related (o local necds. 1t is also necessary to
provide major incentives for enterprise-level rescarch,
by TNC affiliates as well, in ncw technologics and ap-
plications.

3.A. Technological information

The importance of access to technological informa-
tion cannot be over-cmphasized. Institutions and
enterpriscs in developing countrics should have the
knowledge regarding alicrnative technologics and
sources in various ficlds, together with experience of
operations of such tcchnologics. For certain catcgorics
of new technologics, such as production of computers
and periphceral equipment, technology can be obtained
from scveral alternative sources and information on
such sources would be valuable for negotiations and the
acquisition of such technologics. A national technologi-
cal information system should be developed for priority
scctors that would have linkages with external
databases and sources for information on alicrnative
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technologies. Infermation on technology costs and con-
tractual conditions are more difficult to obtain, but
organizations such as UNIDO have been compiling and
have available considerable experience and knowledge
that can be tapped by developing countries.

35. Financing

In the context of the current highly competitive in-
ternational market, substantial financial resourccs are
necessary inthe areas of R& D, market and distribution,
and also to promote technology traasfer opcrations
between small and medium enterprises from industnal-
ized countries and small and medium enterprises in
developing countries. For small and medium
cnlerprises in developing countries, the constraints re-
lated to financing R&D may be rather significant.

As mentioned before, this process requires consid-
erable support from governments and international of-
ganizations if the tcchnology development and transfer
process in the developing countries is to reach a mean-
ingful scale.

3.6. Environment for foreign investment and
technology inflows

An esscntial clement in any technology development
policy in the ficld of new and high technologjes is the
access to technologies from forcign sources. With a
close relationship between foreign investment and tech-
nology inflow in certain ficlds, particularly those involv-
ing new technological developments, policies on
forcign investment also assume considerable relevance,
since it is possible that such inflow may also take placc
through TNC subsidiarics or forcign-controlled af-
filiates, or through joint ventures with minority foreign
holdings. In the case of new technologics, particularly
microclcctronics and biotechnology, the access totech-
nology and the contractual conditions may prove dif-
ficult to negotiate due toincreased protective measures
and hignly restricted conditions imposcd by technology
owncrs ard also governments of industrialized
countrics.

With the need for increased technology inflow, it is
nccessary for developing countries to review the institu-
tional arrangements for screening forcign technology
contracts and bc more flexible concerning the
guidclines prescribed by reguiatory agencics. As
pointcd out carlicr, existing trends in technology trans-
fer policics arc towards greater liberalization and
flexibility. This is largely because of the increased
privatization with respect to new technologics through
lmcllcctual property rights.

Here the goveraments of developing countrics will
be pcrsuadcd to adapt their regulatory instruments to
the international busincss practice. On the other hand,
the governmeatal functions of control and promotion
of tcchnology transfer should be more and morc of a
selective and stratcgic nature, and closcly related with
their macro-cconomic policics,
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1.7. International technological co-operation

International programmes designed to promote
technological development in developing countries can
take various forms of intercountry co-operation be-
tween developing and developed countrics and among
developing countries. Such co-operation can range
from greater exchange of information, expenience and
assessment regarding alternative technologices to com-
mercial arrangements for equity participation and in-
creased technology transfer between institutions and
enterprises in different countrices.

It is necessary that south-south co-operation be max-
imized with respect to technology exchange and trans-
fer. Closer linkages nced to be established between
universitics and rescarch institutions in developing
countrics with respect to technological research and
applications. There is also substantial scope for in-
crcased commercial relationship between universitics
and rescarch institutions on the one hand and produc-
tion enterpriscs on the other hand through technology
transfer contracts.
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LEGISLATION

MEXICO:

LAW FOR THE
PROMOTION AND PROTECTION OF
INDUSTRIAL PROPERTY (Part 2)

(Translation uf the Spanish original Ppblished inthe
Official Federal Journal of 27 Junc 1991, and cffective
as of 28 Junc 191)

The authorized changes will be published in the
Garctte.

CHAPTER VIL:

Licenses and Assignments of Rights

Article 62: All or part of the rights to a pateat or
registration may be assigned in the terms and following
the formalitics cstablished in the common legislation.
In order for the assignment . rights to be enforccable
against third partics. such assignment must be recorded
with the Ministry,
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Article 63: The holder of a patent or registration may
grant by mcans of an agreement, a licensc to practice
the same. The license must be recorded with the Min-
istry in order to be eaforccable against third partics.

Article 64: To record an assignment of a paient, a
registration or a license with the Ministry, it will suffice
to preparce the respective petition in the terms estab-
lished in the Regulations of this Law.

Article 68: The recording of a license may be can-
ccled in any of the following cascs:

1. When requested jointly by the holder of the
natent or registration and the licensec:

2. As aresult of the nullity or lapsing of the patent
or registration;

Y Inthe casc of the licenses referecd 10 in Article
23 of this Law, when the circumstances cstab-
lished in Scction V of the said articlc occur;

4. By a court order,
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Article 66: No license shall be secorded if the patent
or registration has lapsed or if #ts duration is longer than
the term of the patent or registration. The license also
shall not be recorded when the applicability of this Law
is expressly excluded from the respective agreement.
without detriment to the fact that the partics may submit
o international arbitration in the case of controversy.

Article 67: The grant of a license shall not exclude
the possibility. on the part of the holder of the patent or
registration. of granting other heenses or simultancous-
Iv carrving out the exploitation of the same by himself,
unless otherwise agreed upon.

Article 68: The person who has been granted a
license that is recorded with the Ministry will be entitled
w exercise legal actions to protect the patent rights, as
if he himsclf were the holder. unless otherwise agreed
upon.

Article 79: The working of a patent by the person to
whom a heense that s recorded with the Ministry has
been granted will be deemed to be worked by 1ts holder,
cxcept in the case of compulsory licenses.

Article 70: Regarding inventions, after three years
from the date of granting of the patent, or four years
from the filing daic of the application, whichever is
later, any person may apply to the Ministry for the grant
of a compulsory license to work the invention, when it
has not been worked, unless there are justified technical
or economical reasons.

There will be no granting of a compulsory license
when the holder of the pateat or the person 1o whom a
contractual license has been granted has been carrying
out the import of the patented product or the product
obtained by the patented process.

Article 71: Whoever applics for a compulsory license
shall have the 1echnical and cconomical capacity o
cfficiently work the patented invention.

Article 72: Before the granting of the first compul-
sory hicense, the Ministry will provide the holder of the
patent license with the opportunity of working it within
aterm of one year from the date of personal notification
given to him.

Following a hearing with the partics, the Ministry will
decide on the granting of a compulsory license, and if
the Ministry decides to grant it, it will set forth its
duration, conditions, ficld of application and amount of
royaltics that correspond to the holder of the patent.

If a compulsory license is applicd for and there s
another license, the person who has the carlicr license
shall be notificd and given the opportunity 1o be heard.

Article 73: The Ministry may administratively
declare the lapsing of a patent, if after a term of two
vears from the date of granting of the first compulsory
license the holder of the patent docs aot prove its
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working or the existeace of a justificd reason, in the
opinion of the Ministry.

Royalty payments under a compulsory license will
ccase when the patent lapsces, in the case provided for
in the preceding paragraph, or for any other cause
cstablished in this Law.

Article 74: At the request of the holder of the patent
or of the person to whom a compulsory license has been
granted. the conditions of such licensc has been granted
by the Mimistry. when supervenient causes so justify
and, particularly. when the holder of the patent is
granted contractual hicenses more favourable than the
compulsory license. The Ministry shall decide on the
amendment of the conditions of the compulsory hcense
aftcr a heanng with the parties.

Article 75: The person to whom a compulsory license
has been granted shall begin working of the patent
within two ycars from the date of granting thereof.
Failure to comply with this obligation, unless justificd
rcasons exist in the opinion of the Ministry, will lead 1o
the revocation of the license ex officio or at the request
of the holder of the patent.

Article 76: A compulsory license will not be ex-
clusive. The person to whom it is granted may assign it
only with thc Ministry’s authorization and provided he
assigns it together with the part of the busincss in which
the licensed patent is worked.

Article 77: Duc to reasons of emergency or national
sccurily, and uiring the time sucn situations or cascs
subsist, thc Ministry, through a declaration to be pub-
lished in the Official Journal, will determine that certain
patents may be worked through the granting of public
utility liccnses, in cases where, were it otherwise, the
production, supply or distribution of basic commoditics
for the people would be impeded, readered more dif-
ficult or cxpensive.

For the granting of these license, the terms of the
sccond paragraph of Article 72 will apply, and such
licenses may not be exclusive or assignablc.

CHAPTER VIL:

Nullity and Lapsing of Patents and Registra-
tions

Article 78: Patents or registrations will be null and
void in the following cascs:

1. When they have been granted against the
provisions on reguirements and conditions for the
grant of patents or utility model or industrial
dcsign registrations. For the purposes of the
provisions of this scction, the requirements arc
those cstablished in Articles 15, 19, 20, Section 11,
27 and 31
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2. When the grant is made against the provisions
of Article 43 of this Law. In this case, the patent
or registration will be valid in respect to the first
claim related to the invention, the invention the
first utility model or the first industrial design. as
the casc may be, and any subsequent ones shall be
null and void;

3. When the application is abandoned 'uring its
prosecution; and

4. When the grant had been made despite nullity
grounds resulting from serious crror or inadver-
tence.

Nullity actions arising out of this articlc may be
cxercised within a term of five years starting from the
cffective date of the publication of the patent or
registration in the Gazette.

Article 79: A declaration of nullity will bc made in an
administrative manner by the Ministry, ex officio or at
the request of a party or of the Federal Prosecutor when
the Federation has an interest in the matier, in the terms
of this Law. The declaration of nullity will destroy,
retroactively to the filing date of the application, the
cffects of the respective patent or registration.

Article 80: Paicnts or registrations will lapse and the
rights thereon will fall into the public domain in the
following cascs:

1. At the expiration of their term;

2. If the government fecs payable thercon remain
unpaid during the tcrm established by the respec-
tive law, or during the subsequent six-monih grace
period;

3. In the casc established in Article 73 of this Law;

Article 81: The reinstatement of a patent or registra-
tion that has lapscd as a result of the failure to timcly
pay the government fecs may be requested, provided
the respective petition is filed within six months follow-
ing the gracc peniod referred to in Section 11 of the
preceding article, and the respective government fees
plus surcharges arc paid.

TRADE SECRETS

Article 82: Considercd as a trade sccret is all infor-
mation having industrial application kept confidentially
by an individual or corporatc entity, which means ob-
taining or keeping a competitive or cconomical ad-
vantage over third partics in the course of cconomic
activitics and respect to which sufficicnt mcans or sys-
tems to preserve its confidentiality and the restricted
access thereto have been adopted. The information of
a trade sccret shall nccessarily refer (o the nature, the
characicristics or purposcs of the products; to the
production methods or processes; or to the means or
manncrs of distribution or of trade with products or
rendering of senvices.
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Not considered as a trade secret will be information
which is in the public domain, which is obvious to a
persoa with technical knowledge in the field, or which
has to be disclosed under a legal provision or by a court
order. The information submitted to any authority by a
persoa possessing the same as a trade sceret will aot be
coasidered as falling into the public domain or being
disclosed under a legal provision, when it is submitted
for the purpose of obtaining licenses, permits,
authorizations, registrations or other acts of authority.

Article 83: The information referred to in the
preceding article will be in documents, clectronic or
magnetic media, optical disks, microfilms, films or any
other similar instruments.

Article 84: The person holding a trade secret may
transmit it or authorize a third party to usc it. The
authorized user shall not disclose the trade secret by any
mceans.

Agreements under which technical knowledge, tech-
nical assistance, or the supply of basic or detailed en-
gineering are transmitted, may contain coafidentiality
clauses to protect the trade secrets they contemplate,
which shall set forth the aspects they comprise as con-
fidential.

Article 85: Anyone who, in connection with his work,
cmployment, duty, position, professional activity or
business relationship has access to a trade secret, the
secrecy of which has been informed to him, shall refrain
from disclosing it wihout causc and without the consent
of the persoa holding such secret, or of the authorized
user.

Article 86: The individual or corporate entity hiring
a worker who is working or has worked, or a profes-
sional, advisor or consultant who renders or has
rendered his services for another person, for the pur-
posc of obtaining trade secrcts from him, will be respon-
sible for the payment of the damages caused to the said
person.

The individual or corporatc entity who, by any illegal
means obtains information that compriscs a tradc
sccret, shall also be responsible for the payment of

damages.
MARKS, SLOGANS AND TRADE NAMES
CHAPTER I:

MARKS

Article 87. Industrialists, merchants or purveyors of
scrvices may usc a mark in industry, commerce or in the
scrvices they render. Nevertheless, the right to its cx-
clusivc usc is obtaincd hy regisicring it with the Minis-
try.
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Article 88. Understood as a mark is every visible sign international, government and non-goverament

ro

1. Visible, sufficiently distinctive names and
figures, capablc of identifying the products or
services to which they arc applied or attempted to
be applicd, against other products or services of
the same kind or class;

2. Tndimensiosal forms-

3. Trade names and denominatioas or corporate
namcs,ptovi(kdlhcydonotfallinlbel’ollowing
article; and

4. An individual's c%T bame, provided there is no
homonym alrcady regisicred as a mark.

Article 90. The following will not be registered as

marks:

1. Animated or changing denominations, figures
or tridimcasional forms expressed dynamically,
even though they are visibie;

2. Technical or commonly used names of products
or services intended to be protected by a mark, as
well as such words which, in everyday language or
in commercial practice, have become the normal
or generic designation thereof;

3. Tridimensional forms that arc a part of the
public domain or have become of common usc,
and those that lack sufficient originality to casily
distinguish them, as well as the normal and ordi-
nary form of products or that imposcd by their
naturc or industrial function;

4. Denominational figures or tridimensional
forms which, considering the composite of theis
characteristics, are descriptive of the products or
scrvices they purport to protect as a mark. In-
cludedin such assumption arc words that describe
or indicatc the specics, quality, quantity, and use,
value, place of origin of the products or the cra of
their production;

5. Isolated letters, numbcers or colours, unless they
arc combined with or accompanicd by clements
such as signs, designs or denominations giving
them a distinctive character;

6. The translation into other languages, the capri-
cious spclling variation of the artificial construc-
tion of unregistrablc words;

7. Thosc that reproduce or imitate, without
authorization, heralds, flags or emblems of any
country, statc, municipality, or similay political
divisions, as wcll as denominations and initials of
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and guarantee signs or scals, adopted by a state,
without the authorization of the competent
authorities, or currencies, bank notes, com-
memorative coins or any official national or

forcign payment medium;

9. Those that reproduce or imitate names or the
graphic representation of decorations, medals or
otber awards obtained in officially recognized »»-
hibitions, fairs, conventions, cultural or spofs
cvenls;

10. Geoyraphic denominations, proper or com-
mon, and maps as well as geatile nouns and adjec-
tives, when they indicate the origin of products or
services and can cause confusion or crror as to
their origi;

11. Names of population centres or places that are
characterized by the manufacture of certain
products, to proiect such products, except the
names of privately owned places, when they arc
special and leave no room for confusion and
provided the owner consents thereto;

12. Names, pscudonyms, signatures and pictures
of persons, without the consent of the interested
parties or, if such persons arc deceased, of their
spouse, blood relatives in the closcst degree of
adopted relatives;

13. Titles of literary, artistic or scientific works and
their fictitious or symbolic characters, except with
the author’s consent and provided the author
maintains his rights in cffect in accordance with
the corresponding law; as well as human charac-
ters, unless they agree thereto;

14. Derominations, figures or tridimensional
forms that could deceive the public or Icad to
error; understood as such as those that constitute
falsc indications about the naturc, componcents or
qualitics of the products or scrvices they purport
to protect;

15. Denominations, figures or tridimensional
forms, cqual or similar (0 a mark which thc Min-
istry considers as well-known in Mcxico, to be
applicd to any products or services;

16. A mark that is identical or confusingly similar
to another onc already registered and in cffect,
applied to the same or similar products or scr-
vices. A mark identical to another onc already
segistcred may, however be registered if the ap-
plication is filcd by the same holder. to be applicd
to similar products or services;
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that distinguishes products or scrvices from others of organizations or of any other officially recogmized N
their same kind or class in the market. organization, as well as the verbal designation
thereof;
Article 89. The following signs may constitute a
mark: 8. Thosc that reproduce or imitate official control
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17. A mark that is identical or confusingly similar
to a trade name applied to a2 company or an in-
dustrial, commercial service establishment, whose
primary activity is the production or sale of the
products or the supply of the services purported
to be protected with the mark, and provided the
trade name has been used prior to the filing date
of the application for registration of the mark or
the declared date of first use thereof. The forego-
ing will not apply when the application is filed by
the user of the trade name, provided there is no
other published, identical trade name.

Article 91. A previously registered mark may not be
used in the denomination or corporate name nor may it
form a part thercol, in any corporate entity engaged in
the production, importation or trade with products or
services cqual or similar to those to which the registered
mark is applicd, unless there is the express consent in
writing of the holder of the registration of the mark or
of the person to whom a licence has becn granted by the
holder.

The infringement of this provision will lead to the
application of the sanctions referred to in this Law,
besides the fact that a lawsuit may be brought to delete
the mark from the respective denomination or cor-

poratc name and the payment of damages.

Article 92. The registration of a mark will have no
effects against:

1. A third party who, in good faith, used in the
national territory the same or a confusingly similar
mark, for the same or similar products or services,
uninterruptedly, prior to the filing date of the
application for registration - the declared date
of first use thereof. The third party will have the
right to apply for the registration of the mark
during the year following the date the registration
was published, and in such case he shall previously
prosccuic and obtain the nullity thereof; and

2. Any person trading with, distributing, acquiring
or using the product to which the registered mark
is applicd, after said product had been legally
introduced into thc market by the holder of the
registered mark or by the person to whom a
license had been granted.

Included in this assumption is the importation of the
products to which the mark is applicd, made by any
person for use, distribution or tradc in Mexico, in the
terms and conditions set forth in the Regulations of this
Law.

Carrying out any activity contemplated by this article
will not constitute an administrative infringement or a
criminal offensc in the terms of this Law.

Article 93, Marks will be regisicred in connection
with particular products or scrvices, or classes or
products or services, accaording to the classification
stablished in the Regulations of this Law. Any doubt
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with respect to the class to which a product or service
corresponds will be finally resolved by the Ministry.

Article 94. Once a mark has been regisicred, the
number of products or services it protects may not be
increased, even though they pertain to the same class,
but it may be limited to particular products or services
as many times as requested. A new regastration will have
to be obtained to protect at a later time a differeot
product or service with a mark already registered.

Article 95. A registration for a mark will be effective
for ten years from the filing date of the application, and
may be renewed for cqual periods of time.

CHAPTERIL:
COLLECTIVE MARKS

Article 96. Legally incorporated associations or
producers, manufacturers, merchants or purveyors of
services may apply for the registration of a collective
mark to distinguish in the market the products or ser-
vices of their members from products or services of such
persons who are not members of said associations.

Article 97. Together with the application for the
collective mark, it will be necessary to submit a list of
the associates and the rules for use of the mark. Once
the registration of the collective mark has been ob-
tained, the association shall notify the Ministry of any
changes that occur in the list of associates.

Article 98. The collective mark may not be assigned
to third parties, and its use is reserved to the members
of the association.

Collective marks will be governed, in the absence of
a special provision, by the provisions of this Law relat-
ing to marks.

CHAPTERIII:
SLOGANS

Article 99. The exclusive right to usc a slogan will be
obtained through a registration with the Ministry.

Articie 100. Decmcd to be slogans arc the phrases or
sentences whose purposc is to advertise (o the public
cstablishments or commercial, industrial or service
busincsses, products or scrvices to casily distinguish
them from others of their kind.

Article 101. If the purposc of a slogan is to advertisc
products or scrvices, they shall be clcarly recited in the
application for registration.

Article 102. If the purposc of the slogan is to adver-
tisc any type of cstablishment or busincss, it will be
dcemed to be included in a special class, onc that
supplements the classification cstablishcd in the
Rcgulations of this Law. In such cascs, the registration
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will not cover products or services, even if they are
related to the establishmeat or business.

Article 103. The registration of a slogan wll be
effective for ten years from the filing date of the applica-
tion, and it may be renewed for equal periods of time.

Article 104. In the absence of a special provision.
slogans will be governed by the provisions contained in
this Law for marks.

{To be continued in the next issue of the TIES
Newsletter)

PHILIPPINES:

LEGISLATION ON BUILD-OPERATE-
TRANSFER (BOT)

Republic of the Philippines, Congress of the Philip-
pines, Metro Manila

Third Regular Session
Begun and held in Metro Manila, on Monday, the

twenty-fourth of July, nineteecn hundred and cighty-
ninc.

( REPUBLIC ACT NO. 6957 ]

AN ACT AUTHORIZING THE FINANCING,
CONSTRUCTION, OPERATION AND
MAINTENANCE OF INFRASTRUCTURE
PROJECTS BY THE PRIVATE SECTOR,
AND FOR OTHER PURPQOSES

Be it cnacted by the Senate and House oi Repre-
scntatives of the Philippines in Congress asscmbled:

SECTION 1. Declaration of Policy - It is the
declared policy of the State to recognize the indispen-
sable role of the privatc sector as the main cngine for
national growth and development and provide the most
appropriate favourable incentives to mobilize private
resources for the purpose.

SECTION 2. Definition of Terms - Thc following
terms used in this Act shall have the mcanings stated
below:

(8) Build-operate-and-transfer scheme - A contrac-
tual arrangement wherceby the contractor undertakes
the construction, including financing, of a given in-
frastructurc facility, and thc opcration and main-
tenance thercof. The contractor operates the facility
over a fixed term during which it is allowed to charge
facility uscrs appropriaic tolls, fees, sentals, and char-
ges sufficient to cnablc the contractor to recover its
opcrating and maintcnance cxpenscs and its investment
in the project plus a rcasonable rate of return thercon.
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The contractor tracsfers the facility to the government
agency or local government unit concerned at the end
of the fixed term which shall not exceed fifty (50) years.
For the construction stage, the contractor may obtain
financing from foreign and/or domestic sourccs and/or
engage the services of a forcign and/or Filipino con-
structor: Provided, That the ownership structure of the
contractor of an infrastructure facility whose operation
requires a public utility franchise must be in accordance
with the Constitution: Provided, nowever, That, in the
case of corporate investors in the build-operate-and-
transfer corporation, the citizenship of cach stock-
holder in the corporate investors shall be the basis for
the computation of Filipino equity in the said corpora-
tion: Provided, further, That, in the case of foreign
constructors, Filipino labour shall be employed or hired
in the different phases of the construction where
Filipino skills arc available: Provided, furthermore,
That the financing of a foreign or foreign-controlled
contractor from the Philippine government financing
institutions shall aot exceed twenty per cent (20%) of
the total cost of the infrastructure facility or project:
Provided, finally, That financing from forcign sources
shall not require a guarantce by the Government or by
government-owned or controlied corporations. The
build-operate-and-transfer scheme shall include a
supply-and-operate situation which is a contractual ar-
rangement whereby the supplier of ecquipment and
machinery for a given infrastructure facility, if the inter-
est of the Government so requires, operates the facility
providing in the process technology transfer and train-
ing to Filipino nationals.

(b) Build-and-transfer scheme - A contractual ar-
rangement whereby the contractor undertakes the con-
struction, including financing, of a given infrastructurc
facility, and its turnover after completion to the govern-
ment agency or local government unit concerned which
shall pay the contractor its total investment cxpended
on the projects, plus a reasonable rate of return there-
on. This asrangement may be cmployed in the construc-
tion of any infrastructurc project including critical
facilitics which, for security or strategic reasons, must
be operated dircctly by the Government.

SECTION 3. Private Initiative in Infrastructure -
All government infrastructure agencics, including
government-owned and conirolled corporations and
local government units, arc hereby authorized to enter
into contract with any duly prequalificd private contrac-
tor for the financing, construction, operation and main-
tcnance of any financially viable infrastructurc facilitics
through the build-opcratc-and-transfer or build-and-
transfer scheme, subject to the terms and conditions
hereinafter set forth.

SECTION 4. Priority Projects - All concerned in-
frastructurc agencics, including government-owned
and controlled corporations and local goverament
units, shall includc in their infrastructure programmes
thosc priority projects that may be financed, con-
structed, operated and maintaincd by the private sector
undcr the provisions of this Act. Tt shall be the duty of
all concerncd infrastructure agencics o give wide
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publicity to all projects cligible for financing under tius
Act. including publication in national ncwspapers of
general circulation once every six (6) monihs and offi-
cial notification of contractors registered with them.
The lists of all such national projects must be part of the
medium-term infrastructure programmes of the agen-
cies concerned and must be duly approved by Congress.
Laocal projects funded and implemented by the local
government units concerned shall be submitted to the
local development councils for confirmation or ap-
proval.

SECTION S. Public Bidding of Projects - Upon
approval of the projects mentioned in Section 4 of this
Act, the concerned head of the infrastructure agency or
local government unit shall forthwith cause to be pub-
lished, once every week for three (3) consecutive weeks,
in at least two (2) newspapers of general circulation and
in at Icast one (1) local newspaper which is circulated
in the region. province, city or municipality in which the
project L. o be constructed a notice inviting all duly
prequalified infrastructure contractors to participate in
a public bidding for the projects so approved. In the
case of a build-opcrate-and-transfer arrangement, the
contract shall be awarded to the lowest complying bid-
der based on the present value of its proposed tolls,
fees, rentals, and charges over a fixed term for the
facility to be constructed, opcerated, and maintained
according to the prescribed minimum desiga and per-
formance standards, plans, and specifications. For this
purposc, the winning contractor shail be automatically
granted by the infrastructure agency or local govern-
ment unit the franchise to operate and maintain the
facility, including the collection of tolls, fccs, rentals and
charges in accordance with Section 6 hercof.

In the casc of build-opcrate-and-transfer arrange-
ment, the contract shall be awarded to the lowest com-
plying bidder based on the present value of its proposed
schedule of amortization payments for the facility to he
constructcd according to the prescribed minimum
design and performance standards, plans and specifica-
tions: Provided, however, That a Filipino constructor
who submits an equally advantagceous bid shall be given
preference.

A copy of cach build-operate-and-transfer or build-
and-transfer contract shall forthwith be submitied to
Congress for its information.

SECTION 6. Repayment Scheme - {or the financing,
construction, operation, and maintenance of any in-
frastructure project undertaken pursuant to the
provisions of this Act, the contractor shall be entitled
10 a reasonable return of its investment and opcrating
and maintenance costs in accordance with its bid
proposal as accepted by the concerned contracting
infrastructure agency or focal govérnment unit and in-
corporated in the contract’s terms and conditions. In
the case of a build-operate-and-transfer arrangement,
this repayment scheme is to be cffected by authorizing
the contractor to charge and collect reasonable tolls,
fees, rentals, and charges for the use of the project
facility not cxceeding those proposed in the bid and
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incorporated in the contract: Provided, That the
government infrastructure agency or local government
unit concerned shall approve the fairness and equity of
the tolls, fees, rentals and charges except in case of tolls
for national highways, roads, bridges and public
thoroughfares which shall be approved by the Toll
Regulatory Board: Provided, further, That the imposi-
tion and collection of tolls, fecs, rentals and charges
shall be for a fixed tcrm as proposed in the bid and
incorporated in the contract but in no case shall this
term exceed fifty (50) years: Provided, finally, That
during the lifetime of the franchise, the contractor shall
undertake the necessary maintenance and repair of the
facility in accordance with standards prescribed in the
bidding documents and in the contract. In the case of a
build-and-transfer arrangement, the repayment
scheme is to be eflected through amortization payments
by the government infrastructure agency or local
government unit concerned to the contractor according
to the scheme proposed in the bid and incorporated in
the contract.

In the case of land reclamation or the building of
industrial estates, the repayment scheme may consist of
the grant or a portion of percentage of the reclaimed
land or industrial estate built, subject to the constitu-
tional requircments with respect to the ownership of
lands.

SECTION 7. Contract Termination and Adjust-
ment - In the event that a project is revoked, cancelled
or tcrminated by the Government through no fault of
the contractor or by mutual agreement, the Govern-
ment shall compensate the said contractor for its actual
cxpenses incurred in the project plus a reasonable rate
of return thercon not exceeding that stated in the bid-
ding documents and in the contract as of the date of
such revocation, cancellation or termination: Provided,
That the intcrest of the Government in these instances
shall be duiy insured with the Government Service In-
surancc System or any other insurance cntity duly ac-
credited by the Office of the Insurance Commissioner:
Provided, finally, That the cost of msurance coverage
shall be included in the terms and conditions of the
bidding refcrred to above. The tolls, fees, rentals and
charges on the facility arc subject to adjustment accord-
ing 1o a formula related to official government price
indices which shall be defined before the bidding,
through the hidding documents, and incorporated in
the contract.

SECTION 8. Toll Regulatory Board - The Toll
Regulatory Board is herchy attached 10 the Depart-
ment of Public Works and Highways with the Sccretary
of Public Works and Highways as Chairman.

SECTION 9. Project Supervision - Evcry in-
frastructure project undertaken under the provisions of
this Act shall be constructed. operated and maintained
by the contractor concerned in accordance with the
plans, specifications, standards, and costs approved by
the concerned government infrastructure agency and
undcr the techaical supervision of the said agency.
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SECTION 10. implementing Rules and Regulations

A committce composed of representatives from the
Dcpartment of Public Works and Highways, the
Department of Finance. the Department of Local
Government. the National Economic and Development
Authority. and duly accredited organizations repre-
senting the private Philippine construction industry
shall formulate and prescribe, after public hearing and
publication as required by law, the implementing rules
and regulations, including, among others, the criteria
and guidchines for evaluation of bid proposals,
provisions to subject the facility collections to audit by
the Commission on Audit. and conditions for the can-
cellation of contracts, in order to carry out the
provisions of this Act.

SECTION 11. Repealing Clause - All laws or parts
of any law inconsistent with the provisions of this Act
are hereby repealed or modified accordingly.

SECTION 12. Separability Clause - If any provision
of this Act is held invalid, the other provisions not
affected thereby shall continuc in operation.

SECTION 13. Effectivity - This act shall take effect
fificen (15) days after its publication in at least two (2)
newspapers of general circulation.

Approved

{ There follows the signatures of the President of the
Scenate and the Speaker of the House of Representatives)

This Act which is a consolidation of House Bill No.
10440 and Senate Bill No. 1285 was finally passed by the
House of Represcatatives and Scnatc on June 7, 1990.

{There follows the signatures of the Secretary of the
Senate and the Secretary of the House of Representatives)

Approved: July 9, 1990

(Signature of the President of the Philippines)

SRI LANKA:

POLICY STATEMENT RELATING TO
BUILD-OPERATE-TRANSFER (BOT)

{Adoptcd by the Counci? of Ministers of the Govern-
ment of $ri Lanka on 22 July 1992)

PRIVATE SECTOR PARTICIPATION IN
INFRASTRUCTURE DEVELOPMENT

POLICY STATEMENT

1. The Goverament recognises that in order to at-
tract the higher levels of investment needed for gencrat-
ing cmployment, allcviating poverty and raising the
income levels of the people, the improvement of the
country's infrastructurc facilitics to match intesnational

)]

standards is a matter of high prionity. However, the
Government notes that its capaacity 1o bring about the
desired improvements in the short term is constrained
by the numerous demands competing for the limited
resources available at its disposal.

2. Hence, the Government sceks the participation of
private sector invesiment in the development of the
country’s infrastructural facilities. Private investors,
both local and foreign, will be invited to build in-
frastructure facilitics using equity and loan funds raised
by them and operate the ventures on acommercial basis
charging the users for the services subject to perfor-
mance conditions and guidclines laid down by the
Government. At the end of the agreed period of opera-
tion, during which the investors would have the benefit
of ccrtain incentives and concesstons, the facility may
cither be transferred to the Government free of charge
or the investors may be allowed to operate the facility
for a further period on mutually agreed terms.

3. There are many variants of this strategy which may
be adopted, depending on the circumstances of cach
case, but the commonly adopted forms are:

(1) Build, Own and Operate the facility (BOO)

(ii) Build and Operate the facility for sometime
and transfer it to the Government (BOT)

(it1) Modernise a facility, Qperate it for sometime
and Transfer it to the Government (MOT)

It is gcnerally referred to as the BOO/BOT strategy.

4. The main advantage of the strategy is that it would
cnable the development of facilitics which may other-
wisc not materialise: for want of resources. It would also
rclicve the Government of the financial and dcbt bur-
dens and risks which are associated with Government
sponsored projects, facilitate the transfer of new tech-
nology into the country, upgrade the standards of
operational cfficicncy and, more importantly, stimulate
cconomic activity with all the attendant benefits to the
country. BOO/BOT strategy has been adopted with
considerable success in several other countrics c.g.
China, Malaysia, Pakistan, Philippincs, Thailand, and
the United Kingdom.

5. Some of the infrastructurc facilitics which have the
potential for development on a BOO/BOT basis in this
counltry arc power gencration (powcr 1o be sold to the
national grid), water supply and wastc disposal schemes
(the product or service 1o be sold to the users), toll
roads,/ports/car parks (the uscrs to be charged for the
facility) and the development of (clccommunication

, network and scrvices (the users o be charged for the

facility).

6. The Sccretariat for Infrastructurc Development
and Investment (SIDI), which is being cstablishcd
within the Ministry of Policy Planning and implcmen-
tation will scrve as the focal point for the cntirc

~ programme. It will work in closc coordination with the
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line Ministrics’ Agencies concerned and be responsible
for oversecing and monitoring the programme. A Sub-
Committee of the Industrialisation Commission will
direct and oversee the work of SIDIL

7. A sctof Programme Guidelines, which set out the
principles and procedures of the BOO/BOT
Programme, would be released shortly and copies may
be had on request from the Director, SIDI at the Min-
istry of Policy Planning and Implementation, Seth-

siripaya, Battaramulla. Once projects arc identified for
execution on a BOO/BOT basis. and the project
profiles are developed, competitive bids will be invited
through public advertisement. SIDI will also coasider
proposals developed on the initiative of private inves-
tors for developing other infrastructure facilities on a
BOQO/BOT basis. The procedures to be followed in the
case of such unsolicited proposals are set out in the
Programme Guidelines.

PRESS RELEASE

Date: 9 September 1992

CHINA PUBLISHES FIRST COLLECTION OF
PATENT CASES

Thc liberalization of China’s cconomic policy has led
to a boom in forcign investment and trade in China.
However, the regulatory system has not developed at
the same pace as the ecconomy. China’s current patent
legislation has long been considered a mine-ficld for
forcign eaterprises. The written statutes are onc thing,
but the interpretation, application and caforcement of
the law can be quite another. The process is complex,
and the reasoning behind the decisions of the patent
authori*ics is not widely understood by foreign com-
panics or legal practitioners in the intellectual property
ficld. In the PRC, the conscquences of not under-
standing the legal culture properly can be dirc.

Since China initiated its patent system in 1985, there
have been over 200,000 filings. 36,000 of these have been
from forcign companies, with a majority from USA,
(Germany and Japan. However, until now, there has not
been any readily available information on how the
Patcnt Law is actually applied in practice in PRC's
unccrtain legal cavironment.

Now, a new book sccks to fill this void. China Patent
Cases reports on 45 decisions of the Patent Re-cx-
amination Board of the PRC, and sheds valuablc light
on the handling of patent applications, the rcasoning
uscd by cxamincers and the legal basis for decisions in
the PRC.

This is the very first time that official information of
this kind has been madc available outside China. The
publisher, Hong Kong-bascd Asia Law & Practice Ltd.,
was specially appointed by the Patent Re-cxamination
Board of the PRC Patent Office to publish China
Patent Cases, and the resull is a comprehensive collec-
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tion of cases covering all aspects of the applicatior of
the Patent Law.

The 45 decisions are divided into four major sce-
tions; Inventivencss, Novelty, Disclosure and Paten-
tability. Each section contains asclection of cases which
illustrate the major issues that arise when patenting 2a
invention in China. For instance, a Belgian company’s
industrial design patent, which had been submitted tor
intcrnational deposit, was invalidated on the basis of
prior disclosure. The reason for invalidation was the
fact that a Chinese delegation had obtained a sct of
catalogues for the patented product at a conference in
The Netherlands and ordered 1,000 pieces (in unas-
sembled parts) of the product. The PRC Patent Office
claimed a loss of novelty because the product had been
publicly distributed and disclosed before the date of
filing in China.

In anothcer casc, an ltalian food manufacturcr was
successful in patcenting the design of its food products,
and the ruling spclls out the patentability of food in
PRC, as well as the distinction between the substance
of food and food design.

China Patent Cases is systematically structured with
indexcs and casv-to-find references. The publisher has
sclected the case.s with relevance to foreign readers in
mind, and the reports arc cdited in a concise, practical
and rcadat:ic manncr. In short, China Patent Cases
provides IP professionals with a rarc and uscful insight
into the actual workings of China's fledgling Patent
Law.

(Further information on China Patent Cases can be
obiained from Asia Law & Practice Lid., 2iF, 29 Hol-
Ivwood Road, Central, Hongkong. Fax: (852) 543 7617,
Tel: (852) 544 9918.)
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