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I 
OVERVIEW OF DIFFERENT TYPES OF AGREEMENTS 

(i) Introduction 

The drafting of Agreements should be by means of a partnership 

between Engineer and Lawyer which in my opinion, is essential to 

achieve the best result for the Client, whether he be employer or 

contractor. 

(ii) Consortium Em£loyer 

Where the Employer is an operator acting on behalf of a consortium 

in entering agreements with Contractors for, say, the laying of an offsh0t-e 

pipeline should the appointed operator seen to be acting as an agent 

or as principal? Subject to the operator being properly indemnified by 

his co-ven~ers, perhaps he should contract as principal and hopefully 

avoid any possibility of hvving his position or decisions undermined or 

questioned by a Contractor. On the other hand the Contractor may prefer 

to be in contract with all members of the consortium. Rather than leave 

the question open for argument under the loGe.l lawrelating.to<.;1€~ncy, 

perhaps it is right for the contract to deal specifically with this aspect. 

(iii) TENDER BIDDING FOR OFFSHORE PIPELINE CONSTRUCTION 

(a) Procedures. 

Offshore bidding procedures are not normally laid down in one 

set of formal rules. The details and formal framework will vary not only 

between each oil company but also between each jurisdiction. The details 

differ because of different types of p~ocurement involved such as procurement 

of construction work, of scpplies and of services. Details also vary 

du~ to the size of th~ contract and haw well the scope of works is in 

fact defined in the contract documentation. A third element which causes 

details to vary is the actual competitive situation at the time. Some 

bid packages are designed to enable the employer to go into direct 

bargaining with respective contractors to obtain the best offer for 

the contract. 
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{b) Documentation. 

The bid contractual documentation usually consists ofs-

(1) an "inquiry" being a covering letter sent by or on 

behalf of the Employer to a number of Contractors selected by him or 

his consultant to tender for pipeline construction. It may explain 

the names and nature of the concess or licence holders for the exploitation 

of offshore gas or oil. It may set out or make reference to the terms 

of the Joint Venture or Joint Operating Agreeme~t governing that 

exploitation ~d where in the normal case there is an operator acting 

for the Joint Venturers it may explain that the operator is under a 

duty to obtain the best offer. On the otherhand the employer may 

choose to assume that all this is within the general knowledge of the 

contractor and, if as operator he is a major oil company, then he 

will seek to impose on the contractor the terms of his internal standard 

contract and established procedures on tender bidding. 

Next the "Inquiry" letter will deal with any particular 

requirements of the host government ~hich probably also requires 

competitive tenders. The host government will probably wish to afford 

host Contructors an opportunity of participation in the host countries 

exploitation of oil and gas reserves. Apart from this principle th~ 

host government is clearly concerned to see that the construction costs 

which may be offset against ~axable profits of the oil exploitation 

are not too high as otherwise the government profit by tax or by 

participation in the development would be reduced. 

(2} Enclosed as annexes to the "Inquiry" will he ganeral 

conditions, special conditions, scope of work, technical infoI"llation and 

instructions including a tender bid form. 

The tender documentation being drafted by the Employer tends 

to impose maxi!?IUlll obligations on the bidder and minimum obligations on 

the Employer. 

/The bids 
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The bids are generally sealed and opened at the same time and 

the tender evaluation takes place leading to the creation of a short 

list. In offshore pipelaying work there is o~en the need for 

consultations with the short listed bidders regarding further tecpnical 

solutions. 

Depending upon the state of the market ~he invitation to 

bidders will either state that ther~ will be no opportunity for 

adjusting prices during the period of tender evaluation or that there 

Might be some negotiations on the subject or remain completely silent 

about the possibility of negotiations. The third stance is 1..mdc.sirable. 

With the first two the Contractor knows where he is and he can elect 

whether to spend time and money in bidding or not. If there are to 

be subsequent negotiations most Contractors would be unprepared to 

go too low in their initial quote. From the Employer's point of view 

however it is not just a questio~ of obtaining the lowest price; it is 

also a question of getting the pipelines laid properly, because 

(certainly offshor-1::) it is a very expensive business to have to 

come back and either repair or relay. There is much to be said 

therefore for employing a Contractor with a known track record for 

offshore pipeline laying. The polky approach to be adcpted when 

using the tender system should therefore b~ such as to hold the 

Contractors' general confidence in being wiJling to participate in 

the tendering system. 

An operator when acting for a consortium is in a slightly 

difficult position here. He has to know that his p~rtners in the 

exploitation of the oil and gas reserves will be happy with the 

conduct of the tender evaluation and subsequent negotiations. It is 

understood that certain restrictions i~posed oy the legislature of 

Norway in 1898 against neeotiations and re-bids after tenders for 

government contracts have been opened were the result of several firms 

h3ving gone bankrupt after having reduced their tender price too much 

during subsequent bargainipg, Dt?nmark has legislated obligc.tory 

rules on tender bidding for private industry. The tenders are to 

be opened in the presence of the tenderers. The price is to be read out 

/and price 
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and price reductions a~er the bid is opened are prohibited so far as 

selecting the lowest bidder is concerned. In England the Joint 

Operating Agreement for offshore exploitation has to be approved by 

the Department of Energy and under the usual form of J.O.A. the 

operator is obliged to obtain competitive sealed bid tend3rs. 

Furthermore, there is a Memorandum of Agreement between all 

the operators of the British sector and the Department of Energy of 

3rd November 1975 {it was revised 2nd February 1981) which assumes a 

bidding arrangement under which British Industry is given a full and 

fair opportunity to compete in bidding for tenders. It er.visages 

tender evaluation procedures where inequalities in tt.e submissions are 

resolved relative to the short listed bidders - but the wording is 

somewhat flexible! 

Ci.,) Standard Forms 

There are several types of standard forms of conditions of 

contract published by Yarious professional bodies which are used in 

the engineering and construction fields as a basis for contract and 

conditions of contract for example:-

(a) the ICE Con,litions of Contract (conditiofls of ccmtract 

for w.irks of civil engineering construction Fifth 

Edition 1977) - it is understood that these conditions 

form the basis of many of British Petroleu~'s contract 

and conditions; 

{b) the FIDIC - FIEC Civil Conditions of Contract (Conditions 

of Contract (Inte~ational) for works of Civil Engineerinr 

and Construction - Third Edition 1977) - these are 

based on and are similar to the ICE Conditions but 

arc specially adapted for use where compa~ie~ of inte!"national 

standing are invited to tender for works involving civil 

engineering construction anywhere in the world; 

(c) the Red Book Conditicns of Contract (Model form of 

conditions of contract for process pl...mts suitable for 

/lump 
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lump sum contracts first published October 1968, revised 

April 1981 by the Institution of Chemical Engineers) - these 

tave been used for some lump sum contracts for the laying 

of pipelines in the United Kingdom; 

(d) the Green Book Conditions of Contrac~ (Model form of 

conditions of contract for process plants suitable for 

reimbursable contracts in the United Kingdom, July 1976 

published by the Institution of Chemical Engineers) - these 

conditions are quite often used in the United Kingdon for 

the construction of LPG pipelines and assocj~~ed plant. 

The advantage of using a standard forr.i is that it is immediately 

available for use and will be knmm to be generally acceptable to the 

Contractor to be employed on a project. The disadvantages are that 

the dra~ing is o~cn rather loose and the conditions tend to be Contractor 

oriented. There do not appedr to be any Standard Conditions for offshore: 

pipe-laying works. 

(v) LETTERS Of IPTENT 

A contractor often asks for a letter of intent whilst negotiat:ic-·ns 

are continuing between him as selected Contractor and the Employer. One 

kind of lett~r of intent is a mere statement of commercial intention, 

pending further negotiations and finalization of the contract docurnentatfo~. 

This kind of document contains no intention to be bound legally until 

thr~ contract documentation is concluded. A second kind of lE:tter of 

intent is one where the parties intend to be bound but that some of the 

d~tail>~d terms require to be incorporated in a formal contractu:1l document . 

Le~.al relations are intended to te created on the basis of tho::: broad 

principle ter~s agreed. If a letter of intent is legally binding ~t is 

generally couched in phraseology which permits it to comprise of an 

interim arrangement terminable at any time upon audited costs being paid 

to the Contractor as may have accrued at 1ate of termination. 

/(vi) 
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(vi) PART PERFORMANCE 

It is possible under English law for a contract by conduct to 

arise where in reliance upon certain assurances given by the employer 

the contractor has col!Dllenced construction arrangements. 

II. THE INDIVIDUAL CONTRACT CLAUSE~ 

Prelimir.ary Note 

The general conditions to which reference is made with reference 

to on-shore pipeline contracts are those of the: 

INSTITUTION OF CHEMICAL ENGINEERS 

MODEL FORM OF CONDITIONS OF CONTRACT PROCESS PLA.~S 

(REIMBURSABLE) 

1.. DEFINITIONS 

(a) Employer would normally be deemed to include his authorised 

representatives. 

(b) Contractor would normally be deemen to include his employeQs 

and agents contracting to perform work. 

(c) Engineer would normally be deemed to include the person from 

time to time appointed by the Employer to he Engineer and 

his authorised representatives. 

(d) Right of Way would cover not only the pipeline trench and 

the safety area but also the working strip and access to 

the working strip. 

(e) Work would generally be defined as wide as possible, for 

example, it would include all the obligations and 

requirements imposed upon the Contractor. 

/On-shore 
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On-shore Contracts 

"Definition of Term~f' is contained in clause 1 and 

"interpretation" in clause 2. 

It is clearly imp~rtant to estahlieh which legal system will 

go·,em the parties' obligations and by which the Contract is to be 

interpreted. In this case it is the law of England (2.1). The Purchaser 

will frequently insist on his own law and legal system governing the 

Contract. In the event of conflict between the general conditions and 

the specification it is usually desirable not to have the provisions of 

the general conditions prevail and since the parties will tend to be 

more specific in writing the specification than in amending the stancard form 

to suit their particular requirements (2.2). 

2. SCOPE OF DELIVERIES AUD SERVICES 

(a) Definition of Scope 

Lawyers and Engineers must combine their efforts to define the 

scope of the contract to prevent the contractor using variation 

machinery to increase the contract price. Very often it is the definition 

of the scope of the contract which governs whether or not a claim to 

variation is genuine or not. Wherever it can be reasonably inferred 

f1'0m the contract description of the scope of works that other undescribed 

work would be necessar"J to achieve completion or a satisfactory and 

effecth-e result, then, in the absence of any contrary indication, such 

undescribed work should normally be regarded as included in the 

definition of the contract work in the contract. It is better to rely 

on express obligations rather than implied. This makes the dra~ing 

of the scope of the contract clause a most important consideration. 

(h) Respen~ibility for ground conditions 

It is usual for the Contractor to accept the full burden of 

site investigations. If the Employer provides any data, then 

nonr:!theless contractor should bo bound to make all necessary enquiries 

to verify such data, and the cont-ract should make clear that the 

Employer accept the responsibility for data so provided. 

/On-shore 
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On-shore Contracts 

These are set out in clause~ 3 and :.+ of the general conditions. 

The scope of the Contl'actor' s work is defined as bein:; "in 

accordance with the provisions of Schedule 1 (Description of the Works), 

the Specification and the other provisions of the Contract. Lack of 

definition of the precise scope of the Contractor's supply may be the 

raison d'etre for the use of a Reimbursable Form of Contract. Where a 

lump sum is to be used for any 9art: of the supply appropriate d9tail 

will be required (see Guide Notes B & S). "Horks" may be exp.:!cted to 

include provision and removal of te:nporary works, and site restoration. 

The Contractor is required to carry out~ ''the Works" (as defined) 

in accoriance with f:ood engineerin;_; practic·a ,:lnd to the re.:lsonable 

satisfaction of the Engineer. The qualification ''reasonC"cble'; is desirable 

from the Contr<?ctors' point of view, ,?nnbling him to challenge the 

Engineer's decision in arbi"!r?.tion i:' h:: consid,::rs it unreasonable, 

A brief sumT!'lary of t'.•-= distinction 'tt!tw2cn Lump Sun: i'l.nd 

Reimbursabla Contracts is conti'dn.;d in sAction 3 of the Introductory 

Notes on pages 2 & 3. 

3. CONTRACT DOCUMENTS 

(a) Representatives during negotfations 

The Employer should exclud..'.! any represF.?n1'.ations or understandings 

from the ambit of the contract 1J.r.less such understandings or representations 

are set forth in the contrect C.ocuments. 

(b) The position of the En~in11er 

In sor.1e contracts the Engineer is closely allied with the 

Employer and the Contractor is hound to <foal with the Engineer directly 

on all matters relating to the work "ind in the ~went of any disagreement 

!he requirements of th1.: contract <iocument shall be decided by the 

Engineer acting reasonably. Tte COT!lTllittee reviewing the FIDIC - FIEC 

/Civil 
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Civil Conditions (1977} has recently suggested that the conditions sl-ould 

contain the following provisions:-

"a. "requiring w.~ximum co-o~ration fror.: both parties and the 

Engineer in the performance of the contract and the 

practical sclution of problems". 

Und9r civil legal systems it is understood that an appeal 

founded on S:JCh 1'asic principles would lie if a.1y party 

should depart from them. Under English common 11'.W legal 

syst~rns specific objections could be ineorporeted i.~ the 

contract with arpropriate 'll'bitraTion mac~inery. 

b. "defining the circ1::nstances in which the Engineer can be 

requeste~ or is required to ~ive decisions or instructions 

."lnd defining th•~ circumstances in which decisions My be 

reviewt:d by thn Engineer. Where possible a fixed time 

scale for d<3cisions sh~uld be defined, otherwiae decisions 

should be requir.-ed in a J"e~sonable time". 

A review of each and every e~isting reference in the standard form 

of contract to the Engineer·' s 1'opinion'' or "satisfaction" is surely 

desirable with a view to deletion since such references are to a 

!ubjectiv~ O?inion of the F.ngineer and not to any objective test. 

Although the contract provides that sor:w opinions can be overrulEd on 

arbitration, the wording of the arbitration clause can easily be 

misconstrued undE:r so~.1e legal systems or if the arbitration cl:iuse is 

altered. 

c. "more attention shC1uld he given to the powers of the Engineer, 

which teing fairly wide ~n<l loose, may actually disadvantage 

even employer~ and ~n~incers. 

( i) if the powcrc arc. .-,x:.:rcised, by rendering an Employer 

exposed to fin<mcia.l cla.L'Tls by the Contractor in a 

ntL"lber of sit:u!ltion~ •,•hid~ arc re~lly the responsibility 

of the Contr~ctol' :. 

/{ii) 
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{ii) whether or not the powers arc exercised, by rendering 

both the Engineer and the Employer li~ble to third 

persons for da.~aee or accidents occurring during 

construction which are in reality in the Contractor's 
area of cont!'ol." 

d. "defining the reasonable and objective criteria upon which 

the Engineer will h~ve to exercise h:s discretion, wherever 

he is given a discretion by the terms of the contract." 

(c) Time allowed for Tendering 

TI1e time allowed from the drtte invitations first go out for 

Contractors' tenders to the ~ate that the works u.~der the contract are 

to commence may well be insufficient for negotiations and all the formal 

d\>cumentatinn to be completed. The consequences are:-

a. that the contract is signed after the works of th12 contract 
have started. 

b. the parties will be working under pressure anc this could 

lead to mistakes in documentation. Piecemeal changes 

could effect construction of other clauses. 

A further reason for pro\·iding for a reasonabln time for negotiations 

is to allow negotiations to be opened with another Contractor should the 

original negotiations break down for any reason assuming that the letter 

of intent if is proposed to be issued is not a letter which cre~tes 
a binding contr~ct. It could be however that commercial considerations, 

such as a tight programme for the laying of a pipeline, operate against 

the holding of successful n·~r.otiati".)ns. Very often the date for oil or 

gas having to be on stream is r;o tir~ht that the construction programme, 

which is only part of the whofo project, has to he kept to a tight 

timetable. This would not pr.n"lnit time tc ~o through the tend.,ring 

procedure again to find a new Cont:r.actor. 

For this reason amcni::st oth8rs, most Employers have their own 

standard contr~(ct condition!;. 1 t fa eris 5-er for their lclwyers to JMke 

/changes 
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changes to those condit.ions rnther thar. for an Employer's l~wyer to try 

and negotiate and chan~e the Contractors' standard ccntract and conditions. 

(c) Ccn5truetion of Contt·aet Docu.11ents 

It is perhaps unwise to provide that priority should be given say 

to generrtl conditions over and ab~ve a schedule of pr~ces or technical 

docur:;entation faming part of the contract. Some contracts st-ate that 

priority should be given in thE: event of ambiguity or contradi~tion to 

the agreement and to the schedule of prices. They have priority over 

g.::neral conditions and over technical documents. If a lawyer (~oes not 

understand technical docUi~entation the result could be to upset the 

bala~~e of tte norrc.al rules of construction. 

On-shore Contracts 

These are reff)rred to in clause 1 of the Form of A~~ement 

in Appendh 1 on page 34, They comprise the Fom of Agree:nent, 

Gener~l Conditions of ContracL, Special Conditions (if any), 

the Specific~tion and Drawings (if any) and schedules relating to 

the 1escription of the wo~ks etc. The order of precedence is 

provided for in clause 5 of the Form of Agreement and under 

clause ?. of the agreement, t~e Contract as defined in cluu~e 1 

conprises a ''full statement of the contractual rights and 

liabilities of the Purchaser in relation to the Works'' a:-id n.-,thing 

sirncd prior to the Contr3ct has any contractual sffect. 

Without such providions, confusion can often ~rise as to whether 

particular docum2nts h~ve been incorporated into the Contr~ct. 

p3rticularly whl"re different ter:ns have been discussed <lurin~ 

the negotiating staee. 

'~, WORK SCHEDULE 

The Contractor being an independent contraetot' should be fully 

r1::r.ponsihle for scheduling wol.:'k. Some Employers howev(!r think 

it prudent to lay down hours of work and working days per week. 

Oil Company Employers have P tendency to specify wi~hin the 

seopc of work not only the e':tent of the work required but also 

/-t:te procedures 
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the procedures to he adopted by the Contractor in executing the work and 

achieving the principle o!:;,j~ct. Ly imposinr, his own procedures and 

quality test:s and controls ove'.".' the Ccn'trl'\ctor the Enployer ll'.ay possibly 

relieve the Contractor, if the ~c~tract is governed by English Law 

from some express or implied obli£a~ions as to the performance of work. 

So perhaps if any sch~dule of work procedures are to be ~nnexed to a 

contract, they should be those of the Contractor .;md identified as such. 

One can reasonably expect them to have been fully debated prior to annexation! 

5. TRAHSPORT FROM FACTORY TO SI'i'E OF 

On-shore Contracts 

This is only briefly de'1lt witti by cl;J.use 23 which relates only 

to provision by the Contractor :Fo'."' ade-:uate u;.loadins and storii~e 

facilities on Site and the requirement for consent of the Engineer if 

the Contractor wishe~ to delive!' before the date specified in the approved 

programme of work. The respor.sihility for transport would appropriately 

be set out in Schedule 1. (description of t~e works). The cost of 

transport would be included .ir. Schedule 2 (Schedule of Costs Elements -

Materials and Suh-contract M;iterials )(see pafes 1+o t~nd 41). Risk in 

the material~ remain with the Contractor until take-over by the Purchaser 

(30.1). The time for delivery will be gov~rned by the approved 

p!'Ogramme of work (13.1) and Schedule 1~ (times of completion). 

For more detailed provisions relating to dA~age to highways, 

transport of plant and transport of materials, see ICE Conditions of 

Contract Clause 30, which govern strengthening of and damare to highways 

and bridges, and transport of Constructionnl Plant and Materials. 

6. REGULATION WITH REGt'.R9 TO SP,\T<J:'. Pf,RTS 

On-shore Contracts 

This is not spccifi~"lly de;1.1.t 1dth in thti &'.<:meral conditions 

of contract, but may he inclucii;>(! Jn ScLcriulc. 2 (Schedule of Ccsts 

/Elements 
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Elements - Fielrl Commissioning) (see page 41). 

7. REGULATION WITH REGARD TO MAE!'IT.MANCE EQUIPHENT 

On-shore Contracts 

This is n~t specifically de~lt with in the general conditions of 

contrac~ but may be included in Schedule 2 (Schedule of Costs Ele~ents -

Construction Equipment and Tools) (see page 40). 

8. DELIVERY or WORKS - Pf,SSIUG OF RISK - TRANSFER or TITLE 

On-shore Contracts 

This is specifically dealt with by clause 24 - Ownership of 

Plant and Materials. Property in the plant and ~~terials ve~ts in the 

Purchaser on delivery to Site. 

Where plant is being assembled and installed on the Purchas~r's 

property and commissioned by tne Contractor, it cculd in theory be 

argued that the Contractor should retain ownership of and liability 

for the goods until take-ov~r when property and risk woulc pass. This 

solution is howeve~ o~en inpracticable since the Contractor will 

require a substantial payment for the ?aluc of the goods when delivered 

and the Purchaser will require security for the money paid. 

Risk however remains witt the Contractor under 10.1 until 

take-over by the Purchaser. This must of course be {unless otherwise 

agreed} expressly stated, in th~ absence of which the Purchaser as 

legal owner of the plant, will find himself treated as the person upon 

whom liability for any loss o~ damage falls. Agreement may bG reached 

that the Purchaser will assume responsibility for taking delivery 

and storage of parts unt :i.1 ne8ded ·'!.nd that while the Purch~ser is 

act•.ially handling or storin~ the plant, risY. rt~ains with the Purchaser. 

/9. INSPECTIONS 
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9. INSPECTIONS AND ~'CSTS 

On-shore Contracts 

Inspection and off-site te8ting is dealt with in clause 21 ,,,.hfoh 

incorporates provision for no-t:ice to be giv-:m by the Contractor to the 

Engineer. Undel" the provisions of this cla:1se the Contrncto!' is required 

to carry out off-site tests in acco~dance with th0 inst~uctions ~f t~e 

Engineer before delivery to site. Cl<:·-ise 2:!. contains no pr<)Visio!ls for 

reasons to be givr::n for rejection or for the r:::nginecr to re entitled 

to request only such tests c..s ci1~c ruasonable. IF th.-~ Purc~aser wishes to 

impose special tes"!:ing procedure5 over and ahove the Contractor's normal 

internal procedures it is r:1esfr.s.ble t'.1ctt the;se ;~8 clearly defined in 

the specification to enable t'.1(: >nt:r.ri.c-t:or t0 "lllow for these in his 

priogranuning. Clause 3li rel3.t~s -::~' nerfo1'~-:tnce Tests. This clause is 

howevel" only rel~vant if th€. CL.r,tr,'2.Ct')!' h2.S c-iven spl!Cifie: :_;uarant•~es 

in respect of the perforr:vmce '1f th::: plant. ( s.~n also Guidi} No+:e K). 

10. PACKING :,ND M!>RYING 

On-shore Ccntracts 

This is not sp-::-:cific.'l.l.ly ,~ealt with in the :;eneral conditions 

of contract. 

11. TIME FOR cor-~PLrTION - DE:.if1Y 

On-shore Contracts 

The time related provisions arc contairn3J in clauses 11.j., 15 and 16. 

The times for co1.1plet ion ar<~ ta be inserted in Schedule 11. 

Clause 14 .1 contains a mechanisr1 r.1bereb:,: th,~ dates may be c0mpleted 

after execution of the Contr::.ict ( sul"r-j <:>ct to reference of ,'l.ny dispute to the 

Expert if the Contr.,i.ctor i'!.ncl En:-;:.n~cr c:innot a,~rcc on completion dates) 

to enable design work a;1d pl'!nninjj to proceed to a point where the 

/Engineer 



Engineer and Contractor cnn 2.-:':'.:?e on ta~[;(~t <l.-=i.t.:,s. Under 11;. 3 the 

tng!neer is given power to S'..!.Sf:·"'-d per£'ormance of the works but -no 

power to orrier acceleration. 

Clause 15 cont.oiins pro·.'isi:::r-.s relatir.g to delays and extensions 

of time. The Contr.J.ctor will be; entitled ·to an extension of time "1here 

he is delayed nby any matter not under li~.s reasonabl~ control <.including 

an instruction by the En.~ineer) which affects th~~ progra;r:me of work'. 

An extension of time is ~lso apparently permitted in cases cf Fcrce 

Majeure under clause 43. In that clause Force Majeure is, to some 

extent, defined. 

The liquid.aterl dtma·~cs pro\·isic.,ns are contai:1ed in clause 16. 

This is the standilrd fo!'I'.': cf liquEc.ted da;;:a!~es dause w"iereby the 

Employer is entitled to clrtim r'.<::na;res <=or del.:1y in :ompletion which are 

automatically calculated in a·~cc-rd.ance ·with t'he lcnr.tll of the deley. 

Under English law -rhc real e:'t~~nt c:~ t'!-1e Plaintiff's loss is irreh~vant 

where a valid liquid.::itcd da!:la3:CS claase ;ipplie~, and the fj_aintiff 

will recover ttllC? precise ar.a1in-t cs.lculateCT in accorcancc with the 

liquidated damages clause whrit:.;' 1er ~'is actual dctm:i.~':! may be, unless 

the clauEe is held to "!mount to a :ren.11 ty i. •'.'. not ·" genuine p-re-est imate 

of damage. To be dcclnred Ci p1;;n::1·:-:-', the i'lrr:.:iunt of Equidat~d daT'lages 

would have to be wholly ur1reascinable -=!.nd tl"': cir.us would b.:i on tr ;n 

attempting to attack the cl.:iuse. 

There are no bo~us provisicns. 

12. PRICE 

(a) Intrusion by Gov<?rnment .\gf'ncics_ 

Many countries hnVE! set up a~'3ncfos th•~ C)~'ject of 1·:hich is to 

ensure that the Employers of pipeHr,1.? layin~ oper"lt5.ons dve every 

opportunity to the loc2.l inrlustry to '~ct involved with the ;,revision 

of goods, servkcs :rnd mcp•::rt:i.::>a r1::lating tn the cY.ploit~tion of that 

country's oil and r.;as r€!Sources :. in some cases this may invcb·c specified 

pricing provisions. 
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(b) Export Credits 

It is usual to bind the Contractor to give such information, to 

supply such documentation and to cornpleLe such forms as the export 

credit agency involved (if any) may require. The qualification limiting 

this to ;•reasonable !."equirements" should not be acce?ted since some 

government export a~encies make unusual demands. 

{c) Open ended price 

Decisions cf the Em;list Cc;..:='ts have been given to the effect 

that, where all other eleme".lts n.re contracted CJ.nr'l nsreed, a stipulation 

to agree a pi~ice at a l.'l.ter da':e ~'.· .. 3s not- P.ecessc:ri.ly inwi.lidate the 

contract. It seer.is tha'!: t'.-ie Court will ~'"nt an l!rder fo1' the parties 

to go away and re<1pprais~ t:i.;,; situ?..t.icn 2nd report back -:in. the price 

agreed, It is sui:;;ec;te,l thrit this is not v~:-.ry satisfactory and that the 

parties should use every endeav~ur t.; agree comrre~er.sivs schedules 

of rates and prices not only ,"or the princii;aJ. work but also for 

addition;;?! work that r,:izht hP. ordc•reC.. 

(d) ~ 

The construction of off ~;_'~ ripdin<:s is fcn3rally on the basis 

that Contractors ~re pai<l on a ~ay rat~ and cost-plus basis, at any 

rate so far as the north Sea is concerned. Day r<ltes are payable for 

the Contractor's own equinment. So far as sub-contractors services 

and materials arc concerned, Contr~ctors are reimbursed on a cost-plus 

Msis, the 1:plus' 1 l:dng a mark-up -:o cover handling '1nd administration. 

Th ... • .f: • • l' f tl e construc •. icn o. 9..!!:~o~ pipe :ncs are more requen y 

contracted on a lump-sum basis, but som~times on a reimbursable basis 

or on a mixture of the two S)'St~r.is. 

(e) Bonus Payments 

These are arr;in;·cments wh•~r•~by Employers ray bonuses linked to 

the speed of constructicn and completion of part of t:1e works by 

certain dates. The Contractor v:ill ur.douhtwi.ly argU13 that he should 

be entitled to his bonus if he wou).d hwc nchioved :i date but for 

/matters 



matters outside his control, for exam?le, an event of Fo1'ce ~!aj~ure, bad 

vea·;.her. interference by Third Parties or causing instructi-:ins delay 

from the Employer. It is really a question of risk apporti,:>nme!lt between 

Employer and Contractor. W"nether that should b~ the ~amG appcrtionm~n: 

as under the main contractual clauses is a matter for debate. 

( f) Curren<:l: 

A very substantial proportion of pipel~yins contracts b th(; 

North Sea were awarded to non-UK comp.~ni"s. TbJre was a t irne when th:<! 

English Courts would not make a-;.rr>_r,fa of dnmages in ct!~,;nci.;;s other than 

sterling. Since the case of '-lili.:i.n,3cs v. Ge01.'.r::e Frank (T.:xtiles) Limited 

(1976) AC 443, claims mndc in forei171 curren~i~s will, wh~re appropriate, 

be accepted by the English c.-curts conside:<."cG hy the En:~lj sh Courts in 

relat!.on to those currencie.3 anC. ju•lpnonts r;h·nn and enforced by the 

English Courts in th0se currenc5_Es. 

Employers sho~tld therefore -..;;xr;.;ct to p.oiy in tte curr<i!ncy of the 

contract whatever th"! rate: o.f excl.::1nr;e p:!:'e•Jailinp: ,rys l:::etwee~ his own 

currency and the contract cur:'o_;n·:y ! s ;;i.s at the -'..ate of ?ayr.,E:nt. The 

Employers may well be ad•rise0 t·: >uy forwarc: to cover the risk of foreign 

exchange fluctuations. 

So far as the Contractor is concerncci. he w0uld not normall~' 

expect to bear the risk of ford.t;Tl exchi'ln~e flu..;tnations. If there is 

a contractual tern requirin_('. Mm to clo so in ::my respect t!1on the contract 

should fix the actual cxchanr,~ ro.t.-,s. Contractors often tender on the 

basis of fixing their own tender price having r.cgard to certain foreign 

currencies payable to sub-contri"ictcrs. '!'h12~e may well be a range of 

sub-contractors each with his ow.1 quoted rhy-ratcs er lump sum price 

in his own particular currency. Sor.1::; ~ontractors approach the problem 

by stipulating that a fixcc". v.irc.-r.tarre cf dtht1r lump sums or day rates 

(as the case may be) r.houlr: r;t:• V'l!'ie<l in a.ccordi'!.nce with variations in 

the rates of exchanr;e betwer:ri the currency 0f the contr~ct .:ind the 

currencies in which the C(mtracto:t> has to pay his ~ub··contractors. 

/(g) 
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(g) Exchange Control 

During the construction period local legislation 1r,2y change in 

the countries of the Employer, the Contractor or su't>-contr.:tc'f:ors. Exchange 

control consents may be rescinded. Contracts :3houlC: no:::-r::ally contain i'! 

provision in such circ11!:1stanc·~s that the contract should !lot tie voidable 

at the instance of 2.ny party :md then provide for some solution. The 

Contractor may ha•·e to accept payment bein~ made into hJ.ocked accounts 

of amounts equal to th.: pa.yrr:ent in question converted ir:--:c +.he a])propriate 

currency at say the mic.1-r:1a.rket ra:te a= oxcha...'1?,e on tnO? d.3.y ut:en the 

payment is made. 

On-shore Contracts 

Under the ?rov.:.shms c:'.: r.:la.1~s.: 2·.1 t!°:•~ Con·~ract Price is to be 

calculated in accordance 1Jith t"-"' r~'O':.:.sir:·r.s o~= Schedule 2 (Schedule of 

Costs Elements), Sched1;le 3 (Sr.:tP'.::,1::..'." ,;.:: ".:=+.·~-:: c.nd Ch.'!rgi.-:s) 2nc clause 

35 (liability for '1efocts). 

Schedule '2 sets out a t::pical list of r.1ain cost cle:.:ents under 

the headings, Home Office, Con~ '.:::'uct ion Lqui:;mcnt .:"?.nd Tools, Materials 

and Sub-Contract Mater i-1ls, ? : .. :J '-~ Off ice, Field L.i.l-iour, Fi~ ld Ccsts j 

and Field Co:1T!lissioning. 

Those cost elements inentif:!_," .. l in Sche.fole '.2 w:~ich ".,.." chargeable 

to the Purchaser at other than net cost will require .?. coI>responding 

entry in Schedule 3 which lists t!-.e rates ;:md char1:~cs ~o enable the 

relevant parts of the Contract Price t0 be calculoted. R0ference is 

made under Schedule 2 to Rates for Hon:e l)ffi:::e P..:rsonnel, Rates for 

Field Office and Field Supervisory PerRor:.nel (includinv. commissionin~), 

Travelling and Subsistence /\llcw.:.nces, ~'2 1 :r0r::raphic Rates, Computer Fates 1 

Construction Tools and Plant 0 Field Labou:.', Procurement Rates and Fees. 

13. PRICE ESCALATION 

Prior to the first mai0r (·il crises in 197'.1 <;:iscal.:iticn formulae 

in construction and sur?lY C(~::ltl'J..:ts, whilst not being ui1co::-.'.;.cn, 
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were not regarded as being us;ic.1. New it is the norm. So:ne Contractors 

have been using price variation formulae to escalate the contract price 

rathw than to vary the contra.ct price to reflect inflation. Some 

countries like the UK, are pursuing anti-inflation polic:es. Where 

price reductions <'Ire encounter:::.'!., if an E~ploycr is i'.!Xpectcd to reimburse 

a Contractor for increased ccsts, so a Contr~ctor should afford the 

Employer the benefit of any d8cre~se in prices. 

On-shore Contracts 

Where '":he Contract: is wholl:.r reinbursable, escalat i.on will 

only app.i.y to thE: ra"!:es and c;1arges given in Schedule 3. Reference 

is rr.ade to escalatio:, in :;uic'? Note F.. 

Where the ?<'ice contains lump sum elements see Guide Note S. 

Where there '1re substantial l•1:np sum elements, it !r.ay be 

necessary to incorporate ?revisions fro~ the Model Form of 

Conditions of Contract for Proc.=:ss Plar.ts Su:itabl.?. for LuT:lp Sum 

Contracts publishc(} by the I!lstitution of Che::iical Enr;ineers 
(the Red Book). 

1... TERMS OF PAYMENT 

(a) Timing 

A reasonably sbrt period shculd normally be stated with.in which 

paystent certificat~s must be issued. A payment certificate should not 

be held up simply because some minor matter remains unresolved. Contractual 

conditions should provide a mechanism whereby deductions cun be r~ade in 

respect of such minor matters. Contractual conditions should normally 

deal with what hdppcns if thGre is non-compliance, 

(h) Interest on late pnymcnt 

Under English Law it is necessary to ha•1e express contractual 

provisions prescribinp: th~ p;;vme:i t of interest fo-r late payment. 

The case of London Ch~tham, and Dover Railway v. South E:istern Railway (1893) 

/AC ~29 
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AC 429 decided that the!'e is no cust;Jm 0f trade or :n=~rc.>.r,tile usa.;;e in 

relation to buildin!' contracts which entitles any person ta in'!:cre:st for 

the late payme!lt of any sum unless .3.nd only to the extent that th1e contract 

provides ctherwise. If proceedings are actu~lly t ihm then intGrest 

can be awarded at the rliscretion of the English Cc:ir-t o:::- 1::n,~15-s; 

Arbitrci.tor fer whatever pericd is deemed arpropri.'".tc. It .;i~p8ars how.;V•3I' 

that if a person p~ys up just before proceedin;3S a!'e cor~enc•..:d that this 

e!'fectively prevents the injurecl party f~om rGcovnring int'°'rest fo the 

absence of contractual i:)r:wisior-.. 

On-shore Contracts 

This is ~OVC:l'Y'.C::J. i- V :!lC.'1':';~ '.';9 :.;(-,i-;h ;'·r'0Vid.:;s for r2yment by 

monthly instali"'ients '-'-~11e~s otiw:r":rise s:-·~,ciflcally :c.rcTrided in 

the Contract. ::::-i f-,~, :'._r:. .~ ,. ;..' 1'ocecl:.1r·:: ·':o be foll.owed is that 

the Contr.:lcto::." su'..:;;dts ·i Y'-:;.1:;·.cst fol' 9ayrricnt each ;.1onth to the 

Engineer, thr~ :::nginc:2r C•;"'.'t:t':'i . .:s withir'. : d;:;.ys suhject to any 

further infot'TC.ation •'hi:::h the ::r11:in..::c1' r.iay :->equire frow the 

Contractor, 2nd the ?urc' a.sr:!' shall r.::y ,.;J_t!-Jin 14 d;:ys of receiving 

the certificat.!. 

Such interim ccr-;:i fic.:::.t<.'S are rL't bir.ding: or con•;l,.1sive 

as tc the quality of tr·<C P.'rY pe'!'forrn2d by the Cor!tractcr. 

In view of the provisions cf +he i11"bitr:::.tion clause (46) it 

would also see.-r: th'-'.t a. c.;rcifi.'.Cate is n(,t a condition p•ecedent 

to payment since th'-~ f.:.."'hitrato::."' under L~f). ') h:=:ts ~;ower to revise or 

overrule any decision or certificate nf t!-:e Eng:in~ier. 

15. SEClBIT!ES 

(A) In fav<."ur of Er.iploy8r. 

aa. Bond - Guarantee - S11rety 

The obj.~ct of a Bon,:: is tc' .·:1.:i1'ant1c,: tlw Contractors 1 perfo?'lMnce. 

Problems arise wi tl~ rej';:.rd to nff"-shore pipe1-ine cc-nt1'acts where work 

is to be performed "n a <lily rat~· work basis. No bond or insurance 

/company 
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company or insurance r,rnup is g;nr.,~ tc· b::: w:".llin:; to provide a !)oud for 

even its nest respect8d C·::intreictor where work o:: this kine i~ involved. 

It will be recalled that in ma.ny 0.ffshore pipeline laying contrac.ts 

there is no obligation to maintain .:mC. or to rep::iir (;efects. Decause 

conditions under sea are not easily the sutject of' ir.spectfr.n and testing, 

there tends to be :frequent changes in thi~ !3cop·.: of work, 

The present system of ."!ttachim a stan1ard form or bond to 

Standard Conditions is tr.ou~ht to ::-·e inadvisable. The forn of bond 

should be tailor-made t0 th·~ contract 1-n qttl'!!tion to avoid contractors 

charging heavily for the risk in makin"" t~1e:i.r tender or in somE: cases 

to avoid the best Contractor not he.ing f:T'•~C'3.red to tender at all. 

Contractors are nervous .::i'hcut the cc:le~tibility of sums secured by 

bonds, guarantees, letters of credit or surety contracts because in 

recent times there have been sornn unjustifierl call-5.ns. The contract 

should make it clear that sun:s secured by such documents shoull: only be 

collectible on default. Contract co~1diticns should clearly specify 

the circumstances in which such surr:s may be calle(: and shotlld specify 

the specific form of proof require<~ fro•n tho r:mr;loye:r. in such event. 

Thus, for example, if bonds ar:e tc be issuerl on r1.f!tnand then they should be 

collectible only ar,ainst the is~:u~ by the Employer of a cou::'lter-guarantee 

issued or confirmecl by a prime Ban> in the C•Xitractor 1 s country and 

payable upon judgment or awar~. An alt~rnative suggestion is to provide 

that the bond moneys should °!')e paici by the 'iuaranteeint, bar.k directly 

into an escrow account, in a neutral country, from which they will be 

collectable by the Employer if -'ind when and to thP. extent that a judgment 

or award is made in his favour. Failure to take the~"? steps means that 

a Contractor will price ~gainst the risk in his tend&r. 

bb. Bid-Advance-Performance-Wa-Nnty-Security 

See comment below. 

cc. Letter of Credit. 

The provision of a Lett'-'!' of Credit is no gunrantee ,:·f performance. 

It is simply a systum cf unatling the Employer to draw on it for certain 
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specified reasons, such as:-· 

( i) in respect of lfabilities incurr~d by the Emplc..'yer against 

Third Parties where the real rEsponsihility lies with t~c 
Contractor; 

(ii) in the UK in respE:;et of the Employers 1 pc tent ial lial:: ili ty 

for tax und8r certain proYisicm; of the Financ0 /.ct on 

profits 0r assr~SS(~d profits of a non-UK Contr::.-::t'.:'r per.forming 

exploit:itfon activities for tho Employer in DK designated 

waters. 

It is a '·rell-established principle of intcrnatiom1l law that 

one country will not enfr;rce the tax law of another country so that 

there is little P('int in d2alinr: with the matter under the contract 

hy way of warranti:.::s or ind€r;mities. The a;nount of th.;:, Letter of Credit 

under English La"- :lurisdict :.o!'ls r1ust be reasonable so as not tc be 

deemed a penalty. 

dd. Retention Monies. 

The object cf the E111ployer reti1ininr. money upon th8 ;v1yment of 

the Contractor's monthly certificate is to procure compliance by the 

Contractor with any ohlL;ations th::•t he mir,ht ha•re to (a) ~cintain the 

works an<l (b) to :.""epair an:,• defects in the cor.ipleted works. Where an 

offshore pipelaying contract is concerned ancl there is no obligation 

for running maintenJ.nce or to corn1.? hack to site and repair lefects, 

it is possible that the use of a retention clause r.1iiht he reGarded as a 
penalty. 

On-shore Contracts 

Provisions is r1a(fo in clause :Jf',.4 for tlie Contractor, if 

required by the Pm"chasor. tc. tf.::nder a bon;l or i::uarantee by 

a bank or insurance cor:ipany ·:if goo1! cor,lJ'n•!rcial rejJute in the 

event of failur•:.: to ~'-"!::; pcrfo'!"!Tlc'!ncc t•:-sts or revocation of the 

"rh!'oe typ~'S of' ~;c:,nr: ()j:' -,,i1n:· ·:.ll•'!t'A;· '.:•::.-; wrJ_ch the r:'.cntractor 

may in tho nol"lllill ':!Cllr'C"; ;;i '~·?·~r.::s 'oe r,~'qu1r·~:: to provide are:-
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16. MODIFICATIONS 

(a) It would appear to be fair to have a clause that variations which 

excec!d a certain percentage of the original contract price, say 15\, 

may no~ be ordered by the Employer if the Contractor is able to 

demonstrate to the Employer that the acceptance of such a variation 

would create for hi.ltl problems of a non financial naturE or financia~ 

problems which are not covered by the contractual mechanism or which 

he cannot overcome. A variation of over 15% would probably be regarded 

as changing the character, the quality or the kind of works. The 

Contractor may not have the capacity to undertake such a variation; 

his staff may be employed on other projects. The 15% may be regarded 

as cumulative, that is to say, that variations already ordered say two 

variations of 5\ each, would in such circumstances only allow a further 

variation of 5% within the contract rules. 

(b) Where a Contractor has undertaken to carry out and complete the 

work at a certain price. he is usually bound to do so, however expensive 

it may turn out to be. Quite often a Contractor will claim a variaticr. 

to try and cover the additional cost involved. A variation cl2use ~ay 

also often be used by a contractor who has underbid his tender. 

(c) It is difficult to specify eY.actly in the contract documents the 

complete content of the contract works because there is always the 

element of the unknown or the unexpected occurring. A variation ir, 

quantity is perhaps easy to arc;ue by a Contractor when the clauses 

appearing in th€: FIDIC and ICE General Conditions of contract state 

that the quantities set out in the bills of quantities are the 

estimated quantities. 

On-shore Contracts 

Variations are dealt with by clause 17 of the Contract. The 

Contractor ha~ no power to object to any variation order and must 

comply with it save to the extent that he may notify the E!'1gine:•.r 

under 17.3 if in his opinion the variation order would defer 

completion of the Works or under 17.4 if in his opinion compliance 

with the variation o..: .. 'le:- would prcvcr.t or prejudice him from or 
,! _. 

... ,, , r .i·· .. · 
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in fulfilling any of his obligations under the Contract. 

a notification under 17.4 the Engineer must reconfirm the variation 

order for it to become binding. The Contractor may also object 

to a variation order if the cumulative effect of that variation 

order and previous variation orders would increase or decrease 

':he first agre~d estimate of the value of the Contractor's services 

~y more than 25%. 

17. WAP.AANTY 

On··::;hore Contracts 

Ther8 is no provision for warranties in the standard form. 

18. GUARANTEES 

Under English Law liquidated damages, which are not a genuine pre-· 

estimate of loss likely to be incurred by the Err.ploy~r constitute a 

penalty, the effect of which is to make the liquidated damages claus<. 

unforceable. English Law on the subject is clearly stated in the 

leading case of Dunlop ~neumatic Tyre Company v. New Garage and Motor 

Company (191~) AC 79. It must be recognized that the tests laid down 

in that case are not always easily applied in practice. Lord Dunedin 

stated the basic principle as being "thE; question wheth<;:;r a sum 

stipulatt:d is a penalty or liquidated damages is a question of 

construction to be decided Ul_JOn tenns and the inherent circumstances 

of each particular contrac:t judged as at the time of making of thl 

contract, not at the time c.;f the breach". He went on to say that 

"it will held +::o be a penalty if th• sum stipulated ts extravagant ZlPd 

unconscionable in amount in comparison with the greatest loss that 

could conceivably be proved to have followed from the breach". 

/The 
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The Dunedin test is applied in different ways and different circum3tanc~s:-

(a) where there is a single obligation upon the breach of which a sum 

becomes payable, if the loss caused by the breach in question can at 

tht:; date of contract can be accurately or reasonably calculated in mont'Y, 

the fixing o~ a larger sum by way of liquidated damages will almost 

certainly bL treated as a penalty. 

(b) where there are several obligations upon the breach of any one of 

which a sum becomes payable, the problem is more complex. The tt:st is 

still the samE.:. The problem occurs where there is a wide discr~pancy 

between the consequences of the various breaches contemplated by the 

clause in terms of seriousness. How can one say that ~ lump ~um 

co11ld possibly be a genuine pre.-estimate cf damage relating to such a 

variety of breaches? Perhaps a safer way of procP.eding is to insert 

an estimate under each appropriate heading. 

On-shore Contracts 

A form of guarantee to be given by a third party guarantor to thf~ 

Purchaser is contained in Appendix 2. 

19. LIABILITY 

( ~.\) Conseq\:ential Losses 

Relief is usually given to the Contractor from liabi!.ity for consequential 

losses incurred by the Employer as a result of defective work. 

(b) Cc.ntractors Default 

Contractors grudingly accede to a duty to re-perform a sorvice or part 

of it ~n the event of their default. Whilst the Contractor might b8 

prepared ~'"' take on liability for incidEnts arising from the wo;-ks, tbr 

Contractor is not normally prepared to take on liability for the 

employ"'rs P"'rsonncl and property and third party liability irrespective 

of to whom fault in relation to such liability was attributed. Sornt:.: 

/Contractors 
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Contractors insist on inserting an express term to the effect that should 

the Employer he negligent or in default then the responsibility for what 

ever happens as a result will be his. 

(c) Increase of cover 

Contractors are also keen to limit their financial liability under 

contracts. Some contracting canpanies carry extranely low insurance 

to cover their liabilities and will gladly increase the limits that 

their insurance cover necessarily imposes provided the Employer pays 

a premiwn. 

On-shore Contracts 

Under the provisions of clause 44 the Contractor's liability for 

breach of contract and for making good defects after take over by 

the Purchaser (excluding liability arising under the insurance 

provisions) is limited to an amount to be stated in the Form of 

Agreement. Under this clause the Contractor's liability for 

breach of contract is also lir.lited to exclude certain consequential 

loss. 

Prior to taki: over and for the period of 12 months following take 

over the Contractor's liability for defective work is governed by 

clause 35 (Liability for Defects) • 

/20. INSUR11\NCI: 
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20. INSURANCE 

The Employer may need either to self insure or to obtain all risks 

insurance in respect of goods and construction work from the ti~e that 

risk passes. 

C~-shorc Contracts 

Clauses 30 and 31 are relevant in this connection. 

Unde~ clause 30 the Contracto~ is responsible for all pl3nt and 

materials until take-over by the Purchaser but only to the extent that 

(subject to certain exceptions) he is entitled to be inde!"!'lnified under 

the terrns of his insurance policy. Any costs of rr=iking good damace in 

excess of those sums recoverable under the policy can be recov(;r<;d by 

the Contractor from the Purchaser as part of tht; Contract Price { 30. 4). 

The insurance provisions are contained in cla~se 3~.. Clause 11.1(a) 

relates to plant and materials. Clause 31.1(h) relates to l·:Jss or 

damage to other property and liability in respect of death or perscnal 

injury to third parties &rising out of the performance of the C:ontrac't. 

0 . CA."'ICELLATION 

On-shore Contracts 

The ribhts nf the Contractor in the event of failure by the 

Employc:r to make payment in due time are contained in clause 39. 5 whereby 

the Contracto!' is entitled, if such failure continues for 28 d2ys aft:,~r 

givin~ notice, to suspend performance of th'! Contrilct until payn1<?.nt is 

made. Under 39.5, if the suspension c0ntinues for 4 months the Contract8r 

may terminate ~nd the provisions of clause 42 arc to apply. 

Clause t11 relates to Contractor's default (i.e. bankru:-:itcy/ 

liqt;.id·:i.tion - otherwise not defined). In addition to his ether remcdbs, 

the Purchaser is entitled to take possession of Contractor's equipme7lt, e+-c. 

on the Site and to have a lien on them pcndinr, col!lpfotion of the Works 

and p;:iyment by the Contractor of all damages due, 



- 28 -

22. TERMINATION 

(1) Termination by Enployer 

Most Employers take a power to terminate a pipelaying ccntr;:.ct ,~t 

their discretion during the cuI'rency of th-2 contract. This ~ould occu!' 

becaus<:; of a chanr,e in thG overall pipelaying scheme invol'rini~ the abar:'._.:)r:r_,_:-i1: 

of the line under contract in fav::iur of a:i a.!.ternative network. Or this 

could occur because the economics of the field development had chan;e 

so dramatically (say due tc a change in the t:i.xation regime er a 

substantial f;ill in the price o::' cil and gas) as to make the ccntinuanc2 

of the ,:iroject 1.:ncconomic for th.~ ET'lployer. A thirci pozsibls reason ;.;ouL'. 

be that the Contractor's performar:ce ar.d th(; difficuitfos encountered 

say on the sea bed were so 2.ppallins as to nake the Emr:-loyer want to 

cut his losses in circumstances whc;re he CQuld not show th2t the 

problems were entirely 0r evc,n ma.inly attributar,le directly to d8fa1_;lt 

by the Contractor. In such an event a Contract'.)!' woul:i expect to be 

compens.:ited for his rcnsona~·lS: and prop..-~r loss i'lD'J the contract would 

spell out how this must be cal..::ulutec1. Under En~lish L2.w the level of 

compensation set ty the Contractnr must not tie so hi?h as to <!mount to a 

pc.malty. Provision must J-,e r.ia(~e fer mitir;atin,r; ster'; al: le to :te takrm ] ,-

the contra.:ctor to be taken into <tcr::ou".lt, such as the •1sc of jiipelci.yin.c: 

equipment elsewhere or thr; use c'.~ ~-ci.bo'.''=' '21 sewhere. ':'o the extent tl-::i": 

Cl local law system does not prcvide .:i riuty on th,-, Contr::ctol' to mitirat'" 

the rules should ! .. e spelt out in the contract. 

( 2) TcrminA.t ion due t:o default of Cn:<tractor 

There is always the rrol,lem of the Contractor who undc!'cuts ,1 is 

price to provide continuin,(~ cmpJ.oyrnent for his worY:force: and e•1uipmt•nt 

and then finds himself in financial difficulties which, coup: .• ~cl wit> 

othor ev•.:mts, may well lead to tl1C: appointment of a Receiver of Liquicator. 

One then is faced with the pPcl:.lcm as to whether the I.iq~d r:C:i.tor c'ln or 

c<:.nnct renounce the contri"'ct 1Jut i_t is usual to provide that thE, appointf!l~n: 

of a Receiver or Liquicator is an event that enables the Employer tc 

terminate the contract. 

/Another 



I 
- 29 -

Another eYent that gives rise to termination is where the C~ntractor 

is substantially in breach of contract. It is desira.ble in ord~r to 

avoid <J.rgument to define the expression "substantial". There is then the 

proble~ cf taking on employees and plant. Even in such circumstances 

there is no guarantee that labour working on the site would be prepared 

tQ nake itself available to serve a new Contractor. There can also be 

'.°)roblems with loaned or hired plant and equipment where the st:i.ndard 

terms of hire preclude the Employer's remedy of taking over such plant 

allocating it to a new Contractor for the purpose of completing the 

works. It is doubted whether a legal framework can provide sufficient 

safeguards for i:.rhat is an essentially a practical matter. '1'he track 

record and capability of respective Contractors is something that 

Employers examine 'Tery carefully before letting the contract. 

(:3) Termination for other reasons 

The question arises as to the apportionment of risk setween 

r:mployer and Contractor to cover such contingencies as, offshore, 

say f!'eak weather leading to a corr:plete breakdown of safe construction 

of a gas pipeline, and, onshore, say of a band of insurgents intent 

upon pipeline destruction or the wrecking of pipelaving equiprr;ent in 

support of some sort of industrial dispute. From the Contr~ctor's 

point of view anything which occurs beyond the r<.:asonable i:ontrol of 

either party which causes an interruption or slows down or even 

prevents work should be regarded as an event of "Force Majl!ure". 

From the I:moloyer 1 s point of view the Contractor should hear some of the 

risk in having his tender accepted fer the works and conseque~tly the 

Employer prepares a list of matters which constitut~ his opinion in the 

events of Force Maicure. 

To what e::tent does a Contractor have control over his own 

workforce? Should he bear the risk of delays due to industrial 

disputes? Should thP. Employer be exrosed to any financial risk ~uc to 

industrial disp•Jtcs other than the l'.!onsequences arising from delay in 

completion? Why should for example day rate payments continue to be 

paid to a Contractor daring the continuance of an industrial dispute? 

/Should 
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Should not the Contractor take the risk of mechani~al or 0~uipment 

breakdown? ~e weather conditions for the site in question must be 

known and the pipelaying barges surely must be designed to accommodate 

those weather conditions. Personnel operating pipe:J.aying barf.es 

pre8ur.iably ar~ skilled enough to know when bad weather is likely to 

occur. Why therefore should day-rate paytnePts continue to De raade to 

Contractors during periods of pi;:elaying barge breakdown due to acv<=<rs2 

weather? In 5ome contracts clauses have been introduced allowing a wait 

and see period. If a probler.i is overcome during this period then the 

Contractor continues to get paid full rates. If the defect is not 

remedied tl-.~n various scales are introduced allowing for the payment 

of reduced rates with an appropriate cut-off. 

On-shore Contracts 

Where this is due to force majeure clause 43 applies, with either 

party havine the option to termi»ate if performance of the Works is 

substantially prevented by force majcure for a continucus period of 

4 nonths. 

The Purchaser may order te.rmination of the Contract uncer clause 42. 

Un<ler clause 1;2. 5, the Contractor is entitled to be ;-,aid under the terms 

of a termination certificate to be issued by the En~ineer within 3 months 

of the Contractor 1 s withdrawal from site or within 3 months of receipt 

cf ~he termination order. On termination, the Contractor is obli~ed 

to assign rifhts and deliver drawings and other documents to the Purchas~r. 

23. IllDUSTRI!\L PROPI:RTY RIGHTS 

Most pipeline aI"!'angemcnts between Employer and Contractor relate 

only to thl: performance of work utilising coated pir,~lin12s furnishec: '.Jy 

and Lclcnging to the f.mployer. In such cases the question of ownC;rship 

of good$ docs not arise. However, with increasing technological ;1c'.vancc:s 

tht~rc is often the question "1hich new tends to arise of a mixed supply uf 

;:;oods and services. Some long pipelines require intemediate structur"2S 

with plant and equipment on them relating to the op-::ration of the r-ipcEn~. 

/The ti:ne 
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The til':'le of passing of ownership and. risk in the physical property 

can be of considerable importance. The Err.ployer wou~.d like to have 

nropcrty ri,1;hts as quickly a.s possi~le and to leave the risk \\ith the 

contractor or the su?plier for :s long as possible. The supplier ~ould 

like to pass the risk immediately the equirment has pass'd cut of 

tte factory gates. 

The pipeline system may r,.:ell involve original design work. 

Provisions should therefore he m~de in construction contracts for 

tho ownership of the desiln and of all drawin~s showin£ the works to 

pass to the Employer. It should also be prmriccd for cop:_,rri;:ht in the 

desi91s and drawings to rass to the :Cmr.loyer })ecause after alJ he has 

~aic the contractor for them. Tc what extent an :employer may also be 

entitled to the benefit of technical innovations which may have been createL1. 

as a result of the Contractor beiil:; paid l.•y the Employer for desi6n 

work is a matter for negotiation. T0chnical innovation::; which would 

no doubt be protected by patent arise from th€ Contracto~'s o~m expertise 

not-;.rithstandir.g thn.t he h:ls teen paid for them and that they o.rose 

c'.ue to the nature of the wo!'ks in the course of a specific conflict. 

On-shore Contra.cts 

This is dealt with J;v clans.; 7, provi<lin[; an .. ndemnity ahainst 

protected rir:ht infringement, fol' the Landlord of lhig;0 tion and a 

warranty ty the Purchaser in respect of furnished Jesio;ns. 

24. STOPPAGE OF THI: WORKS /\l!D SUP:'LIES 

Clearly thc;re shoulcl be power to suspend work and order investigat:i.c:ns 

on any siEn of failure or rlefects in the work. The cost should be to 

t'ie account of the Contr.acto:r if the failur.e or the d0fects arc: 'lu~ or 

found. to be di.w to defective i.iork carr:icr1 out by the Coilt!'actcr. If not, 

the costs fall on the r:mpl::yer, unless the c .. )nt!'?ctor takes full risk cf 

defective grounc site conditions, r11:fective matr:rials or adverse 

climatic conditions. TLe powF.:r should also be taken t0 op<2n up further 

similar areas cf work if the Contrci.ctor' s work has been sho;m to Le 

clefective in any one pl:icn .:ind thc.t this is a reasonable step t:-J tak8, 2. 11d: 

investieations ~hould be at the expense of th..:: Contract0r. Contr·acts 

/should 
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should also contain provisions whereby the rermanent work c.::in 1;2 varie:::'. 

without extra cost to the Employer if it is more practical to have 

variations implemented as opposed to reconstruction. 

On-shore Contracts 

This is deait with ty clause 14.3 under which the En~ineer 

is entitled to order the Contractor to suspend performance of the 

Contract. Under clause 14. 5, if this susrcnsion lasts for a ·.:-antinuous 

period of 4 months and the Enbineer fails to respond to the Contr3ct0r 1 s 

notice, the Contract shall be terminated. 

25. ASSIGNMENT 

On-shore Contracts 

This is dealt with in clause 8.1. and permitted with consent. 

2fi. SUB-C·Ji·HPACTIHG f\.liiJ SUB-SUP?LYI!iG 

Where the Emrloycr permits sub-contracting but res0rv~~ himsel~ 

the ri;;bt to nominate who the sub-contractors shall be, ther. the case 

law of Engli::f'. La~ jurisdict-fo!ls .i, ·l:'..cuti:s th;:it in cc·"'tair. ci::.--c11r.-1stanct'~ 

a Contractor may te relieved frc11 his 0bli~ations to the Smploy<::r i·:i t~ 

respect of r-erform;ince of the work wr.ere that wnrk shoul~ h;ive l·e8T1 rerfcn:i·"' 

by a sub-contractor nominated by the fmployer·. It is prcb2.~,1y :·f)tter ;:or 

the Employer to approve sub-contractors chosen h~· the nrtin Con"':r~ctor 

rather than to nomin~te. (Some of the F.nglish Law cases are 

Gloucestershire CC v. R:i.chardson (1'J69) 1 AC 480 and Vickerton v. nort'.! 

West Metro?olitan Regional Hnspital Bo?..rd (1970) 1 WLR 607). 

If the Employer in-.rolvcs himself in ap?roving the terms of the 

sub-contracts to too r,reat an 0xt0nt, then the E~ploycr may inadvertantly 

relieve the: Contractor of some of his oblir,iltions. Surely it is 

sufficient for the Employer merely tn satisfy himself in general terms 

as to tho compr!tence of an~' sub-c.JntractGr and to anprove th11 :tusinr~ss 

terms of the arranr::emcnt i.e. the i'1mount and method of payment, the 

/wa:r.r:inties 
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,,arranties as to quality and performance of the work and insurance matters, 

and leave the other mc.tters to the main Contractor. 

On-shore Contracts 

This is dealt with in clauses 8.2 - 8.9 and 9. 7he prior writ~en 

cc.nsent of the En['.ineer is -:'equired before the Contractor :nay enter into 

any sub-contract (8.3). Sub-contractors must be bound to observe terms 

correspondinr, to the seneral conditions of the main Contract (3.4). In 

sub-contracts for supply of materials, the Contractor must use his best 

end·~avcurs to attain appropriate ·uarantees in respect of materials, 

workrr.anship and fitness for purpose (8.5). 

27, GOVERNING LAW 

Some construction contracts relating to the oil and ,c:as industry 

provic'.e that the rules of commerci.~l law generally accept::ible ir: the 

counT.ries of Western Europe shall ~pply as governins law. It is surely 

better to plump for some specific law with a well-known track r(;cord 

for fairness and equ~ty. 

It is normal for the contr3.ctor to undertake to comply tdth 

l'.)Cal law and with the duties imposed by that law, i.e. th2 1'3X situs. 

The Er:1ployer should not give itself so many areas of inspection -'.nd 

approval as to reduce the Contractor's liability in this area. 

Sometimes the Employer from the public relations point C'f vie'.: 

is very concerned to see that Contractors comply with safety require:m•.;r:ts, 

arrangements and devices. In this connection the [mployer reserves to 

himself the right to inspect and approve. 

On-shore Contract 

Sec clause 2.1 of st3nctard conditions. 

28. SETTLE!"f.KT or I'ISPUTES 

On occasions a nc""d arises for urgent <lecisiom1 to be made. 

Contr11cts should therefore provide ."\ mec~anism whel"e.by an arbitl".~tc-r 
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can i~ive an interim decision in a short space of time. If t~is is not 

feasible for any reason then one c::mld build in a mechanism by referrins 

the point in question to referee, along the lines presently being studiec'. 

by the International Chamber of Commerce in Paris and by other bodies 

concern~d with arbitration matters. Some contract conditions permit qu2si­

judicial review by the Engineer of his own decision. Such a clause is 

c-.nly favot:red by Er.i.ployers who wish to make things more difficult for 

the Contractor. It certainly maKes things difficult fer the Engineer. 

Where the contractin~ parties' first lanQlas~ is Lnglish, 

Enr;lish Law is often chosen as the governing law ;;ith a reference to 

ar:iitraticn rn r.n)Sland. Such arbitrations are not final and binc1.in1' 

"but dther party if he dissatisfied with the arbitration can state a 

case to the Enf;lish High Court with Appeal-: to the Court o:' f,ppc!al ·'md 

House of Lords. The advantage is that there flre clear rules awl the 

arbitration is relatively cheap compared say with an arbitraticP un~er 

the rules of International rhamber of Commerce in Paris. The new 

/,rbitration t.ct of Hong Kong has additional benefits. 

On-shore Contracts 

See clauses 45 and 46. c.-~rtain disputes arP expressly made 

referable to an J.::xpErt to be agreed between the parties or in the 

ahsenc(: of such agreement to J-·e appointed by the President fc"' the time 

beine of the Institution of Chemical Enr;ineers on application L'Y either 

:;::iarty. Such rJ.isputcs are to be decided by the r:x;::iert as an Expert and nr;t 

as an i1rbitrator. Any dispute referred to an Expert under clause 4S .1 

th<,retipon ceases to be referable to arbitration under clause 46. 

Seo ~lso Guide Note Q. 

29. !IGTICES AND ADDRESSES 

On-shore Contracts 

Sci: clause 5 of the standard conditiuns. 

/:,n, 
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30. PARTIAL !~VALIDITY 

On-shore Contracts 

7his is not dealt with under the standard conditions. 

11. REGULATION OF NON-REGULATED Mt.T':'ERS 

On-shore Contracts 

Statutory and other obli[ations are dealt with under clause 

f. of the standard conditions. 

32. CO!lPLETENESS CLAUSL 

On-shore Contracts 

This is contained in clause 2 of the form of ar;reement in 

Appendix 1. 

33. WRIT:NG CLAUSE 

Oral arnencments should be prohibited. 

14. LiJ!GUI,GE 

On-shore Contracts 

There is no srecific clause relating to this in the standar·i 

conditions, but the langua5e of the law of the Contract should ~0rha~>s 

prtv;:iil. 

3 5. CONTPJ,CT COSTS 

On-shore Contracts 

These may tie includE:>d ~s rd.mbursable costs under S~h1~<lule 2 

,:is a m2.in cost clement und•~r Home Office - ''Legal" ~r "General 

Administration an<l Overheads". 
/'Jf,. 
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36. R!GHT TO WITHHOLD PAYMENT OR TO OFFSET 

On-shore Contracts 

There are no specific set-off provisions in the standard conditions. 

37, .~XES 

On-shore Contracts 

See clause 1 of the Form 0f Agreement and Guide N()tes for 

the Preparation of the Schedules. 

38. REGULATION WITH REGARD TC. EXPORT LICENCE AND IMPORT LICENCE 
COSTS, DELi1Y ETC. 

On-shore Contracts 

These are likely to be inclu<led as reimbursable items in 

Schedule 2 under "materials and sub-contract materials - licences, <luty 

and tax11
• 

39. SECRI:CY 

A clause should be in~erte<l placing an express obligation on 

the parties to keep confidential information imparted by one party to 

another of a confidential nature an('. which is clearly identHied as havir.'~ 

the quality of confidence. The party l"'eceiving confidential inform;ition 

w0uld be put under an obligation not to make unauthorised use of it. 

Under Ent;lish L"!w an injunction can normally be obtained restr"'ininr; not 

only the psrson makinr, unauthorised use of the information bein'"= the 

person to whom tl.:? information wi'l.s ori ;inally irripartcd hut also .-J.,r-:aim;t 

a person receivinr, that information ir a situation whereby that person 

knew or reasonably our,ht to h3ve known that such information w1s protect.:or'. 

as confi~cntial. The leadinv, case is Coco v. A.N. Clarke (Engineers) 

(1969) RPC 41. 

On-shore Contracts 

This is dealt with in clause 18. 

/40. 
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40. COMPL[TION CERTIFIC/,TE 

In general, the issue of a completion certificate si_;rnifies cnl',­

two things: firstly that the works have been completec~ seconcly thnt 

the works are free from a;:T'ar,=nt defects. M'ter the issue of ;:> 

complr,tion certificate the C:cntractor will remain liable in res~-,c·ct ~)f 

latent "d(:fects for maintenance in accordance ·,;ith con"':ractu2.l ccn11ition~ 

relating to maintenance, and fer partial or total collaps~'. These~ ::iatters 

and similar matters are governr::d t.y the law ma'18 i!pplicable by the 

r:ontract. That law defines the extent and di:ration of suer, liabilities, 

The question of the Contractor giving as warranty thi:tt the worl<s 

constructed will stand up to USG Ly the ?reposed operation tecornes 

particularly important in relation to the acceptance of the work 0y the 

Employer and to questions of maintenance am'! repair. !he provision of 

off-shore construction ex2ertise in the laying of off-s~ore pipelines has 

perhaps initially been very much a seller's market and Contr2ctors h;)ve 

been 2cle t0 refuse to accept any cblif;ations with regard to ~ maintcn:mct: 

pcriocl f,)r the construction works they had performed or with res2rd. to 

returninr, to repair defects not imrnecUately apparent at or ':•eforc t':;e 

time of the; hand-over and acceptance. This has been reflectc"' in the fact 

th"lt many contracts hi1VC'! been on a r1.'ly-rate work basis r;:itller than on a, 

lump-sum ~)as is. So far as off-shore laying of pirelines is ccncerne'-1 , 

equipnv2nt is often fully committee and d:i fficult to acquire for re1~air 

work and in any event Contractors ask to be paid full nay-rates 

throul~hout the repair period. 

- - - -
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