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I lllfE~ NEWSLE I I ER 
TECHNOLOGICAL INFORMATION EXCHANGE SYSTEM 
Issue Ne. 28 ( 2-112- !larch 1985 

Dear Reader, 

The 1urth General Conference of the 
United liationa foduatrial Develop-nt 
Organization lUNIDO), reaffinaed the 
imporr.ance of industrialization as a iujor 
factor in the overall develop-nt of 
developing countries and rne vhich promoted a 
dyn-ic world econo~·-. The Conference 
reviewed the background to the current 
internatinnal economic problems and their 
impact on industrial d~velopment. The broad 
objectives contained in th" Lim.a Declara~ion 
and Plan of Action on Industrial Development 
and Co-operation and the New Delhi Declaration 
and Plan of Action on Industrializ.Jtion of 
Developing Countries and International 
Co-operation for their Indust~ial Developllll!nt, 
adopted at the Second and Third General 
Confl!!rences of UNIDO, based on ttle principles 
contained therein, have been seen to be far 
froa attainment. The Conference reviewed the 
progres• in and constraints on the attainmer.t 
of those objectives and adopted a series of 
practical measures in its resolutions 
addrl!!Ued to ~he international community and 
UNIDO, relating co such issues as; the 
develoi"'M!~t of hum.an resources; the 
strengthl!!ning of sc' _atific and technological 
capacitil!!s; the mobilization of financial 
resources; energ1 and industrialization; 
industrial restructuring and redepl~yuient; 

domestic industrial processing of raw 
materials; rural devel•,pllll!!nt .Jnd self-
sufficiency in food supplies; the least 
developed co>Jntries; economic co-ope!'.stion 
among developing countries; and the 
Industrial Development Decade for Africa. the 
Conference paid ?articular attention to the 
special p~ohlems encountered by Africa and the 
leasr de'leloped countries and a lao agreed on 
measures designed to overcome those problems. 
In adc!ition, and bearing in mind the mandate 
of UNIDO to promote induscr:al development, 
the General Conference addressed itself to a 
certain number of broader theme• that were 
central tn setting the context for the 
Conference itself. UNIDO has further expanded 
tta acttvit1es following the General 
Con~erence by sigr.ificantly strengthening its 
prograame ot assist1ng the negotiating 
capabilittes of developing country entre
preneurs thrcugh training workshops. 

In this con~ectt0n should like to 
mention that in ~arcn a workshop on technology 
transfer ev4luation Jointly organized by UNIDO 
and the Ni~erian Office for Industrial 
?roperty (NOIP) wdl cake pl .. ce in l.agos. the 
workshop is addressed to NOIP'• 1ta•f and 

Comriled by the lechnology Group of UNIDO 

representatives from various Nige.-ian 
Government Lgencies who are directl; or 
indire~tly concerned with the managemeut of 
technology transfer and development in 
Nigeria. The presentations and the discus
sions will be centred around the econO'llical 
aspects and impact of transfer ,·f technology, 
with special attention to •quity-related 
transfer of technology. Tile experience of 
NOlP as well as registries in other developing 
countries, naaeiy India, Portu&al and tbe 
Philippines, will be extensiv2ly e:u.ined by 
etperts from thoae countries. nie main issue• 
for discussion will be: 

l. Remuneration considerations aad evalua
tion in equity and non-equity mod~• of tech
nology transfer; 

2. Multiple payments for e1ements of the 
~echnology portfolio i.e. separate feea/ 
royalties for trademarks, itno.r-hov, technical 
assistance, managerial services, the uae of 
short-Cena expatriate staff; parent
subsidiary payments, etc.; 

3. Technology t::anafer with eQ'"ity partici
pation: trade-off between eq'"iLy ralio and 
royalties for :echnology services; impact of 
different rates of national tax on enterprise 
?rofits and royalties; 

~. CKD imports and :~ansfer ?ricing; 

5. Issues 
components 
licensor; 

being 
licensee equity 

credit financed ~y the 

6. Determination, monitoring and management 
of 'local value added'; c=ponencs and 
materials for forward conversion b~ tne 
enterprise; evaluation or total value added 
at the level of the Nigerian economy; 

7. Linking rnyalty ?ayments to local •;alue 
add~d; 

8. The eval~ation of technology agreements 
tn which the 'licensor' i.s not the owner of 
technology and is i.ntennediating transfer of 
third party technology. 

The workshop wi 11 be c >mp lemented by the 
.inalysi• and P.v11luatton < f case studie•, and 
basP.d o)Q the matertals pr..,par~d by the 
"xperta, a course l<!ader' • gutde on the 
o<valuatton of a~r,.f!ments •nvolvtng equtty 
part1ctpat1on will be prepared in ordf!r to 
continue tiiltn s1m1lar ~xerc1sea ln other 
developing countries. 

P.O. Box 300, A-1400 Vienna, Austria 
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I 
un tne occaaion of this vorkahop, 

Hr. Fred Oko:.io, Director of NOIP, :, .. prepared 
~n overview paper on the Nigerian experience 
in regulating technology vhich vill be 
published in thia isaue of the Nevaletter. 

In add it ion to this vorkshop in Nigeria, 
three .-ore workshop• are planned for 1985 in 
.\frica covering negotiation a•pec ta "f 
tranafer of technology. Furthermore, a pilot 
training cour1e is under preparation on the 
interrelationship of project preparation and 
technology ac:quiaition regotiation in 
co-operation vith the Warsav Schoo~ Jf 
Economi.:s. We vill keep our reader• in!oraed 
of the exact place and date• of these 
activities and I aa convinced they vill 
contribute subatantially to the development of 
an inc:reaaed negotiation captbility in 
developing countries. 

G. S. Gouri 
Director 

Division for Induatrial Studiea 

Registry news 

The folloving is taken froa a paper by 
Hr. Fred Okano, Director of the National 
Office of Industrial Property at Lagoa, 
Nigeria, c:onc:eruing technology tranafer 
regulation in Nigeria. 

Introduction 

The present study s.-arizea the recent 
experience of Nigeria in regulacin~ technology 
imp'lrts. Al though the lav on tec:>ino loay 
transfer v•• introduced in Nigeria in 1979, 
the reg·~lacory auchiaery ouly bec:aae fully 
operational at the '>eginning of 1983. Thu& 
the finding• contained in the study are of a 
preliminary character. It is e"pec:ted that in 
the course of time it vill be pouible to 
cond11c: t a more thorough analysis of this 
important iaaue. 

Legal and inatitutional frwvork for 
controlling technology transfer in Nigeria 

nte major act providina the legal and 
inatirutional fr.-vork for controlling 
technology tranafer in Nigeria ia the N'tional 
Office of Industrial Property Decree No. 70 of 
1979. It imposed the obligatory regiatratioo 
of all technology agreet1anta concluied vith 
foreign partners by Nigerian cOllpaniea. It 
alao created an inatitution,I •= ... vork for 
.:ontrol ling technology inflov1 ,, ·.o Nigeria by 
establishing a govern-nt agenc;• cal1ad the 
"National O~fice of lnd·utrial rroperty". 

The :lational Officl\ of Industrial 
Property (NOIP) ia one of cha main in1crument1 
for carrying out Nigerian Technology Policy, 
which in turn LS a basic expreaaion of th• 

overall de• ~lopMnt policy. Niaerian cachno
logica t policy ha• several goal• that have ~o 
be conaidered vhen a tranafer of technology 
agre ... nt ·• beina analyaed. The principal 
1oala of the technoloaical policies to be 
achieved ar-. the follov:na; 
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tiJ To encourage the flov of technology 
into tbe country i~ order co 
strengthen industrial development; 

(ii) To encourage domestic: encerpriaea co 
acqu~re foreign cec:hnoloaiea suitable 
to indigenous requirements; in thia 
sense, it is considered particularly 
important that the technology con
tribute• to the creation of full 
employment of the thgerian labour 
force; 

(iii) To strength'-•n the cegotiating capa
city of Nigerian• so that c~ey aay 
obtain the required appropriate 
technology at the beat cerma and 
condition• and e•pecially prices; 

(iv) To aaaiac Nigerian enterpriaea in 
the selection of foreign technology; 

(v) To achieve a more efficient pru-:eu 
for a rapid abaorptioi: and auiai
lation of foreign cec:hn >lo1y by 
Nigerian tecbnic:ia:l&; 

(vi) To properly adapt forei1n technolo
gies co the requirement• of local 
aarket~; 

(vii) To gradually develop local technolo
giea; 

(viii) To encourage future ~xportation of 
locally developed tec.hnolc.~iea to 
other ...arketa 2spec:ially chose of 
the neigh~ouring countries. 

Although foI'llMllly eacabliah~d in 1979, 
the National Office onl!• began hll 1cale 
operation in 1983. During the firat periJd of 
its ac:civiciea the Office concentrated on the 
regiacracio'1 function, involving careful 
evaluation of all agree-nt1 submitted by 
local companies. le i.a expected however that 
in the c:our1e of time other functions, such aa 
advisory services for Nigerian enterprises 
negotiating tec:hnol)gy a1reement8 and the 
monitoring of the execution of registered 
agreement•, vill definitely gain importance 
within the NOIP progr-..e of vork. 

The National O(fice of ID.duatrial 
~rope~cy is a corporate bodv (p~raatatal) 

originally eatab1 i1hed vi.thin the Pede:-al 
Ministry of lnduatrie1. With the creation of 
a Federal Ministry of Science and Technology 
and lacei the l'liniatry of Education. Scienca 
an-I rec:hnology vho1e function• encoapua the 
promotion and adainiscration of cechn~logy 
cranafer progra-ea, the National Office vaa 
cranaferred to the nev Hi~i•try in 1980. 

ln accordance vith Decree Nu. 70 of 1979, 
the Nac;_onal Office haa it1 1ovarniaa bO<!y 
ca'-led the Governin1 Council, reaponrible '>r 
the for.ulation of policy for the llational 
Office and for the diac:hara• of other 
function• conferred on i.t by Decree lh. 70 of 
1979. Th., Governin1 Council c:O'llaiata of hi&il 
rankina repreaentative1 of several ainiatriea, 
1c iant i fie an<! ac:adeaic in at i tut iona .. ac1 the 
Di rector of NOIP. The Chair.an of tbe 
Governing Coun~il ia the Par.anent' Secretary 
of the Peder•'- l'iniacry of !ducatidn, Science 
and Technology. 
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Thi! Director the ::hicf Executive 
OffiCPt' l'lf rhp N•r"tnnal nff;,~. ,"\f fnrl11•tr;.1 

Property and i.s appoi.nted by the Federal 
Executiv~ ~ouncil on th!! recoaaendation of the 
!'linister. 

The major obj.,cti.ve of the evaluation of 
a technology a~r~eaent is to determine the 
soci~co1t-benef it of the agreement to the 
national tech1.ological and ecoaoaic goals of 
the country. In this way t>i.e agreement is 
examined from three points of view i.e. legal, 
technical and economic aspl!cts. Each of :he 
analyses is underraken by 'tighly trained 
personnel using the underlisted criteria: 

(a) The type and nature of technology to be 
transferred, with special reference to: 

(i) the age of the technolo~y; 

(ii) the industrial sector where it is 
going to be applied; 

(iii) the degre~ of compiexity involved; 

(iv) the type of ite•• to be produc~~; 

(v) provision of new job opportuni.tiea. 

( b) The royalty payments i .... tbe coat of tbe 
tl!chnology with ~pecial reference to: 

(c) 

(d) 

(e) 

( i) total amount of pa,-nts duri;ig the 
term of the agreements; 

(ii.) i:s impact on the national bala.ice 
of paywients; 

(iii) the rate of royalti.es with respect 
to otkar source• of technology 
available; 

(iv) the impact on rhe profits of thl! 
recipient l!nterpri.se; 

The way in which th>? agreeaente contri
bute to the improvement of national 
technolo~ical capabilitil!s; 

Thi! existing rel1tionshi~ among t~e 

parties involvl!d, e.g. parl!nt-subsidiary 
.1greements; 

rne other contribution• or 'disadvantages 
of the agr~eaent in the light of national 
interest. • 

Section 4 (d) of i:he Decree No. 70 clearly 
def in~s the categories ?f contractual arrange
ments subject to regiteration by the National 
Ofiice. These categories include: 

(i) the use of trade-mark•; 

(i.i) the right to uae patented inventions; 

(iii) the supply of tachnic•l expertise in 
the fo.-. of preparation of plan1, 
diagraaa, operating manual• or any 
other fon11 of technical a11i1tance 
of any d~1cription llhat1oever; 

(i.v) the supply of basic or decailed 
~ngi.neer1ng; 

(vJ Che •upply 0t ~•cn1ne:y and plant; 

(vi) the provision of operating stsff or 
~•"•n•-~•t ·--·-~4------o----- ----a~-~~~ 
training of personnel. 

.u can be seen f:oa the above 
scope of registration of technoln~~ 

agreements u rather broad compared 
developing ccunL~ies. !/ 

liat, the 
crane fer 
to other 

The overai l concept of the registration 
procedure i.s to ensure chat technological 
transactions concluded at the enterprise level 
are subordinated to the long-term policy 
objective of Nigeria's socio-economic 
Jevelop-nt. In addition, ~a·1ever, Decree 
So. 70 specifies some requir..-nts ta lie met 
before the contracts are approved. They 
rela~e principall~ to the question of paV111f!nts 
for acquired techn.:-lo~y and reatricti.ve 
clauses included in the c,~tracts. 

(a) Payment~ for iaport~d •echnology 

rn the first instance, the law make• it 
clear that the contract shall not be 
registered where its put"poae is th~ transfer 
of technology freei/ available in Nigeria 
(pai.a 6(2)(q)). In other words it excludes as 
a matter of principle any contract which does 
not involve effective, real transfer of 
t~chnology but is being signed purely for 
ficancial purpose• or in order to strengtheQ 
the control over the recipient of technology. 
Tnis happens mostly in tne caae of contractual 
arrangements concluded between parent and 
subsidiary companies. 

With respect to ·the price for technology, 
paragraph 6(2)(6) read1; "The Director shall 
not regiater any contract or a1reement where 
the price or other valuaLle co&aideration 
th -t"efore is not c-naurate ·.1ith the tec.h
no.ogy acquired or to be acquired". 

As a re au l t , the law i.apoae• &.1 
obligation upon !IOI~ to define, in the procea1 
of contr~ct evaluation, the "right" price for 
•mported tecilnolo~ Thia is one of the moat 
eaaential but very ditficult ta1ka ~f the 
technol~gy t>"anafer registry. A detailed 
analy~i• of the metboda uaed by NOIP for this 
purpose ia beyond the scope of tilis s tuJy. r: 
silould be eaphaaized hovever tilat int'!r-
national exc~ange of infonaacion and 
experience within L'NIDO'a Technologic~l 
Infcraation !xchana• Syac.. (TIES) is a 
valuable contribution to r~lving this probl ... 

(b) Discre~ion of the Na~ional Office 

l/ In tilat respect the cate.iory (v) i.e. 
rhe Juppli of 1Ucilinery and plane rtquires 
further clarification. Accord•n& to the NOIP 
intervrecation outlin~d in tile "Guidelinu t'l 
&Aaist enterpruea in neaotiatitg tranffcr of 
tech no logy agree ... nt • under Decree No. 70 of 
1979" the 1>Urcha1e agreements i.nvolv1ng the 
1mporc of machinery and ~1ui?ment againat 
imp· ·t l icen1e need not be submitted co the 
llOIP •1nle•1 rhe contract 
f.:irr.1gn personnel for 

involve• the use of 
1t' lnacallat1on, 

3 



I strict formulation of Decree 
;;o. '"• especiaiiy vitn respect to tne 
restrictive clau•~•. the lav grants substan
tial discretion for the final approval ct the 
agreement to the National Office. According 
to the paragra;>h 6(3) ••••• "In any cue "here 
Council is satisfied that it would be in :h.? 
national interest so to do, it :aay direct the 
Director to il'aue a cc·tificate to an appli
cant notvithatan4ing any convergance between 
the teras and ~onditiona of a contract or 
a~reement and the specification• laid dovn in 
subaection (2) above". 

~ecent trenda in Nigeri 's technology iaporta 

The total n•.moer of tranafer oi techno
logy agreea;:nta received by tiOii since it• 
inception is :i'.31 (see table l). o. t!lia 
number, tlO vere received prior to January 
1983 when the Jffice became fully opera
.:ional. The 231 agree-ate sub.itted to NOH' 
for evaluation since inception are made up of 
160 nev application• and 51 renewals. I'lit 
aeans that nev application• represent 78 per 
cent of total •ireements subaitted, while 
renewals ~epreaent 22 per cent. 

A• can be seen on table l, the 231 
agreements subaitted to the NLtioiu.l Off ice 
caae from four aajor industrial sectora i.e. 
engineering sector (light/heavy), ag~o-ba•ed 
sector, aineral based and the service sector. 
The engineering sector had the largest share 
of the a~re...,nts, vith a total of 89 applica
tions (38 per cent) followed by agro-ba1ed 
vith 73 02 per cent), mineral-baaed vith 48 
(21 per cent) and the services vith 21 (9 per 
cent) application•. 

As for the _apprc~ed agreements, 62 
agreements vere registeted up to the end of 
April 198'+. The break-dovn shovi 21 approval1 
repre!enting 34 per cent for agro-baaeo, iv 
a; provala ( 24 per cent) !or mineral-baaed 
industriea and 6 approvals represenLing 10 per 
cent for the service sector. 

Source• of imported technology 

A study of the pattern of technol~gy flov 
in relation to the countriet of origin of 
imported technology shova that of the 231 
contra:ta received by the Off ice 163 had 
collaboration vith transferor• from Western 
Europe (U.K. suppliers playing the leading 
role), folloveC:: by North and South American 
sources vith 33 contract•, Asia 19 and otl1~r 
areaa 17 (see table 2). The same pattern vas 
maintained in each sector. The sumaation ~rom 
the aforementioned pattern of f tov auggeats 
that 70 per cent of imporced technology into 
Nigeria emanacea from \Jeatern European 
countriea followed by an eacimated 14 per cent 
from North and :>ouch America, Asia 8 per cent 
and 7 per ;eat from othe~ areas reape·tively. 

Level of payment: involve·J en t~chnology 
tranafer agree.eat•. 

An examination of the level of p•}'1"ent 
involve1 in the ?.'l •rplicationa received (aee 
ta~le J) s~oved that a total of 123 
application•, r.,preaented 53 per ce'\t of the 

·total required pa}"llent• a~ove 500,000 Maira 
th.-ou~hout the life of thf' agreement, vhereaa 
thf' balance of 108 c.ontracta repreaented 
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belov 500,000 Naira respectively. 

The effects of !IOIP inter'rennon 

Kere it may be recalled that aithough 
NOlP vaa eatablished by Decree in 
September 1979, it did not c~nce evaluating 
technology agr:?e-ncs until 1982. The Office 
vaa in full operation by January 1983. In 
sher-:, the Office haa been in op~ra~io11 fo~ 
lesr than tvo yeara. While the e!fects of the 
lav in such areaa aa par-cots and restriccive 
clauses -re felt almo&t i-diately th~ough 

the scre~ning ex~rciae, effect• uo the flov of 
technology have not: yet: had a similar impact. 
The situat:ion in thir reap~ct vill become 'llOre 
noticeable over the next five years, 'lhen the 
National Office vill tackle other functions 
such u aaaisting in the selection of 
induatrial technologiea. In this co~nection 
it a:ay be mentioned that the att:eapt by the 
Cffice to relate technology payment• to the 
degree of l?c~l value added, in some cases the 
impact of technology in eaplor-nt creation or 
the aaounc of export and import potential in 
other caaea, vill also greatly infi.~ence the 
flov of ~ec~nology. 

In the procesa of evah•ati?o, fees and 
royaltiea charged vere found to be exceaaive 
~n 90 per cent of the technology transfer 
ag~eemencs subaitt:ed for regiscration. 
Consequencly, ill the major~ty of =••es the 
National Office requested lovering the level 
of remuneration to the fo~eign supplie~. In 
generai., the average app:cov!d or rec~oded 
royalty rite is about I per cent of net sale' 
and 1.5 per cent of profit beiore tax ia 
respec: of technical an~ ~•nage.enc agreements. 

These rates contraat remarkably vith the 
averaie figure of 3 per ce~c of oet sales 
(sometimes turn-over} demanded prior to the 
e• aluation of agreement a. Indeed, payment 
tevel:t demanded verf' ~n some area• •• much •• 
5 per cent of the tranaferee's turn-over. The 
effect of the intervention by the National 
Office vaa to effectively reduce the ro1alty 
rate demanded by the cranaferors, thereby 
enaurine t~at Nigerian encerpruea do not pay 
unduly high price• for icported tecrnology 
while in addition 'carce fore~gn exch.onge ia 
conaerved 

Taking into accoun' the agreements 
already approved Lt can be eatimated that the 
intervention of the Office reaulteJ 'n tt1e 
savings of the national economy aaour.t ing to 
)J million ~aira (appr~x. US$44 million). 

Despice the fact that Decree ;10. 70 
specifically prohib~t• certain reatrictive 
clauaas and contractual term• to be inrluded 
in technology tra'lai~r agreement•, such 
provision can still be fo~nd in many contract• 
submitted for rellL4tration ( !U. table 4). 
"'his appliea Lr. the first i.~atanc~ co the 
provisions on forei~n jurisdiction and the 
reatric.tions on exports. Othf'r 11nfav<'uranle 
term• muat »ften found in the agreements 
relate to che lack of ~uarantee clauaes, 
excesslvely Lon~ duration ~no lack of 
provL~Lona for tULnLn51 of the transferf!e' • 
personnel (oee table Sl. 



I Table l: N1.111>ber of agreements submitted and register~d 
~y cne :ovir since incep~ion till April 1984 

Industrial Applications App licationa i?ettding 
sector submitted re&istered application• 

Agr~baaej 73 21 51 

Mineral baaed -48 15 33 

Engineering 89 20 fd 

Se"-vice• Zl 6 15 

Total 231 62 169 

Note; Negotiation• are still going in respect of pending .agreements. 

Table 2: N1.1111'>er of agreements submitted according to source 
of technology by sector 

North and South 
Industrial sector America Western Europe Aai.a Other Tot.al 

Agro-based .. 66 3 73 

~iner.al-oaaed 9 26 d .4d 

~gincering 13 58 10 8 89 

Services 12 21 

Total 33 162 19 17 231 

Table 3: Level of pa}'lll"r.t involved in the agre~nt submitted 

Ind user ia l 
sector 

Agro-baaed 

)finer al-based 

Eng.;_neerin~ 

.:ierv11:ts 

:-ot al 

Agree~ent suomitted 

73 

:+d 

8') 

2L 

'J l 

Agreement involving 
?•yments above 

Sm Naira 

Jfi 

18 

"2 

l 7 

123 

Agreemenc~ i.nvol·'ing 
payments less than 

5m :laira 

J7 

20 

108 

5 
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Table 4; Nature and frequency of re•trictive clauaea 
in agreement• aubaitted for re~iatration 

Tyfe of restriction 

Hwabe-: of 
agree-nts 
containing 
restrictive 
clauaea Percentage (1) 

Kxceaaiv~ controls of transferee's 
operation 

Non-recipr·ocal tran••i••ion 
of improvements, patents, etc. 

Tie-in clause• 

!xport restriction• 

Reatriction on 
production voluae 

Foreign jurisdiction 

Liftitation• to research 
and development 

Price Reatrictions 

l6 

9 

2l 9 

72 31 

16 

97 42 

5 2 

5 2 

Note; Tite same agreement may contain •ore tnan one re•trictive clause. 

Table 5: Nature 'nd frequency of other unacceptable contractual tena• 
in the agreements subaitted for re1i•tration 

Nuaber of agree-nt• 
Contractual ter11o• containing contractual term• Percentage (%) 

No provi•ion for trainin& 
of cra~•~eree'• personnel 

Exceaaiwely long dur~tion 

No proviaion for iuarantee• 

Transfer•• obli&•d co pey 
transferor's taxes 

~ia1i~g provisions lterminacio~ 
rights, force-~a1eur~ etc. 

88 38 

97 42 

i l4 49 

5(, 24 

9 4 
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ln ~he oro~eaa of ap~rnval nf a~r~~·•nra 

the S.tional ·Office attempted to elimin•te all 
undesirable clauaes ·~ much aa poaaible and 
requeated the inaert~on of ~esirable onea. 

However, becauae of the economic and 
technological importance of certain projects 
and the strong bargaining poaition of foreign 
partner~, t~e Oftice concentrated on 
eliminat~rg in such casea the leaat acce,table 
restrictions. 

Major problem• encountered in the 
.mplementation of Decree No. 70 of 1979 

'The major constraints working against the 
immediat.? take-off of the Office vas the lack 
of suitable infrastructures such as accoDllllO
dation an<' iunpower, etc. .iie arrange•"':.~• 
associated vith the re-location of the Office 
from the Federal Ministry of lndus~rie• to the 
Ministry of Scier.ce and Technology · alao 
delayea the take-off of the Office aa 
originally planned. All these problem& were 
resolved by late 1982 and the Office began 
effectively vorking from January 1983. 

As soon as the Office waa effectively 
operational it was taced with the problem• of 
public acceptance and appreciation of its 
role, particularly aT110ngat the business 
community. The existenc..e of the Office waa 
seen by some as another bureaucratic 
bottleneck to their operationa. However, this 
negati'Ye impresaion by the busine1s community 
of the activities of NOIP during its formative 
years waa .,,radual ly correcteJ through 
sustained publi.: enlightenment cmpaigns 
organized by the Office. It i.s interesting to 
note that business enterprises are now 
appreciating the role of NOIP and the need for 
the services and advice of the Office on 
technology transfer agreements. To this en1 
many companies have been seeking assistance 
from :he Office on the process of negotiation 
on an informal basis and this ha~ helped 
improve the quality of agreements submitted 
for -.:-egistratio~. 

Gene-.:-al :y, the technical partners or 
technology ~ranaferors •c Nigerian companies 
were very resentfu~, putting up strong 
re,is~ance ?,d always refusing to co-operate 
on Jffer:.ng '?tte" terms "nd conditions witn 
equitable p1,~ent ior their technology, as 
provided by the lav partic~lacly when that 
implies modifying the already signed 
agreements. Th is siLuat ion is gradu,.lly 
changing, especially since they know the 
conditions demanded by NOIP are in mo1t cases 
internationally recognized and tnat they h~ve 
:omplied with similar conditiono i.n other 
countries. 

?rior co the establiahmeJt of the 
Nations~ Office of [ndustrial Property (NO[P) 
as a machinery co regulate the acquuition of 
foreign technology, no government institution 
waa charged with such re1ponsibility. The 
(oreign Exchange Department of the Federal 
~inis:ry of Fiaance under the Exchange Control 
Act of 1962, approved remittances 0£ pa)'lllents 
due uruer technology agreements under the 
yearly guideline• pro'lidf'd by that Minutry. 
llith the e1tablish111ent vf the Offi:e, there 
was _. change in procedure and all agreement 11 

involvi~g :ec;1n~logy transfer we-e to b" 

!'.!~::!.~~=~ :.::: !'?~IP' f.:::-:: ¥= ·Yoi= a.;i"ui:..;..u,.. Oy Lile 
;orovision of section 7 of Decree ~o. 70 
of ii79 establishing the Office, par-nts o:i 
t•chnoh·;;y :rans fer agree-nts are perm~tte;; 
only on riro.!~1ction c>f a certificate of 
registration ia1ued by the Office by the 
Foreign Exchange Control Depart~ent, the 
Central Bani< of Niferia or any licensed 
fin.:ncial institucion in the coun::cy. This 
change in procedure makes it mandatory for all 
companies concerned to submit their agreements 
to MOIP for evaluation. 

Cone :us ion 

The National Office has been able to 
provide effective sup~ort and asaistance to 
Nigerian enterprises in their efforts to 
acouire foreign technology at ~eaa?nable terms 
and conditions for rapid inductrialization. 
The activities of the National Cf f ice have led 
to a further uaprovement of the negotiating 
skills of enterprises and improved contractual 
terms and conditions in subsequent 
agreements. These will be enh~nced by the 
guidelines meant to assist enterprises in 
their negotiations with foreign partners. 
Apart from ensuring that the terms in 
registered agreements are fair and equitable, 
thP evaluation of technology agreements haa 
al.io 1.ed to substantial saving• in foreign 
exchange outflow. In the case of evaluation 
also, the National Office has attempted to 
distinguish between tranaferors with foreign 
equity and non-equity participation with the 
aim of establishing a system of determining 
discriminatory compen&dtion in line with the 
level of participation, and o:her terms and 
conditions. This has however, posed some 
problems witn the transferors of foreign 
equi:y interest who us•Jally insist ·~n 
separating their equity contributions from the 
technology being transferred. 

UNJIXJ activities 

Extract of UNIDO's vork programme for 1985 on 
contractual arrangeme.ltS 

Work on contractual arrangement• that 
began in 1917 in the fertilizer industry will 
be completed in 1985, with the publication of 
four ~odels of contracts which can be used for 
plant construction. In this con:ext, priority 
at tent ion will be give'\ to setting-up a 
progr .. ane of workshops on contract negotiation. 

Three documents will be completed with 
regard to contractual urangements in the 
pharmaceutical industry. These i :elude a 
paper on items that could be included in 
contractual arrangements for the setting-up of 
turn-key pl~nts for the production of bulk 
drugs or inte-mediates, a document on 
arrange11M.•t• for technical aasi1tance for the 
fo1mulation of pharm.aceutical forma, as well 
as a reference pap2r ana~yaing or.her area• in 
the p:1armaceutical sector to which attention 
raay need to oe directed, These three ;>aper• 
will form the sub1tantiv ... input to "' meeting 
of an ad hoc panel of experts in the 
pharmaceutical induatry on contractual 
arrang~o.ents who wil' meet in Vienna in 1985. 
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master •greements for the import, aaaembly and 
manufa.:ture of agricultural machinery and on 
training vill be c0111pl~ted and uaed a1 the 
basic ~ubatantivc input to an espert group 
meeting on tt.e subjec.t vhich will be co..ivened 
in Vienna during the first half of 1985. Work 
is continuing on the UNIDO mod~l fona ~f 
agreement for licensing of patents ar.d 
know-hov in t~e petrochemica1 industry, 
including annexurea: an integrated coaaentary 
and alte1native text of some clauaea, and chis 
work will forn the b .. sis for a dr11ft paper 
placed before the Third Meeting of the 
Advisory Panel on Petrochemicals co be held in 
~ienna during l9d5. 

Work will be initiated on a chec~list of 
clause• for inclusion in contractual 
arrangements in the field of ind~•trial 

training, and a draft paper will be prepared 
on a contracting checklist for the wood 
procesaing induatry. 

At the s..,.e time, preparatory work to be 
undertaken during 1985 will lead to c:1e 
issi;.ing in 198i;/l987 of a number of technical 
reports containing checklist• of ele-nts for 
inclusion in contractual arrangements; these 
documents will generaily also benefit from the 
l<nowledge of inter!lational groups of experts, 
as was the case for the UNIDO model fonas of 
"1odel contracts and guidelines. A report on 
en.de and trade-related aspects of induatrial 
collabordtion arrangements will also be 
prepared for the consideration of the 
Industrial Dev!.lopment Board. 

* * * * ... 
Fine C'Jnsultation on the Building Materials 
Industry, Athens, Greece, 25-30 March 1985 

The Industrial Development Board, at its 
seventeenth session in April-May 1983, decided 
to include the First Consultation on the 
Building Materials Industry in th'! Progr
of Consuitation meeting• for the biennium 
1984-1985 and at its eighteenth sesaion in 
May 1984, the Indus. rial Development Beard 
endormed the propomed co-•ponaorship with the 
United Nation• Centre for Human Settlements 
(IU, Jitat) of the First Consultation on the 
Building Materia la Induatry. An ad noc Expert 
Group Meeting 0.1 the Building Materials and 
Construction ln~u•try vaa convened by UNIDO in 
Vienr.a, Auatria, from 15 to 17 December 1982 
to review the findings of studiea prepared by 
tne UHIDO secretariat on tne aector and to 
identify isau•• and poaaible area• for ais
cusaion at tne Firat Conaultation. In order 
to adviae UNIDO and UHCHS (Habitat) oo the 
selecticn of tne priority iuuea to be con
sidered at the Firat Consultation, a Global 
Preparatory Meeting .1aa convened from 24 to 
28 September 1984 which reco-.ntled that the 
iaauea to be conaidered at the First 
Consultation should be: 
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Development of the build i.ng 
material• induatry, including: 

finan~ing, planning and prograimnirig 
rn~tt.ods 1 ~:mpha1r iz ing a lt~rnac lVe 

•cale p<ants, particularly in the 
cemer.t intlllstry. 

Issue 3; 

_ _. _____ ... --
; - .J _. - - - - -......... u, ... ucu "'""'6.lcuvw• 

tech no i.ogica l capabi l itiu in the 
production of bJildi~g materials, 

re lated to, among otner th inga, the 
~ppropriate choice of products, 
selection, adaptation and tranafer 
of tectlnology, training, orgrni~a
tion of production, design and 
production of capiLal gooda, and 
research and development. 

Meaaures re5uired to develop 
bui.ldLng-~aterials prodt.1ction in the 
infonaal economy, including: 

research and development, in:orma
t~()n, training, aad quality 
improvement. 

M • follow-up to the reco-ndation.J of 
the Global Preparatory Meeting UNIDO and UNCHS 
(Habitat) prepared background documentation 
for the discuaaion of the proposed issues, a 
list of which may be fo1 .1d in this !lew1 letter 
under the section ~vering Publicatirns. 
Furthermore, a comprehensive World-Wide Study 
on the Buildin& Materials Industry is being 
prepared by the Division of Industrial Studie1 
(DIS), Sectoral Studiu Branch of UNIDO. 

* * • • • 

Progre11 report on the information sy1tem on 
transnational corporations Report of the 
Secretariat 

The present report deacribes the work 
carried out since the ninth sea1ion of the 
Co111111iaaion on Trananational Corporation• and 
presents the accivLties co be carried out 
during the covering period taking into account 
an aasessment of the e~perience gained to date 
in developing the information system. 

The first section of the report provide• 
ar. overview of the objective• of the 
information 1y1tem, the approach fol lowed to 
date and the e;mphasia to be given to the 
future work in the light of the experience 
gained. 

The report contains eighr. section• vhic:h 
describe the current state of work and the 
propoaed focua of future activitiea under each 
of tne ~omponents cf the information sy1:em. 
The subaequent seer ion ducribea the support 
provided by the C~ntre for Transnational 
Ccrporations in strengthening or establiahing 
national information syacem.s. The final 
section sets out step• taken and planned to 
s•rengthen the 1torage and retrieval 
capability of tne Centre's information syatem. 

The report may be had on request from 
Docu~enta Distribution, United Nation•, 
Nev YJrk, USA, quoting symbol number 
E/C.10/1184/15. 

• * • * • • 
UNDP' ~ Complteri<ted Information Rderral 
SyHt.m ( INRES ·==--=- =;:;____;::.. 

T~chnical 1,o-oper4tion a1110n~ Developing 



I Countriea (TCOC) involve• rhe deliberate and 
voluntary sharing or exchange of technical 
resource•, skills and capabilities betveen tvo 
or more developing countt·iea for their 
indi .. idual or mutual develop-at. The Bueno• 
Aires Plan of Action, adopted by the United 
Nation• Conference on !CDC in September 1978, 
recognized that iaformation haa a critical 
role to play in the !CDC process. It 
therefore recommended further development of 
the global Information Referral System (l!IR.ES) 
initiated by UNDP i::i. 1975, and the expansion 
of the System's Inquiry Service for rapid 
"1atching of specific need• of developing 
countries vith available capacities from other 
developing countries. 

TI\e iirst stage of the development of 
I!IRES vaa the compilation of a Directory of 
Servic:-es for !CDC. Th is provided an initial 
compendium of information on the institutional 
skills an= capacities available in developing 
countries. A firat issue vaa pubiished in 
1977, and a revised and updated edition vas 
issued in 1978. These Directoriea, like 
others of its kind, had some inherent 
limitations; problems of up-iating, certain 
difficulties in the vay data vere presented, 
and the numeroua correl1.tions required to 
permit their effective utilization. 

To overcome tbeae handicap• and meet the 
!CDC information requirements of countries 
more efficiently, it waa decided to establish 
a computerized INRES data bank. Work on this 
project ~egan in 1982, and by 1984 had reached 
the point where initial operations could start. 

The information on developing c.:>untries' 
cap1cities vhich ia available through the 
INRES Computerized Inquiry Servi~e has been 
obtained through 4ueationnairea distributed to 
institutions in developing countries selected 
in conaultation vi th the government• 
-..:incerned. The completed queationnaires were 
reviewed ac appropriate government l"!vels to 
ensure their concurrence and endorrement of 
the data which each institution sub~itted. Aa 
of September 1984, queationnaires were 
received from over 2, 100 inatitution1 located 
in 97 countries. Aa a reault, the C:ata bank 
contains more than 50,000 line entries. 

The INRES data bank has bean created on 
the IBM 3081 Computer at t~e ~ev York Computer 
Servicea of the United r1at ions and contains 
multi-sectoral inforlll&tivn on the capacities 
of institutions in ~"!velopiug countries fv~ 
providing Education .1nd Training Couraes. 
Research and TechnoloRical Development 
Services, Consultancy and Expert ~ervicea plus 
Scientific and Technical Information Services. 
In addition, the data b•mk contains 
information on the previoua !'.DC project 
experience of these inatitutiona. 

More details may bf' obtained on requeat 
from TCDC/INRES Inquiry Service, United 
Nation• Developmer.t Programme, United Nation•, 
New Yori<, ·JSA. 

• • • • • • 

Interre2ional 
Administration fo-: Promoting ::Oational 
Development, Bangkok, Thailand, i<.~ 

The report of this seminar has recently 
been made available to ua, and we reprint here
under the preface and a swmaary of discus
sion•. The complete document may be had on 
request froia the United Nations Departmt:nt of 
Technical Co-operation for Development 
(UNDTCD), United Nations, Nev Yor~, USA, 
quoting document number TCD/SEK.84/4. 

P~blic administration systems carry out a 
number ~t i~portant function• for develop
-nt. These include "!xecution of traditional 
government functions, as vell as national 
planning, direct management of the public 
sector, and facilitative and regulatory 
functions to aaaure harmony ;>f private action 
with national objectives. The regulatory 
functicna are usually administered through 
rules and standards to monitor, guide or 
modify 111&jor aspects of private enterprise 
operation•, as vell as public coaaercial 
activitiea. aiatorically, regulatory admini
stration in the industrialized countries ha• 
included a vide range of government activities 
which have an iDQact on major aapecta of 
private enterprise operations, such a• market 
entry and exit; rate, price and profit 
structure; and competitive environment. With 
the changing role of government ~ince the mid
tventieth century, many other areaa have come 
under government supervison; health, safety, 
environmental and consw.ae:: protection and 
employment standards. 

In .:he cont.::'<t of dl!veloping countries, 
regulatory admii.iatr•• 1on has taken on added 
meaning and is seen a.: a major inatrument 
•vailable to g?vernments to l!nforce compliance 
wi~h nationally astablished teq1•iremer.ts i'l 
t'le ·1arious economic an,. social plai;ning 
spheres. Regulatory administration ha• 
assumed particular importance, vi th the 
detP.rmination of dev1~loping ccun•.ries to 
exercise effective economic sovereignty and 
control over their nationa! resources and 
envirorunent and to ensure that their uae by 
the private sector, especially its foreiJn 
co'llponents, is in harmony with nationally 
desirable objectives. 

In the process of planni.1g and realizing 
their development objectives, governments of 
devel.Jping countries have initiated i>olicies, 
and created organization• and procedures to 
pr"111ote and regulace various economic arid 
social aapects. The re~ults of these 
promotional and regulatory activitie" have 
varied considerably, often ref ecting 
considerable inad~quacies in po icie•, 
organi•~tional design and procea• and 
procedurt•. One •mportAnt area in which the•e 
inadequacie: have been reflected in varied 
performan~~ ls re~ulation and pr~motion of 
inveatment and technologf, eapec.ally from 
external 5ourcr:s. Increaainc ~mphaai• ia now 
bein,:, placed at the national lev~l on a more 
flex1bl~ regulatory aciminiatration in order to 
suatain levl!ls of local investment, while At 
the same time enauring that any external 
capital flow•, where desired, are consistent 
with the growth of domeatic entreprl!neur1al 
capacity. llith rl!ga:d to the latter, there u 
also a growing feeling that the enhancement of 
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beyond 'he mer~ regucration, moni.tor1ng .. nd 
r~striction of investment and ~o technology 
".he .active promotior of nev fonu .and .. reas of 
in~(stmen~ ano local technological development. 

The United Nati .. n•, for some time nov, 
hu been cognizant of the impor:ance of 
regulatory administration and the corre•
ponding in•titutional needs. For ezaaple, 
United Nation• exper.:s in public adminiatra
tion and finance hav~ drawn attention to the 
strategic importanc~ of regulatory admini
stration, particularly i.n relation to inati
tutional development for planning the 1'ew 
International Economic Order. They have 
emphaaized that the demands and n.eeda of the 
latter have required the adaptation of many 
exiating pul:lic adminiatration capabilities 
and the creation of nev ones, including the 
establishment of monitoring/controlling 
institutions. The Ger~ral .Uaembly itself, in 
its resolution 34/137 of December 1979 on the 
role of '.:he pub lie sec tor in promoting the 
economic developaent of developing c.Juntriea, 
hu fur_ther und·-racored the central role of 
government in many countrie• aa a lever for 
introducing national develop-at plane and 
establishing social and economic development 
priorities, a"ld the corresponding need, where 
appropriate, to deviae way• and meana .Jf 
strengthening the institutional and managerial 
capabilitiea of aovernment in such functiona. 

Systematic study on regulatory .. c1mini
stration in the developing countries is very 
limited. This study 1S the fiut attempt by 
the United Nations to review the policiu and 
administrative measures that have been taken 
or might be implemented for improving regu
latory administration, with particular 
references to :he facili~ation of inveatment, 
particularly from external sources. The 
purpose of the study is to broaden knowledge 
of a rt latively understudied topic; to 
ascertain the priority area• for action on the 
part of national governments; and to identify 
possibilities of international support for 
national mea~ures. 

The study is based on the results of 
research carried out by the Development 
Administration Divia1on of the United ~•tiona 
Department of Technical Co-operation for 
De"elopment (UNDTCD), and a United Nation• 
Interregional Seminar on Regulatory Admini
stratio~ for ~romot1ng National Development 
organized by the united Nati'.ma Department of 
Technical Co-operation for Development, in 
collaboration with the Economic and Sccial 
Co-iuion for Aua and the Pacific (ESCAP) in 
Bangkok, Thailand, from 9 to 13 May l983-

The Seminar waa .. cc ended by senior 
officiala from Brazil, China, India, 
Indoneaia, the Ivory Coast, Malaysia, Mexico, 
TI!ailand, Venezuela, Zaire, and Zimbabwe. 
Al»o ~ttending were repreaentativea of ESCA.P'a 
Unit on Trar.anAt iona l Corporation•, the United 
liationa Industrial Development Organization 
(UNIOO), the Regional Ceutre for Technology 
Trana fer (RCTT), the World H.ealth Organization 
('.ll!O), the International Labour Organisation 
( ILOJ, and the llnited Nation• Educational, 
Scientific : .. J Cultural Organizaton (UNESCO). 

JO 

i'ne • tuay CO'llpr is ea ti ve chapters. The 
firat :hapler (Introduction) reviewa broadly 
the state-of-the-art on regulation, focuaing 
on it• concept and contents in the context of 
market -economy countries, regional and inter
national levela and CQr'"'"'\Dn regulatory iai1uea. 
This chapter alao inc· __ '!s a review of the 
purpoae and focua of tbe study, vhich is regu
lation and pr01110tion of inveatment, eapecially 
from external sources in developing countri~•. 
along with a brief reference to th" iaaue•, 
findings, and suggeations for improvement in 
regulatcr1 administration for national 
developC11ent. The next three chapter• discuu 
experience• from selected countries in the 
specific areas of regulatory policy, organi
:z:ation an-t process. The laat chapter make• a 
comparative re'"i.ew of measures that might be 
taken for improv. 1g regulatory ad111iniatration 
as the basis for id.entifying priority areu 
for action, teaearch and training at the 
national and ~nternational levela. 'nle 
following were suggeated; 

( i) 

monitoring 
duplicatE.d 
agencies; 

Infot111&tion syatema to i~rove the 
of compliance, by way of reducing 
reporting to 11111ltiple government 

(ii) Methodologi.es for evaluating ~he 
social and econmn.ic impact of regulation• at 
the project level (e.g., measuring local 
content or origir. of goods and 111&terialsJ j and 

(iii) Further exchange of experience 1n 
more specialized a..-eaa, e.g.·, banking, utili
ties, foreign trade, industry and technol~gy. 

In additirn, the follow~ng obaervations 
were m.ade: 

(i) The attempts by certain countries to 
improve accountability and responaiven~ss waa 
noted. These included public reportin1,, con
sultation with business and comraunity aasocia
c ions, including pub] icity of regulstions and 
procedures. 

(ii) The efforts of some countries to 
sioplify regul11tiona and procedures 1aa n'3ted, 
together with their potential bene!it•. 

(iii! Generally, satiafactory reault~ were 
observed aa • result of the introduction of 
the "one-scop" agency or ";iackage" appli.:ation. 

(1v) Traininf, waa recognized aa an 
important ingredient in the enchancement nt 
regulatory adminiatration. One tuggeation waa 
that thia could be done through exchang .. of 
experience• and v1aita. UNIOO haa already 
pro·1ided solU facilitiea in the field of tech
nological negocution for industrial develop
menL UNCTC and ILO havo!I alao provided 
11m1ted tra1n1ng in some aapects of regulatory 
adminiat~ation. Hovever, there are other 
ar£aa, IULh aa kno·.1ledge of the national 
policy environment; the imperativea of 
national development ~la~ning and regulation; 
policy analysis; public law; private 
buaineaa adainiatration. Tiie ... pplication of 
theae akilla and knowledge to ot~er non
induatrial ard social sectors 111&y alao be 
requeated. 
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Seminar vaa drawn co the questions of the 
a~locacion of responsibility for regulatory 
improv~ment. Any efforts 1n this direction 
:uight also cake stoc" of regulation• 1n all 
the functional areas of governme'1t. 

Technology acquisition 

GUIDE ON GUARANTEE AND WARR.\NTY PROVISIONS IN 
TEClillOi..ClGY rRANSFER TRANSACTIONS 

The UNIDO Development and Transfer oi 
Technology Branch is preparing a "Guide on 
Guarantee and Warranty Provision~ l'l 

Technology Transfer Transactions". 

Abstracts of the cha; ters of the guide 
dealing with individual guarantee and warranty 
clauses vii l be pu!. lished in the present and 
forthcoming issues of the Ne•· 1 ·tt.,r. These 
chapters take into account the v rall context 
oi technology transfer transaction~ ~n~ do not 
strictly deal with the legal viewpoints of 
such tr11nsactiona. 

In this issue we present the guarantee on 
the Sl· itab i lity of technology, which repre
sents .1 rather controversial part of the 
guarantLe provisions of transfer of technology 
transactions. 

C'lmments and discussions on the s·1bject 
of guarantee and warranty prov is ions re laced 
to these transactions will be ;.:elcomed by the 
UNIDO Secretariat. Such contributio.,s are to 
be forwarded to UNIDO' s TIES liewsl•'tter Editor 
and may, if desired, also be publir"1ed. 

Suitability of the techno ogy 

(a) Purpose and function 

The recip1ent of technology pursues 
certain objectives by rhe acquisition of the 
technology. If these objectives cannot be 
achieved through the technolgoy transferred, 
the technology haa no value for the recipient 
and rhe trans11ction is proved to be useless. 
In such a situation, a suitability guarantee 
could ensure one o~ more of the following 
iunctiona, our of which the first one, 
strictly speaking, could not be considered a 
suitability guarantee in the developmental 
context: 

technic~l exvloitabilicy 

commercial exploicabilicy 

capability of achieving certain results 
11nder lpecified conditions 

Thl3 lase form of suitability guarantee 
haa some .1imilarity ro 1 performance guarantee 
and is discussed ao coo.roversially. Actually, 
there ,aay be no .oeed for a •uitabilicv 
~uarantee if a broad performance guaranre~ hae 
been ~~r~ed to. On the ocher hand, a 
11acabi1Lcy ,uarantee may be particularly 
important ~h~ri i.t i.3 not pQ11sible to a~rte on 
~ ?erformance ~uArantee. G~n~rally, a 

~uppiier wiii ~e reiuccanc to ~gree co & 

perfot111&nce guarantee when the technology is 
not part of a turn-key or prod~cc-at-hand 

agreement. If he only licenses know-how, 
e.g., without equipment, plane, etc., he may 
not be willing to guarantee the performance of 
this particular plane, because the set-up of 
important element• for working the technology 
is beyond his control or influence. But in 
such a case, a suitability guarantee could be 
granted. 

A suitability guarantee is only likely to 
be grant!l for proven technologies. If a 
recipient knows that he &cquires a new and 
unproven :::-:!'lnology, he will also be .aware of 
the fact that farthet research and development 
may be necessary, before the technology can be 
exploited economically on an industrial basis. 

(b) Present legal situation and contractual 
practice 

Very few iava or regulations have speci
fic rules on the suitability aspect governing 
transfer of technology transa::tions. In so
countries, such lava or guidelines require 
that the technology must be a "proven proc~s•" 
(India, <.uidelines for Public Enter;iriae11, 
Sect. l.lJ. 

The former Arrentinian Lav on -Transfer of 
Technology of 1574 (No. 21.617) contained the 
following "implicit claus'!": 

Illuscc~tive clause 12 

"The supplier guarantees that the tech
nology to be transferred, enables the reci
pient, through th~ acquisition, to achieve hi~ 
proposed technical aims .• " (Art. 8 (a)). 

However, both in countries with common 
law and with civil law, the general principles 
of commercial law apply on fitness or 
technological exploitability of technology 
transactions. But the pi!:.·tiea are free to 
negotiate and agree upon ocher terma and 
conditions than chose stipulated, as the 
relevant provisions are not a part of the 
mane a cory law. * 

Present contractual practice aften 
restricts the scope oc such guarantees on 
fitness or technological exploitability. 

For example, some recent model ?rovisions 
define a scope, which states that the patents, 
technical information and other d~ta trans
ferred under the contract are suitable for the 
purpose stipulated in the contract e.g. for 
manufacturi•g and packaging of the product if 
used ~n accordance with the supplier's spec i
f ic inacruccion• given pursuant to the con
cr11ct. Such a p.:ovision provides for a 
specification which condition the suitability 
guarantee. 

Otten 
gua::-antee 
general; 

contractual 
the commercial 

provisions only 
exploitability 1n 

* See, e.g., U.S.A, Unifo.-m Cmmnercial 
Co<:!", s.,cti.on 2-312. For Germany, F<!d. Rep. 
0t, Strumpf. Der Know-How Vertrag, Jrd rev. 
~d., Heidelberg (Verlag Chemie) 1977, p. 
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I Illu•trative clau•e 14 

The CO~RAC!OR al•o hereby agree• that 
sue~ documents referred cc ia this article 4.5 
shall cover and be ba•ed upon the coamer~iaicy 
proven ltaov-bow available co Che Proce1a 
Licensors (such documentation co ~ovec :he 
ltnuv-how at cbe time of the signing of :be 
Contract, or if mutually agreed to, at a later 
dace) UMIDO, PC. 25, rev 1, section ~.5 p. 100. 

In so- cases, the liceas<'r rejects aay 
suitability guaranree and only gt>arantees chat 
the technology is technically exploitable or 
has been technically teated by the supplier. 

Illustrative clause 16 

"The grantor guarantees that the proceaa 
haa been technically tested in his work.a aad 
that it has evidenced tbe following charac
teristic• The grantor will caice ao part 
ia the use 11U1de by the grantee o~ the kno.,...3ov 
hereby ceded aad accordingly givea ao under
taking that the grantee will obtain similar 
results ia the use thereof." (ORGALiME, 
Practical Guide for Preparing Knov-llc.w 
Contract, 3rd ed., Bruxelles, 1969, p. 27) 

Ia present contractual practice, ao 
direct linkages have been made between 
suitabilit 1 clauses and consequences for non 
fulfilment, as they are actually 1 ·.aked to 
performance guarantees. However, in some 
cases a ter111inatioa clause of :he contract is 
~elated to the suitability clause. 

•llustrative clause 19 

"The licensee may terminate this agree
ment (at aay time) by I (number of) months I 
written notice tJ tr~ licensor upon the 
occurrence of any of the following events: 

(iv) the occurrence of technical advances 
which substantially alter the basic 
technology or the availability of 
new technology which ?nab les the 
product to be m.anufac cured (the 
process co be applied) in a sub
stantially different mar.ner or with 
a substantially different effect as 
referred to in article " (WIPO, 
Licensing Guide, Fn. 254 (iv).) 

Termination as such, as a conaequence of 
unsuitablicy of the technology aa 3t:ipulaced 
in =lause 19 above, applies only for the 
period of project implementation or 1fter such 
a period wl1en the technology is paid for oy 
royalties still runn1ng. In other cases, 
after the imp1ementation period when the 
recipient already haa paid for the technology, 
the right of the recipient to terminate the 
contract 111Ust be linked with the right to be 
paid back part or all of his payments or a 
tencination clauae at this stage will not be 
of any valu~ at ~11 to him. 

Alternatively or prior to the right of 
terminating the contract, it may provid" fo,· a 
negotiation procedure between the partier, in 
order to modify the contract oc to conclude a 
new on• in its place. If the technological 
advance or the new technology has been made or 
~cquired by, or is available to the S'.1pp1 ier. 
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--'"-- .:vu;.~-..:.;. 11&c7 ...... u.1..ucL (J&.vv,..uc "v" Lite 
renegotiation to be extended to the terma and 
cvnditiona upon which th• technological 
advance or new technology are to be made 
avai:•bte to the rc-ipient. 

(cl Problems and possible solution• 

Scope of guaran:ee. The main problem 
encountered 1a the view of many suppliers that 
the transfer of technology, especially the 
transfer to countries with l dif fereat type of 
technical, economic and soci~~ infrastructure, 
different qualif ica~ion of personnel and 
dif:erent use of inputs, is heavily risk 
loadtd. Suppliers will maintain that this 
hinders them in granting suitability guaran
tees. On the othe! hand, the technology is 
even more risk lacen for the recipient whr 
does not know the technology yet and has not 
used it. The better sui:>plier and recipiect 
know each other and the be:ter they can 
evaluate the present working of the technology 
as well aa t!:le conditions und'!r which it u 
going to be applied ia the recipient's 
country, the easier suitability gua=antees may 
be obtained. This demonstrates ~he importance 
of extensive couaunicat1on and mutual in!nrma
tioa in the prc.pacatory stage of the nego
tiatiors. 

The moat extensive suitability guarantee 
would assure the attainment of certain results. 

[f ~uch a guarantee cannot be reached, at 
least the technical and commercial exploica
biluy should be ••sured. It may be accom
panied by the supplier's assurance th~t he has 
9uccessfully worked the technology himself and 
h•s readiness to let the recipient verify this 
by visi-:ing t~.e su'lplier' s plant, (see, e.g., 
ECE, Trade/222/Rev. l, para 41). Such a pro
vision may be u.teful ii.dependently of the 
content of the other parts of the ruarantee. 
Of course, it will not be ;>oaaible to obuin 
suitability gua1·antees for unproven techno
logies. Such agreementa should always provide 
for the right co terminate the contract, e.g., 
if, when the recipient concludes that he does 
not succeed, indep<!ndently of '1is a~ility, to 
exploit the tec.nnology on a commer:iai basis. 
Alter-l&tively, .:he recipient should ensure 
that there is no obligation on his si.de to 
exploit the technology or to pay royalties 
independently of the performance or tne 
t'!!chnology. See illustrative clause 16. 

Criteria for measuring the suitability. 
Sine'! the recipi~nt ir going to use the tech
noloay at his plant, he needs a •uitabilicy 
guarantee ieared to condition a prevailing 
there. The supplier llill only b'!! ready to 
accept such condition•, if they itr~ known and 
familiar to him. Usually, he will ref"r back 
to the conditions of his ovn plant, a com
promise m.ay be to specify the conditions in 
the contract. 

The recipient will have to ta~e care that 
the speci.ficatio1a are realistic in view of 
manufacturing conditions in his plant. 
Otherwise, the suitability guarant• will be 
without pr•~tical meaning. 

Separation of r'!!aponaibilitir.a. 
parties are involved, it should ba 
in 'h'! suitab 0.lity g<Iarantee or in 
part of the co.,tr4Ct, co which 

lf several 
clauified 
some other 

extent r.h• 
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suitability de!>f!nda on condition• cr.t by third 
parties and wbo is reaponaible to ,..et the 
specification• act forth. 

Corrective action. !f the guarantee haa 
been proven to be un.~uitable, 1.e. no~ 

co..ercjally exploit.1ble, -uured againat the 
~y~cification contained in the suitability 
clause, the general type• cf corrective action 
should apply. first of all, the supplier 
stiould be oblige.! to comple-nt, rec!':ify or 
up-date the technology in .1uch .-i way that it 
re.rponds to the suitebility guu:-antee. 
3ubsequentlv or alternativr.ly, daaase claiaa 
should be poaaible. If the technology cannot 
be exploiced c~rcially, the rii;ht of thf' 
licensee t<. teni.'.nate the contract and/or tc 
be Faid bac~ part or all of hia par-nts is of 
particular importance. 

Alteruativea. .U aentione-i before, a 
suitability guarantee may b,. substituted by a 
strong perfo;.,..nce g·_.,-antee. On the other 
h"'nd, perforiaance guara:.ltees often require a 
higher d.;iree oi. "pac~aging" and involvement 
of ~he supplieT and ~herefcre ""Y conflict 
with some other objectiv~s of the recipient. 

Extenaive infcaaation about the tr.chno
logy in the pre-concractua'.. phase may acquaint 
the recipient witli t~e technology to such a 
degre~ that st.i;;ability guarantees may become 
leu important. 

Suitability may be partial.ly replaced by 
royalties baaed on production uoits. ln thu 
c.ue, the r~ci;>ie~t will not be refunded for 
his efforts to m•.i.te the ~~chnology work, but 
he has not to pay for the technology itself. 
At the same time, the su;>pl ier may be 
sti111Ula~ed to assist the recipient in arriving 
at intiu•trial pr,,dc-.cticn in order t? obtain 
royalties. 

N<' sui tab1 l i.ty guarantee should be 
contracted, if the supplier only accepts a 
"r.~gative" suitability guarantee whose m.ain 
purpose is to disclai~ or exclude i~plie· 
warTanties existin11; unde::- the relevan_ 
2.pplccable lai.1. 

(d: Check i.ist 

l. Type of technology 

proven/unproven 

familiar/unf•miliar to recipient 

co.,..~rcic'l exf~Ottation by sup
plier or others 

2. Scope of g.1aran~ee 

achievemer., of specifi.,d result~ 

collll:lercial exploi.tabilit", feu i·· 
bility 

industrial exploitabilit, 

Lecnnical exploitabilit.y 

ri11;ht of visit t0 supplier', plant 

3. 

4. 

5. 

6. 

7. 

Criter.;_a for meaauring tuit:a!>i lit y 

~onditiona at recipient's plant 

condition• specified in the agree
ment 

condition• at aupplier's plant 

adequacy of condition• for reci
pient's situation 

definition of c011mercial, indua
trial, technical exploitability 

specification of visits to sup
p lier's plant 

Separarion of reaponaibilitiea 

third party involve-at with 
effect on suitability guarantee 

independance 
guarantee and 
ttochno'.ogy 

interdependance 

of suitability 
obligation to uae 

of {limited) 
suitability guarantee and type of 
payments (dovn payments regard less 
of suitability?) 

Corrective action 

forms oi rectif:cation 

form, extent of damage claims 

right of (unilateral) termination 

Alternatives 

stron~ performance guarantees 

vrior infor111ation on technology 

technical aaai4tance by supplier 
(on preferential term.a) 

payments in relation co effective 
production only 

application of implied warranties 
of relevant law 

~equirements under applicable law 

* * * * * * 

LICENSING OF TR.ADE."IAJU(S THE EXPERIENCE OF 

The f~llowing ia extracted from a paper 
recently received from Mr. S. R.apur, S2cretary 
to the Government, Punjaj Tranaport Department 
at Cha'ldigarh, India on the tranafer of tech
nology, l icens ·.ng of trademarKs and con••1ltancy 
s"rvices, according to the experience of 
Indi.1. We feel this will be of •o- inter-ast 
to our readei:a, so 1n thi• ia1ue you will be 
able to read the section pertaining to 
l icen• ing of trademark•. The next. iasu<! wi 11 
contain the relevant section on conaultancy 
11t:::rvices. 
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.;.,neral poa~tion 

Like p~tent•, trad ... rk• are liaited .:>no

poly ri&hts granted by a go'Hnmect within it• 
territorail juriadiction. Aa in the caae of 
patent•, regiatration of a trad..ar~ br a 
company in itr ovn country doe& not auta.aci
~ally give protection in other countriea of the 
world, and if it dui:ea to eatabliah claia <'f 
ownership of a trade11ark and it• protection in 
any foreign country it ~a• to regiater the .. rk 
in such country and ob&er"l'e the rele•ent local 
lava and regulation& vith reapect to renewal 
.and fees etc. The po•itioo vould, bow.Yer, be 
different in the c .. e of countries which, 
unlike India, are sisnatorie• to International 
Conventions like the Paria Convention. Trade
irrk regiatratioo abroad ia facilitated by 
international treatie•, con•entioos or other 
reciproc:al arraog-ots in the country. An 
important differeuce bec .. een a patent ri&ht and 
a trade.ark ia in the life of the ript. lobilft 
• p.atent ri&ht is usuaily lwted to a fixed 
pe~iod • tra<ieaark right can uaually be 
ex:ended for an indefinite period by periodic 
~enevals. Accordingly, while patent grant• are 
usually for the life of the patent or pate'!lts, 
rhe term of • trade.ark license i• not limited 
by any such con•ideratioo. 

Assurance of quality 

The trade.ark u a mark of identity 
dist.:.nguishing the good• of the proprietor and 
s igni.tyLng to the purchasing put.' ic a certain 
quality ••'.:! con•iatency of content or perfor
mance. To preaerve such identification and 
retain the goodwill in the mar~ the owner 
licensor would nonully ·· .:ai1t that the licensee 
l!l&intains quality ataodarda that will not 
detract from the goodwill or the market accep
tance that has been built for the li..:ensee' s 
product• in the world market•. Accordingly, 
tn.demarlu1 license agreement• alway• stipulate 
~ positive coamitmeot on the part of the 
licensee to adhere to the quality and spec i
f icat ions laid down by the licensor. 

License only on exclusive ba•i• 

Unlike a patent right ..tiich may be granted 
on an excluaive or non-excluaive baaia, a 
trademark licenae i1 noraall.y granted to one 
party within a country, for the trademark might 
become c~n property if several parties were 
given the right uae it. 

Colllmon Law 

In Co_,n Law licensing of a ~ri:.demark by 
it• proprietor for uae io relation ~o good• 
other than those of the proprietor vaa not 
pennitted on the grounds that iuch licenaing 
would result in deception of, and confuai~n to, 
the purchaaing p .. b lie. However, tlie trend of 
modern CO!lllllercial development haa nec11aaitated 
a relaxation in, or rather a reversal o;, thi~ 
rule of Coaaon Law. 

Position in India 

The only statute directly concerned with 
trar1emarlu ia the Trade ar.d Mere hand ice Harks 
Act, 1958. It '" "An Act to provide for ~he 

registration and better ~rotection oc t~ade

marks .1nd for r:h4! p:\ev~ncior. of the u1e of 
fraudulent mark9 on merchandise." This Act 
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doea aot diatinaui•b betveao foraian trade.arks 
and Lodigaaoua trad ... rtt•. 

Io kaepioa vich tba objecti•e• of the Ace, 
cha prOYiaioa• relating ~o tba uaa of trade
.. rks &laoJ aia at c.>nfarring rishts on the 
"'1.egiaterad Uaarn to take appropriate actio~ 
for pra•antina aiauaa and iofriq-nr: of th? 
cradeaark. 

Leaal po•itioa 

Undoer section i.9 of the Ace, all ap1>lica 
cions for regietracion a• Regiacared Uaer 
require approval of tha General Govero.enc 
which, ha•ing regard to the circuaacance• of 
tba caae and to che ioceraeta cf tba general 
public, and the da•elopmienc uf a~y ioduatry, 
trade or c.....erce Ln India, aay direct tbe 
llegiecrar to refuse the a.pplication. The 
Go•enmenc of India b.. been uai~ thie pro
•iaion to re1trict th.i use of foreica trade
aarks not in vogue in tha country aa aho to 
diecouraga tboae that are already in vogu~, in 
oJrder chat iodigenou• induetry doea not face 
undue competit•on. 

Voluntary regiecration 

These provisions do not cauae .. ny obliga
tion on tbe ~roprietor or the user to seek 
formal regietration of the 'Trade Mark' or to 
any 'll.egiaterad Uaer' agree.ear under the lav. 
The only coaaec•1ence t:1f regi 1trat io!l ia that 
.. he proprietor/ regiatered uaar can aeelr the 
pr-taction of lav if there is any infrince
meot. Kon-registration by the ueer of a 
'llegister U•er' agree.eat doe& not prohibit the 
uae of a trad-.ark in lhe country, provi'.!ed 
there ia agre-nt between the proprietor and 
the intending u•er. 

Foreign exchange regulation Ace 

Under Hclion 28(l)(C) of the Foreign 
Exchange Regulation Act, 1973 • peraou reaideat 
out•ide India or a coapany which i• not iocor
?oraced under any law ia force in India or in 
which the non-reaidenc iotereat is more than 
40 per cent: "Shall 'lOC, except wich cha 
general or special penaiHioo of the laaarYe 
Sank, penai.t any trad ... rk which, -·it ·i• 
entitled to uae, CC' be uJed by any paraon or 
compAny for any direct or indirect 
coaaideration." 

The proviaion1 of this A.ct can be u•ed to 
prohibit the uae of ~ foreign brand nwe only 
if there ia •OIMI couaideratioa, direct or 
indirect. FERA coapanie•, i.e. co.paniea with 
more than 40 per cent for11iin equity holding, 
c.an freely uae tradeaark• in iadi11 of which 
they .are proprLetors. They ca~~ot, hovever, 
;ienait the uae of their brand na....,.a by any 
other person or :oapary 1n India, exc'!pt with 
the penaiuion of the Reaerve Sank of Inda, if 
they •r• to receive any :on•idaration, dirl!ct 
or indirect, for such uae. 

Conaideracinn i• the cr1::-.1cal ~actor 

Unuer •-· . on 36 of the Trade and 
~erchar.di1e Ma,-ka Ac~, ~9'.)8 the regi•tere.· 
propnetor of • .:radem•rk can .taai~n hi• right a 
to any , .. he'r pe1·•on and to ~1ve effe<:.tua 1. 

rrc.e1pt• for any con11derac JJln fer 1uch 
.asign-nt. Any f0re1gn compa,iy or FERA 



..:...;,.t'•"1 can aea1gn ~ trade .. rk under these 
proviaioua vithout attracting provision• of 
FEii.A, provided t'teae co.panies do not ~eceive 
any coaa iderat ion for such ••• ignaent. 
Thereafter, such trademark is the property of 
:he radian •••igaee and caa be used freely in 
the cour.r-rv .. 

Uae of foreign trade .. rks 

For the laat several years it has been the 
general policy of the Government of ladia co 
discourage the use of foreign brand naaes. re 
is felt that foreign cradeaarka conatitute a 
reputation monopoly and inhibit develcpment of 
reputation• of do.eatic trade.ark.a. They do 
not bring in technology; they are merely 
pro.otional sche-s for which there seem• 
little juatification for paywient of valuable 
fo1eign exchange. A stipulation is made in the 
standard conditions .,f all Letters of lncent to 
the effect chat in considering requests for 
foreign collaboration: 

"The uae of foreign b.rand 11&-s vill not 
be peraitted for the purpose of internal 
sales." 

la the letter of approval for foreign 
collaboration, the standard condition reads •• 
under: 

"Foreie-n brand r;ames vill not ordinarily 
be ;al.loved for uae on the products for 
internal salea although there is no 
objection to their uae on products to be 
exported." 

However, the use of foreign brand names is 
quite co-=in in lndia. At one time, a large 
number of foreign companies were operating in 
the country. Afte: the enforcement of FER.A 
(Foreign Exchange Regulation Act) .. ny of chem 
have diluad their fo~·eign snare-holding and 
become lodian companiea; moat of Chea continue 
to uae the trade .. rlts of the et4Cvhile foreign 
companies (e.g. CA~BUi.Y, NESCAFE, E.XlDE, H.M.V. 
~cc.. . There is nothing in any lav to prevent 
su-:h • se. FEilA co.panies continue to freely 
uae foreign tra.de .. rka under proprietary title 
or <u1taele arrangements vi th the parent 
c..iapany (e.g. LUX, SUF, EVEREADY, etc. i. 

Uae of hyb~id brand name of trademark 

There is nothing to ~revent a foreign 
company from pet.,.itting u1e of its trademark by 
any person in :ndia, provided there is no 
considera:ion for such use. Even where a 
foreign trademark is not used by •n Indian 
company, the fact of .uaociati<>n with a well 
lr.novn foreign company is widely publicized 
through the media. Two ~01111110n methods are; 
(a) thro•Jgh a "hybrid" brand name or a trade
mark clearly showing such asaocat ion e.g. 
TOSHlbA-ANAND, TAIA-MERCt:DES, AiJV.AJH-llERLIKON, 
!iAR.U'tl-SUZUKI; <>r lb) extenuve new•paper 
advert l.Se111e'·t- emphaa iz ing the name or the 
collaborator Chrough wt:oae asPociauon Che 
product will be manufac~ured, e.~. HyderaDad 
Allvyn .. nd Seiko or Japan. It ""'Y u• noted 
chat the hybrid crade1Urks ~uoted in (aJ ~re 

Indian brand name• and not foreign. Furrh er, 
1c will bf! nocicf!d that both che pri-~ate se1'.tor 
and public •ertor are 111.11kin~ use of this ~evic~. 

[r:. m.11ny c.tlllf!S 
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0f the .;o,.pany or ~ p~rc lhereof, ~r" al!Jo .,.,,.i 

as brand n-•· When FEL\ vaa enforced, 
several vell-knovn foreign coapaaiota operating 
in India diluted their shareholdins and uta
bliahed lndian ca..paaiea vith tbe • ._ n ... •• 
the foreign coapaay. Ia many caaea the '"lloua• 
Karo" continued co b• ua•d by the lndian 
co.apaniea. DUNLOP, GOODYUI., CUT, FIR":STONE, 
A\"EllY, etc. are we 11 -ltn"'"1 brand oa.ea i.n lndia 
as weli as abroad. Th••• brand naaea are 
associated with the ladian coa;>aniea, aa well 
as vith foreign co.panies with the saa: or 
siailar na-s. 

Even though al 1 Foreisa Collaboration 
approvals contaic the usual condition: 
"Foreign brand n.._s will aoc ordinarily be 
allowed tor use for internal sale•, "lodi.an 
companies arl! actually usin& ~• like e.g. 
VESPA-XE, VESPA-1·;0, SUZ:IKI, YAMAHA, etc. All 
these are very well ltrovu brand• of lea liaa 
and Japanese two wheelers. 

Deapite the restrictive character of 
Section 28(l)(c) of the Foreign Exchange 
Regular:ion Act, 1973 the Covt:~nt of lndia 
in 1976 exempted, by a general order, peati
cides and other ch-icala u~ed for pro::ection 
of plants and life-saving drug• from the•• 
provisions. la effect, the Govern.eat recog
nized that in relation to certain products, 
the uae of f~reign brand name• could be 
justified. 

Foreign crade .. rlta on capital good• 

~inistry of laduscry also aancunced ia 
1981 a deci •• on to allow Che uae of aJch 
trademarks for inceraai sales ·of capital gooda 
manufactured vith foreign coll.r.boratioa. Thia 
was a pragmatic, even though belated, relaxa
tion of the existing policy aao recognition of 
the tremendous progreaa made by thf: country's 
capital gooda induatry which ia poised to 
compete vith the induatrial vorld's gianta. 
It also under-score• the aclminia.:atioo' s 
efforts ro encourage production of quality 
gooaJ. Unfortunately, thia decision could not 
be implementea for a variety of reasons and 
has, therefore, re ... ined on ?•per only. A 
nation.al debat<o is underway Vhetl\ ~ the 
existing reat~ictive policy needa co be 
cont1nuea. Advocates of change point out that 
the lndian industry haa developed and grovn 
over the years and there would seem to be no 
reason to encourage it to keep on depending on 
s11ch artificial and fragile prop• aa protec
tion from competition with foreign trade
marlts. A reversal of, or a r . .xation in, the 
exuting policy to refuae such transfers only 
in a limittd number of caaes, where local 
industrie2' interests re.ally warrant such a 
diapensa;:ion, would be, they urge, in :he beat 
intere• s of industry as also the co'aumer. 

Remuneration for trademarks 

Because of Che peculiar nature of the 
:,,dian i;ol1cy, .u clearly •ndicated above, on 
tmport 1) t foreign t. rademarks, remunerac ion for 
theLr use by Indian licensee companies 1• 
~eneraily not computed and pa1d 'ep•rately. 
[t lS nomal ly lumped 'Wlth p&)'lllentS on .. CCOunt 
r, f >en ow-how. The ref ore, Lt would not De 
.1pproprtALe .:o attempt any ><ind of detuled 
.. naly913 of •11ch ?•ynients 1n Che rnd1an 
c.onc.ent. 
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ing such uae of the trademark aa may be 
peni.it::ed) a royalty of up to 5 per cent ;:if 
ex-factory sales price minua standard boughc
outs u noni.a! ~y allowed for .a period of 5 
yean. !e1ide1, 3 per cent dovu-pay.ent 
(coapu~ed on the 1.-.e baai1 for 5 year1 a1 the 
r~yalty mentioned above) i1 al10 perai.tted. 
However, longer duration• (up to 10 year1) •nd 
hi1her payments (beyond 8 pei· c~nt) are 
sa.eti.ma1 perai.tted for exceptional ca•~·· 

* * * * * * 

SOFTWAK!: POLICIES Ill SEL!CT!D DEVELOPI!IC 
COUllTR. Its 

The following ia extracted froa a recent 
paper written by !tr. Car 101 !t. Correa, Sub
Secretary for Informatica at the !tini1try for 
Science and Technclogy of Argentina concerning 
the c-rcialization of software. The paper 
originally appeared aa a conference room paper 
at the Ninth Meeting of the dead1 of Technology 
TraD1fer Regi1triea held last October in 
Beijing, People's B.epublic of China. It ia 
plaa:ied to iaaue the coaplete paper later on 
thia year aa a U!IIDO document vbich may be had 
on reque1t. 

The main objective of thia chapter, aa 
mentioned earlier, ia to de1cribe the policy 
and legal framework applied in a number of 
selected developing countriea in connection 
with software development and importation. In 
order to obtain a coaprehen1ive picture, the 
analysia include• a brief reference co the 
overall informatics policy implemented in such 
countries, and particularly to the structure 
of hardware supply. The latter i1 clo1ely 
r !lated to and strongly influence& the soft
w.ire 1upply, duo? to a di·;er1ity of technical 
and c~r::ial reaaons. It i1 clear, for 
instance, that becau1e of compatibility 
requirements in some caaes and of suppliers' 
presaure in others, hardware acquisition is 
freouently tied to the licensing of software 
provided by the same supplier. On er. other 
!: ide, the type of hardware .avai lab I e, and the 
existence or not ot local 111.1nufacture thereof, 
set important limit• to the local production 
pf software, eapeci.ally of systems software. 

The review contained in thia section will 
focus on three developing countries that have 
established well defined strategies ~nd 

policies in the area of informatics: Braz:il, 
Mexico .and lndia. 

(.a) Bruil 

Governmental efforts to set the condi
tion• for the emergence of a Braz:1lian infor
matics industry st.arced in 1972, with the 
creation of the Co-<:1rdinacing eo ... iuion for 
D11ta-Proceuing Activities (CAPRE). In 1976 a 
national infot111atica pollcy wa1 announced 
~tructured around the fol Lowin~ five 
object iv~•; 
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would enable electronic equipeent and soft
ware to ~e designed, developed and produced in 
Brazil; 

To ensure that national corporation• play 
a predominant role in th~ national inforiaatics 
market; 

To obtain a favourable balance of pay
ments in product• and service• related c, 
informatics; 

To create job1 for Braxilian1 and 
profe11ional employ.eat opportunities 
Braxilian ~ngineers and technician•; and 

more 
for 

To create the opportunity for the de
velopeent of a Bru:ilian part• and coaponl'nt1 
indu1try in inforwiatics. 

The baaic inatrvaent of such a policy baa 
been the granting of a -rltet reaerve to 
national enterpriaes, initially in comlection 
vith minicomputers, printers and terai.nala, 
and later broadened to include •icroca.puters 
and other itema. While tbeae ses-nta of the 
a:arcet were excluded to foreign fir.a (even to 
joint-venturea), their paro:icipation in Brazil 
was promoted for the local production of 
large-scale coaputera. i.. a reault of this 
policy, in 19&2, 41 per cent of a US$2 billion 
market waa supplied by national fir.a, in many 
c'aes on the basi1 of national technologies. 

Issues relating to s;:iftware development 
and importation came at a relatively late 
stage of the Brazilian infona.atics policy. in 
1979 Presidential Guicielines for the informa
tics' sector outlined, among the responaibili
ties of the Special Secretacia: for Infor
m&tics (SEI), "to provide stimuli, incentives 
and guidance for the nation~l software and 
servic~s 1nduatrie1". A Special C~isaion on 
Software and Service•, set up in 1980, pre
pared a set of rec~ndationa with • view to 
the development •rnd consolidation of the 
dom.e1tic softwar2 and service induatry. This 
Coaa.iasion isaued a comµn"· ·1e s ~ af 
guidelin~• for that ~urpoae. 

The 111eaaure4 adopt 
nection with this issue 

~""·'W i a con
ro llowing: 

( i) conaideratio'."I of sor.t•1are require
meuts in the appraisal nt ap;:ti:: .. -
t ions for equipment import.at ion and 
:nanufac.turing proje::ts (SEl !foni.a
tive Act uOl/80 and <llo/81J; 

(ii) 

( iii) 

(iv) 

preferenc~ to domeat1c .alternatives 
in gove•nm.~nt procurement (SEI 
Normative Act 005/81); 

inclusion of software requirement• 
into the state entitiea' informatics 
Malter Plana ( SEI Normative Act 
015/81); 

joint participation of SC.I and the 
National lnatitute of [nduatrial 
Property (lN~I) in the evaluation 
of conc~acta for ioftware impor
t.it ion (Nonnativ"' Act INPI 1JS3 and 
SEI iJL3/ill}; 



(v) eatablialment of a aoftware r•tiatry 
(SlI !lor.ative A:t 027 /82), vhich is 
a pre-condition, int.et alia, for 
ccntracti111 a 1iven J,,ftvare by 
State entitiea an,j the ap(oroval by 
IHPI of contract• for software 
i.apor.tat ion. 

nie criteria applied by lliPl in con
nection vith rhia latter type of contract are 
largely bned on thoae appl:i.cable to ltn~ov 
contra..:t• under !MPI Mcr.ative Act 015/75. 
Amon& othC'r conaequeucea, thi• '.-.plies that 
confidentiality obli&aticr.ia -y only last for 
five year11, that excluaion of supplier's 
liability for defects is not allowed, and that 
the contracts may not inc T.ude restrictive 
clauae•. 

Oue -jor criterion applied by IllPI i• 
the requirement to transfer the •ource-code aa 
an integral part of the contract, in order to 
permit the recipient ace••• to the software 
internal Jtructure and eaable hia to -intain, 
adapt and iaprove it. Alloth~r iaportant point 
(as conterpiated in SI• hor.ativ-! Act 027 /82) 
is that software developed abroad -y be 
registered vhen it is of rel~vant intereat for 
Brazil, there are no local alternar ivea 
available, and the ri&ht• to exploit, aain
tain, upc!ate and enhance it have been 
tranaferred to a specialized nation.al firm. 

(b) India 

India's policy in the computing i-duscry, 
a• eatablished durin& the sixties, conte"'"' 
plated three stated goal•; ( i) to participate 
in the ownership and control of foreign sub
s idiariea; (ii) to satisfy, at tlae end of 
that decade, moat of the country'• needs by 
wholly Indian producers; (iii) to participate 
in the aianufacture of ti1e moat advanced 
syateaa avail~ble internaticnally. 

While the first goal was par:ially 
attainec' IBM refused ~o accept local 
participation and left ~he country in 1978 -
the second one vaa largely achiev~d through 
State-owned enterprises (mainly ECIL) and 
private firma. AA to the third goal, between 
1972 and 1980 the number of computers 
installed in India grev 6.5 times and the 
average c~~hnological gaps fell from 8.J Co 
2.6 Y".ars. * 

~.e ~.<tablianmenc of a local industry put 
strong r<!quire-nta on ~oftY4re dev.,lopment, 
for wnicn the country vaa deeme,j to nave 
coaiparat 1ve advantage•. Among ocn"r measure• 
and mecr.ani••• adopted, th<! creation of a 
National Centre for Softwa:-e Development 11nd 
Comp·1ting Tecnuique•, and the act1v1t1ea of 
the ,~gional Computer Centre (.Mian Institute 
of Technology) and the UNDP-UNFSSTD Interact 
pro~raa11e may be mentioned. 

Major 
field: Th" 

<!nt<!rpr iaea 
Tata Gronp, 

ent<!red into 
ror inatance. 

tnac 
eat a-

* See Joseph Grieco "3'!cween depen-
dency •nd au•.onomy; [ndia'~ '"xperience with 
the international COlllpu~er indu1try", 
(nternacional Organization, 36, J, Summer 1982. 

._.;_ ... _ .. ______ _ 
.J_ ........ "_._ ..... '5 

aortvare production. 

(c) Kaxico 

: _._ 
.-.i..u 

In September 1981., the Mexican Government 
iai-1.,~ted a progr- to enco..rage the 
dev.,lor-nt of a computer induatry, aiaing at 
fi•"' baa ic goala: ( i) to supply locally 
7u per cent of the coaputer needs vit!:T.in fiv• 
years; (ii) pra.ote exporc.; (iii) diversify 
investaant in the cc.put.er s,.ctor; (iv) pro
mote aational technological dev~lopment. 

The progr.-.e includes tax inc<!ntive2, 
preferential treacment in government 
purchases, iaport quotas, etc., and sets a 
nUllber of requirements in connection vith the 
~articipation of local capital - as a m1n1.!lltla 
'l per C<!nt - and vich rega•d co local content 
and expJrt perfor.ance. 

Mexican policy on the transf.,r of soft
ware is baaed on the l.'.lv of transfer of tech
nology, aa amended in January 1982 and iaple
mer:ted by the rules issued in !iove9ber 1982. 
In accordanc" with this regulation, contracts 
relating to the tr~nsfer (sale or leasing) of 

progr..._• and co maintenance computer 
services 
Registry 
obligation 
l<!asing of 

thereof must be registered with the 
of Transfer of Technology. ntia 

applies both to the sale and 
prograaaea, but er~ludes progr......,s; 

(i) for equipment .:.£ lua than 8 bits 
and central memory of 48 Kb; 

(ii) vtloae unique function is amusement; 

(iii) consisti.1g of operating systema 
<!mbedded into e~~ipm<!nt which is ~ot 
mainly aimed ac data processing 
(contracts on oroduccion er process 
c~ncrol syat<!m, hovev<!r, are subject 
co registration). 

In principle, contracts relating to 
comput<!r progra-• are gov.,rn<!d by the s&111e 
rulea as any other type of contract fal li'lg 
under the t~anafer of technology law.* Special 
rulea are escablish<!d with regard to cne kind 
of information ~c be submitt<!d with the 
.application, and 11 to che requir.,ment of 
"technical guarante<!s" to be of feri~d !:iy ttle 
supplier. 

Since the entering Lico force or ttle new 
!.av, 296 contract• on c<:'mputer software wer" 
submitted for regi1tration, out of which 20% 
""re ~!'?roved and 92 rejected. The 296 
application• conaia~n:·ed lnvolved pa}'lllenta for 
US$ll.9 million; the approve<! con·racts 
.amounted to US$5.4 c.illion, Ch•t is with a 
reduction of 55%. The applications refen-ed 
to involved 55 foreign suppliers ( 95% located 
in tne USA) and 221 fin:ia domic1led in Mexico, 
out of which 18% were majority owned by 
foreign companies, and 381 wholly nationally 
owned. 

Rejection by cne Registr/ was baaed on aapecta 
re lacing to ( i) confidentiality; (ii) lack of 

~ (t should be noted tnac th11 law 
.tppl ies to th!'! lmportztion ,,f software .ind to 
the dome1t1c tranafer the<eoi ••well. 
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guarant!es a• co qualit/ and limitation of 
re•pon•ibility; (iii) excessive price•; 
(iv) axiaca~ca of local sapply of service• 
that coald sub•tituta thoae to be imported. 
Altboush tba iegiatry baa not yet defined 
specific criteria for the evaluation of 
software contract•, it ia attempt in& to co
ordinate its action with the Secretar1a de 
Pro1raaaci6n y Presupuuto and in•ert it in 
tha tr ... wcrk of the inforaatica overall 
policy. 

* * * * * * 
iEPO&T ON THE STUDY OF TECHMOLO<;Y TRANSFER 

IN THE PETROCHEMICAL SECTOi ON 1."HE 
CAHACAll.I INDUSTRIAL COKPU:X IN JJiAZIL . 
!be fo~.loving paper haa been translated 

from Port•1&ue•e and serves to ahov some of the 
activities of tbe Brazilian National Institute 
for Industrial Property (I!fPI): 

1. Introduction 

The purpose of this report is to shov 
soae of the teaults of the study being carried 
out by I!fPI on tecrnology transfer in the 
petrocbellli.cal sector at C&aa~ari. 

!be study w~• divided into cvo main 
phases. The first was to conaist mai::ily of 
gathering information on tbe manner in vnich 
technology transfer contra::ts were negotiated 
and al•o facta related to the remittances made 
by companies. The second pbaae would deal 
with the queation of agreements between share
holders and the question of ~be imoortation of 
inputs, in 1>:1rtic ular the importation of 
catalysts. 

the 
what 
that 

'nlis report, then, will just shov s01De of 
results of the fir at phaae. le is some

preliminary in nature, given the fact 
thia phase haa not yet ended. 

2. Cilmpanies investigated 

nie criterion u•ed co select er.! firm• 
which enter into thia study waa baaicaily chat 
of the existence of technology cranafer con
tracts analysed by lHPI and limited co plant 
establishment. niua, there were l9 firms 
which had submitted contracts for regiscra
t ion. ln addition to the~e, cvo firms vere 
included •hose contracts were heid in r.he 
lnst1tu~~ ~rchive*, even though these had not 
been pre•cnted ior registration because they 
were prior to l973. Con•equently, 21 firm.a 
were studied. 

T.1e majority of theae ficiiUI ~re companies 
incorporated under the sy•tem of a one-tni•<! 
sha<c~::!~in~ for each type of partner 
(tripartite modelJ. The Le -.::~ ~l!!o firm-, w1 rh 

participation by foreign fir&l ;reater than 
33 per cent. ln both these caaea hovrver the 
dominant fact is ~hat chese foreign firm• were 
suppliers or licenaeu of technolog~ adopted 
by national firm• a••ocuted with them. 

Thia focal po~nc waa conceived in con
formity with Che following aaaociative 111odel: 
the foreign partner ahonld .tho b" the .tctual 
•1Jpplier or lic.,naer of technology. At the 
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"°"'enc there ia •• ye: no need co g~ve further 
.::ol'sideration to :hia ciodel, it being clear, 
nevertheleaa, that one of the purpo~e• of chia 
study vaa to aaaesa ita v~lidity, since it vea 
a determining factor in the ptoce•• of ce.::h
nology tran•fer at ~aa~ari. 

!1:e foll~vin~ aspects should be taken 
into concideration: 

with respect co countries of origin of 
supp!~era of technology, 23 contracts were 
concluded vi th U:iited State• firma, nine vitb 
Japaneae firms, three with Dutcll fir.a, four 
with Gerwa~ firma, one with a Danis~ firw one 
with a United Kingdom fir111, one with a CJnited 
State• and Dutch fir111 jointly and one with a 
United Kingdom and Jap~neae firm Jointly; 

In six of the 19 firma, there ia 
Japaneae participation, 
auppiier of engineering 
the process; 

eitner aa inveator, 
rervice• or ovner of 

Uoi:ed States firms 
in tvo cf the pilot finaa, 
proceaa technology for the 
firm• analysed; 

are shareholders 
but s~pply tile 

aajority of the 

In the ... jority of c.aae•, the foreign 
partner ia • supplier of .-it!.er enr;ineering 
services or prcceaa tecLnology; 

Concerning suppl ·.'rs of techn'llogy, it 
is •pp opriate to poir·· out tne existence of 
four categories, defined aa follov•: 

Private firms undertakicg production 
activities operating chemical or 
petrochemical plants, making up the 
....,jority of the caaes; 

.:ompanie.• ""'ngased .i..'l t~e 

::>f new ':>roc.~~•es, Wl.•re 
devP~opmer.t 

c•.e patent 
r~;~1cs constitute their ~~ia source oi 
rev~nue, s~ch a~ UOP; 

lncernationa ·. engineering fitlllS with 
their c"u procesar?a, 
or subsupoliers, of 
LURGl are e~amplea; 

•• 
which 

sublicen•ers 
LUMMUS and 

State enterpriaea and bO<iiea set up 
and subsidiz~d by their Governments 
for the p~rpoae of developing tech
nology, •uch aa DSM. 

The majority of the contr..~t• belong to 
categories FTI + STE together and Fil alone. 
Only 13 contracts include patent licences, 
which ahova that at the time the contracts 
were drawn up, the foreign companies often did 
not regiater their p.ttents in the country. 

). Concr~cc clauaes 

Some of the con;: race c lau•e• taken from 
th~ concracta of firms are tnovn beiuw. 

(a)~"l 

ln the m&JO~lty of casea the technology 
covered by the contracc was protected only by 
foreign patent•, with their ovnera not 
regucenng them 11: Bra~il, perhap• because 
CJur P"trochem1cal l'.:rluacry baa" 18 Hill in 
its infancy. 
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Tne secrecy ciauae ar::teapta to <1elay r::lle 
national firm taking over ovner1hip of th• 
technology being cegociaced, 1ince what would 
normally be purchaaed i1 treated aa "licenaed" 
by this device. Thu1, even i.'. the technology 
u i-diat,,ly absorbed, the national company 
cannot deal in it vith any other firm vithin 
the country or outside. 

In the petrochemical 
of secrecy defined in 
generally longer tban the 
of the paterc itself. 

sector, the period 
the contract is 
period of validity 

With regard to the contracts analyaed, 
JO contain extremely strict secrecy ciau1e1, 
varying fro• a period of c"n years, beginning 
with the plane's operational start-up, to 
open-ended. Of tbe remaining nine contracts, 
Jince tvo -refer exclusively to licences for 
explcitation of patents and two do not bave 
this type of restriction, secrecy waa ~o• five 
years fr°"' tbe beginning of production. 

Ten contracts ·1ere dravn up with an open
ended period of secrecy, though after the lNPl 
analysis, four of the• vere reduced to 25 
years starting from the end of tbe contract 
(the period of validity for all of them vaa 15 
years afcer the start of operations). Of the 
remaining six, one was reduced to ten years 
scarting from the date of signature; one to 
ten years starting from the date of receipt of 
each item of information; two to five y~ara 
as from the start-up of operations and for tvo 
an indeter.iiinate period was maintained. 

Only five ocher contracts had their 
?er1ods of secrecy modified after the lNPl 
analysis. The secrecy periods of 15 other 
contracts were maintained, these varying on 
average between ten and 15 years from the date 
of start-t;p of production. 

'Jf all the contracts, it was established 
that only two really related to the purchase 
of technology, no clauses establishing a 
period of secrecy being included in the 
objectives. 

( b) Produc c ion capac l ty 

Anllther c lauae co~n to technology 
transfer contracts is the one regulating 
install<.d production capa:ity. Above the 
capa~ity for which the unit was planned, the 
national firm will have to pay the excea1 
production achieved or, in certain cases, 
negotiate new contractual tenu with the 
supplier of technology in cues of expan1ion 
or even the in1tallation of a new plant. 

Of the 43 agreement• drawn up, only tvo 
do 00[ h•ve restriction• limiting in1talled 
capacicv; 21 ::ontair:ed in their terms the 
amounts to be paid in the case of a pouible 
expana1on, or even installation of a nev 
uni c; and 19 11::ated the "l i.cence" to a fixed 
inatal led capacity, not laying down condition• 
for expana1on. 

Treae re1triction1 1hould not be 1een 
separate Ly from thoae of 1ecrecy, I l•lCe they 
~re c""'plementary. Thu• the fact i•, even if 
a national fi.nu 1Unag•d to abaorb i:he tran1-
ferred technology, it would be prevented from 
carrying out Lts prOJ~Ct of expan11on. 

There i1 no doubt that tbeaa tvo r•atric-
t ion1 1ecrecy and control of produc,ion 
capacity are the moat perniciou1 if o~s 

thinlt1 in terma of tbe ab1orptioc of tech
nology and it1 development. 

Conaequently, it c'n ba stated that, by 
the form of contract vbich they negotiated, 
principally in res~ ~ct of tbese two mattera, 
natiun&l firms renounced, for a long ti .. , tbe 
development of their ovn technology. 

(c) Guarantee of perforw.ance and patents 

Of tbe 43 contracts an&lyaed, 18 did not 
include clauses ttuaranteeing the perforaance 
of the uuit. Of the r ... ining 25, tvo fixed 
the "liability" at 50 per cent of the value 
o-d in reapect of tecbnology, vbile in tbe 
re,...inder the percentage relating to guarantee 
of performance did not reach 50 per cent, the 
fact being that in several agre-nta it vaa 
found tbat tbe rea[lon&ibility value fixed did 
not "epreaenc 15 per cent of the value of the 
technology. 

With regard r..> the patent guarantee, in 
which the supplier affirma tbat he will be 
respon1ible for any action or lavauit 
i•1itiated againat the recipient in re1pect of 
the use of pate~ts belonging to third partie1, 
this wa1 found t~ be total in only three 
contracts. 111 nine agreements there are nu 
respon1ibilit~· clause•, vhile in 29 contract• 
this guarantee 1s partial, in .. ny ca1es 
included in the 50 per cent of total 
"liability". 

(d) Export restrictions 

Only two contracts contained 
restriction•. While theae did nae 
the expor~ proce11, they did make the 

export 
preclude 
supplier 
for the of technology the exclusive agent 

export sale of contract product•. 
restriction• •~re retained afrer the 
analysis. 

The1e 
lliPl 

It snould be borne in mind that theae 
restriction• probably appear in agreeaant1 
between shareholder•, since thi1 wa1 the 
normal practice at the time, in order to 
escape t~e control of INPI. Thia que1tion can 
only b" reaolved in the second phaae o~ this 
study, when it i1 intended to analy1e the 
snareholder1' agreements signed betveen the 
partiu. 

(L) Obligation co purchaae input• 

·nie main input which ia the sub jeer:: of 
this obligation i1 the catalyat. 

Only four contract• include pro·1i1ion1 
regarding the obligacion to buy thia input, 
whether from the 1upplier itself or wh•thar 
fr0111 a source de1ignated by the 1upplier. 

Hovever, as 1n the CAie of export re
stnction1, thi1 obligation mult probably be 
sec out in other agreement•, for example, in a 
contract of guarante•d 1upply. 

A1 the production of cataly1ta 1n the 
country i1 in principle not viable for raaaon1 
of 1cale, their importation waa inevitable, 
the only rema1n1ng que1tion in thia circum
•tance b~ing that of their origin. 
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tacl<le thia aapect i.i the second phaae of th• 
sti;dy, in which i:aports by each of the nnu 
connectr"d vith tb• Export Trade Department of 
the 3anl< of Br•%il (CACEX) vill be surveyed. 

(f) Form of payment 

Among the agreement• negotiated, fixed
price par-nts pr~doainate, vi th 36 contracts 
following chis form. With r .. gard ~o tbe 
remaining contracts, tvo of them 1.aed a 
percentage on liquid sales; tvo uaed fixed 
price ?lus fixed pr~ce ;>e!' unit of prodact; 
and three vere free. 

Tite explanation for the fact that the 
majority of contracts had a fixed-price form 
of payment, is co be found in the partici
pation of the supplier of technology in the 
capital of the national firm, given the fact 
that the psyiiient for ~be technology vas made 
~hrough shares in the company. 

(r,) Other r"'•trictive clauses 

In addition to the restrictive clauaea 
clauses equally con
of the national firm 

'en~ioned above, other 
trary to the interests 
vere found, such as; 

!he ":icence" is subject to a pre
determined percentage of participation in the 
share capital, or alternatively where the 
supplier ceases to hold x per cent of the 
joint v·~nture capital, the licence would be 
cancelled; 

Improvements relating to the tech
c10logy which is tae subject of the contract 
would have to be bought by the receiving 
comp.any, ev"'n ~ f these improvf!ments vere 
developed durin~ the contractual period; 

The receiving firm could not requf'St 
patents covering the infoI111&tion transmitted 
in the cone race; 

The supplier would not 
sibility for loss of profits, 
fault9 in the productive procesa; 

cal<e respon
.arising from 

Clauaea excluding Bruilian legia-
lat ion. 

In the 17 contract• where some or the 
ocher of these restriction• weru observed, 
these were r~tained after the INPI analysis. 

4. Remittance of foreign exchang• in respect 
of technology and engineering aervicea of 
aelected petrochemical companies 

This pare secs out details of remittances 
ln respect of technology transfer r .. sulr:ng 
tram contract• with selected finu. 

Titeae data were obtained from the Central 
Bani< of Brazil, by conaultiog the Registration 
Certificate• and the respective Remittance 
Extracts of each of the companiea, in the 
period January 1971 to June 1981 inclusive. 

Tiie information contained in these 
extract• refer• b.uically co th• b•n•ficiary 
company, the year in which the ramittanc• waa 
.... de and the type of remittance. 
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evident 
Bahia 

tha~ during 
petrochemical 

r~mitted were a~out 

mencs for technology 
US$27.7 million for 
patented or not 

~.U. iai,1naa~ioa ic is 
the settins up of the 
complex, the a1110unta 

USS93.4 :aillion •• pay
tranafer, made up of 

technology whether 
USS65.7 mill1on for and 

engineering services, corresponding respec
tively to 30 per cent and 70 per cent of the 
total remitted in the period from January lq 7 l 
to June 1~81. 

With regard to the c• 1ntries of origin of 
licensers, suppliers of te~hnology anJ 
providers cf services, the United States of 
America, Netherland• and Japan stand out by 
order of magnitude, acc.:iunting for about 
80 per cent cf the remittances effected in 
that period, of which 58 per cent were 
payments for servic~• and 22 per cent for 
technology, with the United State~ of America 
st.anding out in respect of the l#~cer. 

Other information obtained was on the 
ratio b~tveen remittances and investments. 
"or better understanding and al•o for clari
~ication of these rela;,ionship•, the companies 
were divided into five groups, as follows; 

·;i;.oup l - companies where Petroquisa' s share
holding is greate• than 50 per cent 
and the remainder of the shares do 
not include any significant holding 
by any foreign group; 

GROUP 2 - made up of companies where the 
shareholdings are distributeu in 
accordance with the tripartite 
model; 

GROUP 3 - group of companies where the 
majority of the share cspital is 
held by 1 private national group 
and, in some cases, by a goverrunent 
investment agency, with minority 
4hareholdings by foreign groups; 

GROUP 4 ·• companiea where the shareholdings 
of the Eoreign partner and the 
national partner are equal, with 
the Govern.nent having a minority 
shar~holding; 

GROUP 5 foreign companiea. 

It will be noted that the criterion of 
grouping companiea by their share composition 
determined the correaponding investment 
profile of each of the groups defined. 

It can be seen that the companiea 
COU1pria1ng Group 1, being under the majority 
control of Petroquiaa, whoae function was to 
supply raw materials co the companies in tne 
remaining groups, are character1zed by average 
inveatmencs of large proportions. 

Companie• ul<ing up the remaining group• 
attracted medit.m- or small-scale inve•tment, 
dependin3 on whether t:1e joint capital 
contributed by the economic agents involved 
(private national groups, for~ign groups or 
State) was equally distributed, in the case of 
r.roupa 2 and 4, or unequally, in the c••• of 
r;roupa 3 and 5. 

The important thing to emphasu:e u that 
•ince imall-~cale investments continued, in 
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tn;l of. national group•, this fact ultimately 
ref.~ected the real differences tn financisl
econ~ic support between the rhree types of. 
partners. This is also reflected in the high 
ratio of. remitcance• to investments in Group J 
compared with Group 2, which could be 
explainf'd by the incipient bargaining power of. 
private na~ia1'al &roupa tn df'alins with 
forei.gn 3l·;>pliecs of technology, when 
?etroquisa was not at their side or only to an 
ills ignificant extent. 

Another factor which tends to :ncrease 
that ratio is the degree of foreign partic i
pation in the share compo£ition of companies, 
when th:s is !lot caG1pensated by the partic i
pation of ?etroqi.;isa, which can be ~eeo by 
compari~g Groupo 3 and 4. 

Io the case of Group 5, which shows 
small-scale investment wi:h the total capital 
being foreign, the ratio is similar to tha: cf. 
Group 4. Indeed, if tl.e expenditure and 
technology ar<. considered as :ie'ng in .?ffect 
remittances (US~2.8 million), the ratio would 
become 6.3 instead of 0.2. However, since 
most of the expenditure on technology was 
converted into ;.nvestment, the ratici ~n the 
table is understated. 

!o summari:te. it can be seated that the 
lower remit~ance/iovestment ratio of. Group 2 
in relation to Groups 3, 4 and 5 is due to the 
presence of ?etroquisa in the fot.~er, while 
the lower ratio of Group 3 in relati.an ta 
Groups 4 and is explained by ti>.e high or 
total foreign ;iarticipation in the share 
structure of. the companies in the last two 
group•. Thus the lowl!!r the de6ree n[ parti
cipation by ?etroquisa, together witn a 
&reater participation of foreign groups in the 
enterprises, the higher the ratio of :echnola
gical remitta1ces tJ investments :uade. 

Recent legislation 
DRAFT REVISION OF DECREE 2442 - Venezuela 
EXPLANATION OF REASONS FOR !HE DRAFT REVISION 

I. Introduction 

Vene:tuela has experienced radical changes 
in its economic situation which oblig.? it to 
adopt new strategies and develop policies 
better adapted to national interests. 

One sector which calls 
~riority attention ts tha~ 
investment and th .. transf .. r of 
th'" countr7. 

for urgent 
of foreign 

technoiagy to 

!o that endr tbe Office of the 
Superintendent of Foreign Investment organi:ted 
a seminar on "Foreign Investment and Economic 
Development", which waa held at Caraballeda 
from 20 to 22 June 19S4. 

nie 3tatements oy the eminent persona
lities who attended the setoinar as represen
tatives of the Government, entrepreneurs .. nd 
workers and the work of the apec1al1ats tn the 
variou1 fields covered by the complex •ubject 
0f forei~n tnvestment and tmportatton ot 

~echn~iogy snowea sign1t1cant •gI~~ment on the 
need to adapt the •ystem, stimulate fore1gn 
invest..eot in c.?rtain sectors and "xplore 
methods of assimilating technology. 

rn order to follow up the achi~vemencs ~' 
Che seminar, the Office of the Superi.ntendent 
of. Foreign Investment i-diately established 
a committee consisting of officials of the 
C'ffice and other p1..blic administration bodies 
concerned with the subject, and invited 
v•rious persons from the private sector vho 
were expert in the :natter to participate. 
nius, a multidisciplinary group was formed, 
the work of vhich culminated in the draft 
revision of Decree No. 2442 on which we are 
about co comment. 

II. Principal characteristics 

!he principal characteri~~ics of the 
draft decree bei.1g proposed to tn.. National 
Execucjve through the Ministry of Finance may 
be SWllDed up ~s follows: 

A. Reducti~n oi bureaucratic foru:aiities 

::'ormalitie~ which administrative practice 
itself has ~:town ta be superfluous are elimi
nated so that the proposed regulation• consti
tute a body of law with a high level of prac
tical sense witha4C reducing the necessary 
control which the State must exercise over 
those aspects which require supervision by the 
competent national body in accordance with the 
provisions of i:lecisLon No. 24. It should be 
emphasi:ted that all the amendments are in 
keeping "ith the spirit and purpose rif this 
Dec1sion. 

B. Grouping together of related pravis~ona 

Tite draft decree groups together in a 
single body of law provi•ions which had been 
srattered throughout different legal texts 
su<:h as Decree-L.av No. 746 on technology con
tracts already existtng on 31 December 1973, 
Rr3olution No. 324 on :-einvestments and other 
Resolutions oi the Ministry of Finance or the 
Office of the Superintendent of Fe.reign 
Investment, which were very complicated ta 
cope vith. niis has led co the presentation 
of a text cortaining all ~he basic regula
tions, vhich will be easier to consult and 
vill speed up decision-caking by ~otential 
investors. 

C. Limitation of excessive discretionary 
latitude 

Tiie draft attempts to establish clear 
rules ::ioth for the Office of the 
Superintendent of For~ign Inv.,atment and for 
the investors. In that way, juridical gaps 
have been f i 1 led which had rendered deal in gs 
with the body concerned more difficult and 
left a wide field open for discretionary 
interpretations. However, the Cot11111ittee 
preferred to retatn a certa1n amount of 
discretion for the competent national body as 
the only way of rap1dly dealing with •nd 
•olving certain problems wh1ch were so 
vartable and c.hangeable that it was impossible 
to adoi;t •1niversal formulae for their solution. 

[II. Tiie most tmportant provis10ns 0f the 
dratt d'!cree 
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I 
•· Currency tor registration 

In accordance with the proviaiona of 
Oecision No. 24, registration in foreign 
currency is effected in all the countries 
of the Andean Pact, excert Venezuela. 
Registration in foreign currency should not be 
conf~sed with a guarantee by the State to sell 
dollars or other fot•ign currency at the rate 
of exchange at which the investment: va1 mad<! 
since Decision No. 24 itself clearly state~ 
t~at the ra~e of exchange for the re-exrort or 
tran1fer abrosd of any SWll to which the 
inve1tors are entitled shall be that: ruling at 
the time ~be t:ransfer is made. Registration 
i.1 foreign currency should be seen aa a 
security for the investor, whc even in the 
event of a strict exchange contrJl system 
woul<' have guaranteed accesa to the foreign 
exchange market, up to the amount and vi thin 
the limitations esta~lished by Decision 
No. 24, in order to make the tran1 fers abroad 
to which they are entitled. It is considered 
that as well as complying with the legal 
requirement under Decision No. 24 to permit 
registration in fully convertible currency, 
the implementation of this provision would 
generate a sense of security and confidence in 
~oreign investors. It is proposed that new 
tore1gn investment should be registered 
directly in United States dollars or, 
~~cording to the wish of the investor in any 
ocher Eu lly convertible currency admitted by 
the Central Bank ~f Venezuela. 

With regard to investments made before 
18 February 1983, it is proposed to facilitate 
the corresponding registration in dollars, at 
the rate of Ba 4.30 to the dollar. In this 
respect, it should be pointed out that this 
seems to be the mo1t just and reasonable 
solution since foreign inve1tment before that 
date was in fact made at the rate of Ba 4.30 
to the dollar. Any other solution could be 
considered discriminatory against foreign 
inve~tors with investments already existing on 
lo Oec.,mber 1983, since it would give 
preferential treatment to foreign lenders (for 
whom the debt has indeed been recognized at a 
rate of Bl 4.30 to the dollar) over the 
investor and would also produce the immediate 
and undesirable effect of arousing mistrust 
and reducing incentives for potential 
investors. 

2. Reinvestment 

With regard to the reinvestment of 
profits, provia ion a found in ci i. fferent texts, 
such as Decree No. 2442 and Resolution No. 324 
of the ~iniscry of Finance, have been included. 

The pro., is iona also adopt 
strative practice which had been 
the Office of the Superintendent 

the admini
folloved by 
of Foreign 

Investment with respect to reinvestment, 
likewise making ic poaaible to accU111u1ace over 
one or aiore financial years the reinvestment 
to which the investors are entitled. 

3. Non-remittable profit3 

[n ~enera', the existing •ystem for the 
distribution and remittance of profits and the 
re-export of capital has been clarified, 
~Habli~hin~ th" l1mits within which for~i~n 
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investors may remit _their profits abroad and 
the alternatives of 1nveat-nt or utilization 
~vailable for non-reajctable profits, with the 
for111alitiea to be complied with in each caae. 

4. Control of undertakings 

The articles of the draft decree group 
together the powers granted to shareholders 
for th~ appoint-at and disai.1aal of officials 
and members of the board• of directors, 
irr~spective of nationality, theae being the 
powers which guarantee the control of the 
und.,rtaking by particular shareholders. In 
this way, the propoaed regulations provide for 
the expres1ion of the will of national and 
foreign shareholders. 

5. Co~version of undertakings 

conversion of 
to adopt the 

With regard to the 
undertakings, it is propoaed 
provision- of Det.ision No. 24 for example, 
not to require prior authorization for the 
sale_ to national investors of shares, capital 
holding! 01 right" ..tich are the property of 
foreign investo~s in undertaking• operating in 
unreserved sectors, which ·.1ill mean a 
substantial redu. tion in th" procedures which 
have to be goc:e thro·~gb at the Office of the 
Superin:endent of For.,ign Investment. 

6. Nev investments in yeal eatate 

Al tho'.lgb these are not expreu ly covered 
by D~cision No. 24, . a Dl!W chapter is 
introduced designed co regulate situation• 
resu~tir.g from the acquisition by foreigners 
of real e3tate in the country, it being 
clearly escablish~d :hat such acquisitions are 
authorized provided that the resources used to 
pay for the purchase come from abroad and t~~ 
procedure of subsequent registr6tion at the 
Office of the Superintendent of Foreign 
rnvestment is complied with. This regulation 
is necessary, sine" it 1a not poaaible to 
apply to this typ" of investment the same 
rules as co investment for commercial or 
industrial undertakings, such as the rules on 
the conver~ion of undcr:akings or the control 
of the technical, ad111inistrative, c~rcial 
and f inane ial management of the undertaking. 
At the first meeting of competent national 
bodie• responsible for the implementation of 
the Co11111on Regul1tions on the Treatment "of 
Foreign Capital, held at Li'!I&, Peru, in 
July 1982, the need to establish s;..ecial 
regulation• for inveacmenc in the real eacate 
sector was 
none have 
would fill 

specificall:• mentioned, but so far 
been promulgated; the proposal 

this gap 

l. External credit 

With regard to the utilization of 
external credit, it is stipulated that 
external credit contract• for period• of aiore 
than two y"ars shall require prior 
authorization from the office of the 
Superint.,ndent of Foreign [nveatmer.t where•• 
for credit facilities of up to two year~ "' 
wil: only b" necessary to reguter thr-, after 
each utiiization, which simplifies the 
formalities wLth<>ut altering r.he regulation• 
C<Jrreatly in force. 
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With respect to the transfer of tech
nology. provisions to be found in different 
instruments ha~e been brought together. 
~cree Ne. 746 of 11 February 1975 contains 
o-rovisions which are mo•tly of te,.o1porary 
validity, a'\d some restric~ive clauses which 
were to be deleted h·om C?ntracts alreaay 
existing on )l December 1973. Tilese 
restrictive clauses have therefor~ been 
collected together in the draft decree and 
their meaning and p,.esent application 
clarified, thu1 simplifying the processing of 
contracts which do not require prior 
a3sessment, such as contracts which do not 
stipulate any cons'.ueration in return, which 
are subject to a special ~egistration 
procedure. 

9. Capitali%ation of external credit 

It is proposed to include in the tran
s itior:al provision• a mechar:ism to authori%e 
the capitali%ation of credit balances by the 
holders of credits in foreign currency con
tracted before 18 February 1983, which will 
mran a decrease in the level of private 
foreign debt and a conseq..1ent saving in 
foreign exchange in the short and medium term. 

~O. Transfer of shares by reason of 
succession by a residuary legatee 

Whe~ shares are transferred, by reason of 
succession by & residuary legatee, from a 
national investor to a natural person of 
foreign nationality, no prior authori%ation 
from the Office of the Surerinte~dent of 
Foreign Investment will be required nor will 
the rules set forth in Decision Ho. 24 of the 
Commission of the Cartag-,na Agreement 
concerning the limitation of shareholding by 
foreign investors apply. 

11. Procedures and recourses 

In general, all the provision• which it 
wa1 considered came within the reserved legal 
area, or which were already governed by rhe 
Organic !.aw on Administrative Procedures and 
other laws promulgated during the time in 
which the decrees whose revision is proposed 
were in force, have been deleted from the 
regulations. 

IV. Final comments 

Tile Committee's work was at all times 
subject to the parameters set by the framework 
of the regulatory area. 

By reason of this limitation, no attempt 
whatever was made to alter the spirit and 
purpose of Dec is ion No. 24 of the Commission 
of the Cartagena Agreement, wh~ch ia the 
governing instrument of the common r<gulationa 
tor foreign investment and transfer of 
technology within the Andean Group. 

An dnalysis of the Jraft recr~e will show 
that its fundamental orientation is toward1 
the adaptation of th~ regulation• to the 
economic circumstances prevailing in Vene~uela 
and in the iiorld. The Committee is conac ioua 
that the text submitted is subject to further 
revision, and is therefore ready to cona;.der 
any new eleraent which might help to improve 
'he draft. 
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1985 

Apr 16-19 

Apr ~9-24 

Apr .22-26 

Apr 23-24 

Apr 30 
May 04 

PLACE/TinE 

Brisbane, All•tralia 
Queensland Electronics 
Exhibicion 

Bruaaels, Belgium 
International Trade FAir for 
Equipment of Motor Car 
Workshcps and Accessories 

Prague, Czechoalov•kia 
10th World Congress of the 
international Meaaur.ement 
G"nfederation 

M.mch'!ater, UK 
Computer.a in Textiles 

Jakarta, Indn~eaia 

International Telecnumwnica
tions and Buainesa C<'m'ns 
Syste.,. Exhibition 

FURTHER DETAILS 

Queensland Exhibitions 
GPO Box 1812 
Brisbane, Queensland 4001 
Australia 

Interconvention 
c Io Swissair 
CH-8058 Zurich-Fl1•gh.den 
Switzerland 

IMEKO Secretariat 
H-1371 Budapest 
P.O.B. 457 
Hungary 

S.R. Beech, UMIST 
P.O. Box 88 
Manchester M60 lQD, lIK 

Interconvention 
c/o Swisaair 
CH-8058 Zurich-Flughafen 
Switzerland 
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