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7 NEWSLETTER,)

TECHNOLOGICAL INFORMATION EXCHANGE SYSTEM

Issue Number 20

Dear Reader,

Following the recommendation of the recently
concluded TIES meeting in New Delhi, UNIDO is
exploring the preparation of a periodic review
of cechnology transfer trends in the developing
countries.

Valuable information available from the
member registries including the collection
of information by UNIDO could be put together
for the benefit of a wider audience. The
monitoring system which will gradualiy emerge
will be guided by available information con
North-South and South-South technology flows
including the impact of legislation on swh
flows. In addition, sectoral tremnds could be
analysed with respect to royalty rates,
legislation and the impact of new technologies.
A small group of experts will be meeting in
July of this year to discuss this subject in
order to define the scope of suwch a monitoring
exercise.

We are already receiving valuable
suggestions fram TIES members on this subject.
We would also be most pleased to receive
suggestions fran owr readers with respect to
the overall scope, type of inicrzation to be
collected, etc.

G.S. Gowri
Director-
Division for Industrial Stulies

IUNIDO activities

UNIDO GPONSORS HIGH-LEVEL PREPARARORY MEETING
FOR UNIDO IV

a) Forum on technolgical advances and develo
ment In TbIlIs], Uﬁﬂ, Trom 10 to 15 April 1§§3

There is a need to sensitize policy-makers,
senior officials and in certain respects the
scientists and technologists in developing
countries as to the implications of the tech-
nological advances that have just emerged or
are in the offing. Such a sensitization, based
on an indepth examination of the potentials and
implications of the technoiogies from the
developing country viewpoint, would enable a
more conscious and rational choice of techno-
logies and the formulation of necessary
industrial and technological policies together
with the planning of requisite industrial and
technoiogical capabilities in order to apply
such technologies wherever appropriate.
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With these needs in mind, UNIDO initiated
a programme of technological advances in 1980.
Its results were reported to the Industrial
Development Board of UNIDO at its fifteenth
session and the Board took note of the work
done with appreciation. A brief note on the
progress mad= in the technological advances
programme was mentioned in the TIES lews-
letter No.15.

The activities have underlined the
importance of developim contries to formulate
the necessary policy responses to technological
advances. Detailed consideration of the poliicy
actions to be taken has become particularly
necessary in the context of the Fourth General
Conference of UNIDO (UNIDO IV), scheduled for
1984, which will be take place in a period of
economic uncertainty and dynamic technological
charge. In evalua*ing the prospects of
industrialization by developing countries in
this changing context and recommending policy
actions for the future, the conference might
pay particular attention to technological
advances and their reievance to development.
Bearing this in mind, an International Forum on
Technological Advances and Development is
proposed to be held as an important preparatory
meeting to UNIDO IV.

An Expert Meeting Preparatory to the Inter-
national Forum on Techological Advances and
Development was held at Moscow, USSR, fram
20 November to 3 December 1982. It concluded
that the development and application of new
technologies by developing countries to meet
their needs and conditions is feasible and
may not necessarily involve heavy investment in
human and financial resources. The opportunity
cost of overlooking the technological advances
is high both in terms of potential benefits
forgone and in terms of the acquisition of
irappropriate technologies and the aggravation
of their technological dependence. There is
an urgent need for developing countries tc
take policy actions in view of the lead time
required for development of the requisite
technological capabilities and to avoid
expensive and inappropriate imports of products
and technologies.

The Forum has been designed taking into
account the deliberations of the preparatory
meeting and will:

~ Examine the potentials and limitations of
selected technological advances for the
industrial and economic development of
the developing countries, in particular
their industrial development;
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- Consider the implications of technological
advances in their interaction with one
ancther and their izpact oo industrial

and other sectors;

- Identify ways and means by which specific
industrial and technological capabilities
may be developed by the developing countries
in order to be able to avail themselves of
the benefits of the advances, where aporo-
priate and feasible;

- Identify the lines of international action
and in particular action by UNIDO;

- Make suggestions and recormendations for
consideration by UNIDO IV.

The discussions will be based on an in-depth
examination of five selected areas of techno-
logical advances, namely, microelectronics,
genetic engineering and biotechnology, petro-
chemicals, renewable energy with specific
reference to biomass and solar photovoltaic
energy, and new materials and technology.

b) Industrial strategies and policies, Lima

The Fourth General Conference of UNIDO
(UNIDO IV) is scheduled to tale place at a time
when the impact of the current deceleration -
and in many cases absolute decline - in in-
dustrial production and employment levels as
well as in international flows of trade and
finance may have became more serious than at
the present. This in turn may have a marieed
impact not only on the social and economic
fabric of all countries but also on the nature
of international economic and industrial
co-operation. [t is therefore likely that
global industrial development in the 1980s will
be characterized by a new and changing set of
parameters.

These changing international conditions are
dramatically affecting the prospects for
industrial development in the developing
countries. Moreover, various policies and
measwres taken by individual cowntries - such
as specific industrial, employment, finance and
trade policies and an increasing resistance on
the part of developed countries to structural
adjustment - compound the difficulty of plan-
ning and managing the mcoess of industrial-
ization. Developing countries are faced with
diminishing resource flows fram the developed
contries, intense competition for manufactures
on shrinking markets and the need to partici-
pate in the rapid technological development.
The current fluid situation has made the
existing structures of industrial production in
developing countries vulnerable and raised the
question of the relevance to the future of
industrial strategies pursued and overall
progress so far achieved by “he manufacturing
sector in the 1960s and 1970s.

Indeed, for most developing countries, the
issue of establishing new industrial capacities
is increasingly being overshadowed by the
problem of adjusting existing production
structures to the new and emerging challenges.
These challenges and adjustment pcessures hit
various categories of developing countries
differently. All countries are, however, faced
with the task of evolving new concepts for
development and international co-operation.
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The cccasion of UNIDO IV will be used to
review past achievements of developing coun-
trizs - sspecially since Whe wid-1970s - in e
light of the targets and objectives set at the
Second General (onterence of UNIDU in Lima in
1975 and to identify emerging challenges and
perceptions of national policy-mekers for the
future. This review may enable an assessment
of the changing conditions for the formulation
of industrialization strategies and policies in
the developing countries and for the prospects
of achieving sustained industrialization in
the 1980s and the 1990s in these countries.

Specifically, UNIDO IV might enable a
thorough review of the features and impli-
cations of the current international situration
and of the new configurations shich seem to be
emerging in terms of production, finance,
technology and trade. The Conference may
enable a joint assesment of the effects of new
national policies on the intermational process
of restructuring and the outlining of new
approaches for developing countries to en-
counter the challenges and enhance their
socio-economic development through industrial
growth based on indigemous resources natiomal-
ly, regionally, and globally. The consider-
ation of industrial strategies and policies is
therefore directly relevant to the Conference
and of crucial importance to items throughout
the agenda.

In preparing for INIDO IV, it was considered
essential that UNIDC, jointly with policy
makers fram developing and developed countries
ard internatinnal experts on industrial strat-
egy and policy, undertale detailed analyses
designed to serve as a basis for the delibe~
ations at UNIDO IV. one major elament in these
preparations is the meeting on strategies and
pclicies, these deliberations being designed to
highlight issues that will be of the greatest
importance for UNIDO IV. Similar meetings
preparatory to UNIDO IV are being ovganized in
regard to technological advraces, human re-
source development, energy, and economic
co-operation among developing countries.

The aims of the high level preparatory
meeting to be held in Lima for one week
beginning on 18 April are to allow interna-
tiona! policy makers and experts frca develop-
ing and developed countries to analyze past
strategies and policies, to review challenges
generated by the current international crisis
and possible responses for industrialization in
the developing countries, and to identify
possible reorientations of, and new cpportuni-
ties for, the long-term induatrialization
process in the daveloping countries.

On the basis both of the documentation
prepared for the meeting and of the discussions
held at the meetirg, it may be possible to
identify features and directions of strategies
and policies for the 1980s as they emerge in
the perceptions of national policy makers.

Registry news

CHINA: MACHINZ BUILDING MINISTRY MERGING

The First Ministry of Machine Building,
(hina's active TIES participants, has recently
been renamed Ministry of Machine Building. An




important. step tosards further naticnaliztion
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for the importation of technology has been the
merger of the Foreign Affairs Buareau cf the
Ministry with the (hina National Machinery and
Equipment Import and Export Corporation (QOMEC).
As a resilit of this merge the active TIES
nucrleus has been shifted to the Import Depart-
ment of CMEC. We therefore take leave of
M. (hen Renhuang who MBS been co-c.dinating
the exchange of information with other TIES
membders over the past years as he has been
tranferred to the Marketing Department of
MEC.

VENEZUELA: THE SUPERINTENDENCIA DE INVERSIONES
EXTRABHERAS (SIEX) SEMINAR IN TECHNOLOGY
NEGCTIATIONS

SIEX organized a seminar on the nego-
tiations and drafting of technology transfer
agreements on 14 and 15 March to shich repre-
sentatives fram both the private and public
sectors were invited to discuss the most
pertinent issues involved with a variety of
senior Govermment o1 ficials. Particular
attention was given to the rcle of SIEX in the
process of acquisition of techmology and other
(overrment institutions such as the Investment
Amnd, the Tecmology Division of the Ministry
of Industry, the National Commission for
desearch, etc. Most noticeable was the speech
of the Minister of Planning an the importance
of technology on the planning process. UNIDO
was requested to contribute to this highly
succassful seminar in three areas, namely
international legislation on technology trans-
fer, information sources for the selection of
technology and on evaluation of technology
agreements for which a UNIDO staft member,
Mr. Hubert Janiszewski, and a consultant,
Mr. Victor Simoes, of the Foreign Investment
Institute of fortugal participated.

TRANSFER OF TECHNOLOGY TRENDS IN ARGENTINA -
1982

This brief note will deal with the trends
observed in 1982 and was prepared by the TIES
counterpart in Argentina, INTI. It will
analyse the agreements between independent and
affiljated oompanies and will differentiate
between agreements for services and those for
the manufacture of products, in each instance
taldng into account the number of contracts,
estimated amounts involved, royalties, fees,
average duration and cases of retroactive
agreements.

Number of agreements and estimated total
amounts to be paid

During 1982 a total of 296 contracts were
registered and/or recorded.

Contrary to the sitwuation in the last fouwr
years, during wnich there was an upsard trend
in listings, this year the number was rela-
tively ammall (approximately half). In this
connection, it should be recalled that
Argentina was experiencing wartime conditions
and this led to a decrease in the conclusion of
contracts fcr technulogy.

The estimated total amount for payment in
1082 was= $US 182,665,556,%/ which is about
32 per cent of the estimated payments for the
same period in each of the last two years. The
reason for this decrease is not only the
reduction in the number of contracts but also
the coriiderable devaluation of the Argentine
peso wich respect to the United States dollar.

The number of contracts between affiliated
enterprises was 41, i.e. 14 per cent of those
registered and these account for 34 per cent of
the amounts for payment. The figure for the
independent companies is 255 (86 per cent),
which is 66 per cent of the amounts concerned.
In other words, for 1982 contracting between
econamically affiliated enterprises was on a
notable scale.

A ts for services and for the manufacture
of products: prices and periods of validity

In Argentina, 56 per cent of the agreements
for the contracting of technology refer to
product manufacture, accounting for the payment
of S7 per cent of the sums involved, while
44 per cent relate to the provision of services
and account for 43 per cent of these amounts.

With respect to service agreaments, seven
contracts were concluied between affiliated
undertakings, the total costs involved ac-
counted for 6 per cent of the whole. In other
words, the great majority of coatracts con-
cluded were between independent enterprises.

The paywents on these contracts are fixed
amounts, or else fixed amounts with reimburs-
able costs. In only six cases were royalties
provided for. In one of them a royalty of
23 per cent was stipulated for advertising
services and this was effective retroactively.
This is the highest royalty, even having regard
to the product manufacture agreements. There
is another agreement with a 10 per cent royalty
for technical assistance services in connection
with industrial organization (wor¥ factor).

The average amount per contract is
$US 597,000 and the average period of validity
is 17 months. Only fcxr contracts are for a
period longer than five years. There are
14 contracts of indefinite duration but since
the sums involved are limited, this indeter-
minacy will still be limited. There are
16 agreements with retroactive effect, {.e.
they are effective prior to the date on shich
they were submitted to the Office for the
Transfer of Technology.

The average daily fee is $US 450: the
resulting minimum is $US €0 per day for
services in the textile s~-~tor and the maximm
is $US 1,560 per day under an agreement
relating to services in comec*ion with oil.

In the service agreements, the most common
types of collaboration with suppliers are found
in consultancies, prefeasibility stidies and
supervision of assembly (generally including
trairing of personnel).

%/ The estimated total amounts for payment,
refer to the entire duration of the contract.
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The sectors which most frequently contract
for services are Lix irua aml 3iléel ndusiries,
industrial chemicals production, machinery,
electricity, gas and steam.

Of the 165 agreements relating to product
manufacture, 34 (or 21 per cent) were concluded
between affiliated enterprises and represent a
sun of $US 60,39,473 (i.e. S8 per cent). In
other words, as far as this group is concerned,
the agreements between aftiliated enterprises
are of importance.

The most common form of payment is the
royalty (shich is stipulated in 90 per cent of
the cases), the remainder being a fixed amount
or a fixed mrice per unit sold.

The average royalty agreed upon was 3.4 per
cent in 1979 and 1980; in 1981, prior to the
present law, it was 3.6 per cent and as from
the liberalization of the technology law in
Argentina it rose to 3.9 per cent.

In 1982 the average royaity rose to 4.8 per
cent, which is a considerable jincrease. It
must be emphasized, how or, that in the case
of the agreements analysed by the Office for
the Transfer of Technology, the average royalty
is 3.4 per cent, i.e. the equivalent of the
averages for the preceding years.

The upward trend is explained by the cases
which are listed beiow; these have not been
evaluated and exceed the 1limit which was
previously stipulated in Law 21.617, namely,
5 per cent.

One agreement 15 per cent
Three agreements 12 per cent
One agreement 11 per cent
Six agreements 10 per cent
Seven agreements 8 per cent
One agreement T.5 per cent
Two agreements 7 per cent
Six agreements 6 per cent
One agreement 5.7 per cent
One agreement 5.25 per cent

Total: 29 agreeaments

Of the contracts providing for royalties,
there were 29, or 10 per cent, which exceeded
the 5 per cent limit.

"t should be pointed out that in 1981, U per
cent of the agreements (both for services and
for product manufacture) exceeded the 5 per
cent limit. For the year under consideration,
on the other hand, 10 per cent of al. the
agreements exceeded this figure, which is
indicative »f an upward trend in royalty
payments.

As already mentioned, the highest royalty
is associated with the advertising services
sector.

The other areas in which high royalties are
most common are clothing and pharmaceut __4ls.

The average amount per contract |is
$US 600,000 and the average stipulated duration
is approximately five years.

The cases in which this periad of time is
exceeded are as follows:
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Three agreements 5.5 years

Tuc ogreszents 6 veara
Two agreements 7 years
Four agreements 8 yeurs
One agreement 9.5 years
Seventeen agreements 10 years
Two agreements 12 years
Two agreements 15 years
Three agreements 20 years
One agreement 30 years

Total: 37 agreements

These 37 agreements represent 22 per cent
of the agresments for the aanufacture of
products arua 12.5 per cent of the agreements
all told.

There are 27 product manufacture agreements
with retroactive effect; in some cases this
figure goes hand in hand with royalties of mare
than 5 per cent and periods of validity of more
than five years.

In the agreements referred to, the most
common types of supplier collaboration have to
do with lmow-how and brands. The most signifi-
cant sectors are the chemical industry and the
manufacture of metal products.

On the basis of the data set out above, it
may be concluded that, as from the liberali-
zation of the technology law in Argentina,
there has been an upward trend in the stipu-
lated royalties and in the contractual period
of validity in the agreements which are not
evaluated. This upward tendency, originally a
feature of non-typical cases, gradumlly came to
represent a considerable - although mot sig-
nificant - percentage. It must be borme in
mind that in mos* of these cases the industrial
sectors to which it applies are superfluous.

The results are just the oppos.te, however,
in the agreements which are evaluated since,
owing to the action of the Office for the
Transfer of Technology, the royalties paid by
affiliated companies have been reduced and
their periods of validity do mot exceed the
prevailing averages.

Registration of asreements and estimated total

amounts to be paid

Wo. of Estinated totsl
Yoar contracts sscunts to be paid
uss
Lav 19.231 1972 1,191 -
(Pebruary) automatic
registrations
1973 611 -
registratione
tav 20.794 1974 -
(Wevesber) 1973 101 34,409,799
1976 116 32,047,659
M1 52 16,100,027
Law 21.617 1977 (<] 18,809,663
(dnguat) 1378 2) 157,9M,176
979 310 3,496,806
1980 495 91, 0%, 469
1981 109 m.‘ﬂ.lﬂ
Law 22,426 -1 41y 309,24, 70
1982 % 102,695, 9%




i
.
3
1]

Year | Fambez of | A-+ £ A + % vith respecs Eetimted tetal o+ % A+ $ vith respest
omirgis Bese iyie e e previens yesr emcunt te be paid Baee 1976 te the previeus year
1976 © 32,047.65
9T 120 3.5 3.5 34,999,695 9.0 9.0
1978 323 178.4 169.2 157,94, 176 »e8 352.0
97 5% In-7 51.9 321,496, 80¢ 903.2 103.5
1980 93 3.7 - 29 581,850,469 1, T15.6 80.9
1981 528 %5-2 6.7 519,004,227 1,799.5 - 0.3
1982 o ] 135.2 - 4).9 182,693,536 Ly, 2 ] - 68.%
1979 1980 1981 1982
£ of amad £ of estim- £ of mumt % of setim- £ of mat £ of eatine- £ of mum £ of eotima/
of esmirasta ‘: e N: of cemtruats ‘:: ‘.-'”“-“ of centracts ‘“ e m"' of coatrscte ‘:: e ”::
Independent .
companies . [ 65 74 51 8 14 86 [
< 498
Affiliated -
coapanies “ M 1 9 1 » 14 M
> 9%
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TECHNOLOGY PAYMENTS AND PROFIT-SHARING IN
PORTUGAL

(This article is based on a paper mresented at
the TIES New Delhi meeting, document number
ID/WG.383.6, by the Foreign Investment Insti-
tute of Portugal. It included a critical
analysis of the UNIDO method of payment evalua-
tion, published in the TIES Newsletter issue
No.17. Mn abstract is produed hereunder for
the benefit of our readers.)

Introduction

Fortuguese legislative framewrk concerning
payments for technology transfer agreaments is
rather vague, stating only that the contract
shall contain a detailed description of the
"type, form and amount of payment envisaged®,
without providing detailed instructions on the
levels and characteristics of payments, as
happers in other countries. This {ramework has
shown some advantages, since the Instit'ite has
more freedam to analyse and evaluate each
agreement, taking into account its me-its and
shortcomings.

Nevertheless, in its current work, the
Foreign Investment Institute has already
developed some criteria which are used as
guidel ines for evaluation. Among those
criteria, are for example the type and
characteristics of the contract, level of
technology concerned, engagamsent of licensor in
the transfer, training programmes, capital
linzages between contracting parties, in-
dustrial sectors, dwration of the agreement and
markets to be supplied. As a rule, the Insti-
tute has favowred royalties instead of down
payments, since they imply an immediate trans-
fer of money fram the license to the licensor
without utilization of the tecinology in the
former's productive activity.

Equity participation of the licensor under
license is another elament to be regarded in
the anaiysis. Unlike other countries, ortugal
allows technolcgy payments between affiliated
companiss, but the F.I.I. seeis t» ascertain

that these payments reflect the mrovision of
real additiomal tectmological inputs to the
Portuguese affiliate and that these are not
excessively high.

Agreeaent on minimum royalty payments is
highly discouraged, because it involves a
burden to the develoment of the contract and
also provides the licensor with a guarantee of
the receirt of a fixed amount independently of
his engsgament in the successful development of
the contraci and of the pearformance of the
technology transferred.

The basis for the calculation of royalties
is generally net mles. In some instances,
however, the F.I.I. has changed net sales to
another basis that is desmed to more adequately
reflect the interestz of the licensee {(or
Portuguese economy) in the contract, i.s. local
value added, exports or profits.

This flexible approach bas proved useful for
the deveiomment stage that Portugal has reached
then it is seeking entry into ths Cosmon Market
and where most of the licensing agreements are
entered into by private firms. While soma
relatively clear criteria are followed and
royalty rates are examined against previous
experience and intermmational data obtained
through TIES, some degree of subjectivity is
nevertheless inherent in the Portuguese experi-
ence.

The development of evaluation methods which
incorporate financial omsideration is there-
fore plausible. After applying the UNIDO
method on some 16 contracts (13 license, 1
engineering and 2 routine technical assistance)
the following conclusions were reached witn
respect to the method itsslf and the applica-
bility of the method.

Comments on UNIDO Methodology

It should be said that the methodology
under analysis can constitute a useful tool
for the avaluation of technology transfer

o
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agreements, since it pruvides the analyst with
data on the snaring of profit between licensor
and licensee, enabling a further step to be
tajeen than the mere traditional Inowledge of
royalties on sales. The view of the cuntract
as =n income sharing device is quite attractive
ard, from the standpoint of the evaluation
department, this new methodology can provide
additional arguments for the defense of the
recipient's interests.

Some conceptual problems inherent to the
method should, nevertheless be pointed out.
e first question is whether evaluation must
be more concermed with the sharing of profits
at the company level or wich the effects of the
contract at a more aggregate level (balance of
peyments, technological .development, creat.on
of employment, etc.). For most countries the
market orientation of the products manufactared
with the technology transferred is an imp rtant
issue. The "profit-.*aring methodology® is not
concerned with this aspect: its comerstone is
the part of the licensee (and licensor) in
overall profits. However from a macro-economic
(or national) standpoint and given the shortage
of foreign currencies and balance of payments
deficits faced by the overvhelming majority of
developing countries, exports are usually more
favoured than domestic sales. Some registries
compute the so-called contractuml balance of
payments, where receipts and expenses in
foreign currencies are campared and evaluating
criteria usually allow higher royalty rates for
contracts with high export-potential in order
to pramote exports. This point illustrates, to
some extent, the criticisa that an analysis of
LSEP ard TIF is not emough since it does not
examine the macroeconomic effects of the
contract and focuses on the evaluation at the
enterprise level.

Another concern is the significance of
income-sharing when the recipient is not yet
producing the goods and the supplier is in a
monopolistic position. The profits of the
former are more dependent on the transfer
itself than on the relative level of payments
(assuming that they do not exceed a maximum
amount). In .other words, the question is mare
the profitabili‘y of the investment than its
sharing. It should he stressed that in some
cases there are "gentlemen's agreements"
through which additional payments are trans-
ferred, by-passing regulatory machanisns.l/

The above comments indicate that the employ-
ment of the methodology 13 much easier (and
correct) when the purpose of the contract is to
reduce <osts of production than to launch the
manufacturing of new goods. In the first case
the licensor shouid only be entitled to a part
of the additional profit derived from the
contract, while in the second the question is
not so straight-forvard.

A further limitation of the method is that
it does not tale into account types of remu-
neration other than contractual payments. An
inquiry undertalen by the National Industrial
Conference Board of 191 US companies shows that

1/ See, for instance, Duniel Chudnovsky,
“Transfer of Techno'ogy: Regulating Techno-
logy Imports in Some Developing Countries®
in Trade and Develomment 3.
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contractual licensing of technology enabled
them to obtain profits from other sources:
sales of components and raw materials (66 per
cent), grant-back clauses (44 per cent), sales
of machinery and equipment (37 per cent)2/.
This means that, especially in contracts with
tie-in clauses or uhere it 1is envisaged that
some compcnents would be brought to the licen-
sor, the calculation of LSEP does not provide a
full picture of the sharing of profits.

The relationship between LSEP and the
Auration of contract should be recalled at
this point. ‘Theoretically, lorger ¢'rations
imply declines of the licensor': profit
shares. However they can also mean higher
overall remuneration of the technology, since
the period of paymen’s is longer. A proper
utilization of the methodology has, therefore,
to carefully regard the influence of the time
factor. This problem is particularly important
in comnection with requests for renesal: how
should they be analyzed under this methodo-
logy? It seems a priori that different LSEP
standards (obviously Tower) should be used for
dealing with renewmls.

Another conceptual aspect with strong
implications for the applicability of the
method is the fact that, as has been remarked
already, it is strictly directed towards
contracts between independent firms. In
countries, like Portugal, where a large share
of agreements involves affiliated companies and
shere about 50 per cent of payments for long-
term contracts (licensing and routine technical
assistance) take place intra-group, other
evaluation tools need to be worked out.

Other questions could be raised in con-
nection vith evaluation procedures, such as the
need to acknowledge the importance of the
tecimology and the product concerned for the
objectives of industrial policy; the point
reached by the product in its cycle; the
mariet power of recipient and supplier; the
influence of the contract over internal compe-
tition; restrictive clauser included in the
agresment.; local content of production; the
provision of adequate training jrogrammes and
the measures envisaged for the absorption and
mastering of the technology transferred.

The following is an examination of the
problems connected with the applicability
(impleaentation) of the methodology.

Analysis of profit-sharing is Lased at least
on projected sales values, profits and pay-
ments. From ow experience it 1is known that
the reliability of these projections is, in
many cases, doubtful. On the one hand, relia-
bility depends upon the period envissged: the
larger the period, the poorer the reliability.
On tr~ other, companies in developing countries
often lack the capmbility for saking adequate
forecasts and many of their projections are
pure guesswrk; in inflationary times such as
the present, projections are even more diffi-
cult and in the search for data (even in
the given sample), contracts whose projections

2/ See F.B. lovell, "Appraising Foreign
Licensing Performance” in S.P. Sethi and
J.N. Seth, 1973, quoted frca M. Delapierre
#la Vente Intcrnational de ‘echnologle -
1'Optique de 1la Firme®™, OECD, Paris 1975.




concerning sales and profits have been changed
diring the swalwmtion nerind wesre ochesrved
These quastions are even more sensitive when
the contractual product is only a ssall part of
a company's activity; in this cass, it is very
difficult to distin the relative growth of
the product vis-a-vis the others and to
forecast the share of profits that can be
attributed to it. Interlinkages among the
sales and profit margins of different pro-
ducts, shethsr contractual or not, are further
elements to be taken into account, which
increase the probability of incorrect pro-
Jections. This inherent difficulty in deter-
mining future proffcs also implies that mc-
jections can be easily manipulated to show low
LSEP. This seems to be a fixrther lopic with
regard to the implesentation of the method.
From the empirical work deveioped, ¢nd taking
into account the ¢amments just presented, some
conclusions can be drasnr:

(i) The UNIDD method constitutes an inno-
vating approach for the evalumtion of tech-
nology transfer agresments; it should mot be
viewed as an altermative to the analysis based
on royalties on sales, but rather as a comple-
mentary tool especially useful in more complex
or doubtful cases;

(ii) Further empirical studies should be
elaborated in order to enlarge the data base
and to provide a sounder reference for the
evaluation of contracts;

(i1i) Exchange of data on LSEP and TIF could
also be undertaleen under TIES: those countries
which have already incluied this methodology in

their evaluation procuadures could supply the
above information;

(iv) Additional developments in the mechod-
ology are also welcomed so that it could answer
to some of the criticisms raised.

Recent legislation

Ethiopia Proclamation No. 235/1983

A Proclamation to Provide for the Establishment
of Joint Venture

"ETHIOPIA TIKDEM™

whereas, the primary objective of the
Ethiopian Revolution is the all-round develop-
ment of the national econamy and the achieve-
ment of a higher standard of living for the
broad masses;

wWhereas, in order to build a strong . "tiomal
economy and achieve a higher stardard of
living, it is necessary to develop tle natural
resources of the country;

wWhereas, the participation of foreign
capital with Ethiopian public capital in joint
ventures and the transfer of foreign technology
through such participation can play a role in
the realimtion of the objectives amentionsd
above;

Whereas, to this end, it is necessary to
lay doan lagal frimewnrk fhr the fhrmation,

agzration and regulation of joint ventures;

Now, therefore, in accordance with
Article 5(6) of the Redefinition of Powers and
Responsibilities of the Provisional Military
Muinistrative Council and the Council of
Ministers Proclamation No. 110/1977, it is
hereby proclaimed as follows:

Chapter One - General

1. Short title

This Proclamation may be cited as the
“Joint Venture Establisment Proclamation
Y. 2335/1983

2. Definitions
In this Proclamation:

1) "Supreme Council” means the National
Revolutionary Development Campaign and Central
Plamning Supreme Council;

2) “Joint venture agreeaent®™ means the
agreement signed at the time of the formation
of the joint venture;

3) "Roreign exchange regulations" means any
regulations and direntives issued under the
Monetary and Bankirg Proclamation No. 99/1976.

3. Activities that may be undertaken by joint
ventures

1) Joint ventures may invest in and under-
take activities which introduce technology and
know-tow into the country or which have posi-
tive foreign exchange impact or which otherwise
malee positive oontributions to econatic and
social development and which, in addition,
create employment opportunities in the country.

2) DMNotwithstanding suc-article 1 of this
Article, joint ventures shall not, unless the
Council of Ministers decides otherwise, be
permitted to invest on precious metals, public
utilities like elsctric light and pcwer,
teleeomxnication axd water, oanking, insur-
ance, transport and damestic trade.

Chapter Two - Formation of Joint Ventures

4, Participation in joint ventures

1) A joint ventwe may be formed jointly
by Ethiopian Public capital and foreign private
capital.

2) The Suprese Council snall appoint the
relevant goverrment organ to be a party to a
joint venture agreement representing the
Ethiopian Coverrment.

3) Unless the Council of Ministers deter~
mines otherwiss, the share cf th. cdthiopian
sharetolder shell not be less than 51% (fifty-
ane per cent)

4) Subject to sub-article (3) of this

Article, the exact amount. of the shareholding
of the Ethiopian sharetolder and that of the
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foreign shareholder or shareiolders shall be
fixed in the joint venture agresment.

5. Duration of joint venture

i) Subject to sub-article 2 of this
Article, the duration of a joint venture shall
be fixed in the joint venture agreement.

2) Unless other«ise aprrover by the Council
of Ministers, the duration of a joint venture
shall not exceed 25 years.

3) The Governmeat of Socialist Ethiopia
shall perotect the right of ownership of the
shares held by the foreigr. shareholder for the
duration of the joint venture fizxed in accor-
dance with sub-article 1 of this Article.

4) If, for reasons of natiomal interest as
determined by the Council of Ministers, the
Goverrment nas to purchase all tb» shares, it
has to pay fair and equitable price on the
basis of the books of accounts of the joint
venture and payuent shall be sade in the
currency of investment within a reasonable
period of time.

6. Forms of contribution to share capital

1) Contribution to share capital may be
made in cash or in ldnd.

2) Cash contributions by the foreign
partner shall always be in freely canvertible
currency.

3) The type of contribution in kind, the
currency and the method of valuation thereof
shall be agreed upon in the joint venture
agreement.

7. Share capital and par vaiue

1) 1The share capital as well as the par
value of the shares of the joint venture shall
be determined in the joint ventwre agreeament.

2) No joint venture shall be registered
unless at least 25% of the share cspital has
been paid up.

3) In the event that the full shara
capital has not been paid up at the time of
registration, the period for the payment of the
remaining part shall be determined in tie joint
7enture agreement.

3. Application for investment in joint senture

1) Any investment application for partici-
pation in Joint ventures shall be mimitted to
the Supreme Council in the form prescribed by
the latter.

2) The Supreme Council shall act uwpon the
application within a reasorable period of time.
9. The joint venture agreemsnt

1) The joint venture agremaent shall be the
instrument of formation of a joint venture.

2) The joint venture agr=smunt shall, among
other things, contain the followding:
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a) The nases, nationality, addresses and
and contributions of the shareholders of
tre joint venture;

b) The purposes for shich the joint venture
is formed;

c) The name and head office of the joint
venture;

d) The par value and number of the shares;

e) The amont of the share capital and the
value of the contribution in kind;

f) The period of time for which the joint
venture is formed;

g) The manner of <istributing profits;

h) The names of the chairman and the
meabers of the Board of Directors;

i) The scope. and duration of the tax ex-
emption indicated in Article 27(2) of
this Proclamation;

J) The date of commencement of operations;

k) The frequency and method of calling, the
qorm required and the voting proce-
dures of the shareholders meetings.

10. Registration

1) No joint venture may undertalee activi-
ties hereunder unless it is registered with the
Ministry of Domestic Trade.

2) An application for the registration of a
joint venture shall be made to the Ministry of
Domestic Trade in such form as shall be pre-
scribed by the same Ministry.

3) The joint venture agreement and other
documents as may be necessary as well as a
letter issued by the Supremse Cowncil endorsing
the joint venture agreement shall be submitted
together with the application for registration.

4) The Ministry of Domestic Trade shall
issues a certificate of registratiom to a joint
venture registered in accordance with this
Proclamation.

5) Any changes in the particulars contained
in the form of application and in the joint
venture agreement made subsequent to registra-
tion shall also be registered.

11. Legal personality

A joint venture shall attain legsl pers=on-
ality after Article 10 has been complied
with.

12. Name of joint venture

1) A joint venture shall have a nmme which
may indicate the nature of its undertaidng.

2) The nsme of a joint veature shall mot
affect the rights of third parties.

13. Liability

1) A joint venture shall be only to the
extent of its assets.
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Chapter Three - Transfer of Shares and Settle-
ment of Disputes

14, Transfer of shares

1) A foreign shareholder who wants to
transfer his shares shall first make his offer
to the Ethiopian shareholder to buy such
shares;

2) Should the Ethiopian shareholder decline
to buy “he said shares or fail to respond to
such offer within 90 (ninety) calendar days
alter receipt of the offer, the foreign share-
holder may sell the said shares to any foreign
natural or juridical person acceptable to all
the shareholders.

3) The price of the share shall be mutually
agreed upon.

15. Settlement of disputes

1) Any dispute arising fram the joint
venture agreement shall be amicably settled by
the shareholders.

2) Failing settlement under sub-article 1,
the dispute shall be submitted to arbitration.

3) Each party to the dispute shall naminate
an arbitrator and the umpire shall be chosen by
the arbitrators so nominated by each party
provided, however, that where the arbitrztcrs
fail to agree on the choice of the umpire, he
shall be chosen by the President of the
international Chamber of Commerce.

4) The arbitral body constituted in accor-
dance with sub-article 3 of this article shall
lay down its own rules of procedure.

5) The arbitral body shall apply the law or
laws of Ethiopia relevant to tne issues in-
volved and shall ensure that the dispute is
settled expeditiously.

6) The arbitral cody shall also decide on
the costs of arbitration and shall determine
who shall bear such costs.

7) The awards of the arbitral body shall be
final and conclusive.

Chapter Four - Management of Joint Ventures

16. Shareholders’' meeting

The shareholders’ meeting shall be the
highest body of any joint venture.

17. Powers and duties of shareholders' meet ing

In addition to itsc powers and duties
provided for in the joint venture agreement and
in the other provisions of this Proclamation,
the shareholders' meeting shall:

1) Appoint the members of the Board of
Directors;
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3) Approve the accounts of the joint ven-
ture and reports of the external auditors;

4) Approve the work programmes and budget
of the joint venture;

5) Subject to Article 31 of this Procla-
mation:

a) Dissolve the joint venture and appoint
liquidators;
b) Amend the joint venture agreement.

18. The Boarv of Directors

1) The Board of Directors of the joint ven-
ture shall be composed of such number of
directors as may be agreed upon in the joint
venture agreement provided that such member-
ship shall be on the basis of shareholding in
the joint venture.

2) The Board of Directors shall elect a
chairman from among its members where no
chairmari has been elected by the shareholders.

19. Powers and duties of the Board of Directors

In addition to its powers and duties
provided in the joint venture agreement and in
the other provisions of this Proclamation, the
Board of Directors shall:

1) Present to th2 shareholders' meeting
draft policy and work programme of the joint
venture for approval;

2) Approve the loans and credits of the
joint venture;

3) Prepare and submit to the shareholders'
meeting the budget »f the joint venture for
approval;

4) Establish branches of the joint venture;

5) Approve the appointment and dismissal of
department heads and agents of the joint
venture and define their responsibilities;

6) Approve the internal regulaticns of the
Joint venture;

7) Approve the sale of fixed assets of the
Joint venture;

8) Prescribe its own rules of procedure;

9) Delegate some of its powers to any
member of the Board or to the General Manager
nf the joint venture; and

10) Discharge such other duties as are
assigned to it by the shareholders’ mecting.

20. The General Manager

1) The General Manager and the deputy
General Manager of the joint venture shall be
appointed by the Board of Directors in accor-
dance with the provisions of the joint venture
agreement.
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2) If the General Manager of the joint van-
tiwe ie not an Fthiapian national, the post of
Deputy General Manager shall be filled by an
Ethiopian national.

3) The General Manager shall be the chief
executive of the joint venture and, subject to
the general direction and supervision of the
Board of Directors, shall:

a) Represent the joint venture with thi~d
parties;

b) Prepare and, upon approval, implement
the buiget, plans and work programmes of
the joint venture;

c) Borrow money with the approval of the
Board;

d) Prepare the annual ard other reports of
the joint venture;

e) Open and operate bank accounts in the
name of the joint venture;

f) Employ and dismiss employees in accor-
dance with the internal regulations of
the joint venture and the applicable
law;

g) Discharge such other duties as may be
given to him by the Board of Directors.

4) The functions of the depity General
Manager shall be fixed in the joint venture
agreement.

21. Employment of expatriates

Joint ventues may employ foreign nationals
in accordance with the Ethiopian labour law in
cases where qualified Ethiopian nationals are
unavailable.

Chapter Five - Account and Auditing

22. Books of accounts

A joint venture shall keep such books of
accounts as are necessary in accordanct with

generally accepted accounting principles and
practicer.

23. Depreciation allowance

The depreciation allowance for fixed assets
of the joint venture shall be in acrordance
with the relevant Ethiopian law.

24. General reserve fund

1) 5% of each year's net profits of the
joint venture shall be set aside as reserve
until such time as the said sum reaches 20% of
the share capital of the joint venture.

2) The siai'eiolders' meeting may establish
other reserves.

25. Distribution of profits

Profits from the activities of the joint
ventire may be distributed to the shareholders
only after transfers to the reserve funds have
bean, dotucted pursuant to Article 24 hereof.
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26. Appointment of auditors

The extermal auditor(s) of the joint venture
shall be appointed annually by the share-
wlders' meeting.

Chapter Six - Privileges

27. Exemption

1) A joint venture shall be exempt fram the
payment of customs duties, government and
mnicipal taxes levied on imports with respect
to investment goods, and the first round of
spare parts thereof, which are required for the
operation, production and processing of goods
and services.

2) A joint venture may be granted total or
partial exemption for the period to be speci-
fied in the joint venture agreement, fram the
payment of customs duties, government and
mnicipal taxes levied on imports, with respect
to raw materials and other materials which are
required for the operation, production and
processing of goods and services.

3) A joint venture may also be exampted
fram the payment of customs duties and trans-
action tar: ~ levied on goods exported.

4) A joint venture shall be exempted from
the payment of income tax:

a) For a period of 5 years in the case of
new project3; and

b) For a period of 3 years in the case of
major extention of existing projects and
to the extent of such extension as from
the day of cammencement of production or
operation.

5) A joint venture shall pay income on its
taxable incame at the rate of forty per cent
(40%).

6) Any dividend received fram a joint ven—
ture which is rcinvested in Ethiopia shall be
exempt froam the payment of income tax.

7) The salaries and allowances of expatri-
ate employees of a joint venture shall be
exempt. from income tax.

28. Remittance

1) Any dividend remitted abroad shall be
taxed at the rate of 10% of the amount
remitted.

2) Any foreign shareholder, may remit pro-
ceeds from liquidation of the joint venture.

3) Any foreign shareholder whose shares are
purchased pursuant to Article 5(4) hereof,
shall be entitled to repatriate the full amount
of the purchase prics: he receives.

4) Expatriate employees of the joint ven—
ture may remit their savings in accordance with
the foreign exchange regulations of Ethiopia.

29. Foreign currency

A Joint venture may open foreign cu rency
acrounts in accordance with the foreign ex-
charge regulations of Ethiopia.
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Chapter Seven - Miscellaneous Provisjions

30. Dissolution and winding-up

1) A joint venture may be dissolved for any
one of the following reasons:

a) Expiry of the life of the joint venture
fixed in the joint venture agreement;

b) Dissolution resolved by a meeting of the
shareholders;

c) Institution of bankruptcy proceedings;
d) Loss of three-quarters of the capital.

2) Subject to sub-article (1) of this
Article, the provisions of the Commercial Code
of Ethiopia relating to the dissolution and
winding up of share campanies including the
provisions on banlkruptcy shall apply, mutatis
mutandis, to joint ventures.

31. Special majority required

No decision to dissolve a joint venture or
to amend a joint venture agreement shall be
taken unless sharsholders representing at least
75% of the shares have voted in favour of sich
dissolution or amendment, as the case may
be.

32. Procedures of procurement and marketing

1) A joint venture shall, whenever possi-
ble, give preference to domestic materials,
prodwets and services.

2) The parties to a joint venture shall
determine in the joint venture agreement the
manmner of:

a) Procuring raw materials required for the
activities of the joint venture; and

b) Marketing the products of the joint ven-
ture.

3) Notwithstanding any other law to the
contrary, the joint venture may procure raw
materjals and market its products as agreed
upon in the joint venture agreemct.

33. Existing arrangement

Nothing in this Proclamation shall be
construed as modifying arrungements entered
into by the Ethiopian Goverrment with other
states or public or private organizations or
individuais concerning joint venture.

34, Issues not covered by this law

The relevant Ethioplan law shall apply to
matters that are not covered by thie Procla-
mation.

35. Conflict with other laws

1) Subject to sub-article 2 of this Arti-
cle, no law which is inconsistent with this
Proclamation shall have force or effect in
respect of matters provided for herein.

2) Special legislation may be pramulgated
governing the prospecting, exploration and
exploitation of petroleum and other minerals.

Under special circumstances or pending such
pramuigation, the Touncil of Hinistlers may
aporove special agreements for prospecting,
exploration and exploitation of petroleum and
otner minerals.

36. Implementation of this Proclamation

The Supreme Council shall be responsible for
the implementacion of this Proclamation.

37. Power to issue regulations

The Supreme Council may issue regulations
for the better carrying out of this Procla-
mation.

38. Effective date

This Proclamation shall enter into force on
the date of its publication in the Negarit
Gazeta.

Done at Addis Ababa, this 22nd day of January,
1983 (The Provisional Military Administrative
Cowncil).

Technology acquisition

In issue No.19 of the TIES Newsletter we
published an article on licensing computer
software covering an awareness of the patenta-
bility of the subject, and the provisions for
protection. The following article continues in
the same vein covering the different types of
agreements efc.

Channels for Transfer of Computer Software

The growing software industry has adopted
for its purposes a variety of contractual forms
for use of computer software.

For reasons described earlier, licensing
under patents, trade secrets or copyrights has
became the most ,-oper vehicle for the utili-
zation of software. The present article will
deal with basic types of agreements, describing
their main featwes and recommending options
for technology regulatory agencies when dealing
with this type of transaction.

Custom-made software contractal/

Custom-made software contracts deal with any
procurement of carputer software, either alone
or in conjunction with the acquisition of
computer hardware and related products and
services, which involve either the develoment
of new products and services or the substantial
modification of the existinz programmes
(supplied by either the verndor or the user).

The most important part ~. a contract for
custom-made sof'tware is the develommert of a
complete sat of functional specifications for
the software, i.2 a set of documents which
describe the business functions that the
software must perform in the ocontext of the
overall data processing s)item in sufficlent

1/ This section is based on "Custom soft-

ware contracts"” by Richard L. Bernacchi,
25 August 1981. ‘ ‘
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detail so that the functional specifications
can nrovide the hagis for tha standards of
performance that will be used to evaluate the
vendors® performance.

The functional specifications will generally
include:

a) Functional description of the package,
that is (i) all tasks the package must accom-
plish, (ii) all inputs, (iii) all outputs,
(iv) all processing requirements, (v) all data
files and (vi) volumes of activities and
files;

b) Description of the hardware enviromment
in which the package must operate, including:
(i) storage restrictions, (ii) peripheral
equipment restrictions, (iii) data transsission
procedures and (iv) communication interface;

¢) Description of the software enviromment
within which the programme must reside in-
cluding (i) specifications of the operating
systems, (ii) the programming languages,
(iii) otner programmes with which the custom-
ized software must properiy interface, (iv) any
specific nomenclature system which must be used
for programmes;

d) Statements concerming the performance of
the software relation to (i) its internal
organization, (ii)} its execution speed,
(iii) its capability for enhancement and
modifications, (iv) its error detection
properties, (v) its error correction and
recovery properties and (vi) any restriction of
the activities which the user must avoid;

e) Programming and documentation standards,
including details as to (i) documentation
content, {ii; quantity, (iii) forms, and
{iv) the nature and extent of coding.

An important issue which is specific to this
type of agreement, is the one of pricing. The
least desirable form of pricing is a pure "time
and materials" {T+M) contract since in this
type of agreement the risks that custom-made
software will take longer than anticipated are
high.

Sometimes T+M contracts provide for the
overall ceiling of the amownts the vendor can
charge to the user; in those situations the
formula is close tw a fixed price contract,
which is usually the best formula fromz the
user's point of view.

It is quite common that part of the fixed
price (or T+M price) is held back by the
user in order to encowage the vendor's co-
operation.

In custom-made software agrecments, the
concept of liquidated damages as an imncentive
to performance is automatically and frequently
used. It may be applied for exanple to:
(1) wuliquidated credits for late perfurmance,
(1i) delayed payments, (iii) free muchine time,
(iv) increased level of service, {v) temporary
back-up personnel, (vi) substitute processing,
(vii) use of outaide contractors and
(viii) substitute personnel.

Another feature of the custom-made software

contract i3 the quality of peisonnel. This
should be 3specifically spelled out, as should
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be the responsibilities for project management
and control. At oresent the mast complicated
software system requires extensive documen-
tation and training necessitating extensive
provisions.

As software develops (at least in some of
the countries), a degree of legal protection,
title to the software and related information
{including design aspects) and rights to use
Such systems, should be included in the
contract.

The following are basic issues which should
be clarified in the ccntracts, as the need
arises:

a) hWhether title, and/or unlimited rights
to use software should remain with the vendor;

b) Whether exclusive title to the software
should remain with the user;

c¢) Possibility for joint ownership;

d) Sole ownership by user with limited
marketing rights granted to the vendor;

e) Sole ownership by vendor with limited
use/marketing rights granted to user;

f) Sole c dership by vendor with royalties
payable to user;

g) Sole ownership by vendor in return for
reduced Jdevelopment charges, future services,
ete.

As with other licensing agreements, this
type of contract will usually include provi-
sions related to the protection of software
fram intentional or inadvertent disclomure,
third party infringement and acceptance test-
ing, which includes test procedures, testing,
acceptance criteria and ultimate measwe of
suitability of software functions in relation
to:

(i) The hardware and scftware system envi-
romrent ;

(ii) The test data, (iii) time period fov
testing, (iv) the degree of reliability,
{v) the degree of accwacy;

{1i1) The response time and the turn around
time for error correction.

Finally, as with other licensing conracts,
the following provisions siould be inclided:

(i) GLimitation of assigiments;
(i1) Termination procedures;
(111) oice of law and venue;
(iv} Arwitration vs. litigation;
(v) Limitations of llability;
(vi) Force majeure;
(vii) Offset rights;
(viii) Users' access to verdors work product;

(ix) Future modifications and enhancements.




Agreemnts for paciaged software2/,

The 0 called packaged softwmre is software
developed for use by mare than one customer and
usimally ready to use with only minor adjust-
ments to the users' needs. Packaged software
is as a rule licenced rather than sold, and is
customarily non-exclusive and non-transferable.

Depending on parties ‘o the agreements there
are four types of packaged software which are
described below:

a) Developer ‘of the softuware) -~ end user
contract

The following would be the provisions
included in this type of agreement:

(i) Description of software (including pro-
visions for updates and new versions);

(ii) Price and payment schadule;
(iii) Taxes;

(iv) Teims of agreement (this may include
termination provisions in a perpetual licence);

(v) Maintenance;

(vi) Proprietary protection (including third
party infringements);

(vii) Escrow arrangements for sowrce (to se-
cure services in case the vendor ceases to do
business);

(viii) Ownership of user-made changes;
(ix) Documentation;

(x) Training (of varying duration and scog:e
depending on the complexity of software

(xi) Limitation of use (limiting the use of
the programme to a single processing unit or a
single location, or inside the user campany);

(xii) Acceptance criteria;

(xiii) Liquidated damages (these are not gen—
erally used in packaged software, however the
concept may be useful i~ the case of "leak" of
software to third parties);

(xiv) Warranties (may or may not be included,
depending on the nature of the software);

(xv) Limitation of remedies (usually conse-
quential and indirect damages are excludled);

b) Vendor (licensor) - original equipment
manufacturer (OEM) agreement

In addition to provisions provided for the
type of an agreement under A, the OEM type of
agreement will provide for volume price dis-
counts and authorization for wtblicensing. The
agreement will spell out which key conditions
OEM will be required to sublicence or cause the
sublicence to execute.

2/ This part is based on "Agreements for
packaged software® by Susan H. Nycom,
25 August 1981.

c) Vendor - distritutor agreements

In addition to many of the foregoing con-
ditions, the vendor-distributor agreements
are contracts which usually contain provisions
for pre-distribution inspection and post-
distribution returns, and may also ?J.clude
conditions not to coapete by one or both
pa."ties, guaranteed order levels and production
levels, etc.

d) Vendor - service bureau agreements

The additional clauses may include the
establishment of a basis for payment as a
function of amouni of use. However, there may
be minimum payments or flat rates. Further-
more, the vendar will usually require access to
the licencee accounts and security arrange-
ments. Training will be of a more extensive
and substantial mature. The licencee in these
cases may be of an exclusive character.

Suggestions as to developing countries’
approach toward licensing of computer software

The brief overview of the current status of
protection of computer software (see TIES
Newsletter No.19) and current practices of its
licensing enables one to draw certain basic
conclusions as well as suggestions as to how
technology registries should deal with these
agreemcnts.

As regards developing countries, one is
primarily concerned with non-protected camputer
software, whose protection will only be avail-
able (either in a form of patents or copy-
rights) in the next few years. This lack of
legal grotection in the user country leads to
an important consideration by technology
registries in terms of their attitude and
position vis-a-vis duration of the agreements;
rights of use after expiration of the agree-
ments; limitation of use; payment level.
Tnese are the basic contractual elements that
should be considered by technology registries.

Prior to going into detailed recommendations
as to ow to deal with the above elements, the
UNIDO Secretariat is of the view that agree-
ments for use (licence) of computer software
should be subject to scrutiny by technology
registries in developing countries.

By local legislation the following tech-
nology registries are anpotered to scrutinize
such ¢ u'act.s. 1?7/ Spainlt/, A?entink/
Mexica®/, Philippines!/ and Pbrtl.gal_ It is
the UNIDO Secretariat's consideration that
although in many developing cowuntries computer
software agreements are not clearly defined,

3/ Guidelines on foreign technology colla-
boratious.

4/ Decree 23M3.
5/ Law 21,617.

6/ Law on

Transfer dated
11 Janwary 1962,

Technology

7/ Decree 1520 of 1978.
8/ Decree 53/T7.
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they should be subject to careful scrutiny, as
they are likely to become very popular in the
near future.

In terms of agreement types, a teclmology
registry should deal with either packaged
computer software agreements (wvhich are
believed to be more frequent), and/or custom-
made sottware contracts.

The following are basi- suggestions made by
UNIDO as to the approach towards main contrac-
tual provisions. These deal with the tup main
types of agreement under one hemding.

Duration

In both cases, whether custom softwmre or
packaged software contirscts, the dwm-ation
sh~uld be limited and be aqml to the minimm
period of time required by the wser (licencee)
to absordb and use the tranferred softwmre. Wb
perpetual agreemont should be permitted since
the technological develoment of this field is
moving very rapidly.

Payments

Hith respect to custce-mmde softwmre agree-
ments, it is suggested that the fixed price
formula be used combined with very precise
prformance standards. Concerning packaged
software, a one time payment may be preferred,
with the inclusion however of additional
(improved) software.

Maintenance

In both types of agreements maintcenance
terms should be precisely defined, including
payments for such services.

Training
The training provision, especially in
custom-made software agreements, should be

extensive; in a paciaged licence it is also
considered essential.

Titla to the software

In the case of custom-aade softamrs=, tech-
nology registries should insist on the users
sole title to the software (oventxmlly with

limited marketing rights by the veador). In

packaged software agreements, however, duing
the term of agreements, the title may be with
the vendor and the user uay have the right to
use it freely in the same scope.

Third party infringsments - property protection

Since in most developing cowntries uo legal
protection can be granted to computer software,
(except through trade secrets), the Licensor/
vendor has to ensure that his aofu-m does not
infringe on third party rights.

Acceptance criteria

These conditions are particularly important
for custom-made software agresment.. they are
also of significance for pacimged software and
in both cases the criteria should be extensive
and woried out in detail.

14

Liquidated damages and warranties

Both provisions are of significance, partic-
ularly for custom-made software; therefore a
good deal of time and effort should go into the
preparation of these clauses.

Documentation

This clause is of crucial importance for
custoa-made software.

Future modifications and enhancement

The licercee alould secure rights of access
to future modifications, particularly in the
case of paclkaged software.

Rights of use after expiration of contract term

It is recommended that usars have wnlimited
rights in using the softwmre after the expira-
tion of an agreement.

Limitations of use

Particularly in paciaged software agrae-
sents, many vendors try to limit the use
of their software to the users plant and/
or location. In the view of the UNIDO
Secretariat, suwch limitations should not be
acceptable in principle.

It is hoped that this >rticle covers the
most crucial issues of protection aml licensing
of computer software and provides background
material for technology registr-ies to establish
their own practices and policies in view of the
fact that technology registries will increas-
ingly be dealing with such agreements. An
exchange of experience so far encountered by

some technology registries would no doubt
assist in a further clarification of the issues
involved and in establishing clear and coherent
policies.

* % s ¢

Further to ouwr re-printing of the article
on restrictive contract clames in East-West
licensing trade in the last issue of the TIES
Nemletter, we a~e pleased to follow it up with
the supmary of a paper witten for the Economic
Commission for Burope which was prepared by
Dr. Ravasz Kiroly, Economic Adviser, Foreign
Trade Enterprise INTERCOOFERATION, anapsst and
tranmitted by the Govermment of Hungary.

The Role of Technology Transfer in Co-operation

Agreenents of arisn Enterprises (with two
case studles)

Susmary

The paper describes first the objectives of
Hmgarian technology tranafer policy, explain-
ing how it combines national and intersational
considerutions, and the motives of Hmngarian
enterprises in the acquisition ar supply of
tecmolog.

Among available transfer wmechanisms,
Hungarian enterprises usmally prefer industrial
co~opecration, since it provides the greatest
maber of built-in guarsntees that the supply-
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ing party will meet its obligations and enaure
fatisfantory wilimation of the traneferred
technology; a further advantage of this
mechanisn is its trade-expanding and pryment~
balancing effects. Technology transfer is an
=ssential part of most co-operation agreements
concluled by Hmngarian enterprises, and stimu-
lates trade both directly and indirectly.

The paper discusses a nuaber of surveys
which have been carried out in various
countries on east-west co-operation - particu-
larly fram the technology transfer aspect -
agrees with some of the findings, and takes
issue witn others. It puts forward reasons why
some of the camparative percentages may not be
entirely accurate.

At the same time as emphasizing the most
important issues which have been raised in the
surveys, the paper describes Hungarian experi-
ence and apgroach with regard to various forms
of technology transfer, the responsibilities
and obligations of the donor and recipient
parties, and restrictive practices (taking
into account the draft Code of Conduct on
the Transfer of Technology, as discussed in
UNCTAD) .

The two case studies discuss tranfer of
technology from the Federzl Republic of Gerwany
to Hmgary, and from Hmgary to India, in the
engineering and the pharwmaceuticals industries,
respectively.

The paper concluies that co-operation agree-
ments have, on the whole, been both useful and
successful in the transfer of technology, by
fosterirz division of work in R and D, creating
interdependence, and proving to be a suitabie
transfer mechanism between countries with
different economic and sociz! systems.

For the benefit of those readers who woula
like to obtain copies of the full text of
the paper, and others in the series, the
following is a list of titles and symbol
numbers. ThLese may be requested from the
Economic Commission for Europe, Palais des
Nations, CH-1211 Geneva 10, Switzerland.

Symbol Title

SC.TECH./SEM.8/...
TRADE/SEM.5/...

1/Rev.1 Provisional agenda

R.1 Contractwal and institutional ar-
rangements for technology transfer
in east~west trade: the experience
of selected co-opsration partners
in the automotive industry (note by
the secretariat)

R.2 The transfer of embodied technology
in east-west trade (note by the
secretariat)

R.3/Rev.1 The transfer of diseabodied tech-
nology with special regard to 1li-
censing (rota by the secretariat)

R.4 Hungary's international trade in
licences and technical designs
(note by the secretariat)

Symbol Title

R.6/Rev.1 Transfer of technology by means of
industrial co-operation in the
Folish construction-machinery in-
dustry (Poland)

R.7/Rev.1 The influence of international
. tecinology transfer on the develop-
ment oOf economic co-operaticn

(Poland)

R.10/Rev.1 Restrictive clauses in east-west
licensing trade (Poland)

R.20 The place and role of the transfer
of tachnology in foreign economic
policy of the People's Republic of
Bulgaria at the begiming of 1980s
(Bulgaria)

Another publication which is bound to
interest owr readery is the Manwml on Licensing
Procedures in Member Countries of the United
Nations Economic Commission for Burope. This
is a comprehensive overview of licensing
practices in 20 cowntries, incluling eastern
and western Burope, the USA amd CGanada. It
inclules a glossary of terms, intermational
bibliography, list of conventions, treaties and
international agreements. The publishers are
Clark Boardman Co. Ltd., 435 Hudson St., New
York, N.Y. 1001%,

Meetings
Ad-Hoc Panel of Experts on Contractual

Arrangements in the Pharmaceutical Industry,
2nd Meeting, Vienna, 25-29 April 1963.

Workshop on Timber Fngineering, Melbourne,
Australia, 2-20 May 1963.

Workshop on Energy Conservation in the
Metallurgical Industries, Wantage, UK,
16-20 May 1983.

United Kations Commission on International
Trade Law, 16th Seasion (UN Meeting), Vienna,
24 May - 3 June 1983.

Publications
ID/293. First Consultation on Industrial

Financing, Madrid, Spain, 18-22 October 1982 -
Report.

ID/2%.  First Consultation on the Training
of Industrial Manpower, Stuttgart, FRG,
22-26 November 1982 - Report.

ID/284 . Handbook on Industrial Statistics.

ID/25%. Women and Industrialization in
Developing Countries.

UNIDO for Industrialization:
PI/T5 Petrochemicals
P1/78 Wood processing and wod products
PI/79 Leather and leather products indus-
tries
P1/80 Shipbuilding and ship repair develop-
ment.
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e e sal ae dmdem Pa
rl/00. Guide W Training Sopcrtwmitiss for

Industrial Development.

PI/85. UFiDO Industrial Training Offer
Programme 1683.

ID/287. (hanging pitterns of trade in worid
industry: An espirical study on revealed
comparative advantage.

ID/287. A programme for the Industrial Devel-
omment Decade for Africa.

ID/291. Third Consultaticn on the Iron
and Steel Industry, Caracas, Venezuela,
13-17 September 1982 - Report.

ID/275. Manual on upholstery technology.

ID/292. Industrial Development Abstracts
Nos. 11201 - 11500.
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