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Dear Reader,

The Third Meeting of the ASEAN Network Co-ordinators for the project on aSEAN
Technological Information Exchange Svstem (ASTiS) was held in Kuala Lumpur,
Malaysia, on 2-5 November 1987. The project is a joint undertaking of the ASEAN
Committee on Industry, Minerals and Energy (COIME), the United Jdatilons Development
Programme (UNDP) and the United Nations .ndustrial Development Organization
(UNIDO), with the objective of establishing a technological intormation exchange
system among ASEAN countries (ASTIS). T[he meeting was attended by representatives
trom Brunei Darussalam, Indonesia, Malaysia, Philippines and thailana who assessed
the progress achi:ved in the implementation of the project ana rorwiiated
recommendations rn the future course of action. 1ln this respect, the meeting
agreed to submit proposals for the creation of a Reglonai Support tentre for aSTid
and a programme for training in the negotiation ot technology traasier contracts to
COIME for 1ts consideration. In this regaru, the meeting recuesied hMalaysia ana
the Philippines to prepare che respective working papers on the said proposals :or
submission to the regional co-ordinator.

The meeting had a twofeld significance. On the one hand 1t r2presented an
important ~iep towards regional! co-operation with a view to a better unagerstanding
of the techrology market forces and the strengthening of the negotiation
capabilities of the member countries; on the other hand it earmarkea the
successful completion and practical application of a software package currently
designaced as CORIS which was developed for application in the ilnstitutions in
charge of evaluating and monitoring transfer of technology agreements, particulavly
the TIES members.

This facct was witnessed by the TIES memb.rs, particularly at the last TIES
meeting held in Warsaw, and underlines once again how important it is for
developing countries to share their experiences and ideas in order to accelerate
their learning process towards technological self-reliance.

CORIS, rather thar being a "trade mark'", is an abbreviation for "computerized
registry information system' and emvodies the collective e torts and a combined mix
and inputs which are ve-y much in line with the spirift of 1TIES itself. CORIS is a
soitware designed as a tool for the hanaling of infermation related to transfer o:
techno.ogy agreements dy providing the technical means for a more etilcient cata
collection, storage and processing, as well as tor the establishment ot
interlinkages with ocher computerized intormation systems, whether unattonal,
regional or international.

The demonstration oif the software package ewpnasized the slgllillcance of Lhe
informatien system for technology transfer, specifically with regard to eftective
decision-making, policy-makinyg, strategic planning, monitoring, reporting and
networking.

At present, thanks Lo turther developments unaertaken in Poland and Malaysia,
CORIS is installed and full,; operationai in the transfer of technology oftices ot
Nigeria and Malaysia, namely the Nigerian Otiice of Industrial Property and the
Industries Division at the Malaysian Ministry of Trade aand lndustry.
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In the near future CORIS will by installed 1n th2 ASEAN countries and 1t 1is
conceivable that by the next TIES meeting, to take place 1n Lima, Peru, wn
November 1985, the programme will te routinely operating in a numder vl olhel
transtfer of technoulogy of:.ices.

Alchough the TIES and ASTIS members represent tihe priue target yroup Lor Lue
implementation of CORLS, this sotiware may serve @s an excellent management Cout
foi other Institutions of developing countries dealing with lntermation related to
transfer of technology agreements. For further intormation on tihls stbject our
readers may address thelr inquirles to the lranster or ‘lechnology Programme branch,
Development and Transfer of Tecnnology Division, Department for lndustrial
Promotion, Consultations and Technology, United hatlons lndustr:al Development

Organization (UNIDO), Vierna Irternational Centre, P.0. Box 3Uu, Vienna A-1400,
Austria.

Development and Transfer of Technology Division
Department for Industrial Promotion, Consultations
aiud Technology
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UNIDO NEWS

Technological Advisory Services

In previous issues of the TIES Newsletters we
published informatiom on the Technological Advisory
Services which aime to provide advice to governments
and entrepreneurs of developing countries on the
negotiatinn of tramsfer of technology sgreements.

To further inform our readers on the scope of the
TAS prograime, we thought it vould be useful to
present sox: examples of advisory services rendered
during 1987.

Whenever appropriate, and for the sake of
confidentializy, the names of the countries or
companies iavolved have been omitted.

As you may know, the TAS services sre basically
operated st two levels:

(a) They can be provided from UNIDO Headquarcters
as a desk service. This aspect of TAS is wore
appropriste in situations where the requesting
organizstion needs advice on specific contractual
issues, for example on the assessment of a reasonable
level of paywents, drafting specific clauses, or
review and advice on draft agreements under
negotiation. At this level advice can be provided by
using the experience accumulated within UNIDO,
eventuslly supplemented by contributions from outside:
specislists or institutions.

(b) When complex negotiations are involved,
e.g. in relation to major industrial projects,
short-ters field missions by appropriate staff members
or specialized consultants become necessary. Services
such a8 TAS have to be performed in s very competent
mgnner and & roster comprising a solid and diversified
range of experlise is an essential tool for a visble
wvork.

TAS assistance involviag field missious

1. Assistance to s steel company on the smain issues
related to the negotistion of s steel complex and
identification of the msin sres problems requiring
future sssistance from UNIDO. This preliminary form
of sssistance resulted in subsequent projects, nsmely:

- Techno-economic study allowing the sssessment
of the feasibility of the project in order %o
take a final decision on the investment.

- A lsrger scope and comprehensive assistance
along the different phases of the necotiation
process.

2. Medistion snd assistance in the negotiation of &
collaboration agreement including traisfer of
te-hnology between business firms from Sweden and
India. Tn addition to leading the negotistions tu a
success ful outcome the mission was instrumental in
structuring and drafting a contract suitsble to meet
the parties’ objectives in s totslly fsir and
ejuitable vay.

3. Assistance to a Dutch snd Thai firm in the
discussions intended to lead to & joint venture in the
food processing industry and formulate the results of
the discussion into s Memorandum of Understanding
towards the estsblishment of a joint venture for the
development, production snd marketing of the
contractual producte to be msnufactured by utilizing
the combined know-how of both companies.

4, Assistance to prospective partners, participeting
at the I-~vestment Promotion Porum, in individual
negotistions including draft of Letters of Intent anc
the draft of agreements corresponding to srrangements
negotiated between participants.
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5. Assistance to the management of a cement plant in
the resolution of & judicisl dispute related to the
construction of a cement plant.

6. Assistince to a petrochemical company oa the
selection of technological options and preparatior of
tender documents related to the revamping of 1
phosphoric acid plant.

TAS assistance provided from Headquarters

1. Assistance to & public fertilizer company on the
alternative payment formulas and m:thodologies for the
negotiation of a contract for the construction of a
cheaical plant.

2. Information on methods and lump sum paymeats for
know-how manufacturing technology of switch gear
panels.

3. Identification of potential suppliers for
technology (turnkey) on the plants for production of
citric acid, sorbitol, manitol and vinyl acetate.

4. Information on sources of raw materials,
procurement of equipwent and identification of
technicai partners trelated to the oroduction of
sulphuric acid and allied chemicals.

5. Information on payment criteria inciuding dats
related to knowhow snd patent rights for the
manufacture of isopropanol.

6. Information on payment criteris and royalty base
in licensing sgreement with specified ..:Luology
suppliers for the manufacture of sutomobiles.

7. Experience on licence fees on computer software
developed by specified consultants in the field of
petrochemicala,

8. Identification of potential technology suppliers
relsting to button mushroom culture for joint venture
arrangements.

9. Supply of sample contracts snd elements for the
evaluation and formulation of guidelins=s related to
contracts product-in-hand.

10. Inforsstion on average conditions for cosmatic
cream, deoderantr, perfumes and basby powders.

11. Informetion on experience available in evaluating
technicas) assistance contracts and comments on
contractual terms, form of payments, app-oved vzlidity
referring to transfer of technology in finsncial,
administrative, commercial and technical management
for this type of contract.

12. Information on computer policy as related to
technology acquisition in developing countries and
other information related to computer industry
research and development.

13. ldentification of suppliers in the msrufacture of
casusl vesr made of denim.

6. Information on payment criteris in the tyre
masnufacturing industry.

15. Identification of technology and machinery
manufscturars in order to study a new project to
produce bottles and bags used in the canning of edible
plant oil.

16, Information on costs of turnkey plants for
various manufactured products including plant capacity
and scope of supply.

17. Information on sources of technology for an
ethanol plant and guidance wher approaching

p. ospect.ve negotiations,




_18. Pevearch and supply of information on trade mark
policy in transfer of technology sgreements in a
selected nuwber of countries.

19. Supply of techno-econnmic data for the decisiou
on the investment of a carbon black planc.

MUNTRY NEWS

Philippines - One-stop shop for investments opened

The one-stoy shop action centre for foreign and
domestic investors is now in operation to act on all
mattera concerning the setting up of business or thz
inflow of investments in the Philippines.

Trade and Industry Secretary Jose S. Concepcion,
Jr. said the centre forms part of an inter-agency
council oa investments snd will have the powver and
capability to assist 'ocal and foreign investors
seeking information and assistsace on investment
matters. It will be tasked with "co-ordinating
investment development efforts of the Government, so
that domestic and foreign investors need only to go to
the centre for their needs,” he elaborated.

The centre which is located at the Board of
Investments (BOI), will be under the supervision of
Assistant Ministcr Gloria Macapagal-Arcoyo.

Minister Concepcion said the centre will be
manned by representatives from the departments of
trade and industry, tourism, agriculture, anatural
resources, and transportation and communications.

He stresssd that representatives of these
goverament agencies are authorized to receive, process
and act on the application of businessmen and
investors and on the cl=arances required by their
respectiv: offices. (Source: TIIC)

{In this issue of the TIES Newsletter you will
find derails of the proposed Investment Code of 1987
for the Philippines.)

Senegal -~ Second African TIES Meeting, Dakar,
810 October 1387

For most developing ccuntries, snd in perticular
for African countries, industrial development is, and
will continue to be, dependent on imported technology
due to the difficulties these countries have in
mee:ing the dcmands for irdustrialization in &
self~reliant manner.

Ir is known, nowever, that in many casecs the
technologies imported from sbrosd do not achieve the
expected esults due to lack of informstion and
capabilities to efficiently hendle the process of
aelection, negotiation and adaptation of the
technology originating from foreign suppliers.

Within this background ARCT and UNIDO have
jointly under 3ken the creation of a network «mong the
institutions in charge of technology acquisition in
the African countries - Africen TIES - for exchange of
information anc experience on transfer of technology
evaluation and negotiation. The African TIES
involves, among othere, the collection and
disseminstion of information on the technology market
characteristics and the existence of legal and
institutionsl infrastructure to deal with the
technology inflows and the transfer of technology
sgreements in & systerstic manner, The African TIES
network started funct.oning with the membership of
Ethiopis, Cemeroon, Nigeria, ‘Senegal and Tunisia and
is now being extended to Egypt, Sudan, Cdte d'lvoire,
Zinhbgbwe and Kenya.
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A substantial number of developing countries have
established institutions, usually reterred to as
Transfer of Technolog» Registries, with the tunctions
of evaluating and registering Cthe transfer of
technology ayreements snd ensuring that the technology
1s°negotiated in equitable terms anu 1n conuitirons
sppropriaste to the local environmentl and allowing the
absorption ot the 1mported technulogies ana the
upgrading ot the local technological capacities.

Lhis objective underscores the role ot
NEGUT IATIUN of the TeCHNULOGY and the 1mportsnce ot
the intersction between the 1mporced techn.logy and
the dowmestic engineeriny and consultancy services,
technoiogical institutions and Ko tacilities towards
the achievemen. of a suitable technology base in
developing countries.

Under the sponsorship of UNIDO the Iransfcr of
Technology Registries have formed a network designated
as TIES (Technological Information Exchange System)
for exchange of information, on a confidentisl and
reciprocal basis, >n the economic and technological
information contained in the approved and registsred
contracts.

The TIES system has developed into a fully
operational one and so far information on
8,000 contracts has beea exchanged.

The experience accumulated so tar by Iranster ot
Technology Hesistries clearly incicates the 1mpourtaace
ot an etfective organization of the 1ntormation tlows
related to Negisltry activities. IL was touna that
tmproving Lhe system ot collectinyg, storing,
processing and disseminating information may
substantially contribute to the uverali Registry
performance as well as to the increase of 1ls Ocnelils
resulting frum the access ot 1ntormation exchangea
uider T1ES where every possible element on conditions
of contrects and experience of the respective
negutiaticn and implementation 1s likely to be
found .

Another important aspect relatzs to the need for
improving the skills and professiunalism of government
officials and entrepreneurs of developing countries fo
efficiently negotiace the transfer of techaology
sgreements with their foreign counterparts.

Within this context, and in connection with the
next Africen TIES meeting, special reference 1s to be
made to the foilowing:

(a) UNIDO hss developed a computerized
progremme - (RIS - simed at providing a tool to
facilitate the exchange of informaticn swong the TIES
members, to acsist the Registries in the evaiustion
and monitoring ot the implementation ot the transier
of technology agreements and to ensure the
inter lainkages betveen the Kegistries and the ofher
components of natiunal technological systeams.

(b) UMIDU is compiling the experience and
materials resulting trom i1ts Ireining progrsmmes on
technology nNegotiation into a manual which 1s
intended, on the one hand, to cover the whole range ot
issues and subjects that negotiators, decis cn-makers
and government officials dealing wich technology
scquisition and negotiation should be aware ot; on
the other hand, the manusl is expected to serve an s
basis for developing countries, especially the Af-icen
countries, to bui!'d up their own training canabilities
in this field.

The TIES system has been extremely useful in
assisting the member countries in substantially
improving the conditions of rechnology scquisition,
snd jointly with ARCT, UNIDO is undercaking efforts to
exten! the TIES sctivities to the African region.
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The first Atiican TIES meeting took place in
Dakar from 1-3 October 1985 and set a basis tor the
creation of a TIES network which is expected to help
African countries obtain c rrect and sppropriate
information on contractual agreements covering their
technology a:quisition efforts.

The discussions at the first African TIES meeting
con.luded that the absence of well-established
regulatory functions for technology transfer has been
detrimental to African courtries and that eftorts
should be made to develop institutional cipabilities,
provisional capacities and ensure access to
information alloving the strengthening of negotiastion
position vis-3-vis the foreign technology suppliers.
The meeting also recognized the need for a legislative
framework that will give the Technology Transfer
Registries the authority they need to fulfil their
tasks. The meeting decided to give priority to the
design of a network for exchange of information among
African countries covering the terms and conditions of
technology acquisition including the financial, legal
and technical aspects of technology transfer. ARCT
and UNIDO would constitute a co-ordinating committee
for the network tc follow up, monitor and evaluate the
activities of the network.

The main objectives of the Second African TIES
meeting are the following:

(a) To follow up the progress made in the
prospective member countries coucerning the creation
or consolidation of legal and institutional
infrastructure oriented towards techpology scquisition
and negotiation as well ¢s to the operationality of
the focal points;

(b) To present the computerized programme
developed by UNIDO with a view to facilitating the
technological information management st the national
isvel and the exchsnge of information among che
members of the network in pa:ticular and within the
TIES system in genersl;

(c) To assess the draft manual on technology
negotistion under preparation by UNIDO and identify
the training needs of African countries in this field
in order to finalize the manual intended to be used
for building up seit-sustained trainirg capabilities
in the region.

Rwanda - Seminar and advisory programme on contract
negotistion, Kigali, 7-11 December

For most Aeveloping countries, industrial
development is and will continuz to be dependent on
imported technology. Experience has shown that in
many cases the imported technologies fail to meet the
recipient’s expectations because the suppliers impose
not only high costs but also a variety of conditions
which do not sllow the absorption of knowledge nor the
development of indigenous technological capabilities.
African countries, in particulsr, have become
incressingly aware that the leck of skilled
entrepreneurs and government ufficials in the
negotistion of technology may have a negative impact
on their industrial development, and their concern has
been reflected in the Lagos Plsn of Action which
states: ''With regard to the development of technical
entrepreneurship there is a need to direct attention
to current prartice in the training of technical
manpow °r to include various dimensions of the
technology development process”.

This is also reflected in the report of the
Fourth General Conference of UNIDO which stated that
“UNIDO should organize programmes in a number ot
specialized areas relsted to the development ot human

resources tor industrialization, tuter alia, Craining
tor contract negottators” iresolution ho. 1,

para. lU (b)), and "... Strengthening the negotiation
capabilities in developing countries’ (resorution

Nc. 2, para. 1z (t)).

The Government uvf Kwanda, through the Ministry ot
Industry, Mining and Handicratts, has requested
UNIDO's assistance in organizing a programee to asiis(
government officisls and entrepceneurs on nego-iation
and cvaluation of transfer of technology agr-ements.
Accordingly, a preparatory mission to Rwanda was
carried cut in early 1986 which found that a
significant number of projects requiring foreign
techrology are being implemented or are in the phase
of pre-feasibility or feasibility study, but that the
respective promoters have no experience on the issucs
of transfer of technology negotiation and strongly
need advice on how to appropriately deal with the
foreign suppliers. -

On the basis of these rindings Il was cecided Lo
hold & five-day seminar on issues of regotiation, to
which abcat 30 government ofticials and managers ot
private and public entcrpri-es with respcusibilities
1n the conducting ui negotiations with technulugy
suppliers are expected to attena.

lhe seminar will include presentations «nu
guidance on selected topics of negotrat:ion ot common
interest tor all the particivants. amoung such topics,
the tollowing were 1dent.tied during Lre preparatory
mission:

= luternational legal iramework tor transter ot
technology negotiation;

- Forms of transfer of t:chnoivgy;

- The transfer of technology in the
jo:nt-venture context;

- Technology selection and financing sources;
- Structure and types of contracts;

- Pre-contractual arrangements (optional
agreements, lettevs of intent, etc.);

- Post-contractual arrangements (distribution
agreements, managemen’ agre=ements, elc.);

= Principles and methods tor evaluation ot
technoloyy costs:

(1) Direct costs;
(11) indirect costs, e.yg. tied transactious;
— Unpackaging ot technoloygy;

- Guarsntees and warranties;
- Adaptation and improvement of processes;

- Contract implementation;

= Contra.ts for the supply of equipment,
services and public works:

(1) The terms of reference;
(ii) The performance and guarantee bonds.
Presentation of & case stud,:

A case study, to be presented by the counterpart

organization, will retlect the experience of kwanda in
the transter of technology n-gotiation,
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Advisory services:

In addition to the subjects presented in the
group briefing, experts will be made available to
provide free advice to th: participsnts on a
confidential basis on issues related to agreements
they may currentiy have under consideration or
negotiztion.

TECRNDLGGY ACQUIS ITION
Experience and practice of technology transfer in the

Republic of Korea with particular reference to
resunerstion and governuent regulations

Introduction

Since 1962 the Republic of Korea (ROK) has
launched a series of five-year econcmic development
flans in order to facilitate an industriaslization
process which requires meach advanced technology from
developed countries. From that time until the
present, ROK’s relisnce 1pon foreiga know—how and
technology has been significant, and it is generally
recognized that fnreign technology will continue to
play an important role during ROK's economic
development plans for the 198Us and beyond.

In addition to encouraging joint-ventures .hrou,h
divect equity investments in Korean industries, the
Government of the Republic of Korea hopes to increase
the level of inducement of foreign technology, and has
taken a number of steps to encourage foreign
enterprises to licence their technology (includinyg,
but not limited to, technical information, trade
secrets, know—how and other information, whether or
ot pstented) to Korean industries.

Within the context of planned economic
development, importation of foreign technology has
been undertaken as a means of improving the
international competitiveness of Korean products
exported abroad and of facilitating domestic
production of products vhich would, otherwise, have to
be imported. The main sources of foreign technology
were Japan and the United States (slthough the inflow
of technology from European sources is increasing and
the sources have become more diversified in recent
years) and the industries which have made the Zreatest
use of trarsnational licence agreements were
electronics, machinery, chemicals (including synthetic
fibre:) and metal products. The terms of these
technolegy licensing agreemenrs have historically been
subject to extensive controls by statutes, regulations
and guidelines, and by case-by-case spproval or
acceptance procedures where the relevant officials
have exercised considerable discration.

An example of such government regulation of the
terms of agreements was & policy, in effect until
recently, of the Ministry of lrade and Industry (which
wvas the ministry responsible for sc~epting most
agreements in the manufscturing industry sector) not
to accept sgreements which provided for royslties in
excess cf{ 5 per cent of net sales or terms in excess
of five years. However, there is a genera! feeling
that government intervention in the economy is
becoming less sppropriste now that the economy is
becoming more advenced, and the trend of allowing the
parties freedom to negotiste their own terms in
licensing agreements as well as in other forms of
contracts is advancing slowiy but stesdily. Thus,
there is now grester flexibi’ity in the royalty rates
which may be accepted and the term of the cgreements,
as well as in other aress.

Government approvals for lic ‘nsur's remuneration

he 1ssues of government appro<al and ot
remuneration are inextricably intertwineu, because
some form O! ygovernm'nt approval 1s 3dlways tejurreg
tor any transaction which 1nvoives paymeuts uti tees or
royalties or Lue establishment ot a creart
relationship betveen a horean licensee (a resident.
and a foreign licensor (a non-resiaent). Lhat 1s Ctue
irrespective of whether the payment obligation 1is
expressed in foreign or in Korean currency. In
addition, certain types ot government spproval carry
with them tax exemptions with obvious implications tor
the amounts cf compensation which may actrally be
received by the licensor.

There are three basic laws under which technology
licensing agreements may be approved such that the
sprroval could be the basis for the remittance of
foreign exchange:

(1) The agreement could be approved under
the terms of the Foreign Capital Inducement Law
("FCIL") by the Ministry of Finance ("MOF"). This is
the most desirable form, as it entitles the licensor
to a guarantee that the fees paid for the technology
may be remitted abroad in foreign currency and it
carries with it subitantial tax exemptions.

(2) lhe agreement could De wppruved undet
the terus of the lechnicai dervices business Promerion
Law ("TSBPL") by tne Ministry ot >cience and
Technology.

\3) lhe agreement could be approved unaer
the terms ol 'ue Foreign txcnange Loutrol Law ("PeiL”)
by a uesignated foreigr exchange authority.

In practice, taced with the tairly restrictive
Iimits which have historically existed in regard "o
the terms which could be included in a technology
licensing agreement that had to be accepted by
governmental authorities, foreign technology owners
have sought other ways (instesd of or in addition to
licensing fees and royalties) in order to maximize the
total level of profits which they could realize
through the transfer of their technology. One
possibility was for che foreign technology owner to
enter into a joint venture agreement with a Korean
partner to form a8 Korean joint venture corporation.

In that case, approval would have to ve obtained
for the foreign investment snd slso tur any fees psrd
by the joint venture for the use of the foreign
pattner’'s technology. Assuming the toreiygn investment
had been duly approved, however, the toreign partaer
would not have to obtain any aaditionsl approval tor
the remittance ot its share ol the dividends arising
out of the protits generstea by the ,oint ventute
through, among other things, 1ts use ot the toreiyn
technology.

Yet another way in which a foreign technology
owner might obtain protits through the iicensing ot
its technology to a Koresn licensee would be through
granting an independent Korean corporation or a Korean
affiliate o licence to use the technology for no lees,
pursuant to sn arrangement whereby the toreign
technology owner wou'd purchase the products produced
through the use of tne technology at s low price.
Under the Foreign Trade Transactions Lsw, the Ministry
of Trade snd Industry ('MTI") could theoretically
regulate the expovt price of specific items so as to
prevent the parties from agreeing to an unreasonsbly
low price, but in practice such regulatory power is
not exercised. No approval is required for the




licensing of the foreign technology when no licensing
fees are chirged and the only applicable ioreign
exchange regulations are an obligation on the Korean
party to collect the payments which are due to it aand
to have them ch.-nelled through the Bank of Kores or a
foreign exchange bank. 7

Government intervention in technology transfers

As & civil law country with an essentially
capitalist economy, ROK theorelically ac:epts the
principle that international contracts may be entered
into pursuant to the agreemeats which the parties have
reached through their negotiations, based solely on
their own discretion. Thus, the types of technology
to be induced, the array of rights and obligatious
provided for in the contracts, the duration ot the
contractual obligations, and the fees to be paid
should all be decided upon by the parties themselves.
In practice, however, the Korean Government has pliyed
an active role in regulating the inducement of toreign
technology in order to maximize the economic benetits
and minimize the costs for both the licensee and the
Korean economy as a whole.

The mildest form of government intervention was
the publication of a recommended "Standard Technical
Licence Agreement” by the Fair Trade Office of the
Economic Planning Board. This aids unsophisticated
Korean licensees by alerting them to the types of
contractual provisions which would be desirable from
their perspective. In addition to being & form of
legal advice for the licensee, though, the recommended
standard form also puts considerable pressure on
potential licensors who realize that their agreements
with Korean licensees will have to be accepted by
Korean governmental authorities. Some of the
provisions in the standard form are, in fact,
mandatory, and others may be required on a case by
case basis by the authorities responsible for
approving particular liceansing agreements.

The laws, regulations and guidelines relating to
the inducement of foreign technology can largely be
understood as a means of advancing the same
ob jectives.

One important legal provision for maximizing the
value of the induced technology is contained in the
criteria enumerated in the Enforcement Decree of the
FCIL for foreign ._chnology, which may be accepted
under that law. (Though an agreement which is not
accepted under the FCIL might still be approved under
somez other law, there are substantial advantages for
the licensor, including tax exemptions, which follow
from the agreement being accepted under the former
law, so a potential licensor will frequently structure
an agreement to conform to requirements of that law.)
The relevant ministries of the Government arec directed
not to acczpt & technology licensing agreement nnder
the FCIL if it contains any of the following
characteristics:

(1) The agreement is intended mainly to exploit
a rimple design, trade mark, or exclusive franchise;

(2) The agreement is intended mainly Co serve as
a pretext for sales of raw materials, parts or
accessories;

(3) The agreement contains significant terms
which are unfair, such as export restricticns;

(4) The agreement relates to obsolete or
otherwise inferior technology;

(5} The agreement relates to technology s milar
to that which is used by a marufacturer using
protected domestically-produced technology as
determined by the Mintstry of Science and Technology;

{(6) The agreement relates to the inducement of
technology which is unsuitable under the provisions of
other laws or regulations.

In a similar way, the FUIL provides that toreign
capital (which 1s defined to include toreign
technology) may not be induced 1f it would have a
negative eftect on the sound geveiopment of the
national economy.

Un the basis ot the above criteria, government
ofticrals conuuct an appraisal ot the vaiue ot tue
licensed technology as a tundawental part ot thexr
discretionary review. in conaucting tnal appraisal,
tney consider whether the techunology 1s Locally
svailable, whether it could be vbtained un better
terms from another toreign source, and whether it 1s
consistent with the priorities set torth in the
current economic plan.

The consequences ot the review of the technology
invclved are not just a "yes or no" determination of
vhether the agreement may be accepted under the FCIL,
but also a determination of what fees may be charged.
in the past, if the royalty rates to be charged were
above a certain amount, that would trigger a
requirement that a full governmental review of the
roysltr rates should be conducted, ani approval was
rarely granted for royalties in excess of 10 per cent
of net sales. At this time there are no codified
maximum rovalty rates, and the formal review procedure
has been abolished, but the 10 per cent ceiling does
remain in etfect as a practical policy matter.
Furthermore, the maximum amount which may be cnarged
in any given case depends on the techinology 1nvolved.
in the case ot technology for low-priority 1udustries
‘e.g., toods, or pharmaceulicals) tue permissidole
royalty rates appear to be no more than > per cent,
and royalty rates trom 3 Lo ) per cenl are wost
common, but for high technnoiogy tlems which enjoy Ligh
priority tn the overall ecunomic gevelupment plans,
royalty rates as high as 7 or 8 pet cent ol net sales
may be accepted.

Examination of the phirase "signiticant terms
which are unitair'”, as stated in 1tem three ot the
sbove list of unacceptable agreements, reveals a
consistent policy designed to maximize the value and
minimize the cost of foreign technology. The Fair
Trade Office of the Economic Planning Board 1issued a
list {entitled Notification No. 50) enumerating unfair
claugses including:

(1) "Tying-in" clauses which unreasonably
obligate the licensee to purchase raw materials or
components from the licensor or a person designated by
the licensor;

(2) Restrictions on the areas in which the
licensee may sell the licensed products except where
such sales would conflict wirh the licensor's
pre-existing activities or obiigations;

(3) OUther res® 1ctions on the licensor's sales
sctivities;

(4) Kestrictions on the licensor's handling ot
competitive products unless such restrictions ate
Justified by the licensee .. ing been ygiven an
exclusive license trem the licensor)




(5) Nomreciprocal obligations on the licensee
to share information :egarding ilmprovements in the
licensed products;

(6) Royalties charged on products vhich do not
use the licensed technology;

(7) Requirements that the licensee return the
technology and discontinue use of it after the
expiration of th: agreement unless “he term of the
licensor’s exclusive (patent) rights survive the
sgreement or the agreement was terminated due to the
licensee's breach;

(8) Any other unreasonably restrictive clauses
which are not generally acceptable under interpational
commercial practice.

If a licensing agreement has clauses which,
according to the above list, are deemed unfair, the
parties will be asked to change them. If they fsil to
do so, the agreement will not be accepted.

Calculation of the fees payable for the transfer

of technology

Payment for a licence of technology may be in the
form of either (s) a lump sum payment, (b) a running
royaley, or (c) a combination of the two. Uther
payments such as compensation for out-of-—pocke:
expenses incurred by rhe licensor in connection with
the licence, or remunerations for expatriate
technicians on the basis of a certain rate (per diem)
for each individual involved may be considered in
addition to the above-mentioned paymen:is. In
prtinciple the per diem rates which may be charged for
foreign technicians is left to the diszretion of the
parties, but in fact the qualifications of the
technicians and thn reasonableness of the per diem
charges are actually sciutinized by the Ministry of
Science and Technology and/or some other relevant
ministry.

The maximum allowable royalty rate will vary
depending upon the structure of payment for the
licence. The government will not normally permit
royalties for sale of products noz utilizing the
licensor’s technology. There have been instances,
however, of approved technolo,  inducement contracts
requitring royalties on the whole output of a
manufscturing facility even though a particular
product manufsctured in the manufacturing facility
does not directly contain specific product technology
of the licensor. The royalty payable on all ocutput
ircrespective of specific product technology has been
approved on evidence that the licensor’s technology 1s
incorporated into the oversll design, construction,
operation and maintensrce of the manifacturing
facility and that, therefore, even though a specific
product does not contain product technology licensed
by the licensor, the ability of the licensee to
manufacture the nomlicensed products is directly
related to the licensor’s technology. The royalty
rate for these nomlicensed products has been
significantly lower than thet for specifically
licensed products.

In regard to the cslculation of royalties payable
~n sales of the licensed product, the parties were
previously required to base their calculations on a
standard definition of "net sales proceeds” which was
issued by the Koresn Covernment. Although as a result
of some liberalization in the law, thet deiinition is
no longer mandatory, the Minietry of Finance ("MOF")
and rher winistries still frequently ineist upon
including the standard definition and require use of
such definition for calculation of royalties. Even 1if
some deviation is allowed in the details of the
definition, it 18 unlikely thst approvael would be
grented i f the overall result were not substantially
the same.

‘ihe standard vetinitioun of “net sales proceeds”
15 as tollows: "lue 'net sales proceeds’ tor the
purpuse ot paying royalties or other fees 1a
connection with a4 lechnoiogy inducement Lontract shatl
be the total sale proceeds of the licenses gooas Lor
parts) produced or manutactured unuer the comtract,
less: 1) sales discounts including any sales
tebates; (2) sales returns; (3) indirect rLaxes
(value added tax, etc.) on sales of goods;
(4) insurance premiums for goods sold; (5) packing
expenses for gcods sold; (6) freigit and delivery
expenses for sales of goods; (7) sales commissions;
(8) sdvertising expenses fo. sales of goods;
(9) expenses incurred in the installation of goods;
(10) CIF price, ‘mport duties, other duties and taxes
and sales commissions on rav materials, parts, or
components purchsied from a licensor.”

If any expenses not related to the contract are
included in computing the net sales proceeds, such
expenses may be deducted upon the mutual agreement of
the parties. Another variation wiich may be allowed
if the parties agree would be fixed royalty charged on
each unit sold without regard to the actual net sales
price.

As mentioned above, 1t a Tuuning royalty 1is the
only payment tor the license and it 1s delerminea vun
the bas1is ot "net sales proceeds"”, the roy-lty rates
will normally te limited aepending on the tecuunotoygy
involved, to in wmost cases, belween 3 2na 8 per cent.
It there are substantial .ump sum payments or other
tees, the maximum royalties wiil be correspondingly
reduced.

Systems of taxation and cheir impact

If there are no tax exemptions, a toreign
licensor's liability for Korean taxes imposed on
roysities received from the licensee will depend, to a
certain extent, on wnether the licensor is deemed to
have established a “permanent establishment” ("PE”) in
Korea. If the licensor has a PE in Korea and the
licensed technology is “"effectively conn-cted” to the
PE, the royalities are included in the gross income of
the PE as business profits and taxes sccordingly.

Al though there are numerous factors to be considered,
in order for the technology to be effectively
connected to the PE, two of the important factors the
tax authorities consider are wh:ther the technology
constitules an 1ntegral part ot the business conducted
by the PE and whether the Pk 1ncluded the rcrelevant
technology among its assets 1n its accouuting
practices. In the absence ol a Fb, tor corpuration
tex purposes ruyalties are taxed at the withholaing
rates set tocth 1n the Korean tax iaws ar moditiea by
an applicable tax treaty.

A; was mentioned sbove, however, the FillL
provides tax exemptions to toreign licensors as a
means of atrracting foreign technology pursuant to its
terms. If a technology licensing agreement has been
accepted by the relevant authorities, the FLIL grants
a complete exemption fros such taxes on royalties
earned during the first five years of the technology
inducement contract, commencing with the date of
government approvsl. In addition, other forms of tax
exemptions, 1including exemption from Korean Personal
Income Tax for expatriate technicians serving in the
ROK in connection with thy technology transter is also
svailable under the FCIL. After the exemption period,
assuming the licenror does not have a PE 1n the ROK, a
lowering of the regular tax race under the Corporation
Tax Law (i.e. 25 per cent of gross receipts), or an
spplicsble Treaty rate will be applicable.

Settlement of sayment

Under <he FLIL, the remittance ot paymenl unde- a
licence of technolcygy 18 guaranteed in sccordauce with
the terms and conditions ot the »pproval ot the




licence. Therefore, if the licence is approved by the
MOF or competent ministry the payment received
pursuant to the licence agreement may be converted
into foreign exchange end remitted out of ROK. For
remittance of the payment, the confirmation by a
foreign exchange authority is required but the foreign
exchange authority merely confirms the calculation of
the amount paid and the conformity of the payment to
the amount due under the licence agreement, and
approv:l is routinely granted.

The procedure normaily taskes only a few days and
no substantial documentation is required. Most
licence agreements are drafted so &s Lo require the
Xorean party to take all necessary steps for the
remittance of the payment to the technology provider
and such agreements have been accepted by the MUF and
other ministries.

No guarantee of remittance is provided for
licences of technology approved in accordance with the
FECL or the TSBPL, so in such cases approval of a
particular remittance might be subject to the kKorean
Government 's sssessment of its foreign exchange
situation at the time. In practice, however, no
limitations have ever been imposed on the remittance
of payments which have become due jursuant to a
licence approved under the FECL or the TSBPL,

Prozeducres for obtaining Government approval

For a technology inducement agreement (TIA) to be
accepted under the FCIL, the licensee must report it
to the relevant ministry which has jurisdiction over
the industry or the enterprise involved. Before
accepting the report, the ministry will forward the
TIA to the Fair Trade Office of the Economic Planning
Board for review and comment.

The Fair Trade Office will comment on provisiovas
of the TIA wvhich may be deemed unfair under
Notificstion No. 50. The ministry will scrutinize the
TIA to determine whether or not the technology is
sufficiertly sophisticated to warrant introduction
into the ROK. It will also scrutinize the business
terms and, upon the recommendation of the Fair Irade
Office, it may require changes in one or more
provisions.

The relevant ministry must ordinarily respond to
the report of the TIA within 20 days after ‘ts
submission, or the report is deemed to have been
sccepted without modification. This report/acceptance
system was scopted by an amendment of FCIL in 1985.
(Before that date amendment authorization for a TIA by
the relevant ministry, and not merely scceptance of
the report of the TIA, was required.) If sdditionsl
time is necessary to review the report, the ministry
may notify the licensee to that effect, but such
additional time is rarely required. However, if
within the 20-day period the MTI imposes conditions
upon ite acceptance of the report which require
modifications of the TIA, then the TIA may be accepted
by the Government only after the parties have
submitted an appropriately modified TIA to the
ministry within 60 days from receipt of the letter
requiring the modification.

Certsin issues which are often the subject of
objection by the Government may nevertheless be
negotiated to some extent, in the light of the trend
toward liberalization in the laws and practices.
Instead of waiting for the formal government response,
meny parties find it advieable to make inquiries of
the appropriate offic.sls within the relevant ministry
and the Fair Trade Office prior to and shortly after
submitting the report of the TIA, both to ascertsin
their attitude toward the project and to explain
matters which will help them understsand the value of
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the technology involved and the reason for contractual
provisions in the TIA with which they may a0t be
familiar. In this regard it should b= noted that
though the party subesitting the reports and receiving
the GCovernment's response is the Korean party (the
licensee), the foreign party also has an obvious
interest in having the report accepted, and the
toreign party may enter into iaformal contacts or
negotiations with the relevant officirals.

Conclusion

Although most transters ot toreigr technology
intc the KUK hauve been pursuant tv ilicensiny
agreements entered 1ntu by private parties (licensor
and licensee), the Lovernment's roie 1n 1nfluencing
the kind of technology vdeiny rutroduced and the terms
and conditions ot the iransters lLias been very
important. At the present the KUK 1s facing
considerable pressure from :1ts trading partners to
liberalize 1ts toreign trade policies and to relax or
asbolish many of the regulations on international
transactions. Perhaps in response to such pressure or
perhaps pursuant to its own internal policies, changes

. are being made, but sometimes the changes involve no

more than a transfer of the regulatory auchority from
one government agency to another. It is uniikely that
Korean and foreign parties will be left to act at
their own discretion in arranging for technology
transfers in the near future.

(This article is based on a paper presented by
Dr. Sang Hyun Song, Professor of Law, Seoul National
University, Republic of Korea, at the Workshop on
Licensing and other Industrial Property Transter
Arrangements, Karachi, April 198b. First published in
Asia-Pacific Tech Mon.tor, May/June 1987)

Technology trsnsfer in Lhina

Technoloyy impurts 1nto Lhina

With a view to promoting the uevelopment ot her
econony, the FPeople's mepiolic of Lhina has peen
fostering technological co-operation with more than
30 countries spread over difrerent parts of the ylobe
ducing the past three decades. During Che period,
China concluded contracts tcr the import of more than
2,300 items, by way of technslogy and equipment worth
about US$24 billion.

Scei.ar ‘3> during the first six Five-Year Plaas

In the 1950s, & totsl of 156 industrisl projects
were set up in China utilizing technologies
transferred from the Soviet Union and Eastern Europe.
These were in the metsilurgical, machine building,
sutomobile, coal, petroleum, chemicals, power,
aviation, telecommunicstion and other indu.tries.
Impore of technologies snd their appiicsation in these
vital sectors gave China her industrial
infrastructure. In che t96Us China i1mforted
comparat.vely more sophisticated technologies and
equipment trom Japan, Federsl Republic of Germany,
United Kingdom, ltaly, France and others. Lhese were
for application in the petroleum, chemicai,
metallurgical, mining, electronic ana precisicn
machine tools industries. ihe L97Us witnessed a
further spurt in Lhina's 1mport of know-ho+ when
complete plunts tor chemicasl tertilizers and fibres,
steel rolling, power generar-on ana coul mining were
purchased from as many as U countries. Uuring her
Sixth Five-Year Plan period (1981-1985), China's
technology import entered & new phase. CLontracts were
signed for the import of technologies worth about
US$S billiou for 1,300 priority projects with
suppliers from USA, Jspan, USSR, West and East Europe,
Canada, Australia snd co on.
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Prospects during the curcent Plan

China's Seventh Five-Year Plan (1¥8t-1990)
envisages more absorption oi foreign investment and
import of sdvanced technologies with & view to
accelerating the country's socialist modernization.
The imported technologies will be urilized for
manufscturing better quality products for export, and
increasing the country's foreign exchange earnings.
The transferred technologies will te adapted and
inncvated, as appropriate, to suit Chinese
conditions. Foo creating Detrer conditions for import
of foreign technologies into the country, the Chinese
People's Congress has adopted a series of laws and
regulations on patents and trade matrks, foreign
economic contracts snd examination and approval of
technology import contraccs, etc.

Technology-imports control and planning

The Chinese Government exercises administrative
control over the planniag of technology import.
Projects for technology import are included in the
Central Plan if the cost invcived is US$5 million or
more and in the local plan if it is less. The project
planning process consists cf three stages:

(i) proposal of the project for its identification;
(ii) feasibility study for the formulstion ot the
project and (iii) negotiations and conclusion of
contract and its approval by the Government.

Sources of finance for technology transfer

Foreign exchange and local currency are the two
sources of financing technology transfer in China.
The foreign exchenge sources are: (i) central
Government; (ii) lccal governments; (iii) royalty
(certain percentsge of the foreign exchange earned and
retained by an enterprise through export); and
(iv) loan from the Bank of China.

The different kinda of loans available for
technology transfer are: (1) foreign exchange loans
with preferential interest rate (7.58.5 per cent);
(2) Buyer's credit loan (10 per cent interest);

(3) Special foreign exchange loan available in s
limited way at the interest rate of 5.04-~6.48 per ceut
for repayments in foreign exchange and

7.5-8.5 per cent for repayments in local currency;

and (4) deducted interest loan mainly for
export~orienred products et a reduced interest rate of
4 per cent. Besides, foreign exchange is also
available from externsl sources such as (i) toreign
Governments; (ii) export loan (buyers’ or sellers’};
(iii) international financisl organizations like the
IMF, World Bank, etc.; and (iv) direct investme.:t of
foreign enterprises under exclusive or co-operative
management, or as joint venture.

Procedure for setting up joint ventures

Foreign investors who intend to come to Chine to
set up joint ventures may get in touch with tne loucal
suthorities, govesnment depsrtments or enterprises
directiv. In the sbsence of definite Chinese
counterparts, they may submit their preliminary pians
for the projected joint venture by mail or telex to
the China Internationsal Trust and Investment
Corporation, Beijing, or to the provincial trust and
investment agency, mmicipality or autonomous regionm,
and ask them to identify suitsble parties.

A proper approach to investment in China that
might save investors’' time and expense and get better
expert services and more conveniences is ss follows:
contact by commnication, face-to-face discunsions,
preliminary fessibiiity study, subseqitent discuss:ons,
preparation for finalizing and executicn of the
dncuments. All these procedures can be accomplisned
easily by asking any Chinese agency to identify s
proper partner for mutual investment.

lechn~logy exports trum Lhina

Following a decisivon ot the Lenlral Losmitlee oI
the Chinese teople's Congress in 198), Lhina's scrence
and technoloyy management system 13 being reforwed.
China has stairted commercial:iz:ng her tecanological
achievements and rapidly explorting the intercat:icnal
techaology market. For example, 1n 1985 thina signed
technology export contracts with UK, USA, Japan,
Luxembourg, Sweden, Brazil and many others. During
the period 1980-85, technologies for a total of
98,245 items were developed in China. Out of these,
the technologies for a total of 5,247 items have
r eached world standards and thaose fo 34,821 iteas have
come up to advanced world standards. Chine has a2
total of 4,690 R6D institutions, employing 770,000
people. Ou? of these, 231,000 are scientists and
engineers. This relatively large trained
technolsgical manpower nas given China the potential
for indiger usly generating many new technologires and
exporting thea.

The Lepartment of dcience and lechnology
nchicvements ol the %Ntate dcieuce aua lechnology
Cuommission and Che bepartment ot iechnolugy wmport und
kxpori ot Lhina are the two ayencies respensibie for
the routine administration ot technolugy transrer 1in
China. The thinese policy ot technulogyy trfa«usier 18
built on the principle of equalicy aad aims at
bringing dividends to both the exporter ana the
impor ter.

With the commencement of the seventh Five- Year
National Economic Development Plan 1n 1986, there
exist br.ght prospects for future technology transter
and development in China.

(Following the reprinting of the Chinese
legislation for technology acquisition, foreign
investment, efc. in earlier issues of the TIES
Neusletter, we reprinted here an appropriate article
based on a contribution from Mr. Pan Feng, Chief
Engineer, UDepartment of Science and Technoiogy
Achievements, State Science and Technology Commission
of the People's Republic of China, Beijing, which
first appeared in Asia-Pacific Tech Monitor,

May/June 1987)

LEG1SLAT IOM

The Proposed investment Lode ot 19b7 of the
Philippines by cilia Bautista, Under-dSecretary for
Trade and Industry)

Today competition tor toreiyin lnvestments is at
1ts peak. tach developing country, partizulatiy in
the Far -ast, has an incentive scheme Lo attract the
tlow of foreign investments 1n thelr respective
countries to Jupplement scarce capital resources for
their development plans. The Philippines 1s no
exception., wWhile the investment incentive scheme of
the Philippines has been in place for a2 long time,
refinement of its existing scheme appears to be 1in
order in the light of the nation's intensified quest
for increased foreign investments as well as
redirecting domestic investments in preferred areas
which will contribute to an accelersted development of
its economy.

lrmediately after the Philippines regained its
independence from the United States in 154h, the
Philippine Congress enacted what was then called the
New and Necessary [ndustries Act which gave tax
incentives in the form of tax- and duty-iree
importation of capital equipment and to a certain
extent , income tax holldays, to new and necessary
sndustries. Lhis [aw d1d not deline the guidelines ot
new and necessary industries; Hence, asseably
1ndustries which could easily be vastabitshed resulted
from the asaid scheame. As a4 reacticn Lo (he New anu
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Necessary Industries Act, an incentive scheme to basic
industries was adopted which creatcd what was then
called the Board of Industries.
1.
The law listed the basic industries for which
tax—~ and duty-free importation of capital equipment
will be given. But the interpretation of this lav was
such that almost all industries lirked with the list
were defined as basic in order to accommodate new
industries which were set up during the period. OUme
may recall the birth of industries concentrated in
certain sectors resulting in overcrowding and 2.
performance st less than normal capacity.
Subsequently, through the initiative of the Council
for Economic Development and the late
Sen. Jose W. Diokno, a new incentive scheme which is
one of the most sophisticated in the region was
adopted. This was R.A. 5186 which created the Board
of Investments. This incentive scheme is premised on
a yearly Investment Priorities Plan (IPP) which will
identify the industries which need to be promoted. 3.
The preparation of the IPP tskes into account various
economic criteria. In addition, it considers what is
now called the "measured capacity” which shall mean
"the estimate additional volume of production or
sarvice which the Board determines to be desirable in
each preferred area of investment in order to supply 4.
the needs of the economy at reasonable prices, taking
into account the export potential of the product,
including economies of scale which would render such
product competitive in the world market'.

Today, the Government, through the Department of
Trade and Industry, in its desire to encourage private
domegtic and foreign investwents in projects that
develop sgricultural mining and manufacturing
industries, in projects that promote diversifica'ion
of Philippine exports in labour-intensive projects, in
pioneer enterprises which utilize domestic raw b.
materials, and in projects which promote the dispersal
of indvstries in less developed areas, hss formulated
8 drafc Omibus Investment Code of 1937 for public 7.
Aiscussion. The proposed Code is a compilation of the
foreign investment laws and various incentive schemes
administered by the Department of Trade and Industry
through either the Board of Investments or the Export
Processing Zone Authority. It provides a new package 8.
of incentives which will be simpler to implement. It
gives foreign and local investors complete information
on all the incentives of which they may avail 9.
themselves, the alternative incentives schemes
available tc them and the requirements for
registration of foreign investments without
incentives. Implicit in this alignment is the need to 10.
avoid any form of export subsidy which would make the
Philippines vulnerable to countervailing measures
imposed by developing countries to Philippine exports,
as well as to honour national commitments to GATT
(General Agreement on Tariffs and Trade) when the
country acceded to the GATT Code on Subsidies.

The Code is an improvement of the provisions ot
P.D. No. 1789, as amended by B.P. 391, otherwise known
as the Omibus Investment Code of 1981 because it is
simpler to administer and consolidates the following
incentives and privileges which were found 1in separate
legislatione:

l. The additional incentives to enterprises
located in less developed areas;
3.
2, The privileges granted to regional
headquarters and regional warehouses located
in the Philippines; and

3. Incentives to firms located in the export
processing zones.

Likewise, the following non-fiscal
shall be granted?

Under the Code, the following fiscal incentives
shall be granted:

Income tax holiday to new registered firms
for a period of eight years tor pioneer
enterprises and five years for non-pioneer
enterprises, counted trom the date ot
com.etiial operation. It seems chat this 1s
the most attractive 1ncentive under the
Umnibus Luvestment Lode of LY87.

luvestment tax allouwance tu au wuvestor to
the extent ot his actual :uvestment pu1d 1in
cash or property not exceeding JU per cent
tor 1nvestmenis made trom L Uecember iyHdo Lo
31 becember 198t and ZU per cent for iess
developed area enterprises or iU per cent
for cther registered proneer enterprises tor
investments made therealter.

An additional deduction from the taxable
income of 50 per cent of the incremental
direct labour wage for skilled and unskilled
workers for a period of five yeasrs from the
date of registration for expansion grojects.

Tax- and duty—free importation of machinery,
equipment and accompanying spare parts for a
period of five years without repayment from
the date of effectivity ot the Code.

Tax credit on domestic capital equipment
equivalent to lUU per cent of the value of
the compensating taxes and customs duties
that woula have been waived on the
machitnery, equipment and spare parts had
these 1tums been 1mported.

txemption trom contractor's tax whetnei
local or national.

Exemption trom all taxes and auCies on
wmportea breediny stocks and genetic
materials within IU years trom the date ot
registration or commercial operation.

Tax credit tor taxes and duties on raw
materials of export products.

Exemption from export tax, duty, import and
fee on exports by a registered enterprise of
its non-traditional export products.

Accelerated depreciation at twice the normal
rate of the equipment and machinery for an
expansion project.

Tax credit equivalent to 100 per cent of the
val ie of taxes and dutiles that would have
been waived on the breeding stocks aad
genetic materials hay these been imported
tor registered enterprises which purchase
breeding stccks and genetic macerial trom 4
domestic producer.

Exemption trom taxes 4nd dulies on unported
spare parte ror exporl producers exporling
00 per cent of production ang having
custums bonded manutactur tng watehousces.

Tax credit on power cost ditferential
equivalent Lo the ditterence belween the
pecwer cost in the Philippines and those ot
other countries 1in toe region.

\Ncentives
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1. Guaranteed repatristion of any cash
iavestments within two years from the date
of effectivity of the Code shall be
immedistely repatriable at any time.

2. Deemad compliance with General Order No. 47
requiring lsrge companies to produce rice
and corn for their employees.

3. Clearance for the importation of equipment,
spare parts, raw materisis, etc. of
registered enterprises shall be simplified
by the Bureau of Customs.

4. Unrestricted use of consigned equipment.

S. Employment of foreign nstionals for a period
of five years from date of registration
extendable for limited periods.

6. Registered export enterprises shall have
access to the utilization of the bonded
warehousing system in all areas required by
the project sudject to such guidelines as
may be issued by the BOI upon prior
consultation with the Bureau of Customs.

7. Upon :ecommendation of the BOIL, after
consultation with the Tariff Commission or
NEDA, the President may issue a
certification that a pioneer industry shall
be entitled to post-operstive tariff
protection for & specified time and to such
an extent that the total duty does not
exceed 50 per cent of the dutiable value of
imported items similer o those manufactured
or produced by such an en’erprise.

Enterprises locating their plant in less
developed areas shall be entitled to pioneer
incentives and the additional incentive of deduction
from taxable income, 100 per cent of the expenses
incurred in the necessary and major infrastructure and
publiic facilities undertaken.

Anrther equally important provision of the
Omnibus Investment Code of 1987 is the creation of the
Council for Investment in Trade, Tourism, Agriculture,
Natural Resources, Transportation, Communication and
Services tvhich shall (i) cc-ordinate the investment
development efforts of the Government;

(ii) facilitate the marketing of the country as an
attractive investment area in identified sectors;
(iii) maintain close contact snd ligison with
government officer or agencies concerned with
investments; (iv) act as a "one-stop action centre”
for foreign and local investors; (v) establish an
effective system of disseminating information on
Philippine investment prosfects sand opportunities;
(vi) submit annual reports to the President regarding
the activities of the Council; and {vii) recommend
the modification/amendments of existing legislation
and procedures to remove disincentives for
investments, both local and foreign. It is not &
superbody but will merely facilitacte the flov of
papers of investors in Lecuring government permics and
the like. It is now embodied in Executive Order

No. 36, dated 26 Febru- ~ 1987,

The Omnibus Investment Code was presented for
public hearing on 27 February 1987. Comments have
been received from various sectors, some of which sce
under consideration by the BOI, A number of comments,
however, would seem to indicate n need to give some
background about tne Code.

One of the comments brought forwsrd was the use
of the concept of measured capacity. It was pointed
out that this will bring sbout 8 new set of cronies
and monopolies. ...

In this regacd, 1t must be puinted oul that
messured capscity :s never used whenever there ts no
"incentive™ or toreign 1nvestment irvolved. Moreover,
there is no wegsured capacity for expor:, hence it
accepts flexidbility where s product has export
potential. It must also be stressed that "MC" is oanly
one arong the wmany criteria for listing in the IPP.

There sre also other powers of the BUI, such as
the power to rationslize industries and extend Che
enjoyxent of iuncentives for s limited period currently
under attack, wvhich have been in the B0l law for the
last 10 years and sre now perceived to be nev povers
which can be sbused. We would [tke to think that if
the past BOI management has not abused such powers,
present condiliors would mske such abuse izprobable.
A comparison of the proposed Code and the exisuag
rfode weuld show 1n the fact lhat the powver to extend
availmeat ot 1ncentives cannut go beyond LU years,
unlike st present vhere there 1s no such limitation.
Similarly, under the preseunt tode, Che power of Che
President to rationalize incentive schemes 1s very
broad compared tu the provision in the proposed Lode.

with respect (g Liie proposed income tax toliuvay
in lieu of the tax credit on net local content and net
value earned, these are 1a tact more cost-etficlent
and simplir to administer and are in lLine with what
neighbouring countries give to investors. 1lue
criticism that th's new incentive scheme 1s biased in
favour of big business does not seem to be borne out
by facts. On the contrary, the big firms are very
much against the loss of tsax credits since they
effectively give them & tax holiday of 10 years on top
of having tax credits negotiable with their raw
materisl supplier. These big firms have the ability
to set up a whole department to prepare the necessary
documentation for incentive applications, particularly
net local content and net value earned, which they
would like to get every quarter so they need not pay
their quarterly income tax. Smaller firms have no
such resources.

With respect to the alleged loss of performance
orientation 1t it were decided to shitt Lo i1ncome CLax
holiday, what better gauge of perrormance 1s there
than mseking profits. lhe alleged ioss ot local
content/velue added 13 1llusory since these are
pteconditions tor continued enjoyment ol incentives as
borne out by conditions ot registration.

Un the tax- and duty-tree 1mportation ot capital
equipwent, it should be notea that this 1s valid only
for five years from the enactment of the Loue. While
the economist theory that incentives should be neutral
in terms of tactor choices of production has 1its
mevits, 8 valid exemption can be wmice 1 this critical
period where it would be preferable to encourage the
setting up of new plants and rehabilitate old ones.
Hopefully, after five years, such an incentive wili no
longer be necessary. It should aiso be pointed out
that under the incentive scheme, export producers can
bring in equipuent tax~ and duty-free under the theory
that they are required to operate without any tax
burden on their inputs or mschineries needed to
produce export products. To bLe non-countervailable,
it should be generslly applicable to other producers.
Hence the proposed provision which makes no
distinction between export and domestic producers.

Starting trom 1987, the Philippines expects no
less than s 17 per cent increase of i1nvestment trom
both local and foreign 1nvestors and has projected
greater investments tor the succeeding years. but the
increase of toreiyn investments should not cause alarm
to Philippine nationsis. while i1t 18 sytees that the
wvealth of the nstion should be in the hands of the
Filipino people, 1L 15 necessary that gomestic capital
be supplemented by toreiygn investments. negulatiuns
have Limited the extent of toreign investments that
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may be allowed in certain types of business
activities. Thus, foreign investments are limited to
40 per cent of nationalized areas of investments as
provided for in the Constitution and other existing
laws, as vell as in preferred areas of investments.
Preferred areas of investments are listed in the
Investment Priorities Plan (IPP). Those areas have
been determined o provide significant employment
opportunities, incrcase productivity of land, mineral,
forestry, agricultural snd other resources ct the
country: improve the technical skills of the
workers; provide the foundation for the future
development of the ezonomy; meet the tests of
internatiocaal competitiveness; accelerate development
of less developed areas and result in the increased
volume and value of exports.

Foreign investments in preferred or promoted
areas of investments, however, are allowed to the
extent of 100 per cent (i) where at lesst 70 per cent
of the total production is geared for export;

(ii) where the area of activity is not adequalely
exploited by Philippine nationals and does ot
conflict with the Constitution and laws regulating the
degree of ownership by Philippine nationals in un
enterprise; (iii) in pioneer preferred sress of
investments declared by the Board of Investwents and
(iv) in areas being promoted in the Export Processing
Zoue. -

In summary, while it is recognized that there are
various factors that would encourage investment, it
should be mentioned that fiscal incentives is one of
these factors. This has been borne out by the studies
of the Task Force nn Foreign Investments by the World
Bank. Also, BOI experience in discussing with
investors indicates that it is competitive enough to
sttract investments.

Manual on the Jurisprudence for the Tranifer of

Technology

In sccordance with onc of the recommendations of
the 11th Meeting of Heads of Transfer of Technology
Registries held in November 1986 in Warssw, Poiand,
vhereby UNIDO was requested to compile s msnusl on the
jurisprudence for the transfer of technology, it was
felt sppropriste to reproduce & couple of the texts we
have received for the benefit of our resders until
such time as the sppropriate texts from our other TIES
sesbers and/or associates have been submittea.

Perhaps these two texts vill serve ss a gentle
reminder that we are still wvaiting for replies.

Brazil

1. Levels of payment

Levels of payment considered acceptable by the
National Institute of Industrisl Property (INPI) for
Technology Transfer Contracts vary 1in pursuance with
the technology up to & maximum limit of 5 per cent
of the selling price of the products to be
manufactured with the negotisted technology.
case of a contractusl fixed price for the said
technelogy, the cslculation is made bssed on sales
projection.

In the

To calculate the maximum level of psyment, in
addition to the internal norms of INPI, other
contracts signed by similar companies engaged in the
same market segmentation are used. (Art. 12 of Law
No. 4,131 dated 1960)

2, Durstion of agreemcnts

The Nstional Institute of I[ndustriasl Property
agrees that contractes considering remvnerstion shall

be valid for periods of up to five (9) years. In
special cases, INPI permits the extension of contracts
for snother period of five (5) more years.

In the case of unremunerated contracts involving
industrial property rights the duration ot contracts
equivalent to that atforded the said rights are
permitted (Brazilian law stipulates a l)-year auration
for patents of invention and a lU-year duration tor
industrial desiygns, pursuant to Law No. >,772 gates
1971 which created the Lode ot lnuustrial Propertys.
(Art. 12 ot iLaw No. 4,151 dated lYyoZ)

3. Minimum royalty clsuses

Clsuses which anticipate minimum royalties
payment asre not sccepted. (Arc. 2.1.(g), Law.
No. 4,136 dated 1962)

4. Use of know—how afrer termination

Restriction to free use of know-how transfered
after terminstion of contract is not accepted.
(Normative Acz No. 15, items 4.5.2(d), daoted
11 September 1975)

5. Export restrictions

Export restrictions are not permitted. (Law
No. 5,772, Art. 29) (Normative Act No. 1,

item 4.5.2(d), dated 1! September 1975)

0. Quality scandards

Technology 1s demanded to nave quality stancaras,
but there 15 no penalty to the techuciogy importing
company 1f «t does not succeea 1n cbtaining the
desirable quality standard.

7. Access to i1mprovements

Improvements to the technology during the
duration of the contract should be supplied to natural
or legal perscns acquiring such technology.
(Normetive Act No. 15, item 4.5.1ic), dated
11 September 1975)

8. Obligatior. to use of trademark

The purchaser of the technology is not obliged to
use the selier’'s trademark. (Normative Act No. 19,
item 4.5.2(d)(ii1), dated 11 September 1975)

9. Granc-back

Grant-back clause is not accepted. (Law

No. 4,137, Art. 2.1.(g), dated 1902)

10. Unpacking and local contributions

INPL lemands that the contract object is to be
clesrly detined and every specitic object ot the
negotistion \mark, patent or Cechnical services, snall
be negotistes under & opecitic conlract, it being
necessary to enter into as many contracts as the
nuasber of objects to be negotiated. Importatiun of
technology or technicsl services availsble in brazil
is not permitted. (Normstive Act No. 19, 1tem L.l.1,
dated 11 September 1975)

I1. Sub-licensing and sub-contracting

Sut-licensing contracts are permitted only when
they follow the norma used for their elsboration.

12. Tie-in clause

Clauses binding the technology purchaser to
scquire technology supplier’s goods are not
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permitted. (Normative Act No. 15, item 4.5.2(4),
dated 11 September 1975)

13. Field of use

Restrictions to the use of transferred techaology
are not permitted. (Law No. 4,137, Art. 2.1.(g),
dated 1962)

14. Taxation

When contracts are recorded by INPL at their
maximum values, the income tax is not allowed to be
paid by the purcnaser. [If the purchaser is
responsible for payment, it will be deducted from the
technology's sum to be paid.

Tax payable is 25 per cent (twenty-five per cent)
on the technology transfer fee.

15. Llaw of contract

Contracting of technology is governed by
Brazilian law.

16. Settlemeat of disputes

Disputes may be sertlei in any country, but with
observance of Brazilian law.

Greece

1. “reece does not have specific legislation
governing transfer of technology transactions.
However, the law applicable to transfer of technology
contracts is that vhich the contracting parties have
chosen. This is in accordance with Article 25 of thc
Greek Civil Code which states that lisbility arising
from contracts is settled according to the law to
which the contracting parties have been subjected. If
no such law exists, the applicable law is that which,
in accordanc~ with all special conditions, is suitable
to the contract. To this effect the provisions of
private international law are applicable for contrsct
lisbility.

2. Special legislation has been enacted within the
frame of government control of exportation of foreign
exchange, and more specifically, in regard to the
payment of royalties from the recipient to the
supplier of the transferred technology. Greek Law
No. 1360 dated 1983 regarding the promotion of
investments, provides in Articie 22, the apprcial of
the Minister of National Economy concerning sny sum of
money a8 paymomt abroad for rights, on the use in
Greece, of inventions, secret indus:rial methods,
etc. The Minister's approval is given on a yesrly
basis for a specified amount and is forwsrded to che
Bank of Greece for payment., The Minister of National
Economy reserves the right to reduce the amount of
royalty fzes for which the exportation of foreign
exchange is requestad.

In addition to the sbove Law, Presidential Decree
No. 170 dsted 1986 regsrding the fiow of capital
between Greece snd the European Economic Community is
also valid. According to this regnlation, in the case
where member countries of the EEC are involved, the
spproval of the Minister of National Economy is given
without right of restricting the requested sum.

The archives of the trsnsfer of technology
contrects in Greece and the corresponding spprovals
for exportstion of foreign axchange are kept 1n the
Ministry of National Eccnomy. Statistical data for

the amounts of foreign exchange which are spent for
purchase of foreign lechnology sre presonted every
year in the Annual Report of the dank of Greece.

3. It is generally accepted that wonitoring of
transfer of technology contracts, on a national level,
from a legal as vell as economic aspect is realized
through the following:

- Provisions for patent licensing based on
national legisletions regarding inventions;

- Provisions for the protection of free
competition based on national
anti—wonopolistic and anti-trust legislations;

- Provisions tor transfer ot technology
contracts based on specific national
legislations regarding the essential content
ot the contracls ana/or Che paywent of
royalties.

4. In Greece the jur. “rudence of transter ot
technology transactions can be summarizec as tollows:

A Lontracts of transter ot technology which
involve patent licemsing

This is the most cosmon form of transfer of
technology in Greece which is based on Law No. 2527
dated 1920 regarding patents and amended by Law
No. 1023 dated 1970 regard’ng inventions.
Jurisprudence has accepted the clause of complete
rights in favour of the licensee excludiag even those
of the licensor. The rossessor of complete licence
rights may take legal actior on behalf of the licensor
in cases o. infringement of patent rights by third
parties. Few cases have been tried on these grounds
(Law No. 2527 dated 1920). Hore detsiled and specific
jurisprudence is not found.

B. Application of provisions regarding i1llicit
competition practice in transfer of
techinology contracts

it 1s generally accepted chat Law ho. 7UJ datea
1977 regarding coutrol ot wonopolies, OL1xupolics @nd
protection oi tree competition is appliea 1n patent
licenses as well as in transter ot technoloyy
contracts, provided that free competition rules are
affected by these contracts. However, regardaing the
jurisprudence ot this opinion 1€ has not yet Deen
directly applied due to lack of tried cases.

C. Specific legislation regarding transfer ot

technology

This has been dealt with in paregrsphs 1 and 2
above.

Portugal

We have recently received a list of the
legislation governing foreign investment in Portugsl,
« condeased version of which is listed hereunder.
sShould any of our readers wish to have copies of the
full text we shall be happy to send a photocopy upon
request.

Decree-Lav No. [97-0/806 or 18 July 1986 -~ adepts
Portuguese legislaticn relat:ing to the Foreiygn
Investment Lode to the requi ements of the rurop.an
Community. Revokes Lecree-iLaws hos. a8/ 77 ot
24 Aygust 1977 and 174/82 ot 1L May LY8., and ulso
Regulstory Lecrees wos. >i/7/ und 33/ ot
24 August 1977.




Regulatory Decre~ No. 24/B6 of 18 July 1986 -
Regulates the contractual systea for foreign
investmen=. Revokes Regulatory Decree No. 54/77 of
24 August 1977.

Decree-Law No. 214/86 of 2 August 1980 - Perrits
the establishwent of nationals and foreigners in all
economic sectors cpsn to orivate enterprise, with the
exception of such .imitations and stipulations as are
established or foreseen in international agresments or
treaties to which Portugal :is a party.

Decree—Law No. 33. 86 of 4 March 1986 - FPermits
the acquisitior of portions of rurasl property by
individuals who are not resident in Portugai.

Decree-Law No. 326/85 of 7 August 1985 -
Regulates the systems to which transactions and
transfers relating to the import and export of capital
by persons resident on national territory and in other
mesber states of the EEC will be subject.

Decree-Law No. 351-C/85 of 26 August 1985 -
Regulates the carrying out of cperations relating to
current invisibles between residents and non-residents
on national territory. Revokes legislation contrary
to n1e provisions of this law.

Normative Order No. 93/85 of 27 September 1965 -
Establishes thar the draving up, alteration cr renewxl
of contracts or agreements which involve or may
involve payments abroad by wmeans of current invisible
operations will be sibject to prior registration with
the Central Bank ("Banco de Portugal”).

Normative Order No. 98/85 ot 17 October 1985 -
Establishes that the drawing up of contracts Lor the
export of technology between residents and
non-residents on national territory, as well as their
alceration or reneval, will in every case by subject
to p.ior regisfration with the Central Bank ("Banco de
Portugal™). Revokes Wormative OrJer No. 151/78 of
20 June 1978.

Normstive Order No. 95/86 of 20 October 1986 -
Establishes that the provisions of the Normative Order
No. 98/85 of 3 October shall be applied, with the
required sdaptations, to the signing of, slterations
to and renewal of contracts made between residents and
non-residents oan national territory for the
importation of technology.

PUBLICAT IONS

Thesaurus of licensing words and phrases given by
International Patent and Technnlogy Licensing
Committee (by Cruzan Alexander, Chairman)

The LES International Patent and Technology
Licensing Committee has developed a thesaurus of
licensing vords and phrases. The following is the
publication of this thessurus for the purpose of
soliciting comments and suggestions of additionasl
words and phrases. It wouid be helpful if a'l
suggestions of additional words and phreses would also
include a general definition, the perceived problem,
and a possible solution.

International licence negotiation thesaurus

The following list of words and phrases is
intended to help negotiators in international
licensing to more clearly understand each other and to
generally improve cowmunications. This is & special
iist of words and phrases that may have plursl or
different meanings and includes suggeations on the
most appropriate word or phrase or a possible
reaslution of misunderstandinga. This list is not
intended to be a dictionary. The Vist will alert the
international negotiator of potential
misui.derstandings.
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Act of God
An event beyond the ressonable control of the
parties preventing the carrying out oc delaving
of an chlig=rian. Words or phrases sumelimes
used for the same eaning: {.ise majeure,
catastropiric evenl or happening. Freterred
phrase: torce majeure.

Agreement
A binuling contract between parties such as «
liceuce, nowever sowe countries such <43 “hina
inlerprel an Agreexent as nou-bindiug bul 2
coulract 1s considerea binding. Freterred term:
contract or licence contract.

Agreement date
See Execution date and Etfective aate.

Agreement not to license others
See Sole licence.

Ams-length transactioa
Idiomatic English, means a transaction between
strangers who have no financial interest in each
other or no ties.

Assign
Used primarily in connection with the transfer of
the tangible evidence of a right such as a patent
or trademsrk or copyright. Words sometimes used
for the same meaninyg: grant, transter, convey.
Preferred word: assign.

Authorize
See Licence.

Best effort
Means the degre« ot commitment to an obligation.
ftas been 1nterpreted Dy court decisions Lo wean
the highest deyree of e.tort ever useu.
Preterred ph.ases: bonatide eftort, :seasonable
etlort or diligent etfort as appropriate or set
minimum standards.

Cancel or cancellation
See Terminate.

Certified or registered mail
Terms primsrily used only in USA. Do not use in
international licences unless each country has
this kind of mail.

Composed of
See Consisting of.

Comprising
Means a group of items which includes those named
and others not named - open-ended. OUther words
and phrases sometimes used for the same meaning:
including, such as. FPreterred phrase: 1including
but not limi.ed Lo. vee LonsisCiny ot anc
Composed ot which are someCimes erroneously used
to mean comprising.

Confidential agreement
See Secrecy agreement.

Confidential information
Means intormation nol yeunerally known to the
public. Supplier may not necessarily own
information, Other worus and phrases somelimes
used lor same meantng. proprietary information,
secret information, trade secret, know—hov.
Preferred phrase: confidential informstion.

Consisting of
Heans only those items mentioned - closed-ended.
Other phrase sometimes used for the same
mraning: composed of. Preferred phrase:
the word "only” in conjunction with any of the
above. See Comprising which is .ometimes
erroneously used to mean Consisting of.

use




Crantract
See Agreement.

Convey
Used in connection with resl property and
assignments, cot often used in licensing. See
Grant and Assign.

Covenant not to sue
See Nonerclusive licetce.

Customer
Usually a purchaser of goods cr services, term is
generi in time - first purchaser such as
distributor or last purchaser such as reteil
purchaser. Term sometimes used for same
meaning: end user, purchaser. Preferred
phrase: final customer if end user 1s intended,
or intermedialte cusiomer or customer as
appropriste.

Domicile
Means place of residence, used in connection vith
tax law, should not be used in licences.
Sometimes used to indicate place of
incorporstion. See Place of business.

Dowvm payment
See Lump sum.

Effective date
Means the date agreement comes into full force
and effect. Date may be before or after date of
signing or agremeent by all parties. Words and
phrazes someCimes used for same meaning:
execution date, agreement dste, signing dute.
Preferred phrase: effective date. See Exccution
date.

Election
A requirement to make a choice. Word sometimes
used for same meaning: option. Fceferred word:
election when appropriate, See Option.

Eaployment agreement
An agreement between emp'~yer and employee
setting forth obligations of employee regarding
confidential information, sassignment of
inventions, and obligations after termination ot
employment. Normaliy does not deal with sonetary
matters. Words and phrases somelimes used tor
same meaning: technicsl agreement, secrecy
agreement, confidentislity agreement, sssignment
agreement. Preferred phrase: employment
agreement .

End user
Heans final customer or purchaser. Is an
ileomstic English term and may be difficult to
transiate. Preferred phrase: final customer.
See Customer.

Exclusive licence
Heans licensor grants the licensee the sole right
to practise the invention or use trademark to che
exclusion of licensor and others, may be limited
to territory, field, product or time, normslly
exclusive licensee has right to license others.
Phrases sometimes used for sawme meaning: sole
licence, single licence, sssignment, limited
license. Preferred pnrase: exclusive licence.
See Sole licence.

Execution date

Means the date all parties have signed the
agreement. Sometimes weans the date an execuiory
obligation has been tulfilied. Words and phrases
sometimes used for same meaning: agrremeny “ate,
signing date, effective date ol agreementc.
Preterred phrase. agreement execution date., bSee
Fffective date.

First-class mail
Uoes pot have meaning 1n most ccuntries cutiside
the USA. In international licensing use term
regular mail or airmail as appropriate.

Force majeure
Ar. event beyond the reasonable coatrol of the
patties preventing the carrying out or delaying
of an obiigation. Words and phrases sometimes
used for the same meaning: act of God,
catastrophic event or happening. Preterred
phacase: force majeure.

Generally kuova to the public
Means information not confidenttal or secret.
Informstion may, however, be subject to
proprietary rights, such as information described
10 a valic unexpired patent. Words and phrascs
svmelines used for same meaning: 1n the public
domsin, uon-conitdential, not secretl, availabie
to puolic, publ.cly known. Preterted phrasc:
generaliy known to Lire public. dee Fublic uowmain.

Graat
Used primarily i1n connecfion with a licence, such
as "grant a licence”. words anu purases
scmellmes used LOor same meaning:. convey,
transter, assign. Preterres wore: grant.

Hold harmless
See Indemnitication and Monexclusive licence.

Imsnity from suit
See Nonexclusi-e liceace.

Including
See Comprising.

Indemnification
Usually the licenso. agress Lo repay any monetary
damages to licensee if he infringes another's
patent or trademark in pract-sing lincensor’s
invention or using licensor’s trademark. Words
and phrases somelimes used {or same meaning:
hold harmiess, guarantee, warranty. Freterred
phrase: 1ndemniticalion.

Industria. property
See intellectual property.

Intellectusl property
Uwnersh1p rights given by law in 1ntellectual
intormation such as inveatious, patents,
trademarks, trade names, logos, copyrights,
know—how, Lrade secrels. Words and phrases
somelimes used for same meaning: 1ndustrial
property, proprietary information. Preterred
phrese: 1intellectual property.

Know-how
See Confidential information and Trade secret.

Letrer of intent

Has different mesanings in different countries.
fn USA merely an outline of objectives tor
negotiations, not binding. In Japan, usualiy a
binding agreement with terms 1n letter of intent
having been agreed upon - ‘*urther negotistions
only on other ferms not set oul 1n letter.
Unless intended to be & binding agreement, use
another term such as "nonbinding proposai’.

Licence
Heans permission to practise all or 4 part ot a
proprietary vight. words anu phrases somelimes
used tOT same meaning: Tight, fFight and licence,
perwmission, suthorise, freedom. relerres wouru:
licence. bdre Nonexclusive licence.

Licence rights
See Proprietary rights,




Lump sum

Ideomstic English, means a single monetary
payment. Words and phrases sometimes used tor
same mesning: down payment, initial pyament or
fee, fixed fee. Preferred phrase: lump sum.

Minima royslty

Obligation to pay certain amount periodically
othervise the licence may be changed or
terminated automatically or at option of
licensor. Words and phrases someCimes used for
same meaning: promise to pay, promissory notes,
fixed royslty. Preferred phrase: minimum
royalty.

Nonconfidential

See Generally known to the public.

Nonexclusive licence

A licence that does aot prohibit the jicenscr
from licensing others in the s:ce field, or on
the same product, or same teritory, etc. Words
and rhrases sometiames used for same meaning:
licence, sublicence, immunity from suit, hold
harmless, covenant not to sue. Preferred
phrase: nonexclusive licence.

Option

Right to make a choice, not a requirement. Word
sometimes used for same meaning: election.
Preferred word: option. See Election.

Owned

See Proprietary rights.

Psid-up licence

A licence that does not require further royalties
becaus: some consideration has been piven in
advance including cash but nct necessarily cash.
Phrase rsometimes used for s me meaning:
royalty-free licence. Preferred phrase: psid-up
license with no future ro slty payments.

Permission

See Licence.

Personsal licence

Ideomatic English, means a nonassignable,
nontransferrable licence, usually terminates on
death or dissolution of corporation or fira.

Place of business

Means principal place of business or corporate
offices. Words snd phrases sometimes used tor
same mesning: domicile, corporate address, place
of incorporetion, location of corporaie offices,
principal place of business. Preterred phrase:
s place of business. See Domicile.

Proprietery information

Heans inforwarion owned by supplier but not
necessarily confidential. Misused to mean
confidential informstion. Words sna phrases
sometimes used for same meaning: confidential
information, all right and title in, owned,
controlled. Preferred phrase: proprietary
information. See Confidentisl informstion and
Intellectusl property.

Proprietary rights

Rights conferred by law for ownership or control
of intellectual property. Words and phrases
sometimes used for the same meaning: patent,
trademark and copyright rights, licence rights,
right, proprietary information, conflidential
information, Preferred phrase. proprietary
rights.
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Public domain

Mesns Ilree O use; 1Iree Lo palenl, Tradesark and
copyright rights. Misnomer tor generaily knowu
to the public. woras and piitrases soselimes used
tor ssme meaning: noancontidentral, nct secret,
publicly known, availabie to the public. iIn che
context ot noncontidentiaiity, preterrea phrase:
generally known to the public.

Publicly known
See CGenerally known to the publ:ic.

Right
Means perwmission to practise all or part of a
proprietary right. Has differen’ meanings in
di fferent countries. Sometimes broader than a
licence but wiln restrictions on grantor. Words
and phrases somet mes used for sume meaning:
licence, right and license, permission,
authorize, freedom. Preferred word: licence.

Royalty-free licerce
See Paid-up licence.

Secrecy agreement
An agreement between two or more parties on
conditions ot accepting contidencial
inlorwmation. wWords and ph~ases somellimes used
for sase meaning: confiaential agreement,
noncontident1al agreement, employmenl aygreemenc,

technical agreement. Yreterred piirase: secrecy
agreesent .

Secret information
See Contidential information and ¥roprietary
information.

Signing date
See Execution date and Effective date.

Single licence
See Exclusive licence and Sole licence.

Sole licence
Means licensoc grants licensee exclusive licence
except for retained nonexclusive licence of
licensor. Has different meanings in difterent
countries and regions. Phrases sometimes used
for same meaning: single licence, exciusive
licence, agreement not to 1-cense others.
Preferred phrase: exclusive licenc, except for a
nonexclusive licence retained by licensor. See
Exclusive liceunce.

Sublicence right
The raight of a licensee to yrant others
licences. FPhrase somelimes used for same
meaning: uonexclusive licence right. VFreterred
puirase: right to ygrant licences.

Techaical sgreement
See tmployment agreement.

Terms of agreeement

Means length of agreement until 1t automatically
terminates by an event or date certain. Not to
be confused with right to terminate or cancel
agreement before term i1s up. Words and phrases
sometimes used for same meaning: expiration of
agreement, expiration date, termination date.
Preferred phrase: term of agreement.

Terminate or termination
Teimination of an agreement prior to its normal
term as the result of an event or the option of
one ot the parties. Nol to be contused with term
of agreement. Words sometimes used for same
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mesning: cancel or cancellation, abrogate,
default, rescind. Preferred word: terminate or
termination.

Trade name

Usually the name of buviness enterprise. May or
may not be protected by law. See Trademark.

Trademark

A mark, word or phrase for which the law his
given th- owner & right to exclude others from
using. Often confused with trade name. Words
sometimes used for same meaning: trade name,
logo, motto, character. Preferred word:
trademark.

Trade secret

Means confidential information protected by
law. Has different meanings in different
countrier. No protection in some countries.
Words and phrases sometimes used for same
meaning: confidential informatiom,
propriecary information, secret information,
know-how. Preferred phrasc: confidential
information.

Transfer

Used in connection with real property and
assignments, not often used in licensing. See
Grant, Assign and Comnvey.

Les Nouvelles, Volume XXII, No. 2, June 1987
Journal of the Licensing Executive Society
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Developing Country View of Licensing
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Protectior in International Market
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Natural Limits to Technology Transfer
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Capitalizing on Wealth in Biotechnnlogy
John H. Woodley

Few Restrictions on Licensing in Canada
Sheldon Burshtein

Update on Licersing in Peru
Roberto Danino and Julio Callo

Software Licensing Agreement Strategies
Brian Musto

Effect of PRC's Open-Door Policy
Chi Shaojie

Four 'Musts’' for Licensors
Michel de Haas

Specifics of Finding Technology
Richard L. DiCicco and Willy Manfroy

Recent Developments in the Law Relatin, to
Licensing
Brian G. Burnsvold

News of LES Societies, Licensing

LES USA/Canada Annusl Meeting snd international
Conference Progr amme

Les Nouvelles, Volume XXII, No. 3, September 1587
Journal of the Licensing Execulive Society
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Suggestions for Licensing in Brazil
Vance A. Saith

Importance of Protecting lnnovatioa
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Protecting Sewiconductor Lhips in US>
Lharles N. Quainn

Spain: Etfect of necent Law
Hamon M. Mullerat

Compulsory Licensing in Lanada
Sheldon Burshtein

A New Era in Liceasirg
Robert P. Whipple

The Jepanese Culture and Licensing
Kou Kunieda

Amendments in Mexico Affect Liccasing
Jaimie Delgado

Adapting Software Licensiny for Cenada
C. lan Kyer

Results of USA/Canadas Survey
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decent Developments 1n the Law kelating to
Licensing
Brian G. Brunsvoid

Kecent Lases 1n Tradematk Litigation
Ronald G. Coolliey
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kS Australia/New Zealand 1988 Interuational
Conference

Interpational licensing

Readers may be interested in the sbove booklet
published by International Licensing Limited of the
lnited Kingdom. international Licensing is a montnly
bulletin providing an international forum for the
negotiation of manufacturing licences and transfer of
technology and know—hcw, industrial investment, joint
ventures, agencies and distributorships, and other
commercial arrangements. The bulletin contains
information on licences offered and sought; joint
ventures and investment propositions; preliminary
proposals for industrial projects; agencies and
distributorships and book services. The annual
subscription rate is £35 - for Europe, Us37)
everyvhere else., 7This publica.ion could be of special
interest to industrialists and entrepreneurs in the
emergent countries wishicg Lo set up new
small/medium~scale industries and requiring, without
commitment, preliminary iutormation on cost ot plant,
Taw material, space and personnel requirements, and
other basic essentials to delermine the vidbiilly ol
difterent projects and compafe investment costs andg
other criteria. Interpnational Licensing is puplisheg
and distributed by: lnternational Licensing Limited,
92 Cannon l.ane, Pinner, Middlesex, kngland HA> 1Hi.
Cables: Licensing Pinner. lelephone: Ul-Bob 18l2.
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UNLLC documents

Issue raper I1. International
co-operation related to:
Exchange of intormstion and
experience; Integrated
development of the pharmaceutical
industry; And development of
pharmaceutical ancillsry
industries

ID AWG. 466/ 23({SPEC.)

Training of manpower in
maintenance from the standpoints
of equipmen. cesign, manufacture
and operaticn

IDMG.46Yv/10(SFEC.)

Technological alternatives for
copper, lead, zirc and tin in
developing countries

D MNG.470/5

The development and restructuring
of the non-ferrous metals
industries

ID /WG.470/6

TPCT.39(SPEC. )* The UNIDU programme on

technological advances
SETINGS
>7 October. Workshop for heads of INTIB sub—nefwork
members in Afiica on the ways and means of
co-operation. (UNIDO Meeting), Dakar, Senegal.
56 October. Third Consultation on the Pharmaceuatical

Industry. (UNIDO Meeting), Madrid, Spain.

* This document is a revision of
UNIDO/IS.411/Rev.2.

¥-lU Uctober. atrican &le> Meeting. (LML Me:Tingl,

Uakar, Senegal.

Forum tor Joint Ventures with Forergn
(UNILDU Mecting), Warsaw,

12-15 Uctcber.
Cipital Farticipution.
Poland.

2-4 November.
the Project ASEAN/ASTIS.
Lumpur, Malaysia.

feeting of Nciork Lo—ordinators tor
(UNIDO Heeting), Kuala

2-5 November. Investment Project Promotion Forum.
(UHIDO Meeting., Cairo, Egypt.

2-6 November. First Regional Meeting on the
Agricultrial Machinery Industry in Latin America.
(UNIDO Heeting®, Santiago de Chile, Chile.

2-13 November.
International Payments,

UNCITRAL - Working Group on
16th Session. Vienna, ViC

23-27 November. Investors' Forum tor Lndonesia.
(UN1IDO Meeting), Jakarta, lndonesia.

Firsc tonsultation on
\UNLDU “eeting’,

30 Movember - &4 December.
Non-Fe:rous Metals Lndustry.
Budapest, hungary.

50 November - 0 Uecember.
international Industrial Joint Ventures.
Meetang}, Tallin, USSH.

bxpert Lroup Meeting on
(Ub by

2-4 December. Preparatory Lommittee for the
International Conterence on Lenetic Lbngineering and
Biotechnology. (UNIDO “eeting), Vienna, VIC,

Conf. Rm.III.

7-11 December.
New International Economic Order.
tvonf. Rm.VII.

UNCITRAL - Expert Group Meeting on the
Vienna, VIC,
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UNIDO MAILING LIST QUESTIONNAIRE
TIES Newsletter
The UMIDO Newsietter s sent free of charge to a0 30croved list of readers
To be considered for inctusion on the UNIDO Newsletter maling lr1t, please complete questionnaire and return it to
UNIDO MAILING LIST, INDUSTRIAL INFORMATION SECTION.
P.0. 80X 300, A-1400 VIENNA_ AUSTRIA

Type or print zlearly {one letter per box) and leave a space between each word
NAME (underline family name) I I [ ' } !
4 4 ——t-{--t —t - + S G
TITLE OR POS!TION l S0 U 0 O O O O O O OO
0 S St At A S A B A A
ORGANIZATION 1 . : | i | ; L
- - 1" 1T I | I A B S T 1T b
STREET AND No. {or P.0. Box) T - | ! o :
_ + —r1 H T T
CITY AND STATE OR PROVINCE ! { P ;
¥ ‘}' ‘l’
COUNTRY L[] BEEENEEE 1
PLEASE DO NOT WRITE IN THESE SPACES
SIA i DISP. CODE COUNTRY D:D
]
ary | ! | |
T TYPE OF ORGANIZATION: identify below the type of ofgvunc-on tc which you betong, checking the box{es) as appropeiate {e.q., for 8 reseasch centre at a unwaersity,
boxes 20 snd 23 woulid be app .
o1 UN, specialized agency or uther UN body 12 Trade centre or association I 23 I Research centre/latoratory
02 Other intergovernmental orpmnnon 13 Professional association/learned sncrety 241 Library/document .cion centre
<] International non-go | organizats 14 Bank or tinancial mstitution s r Information centre
o4 UNIDO Natonsi Commities 15 Industrsl enterprise ) i % T Publrsher
05 Embassy or Mission to UNIOO 16 Public utility , 27 “Bookseller
VUSRS sl S S
05 G body for deveiop ad 17 Trading concemn ; b ] News agency/press
Q7 Ministry for ndustry e ] 18 Engsneering organization . ! 2 J}gg:: and television
08 Other governmantal department 19 Consultant :
03 Non-governmental »d agency 20 Unrversity
10 Chamber of industry or commerce n Vocatonal o lcchmal nstitute/schoot
1" Manufacturers’ association n lndumnl lummgo' productivity centre

F FIELD OF INTEREST: Check the appropriste box(es) which reflect your mevn fieidis) of mrerest:

MANUFACTURING INDUSTRIES — 017 Electrcel machinery 030 Indutirial legslaton
PLANTS, PROCESSES AND PRODUCTS . o 5'3;{ “Vingustrat properey
T 03; 1 Tronster of mhnolow (l-:cmmd -

001| | Foodprocmsing 033] | 1ndustria research and devalopment -
002 3;". B o 7 01‘ Slmdulboo i
003 B Tobecco 035 i Indunnal orpmubon and m-nmuhon )
ak Textile snd germent ) 036 Industrisl co-operatves
';); Leather 021 Mning and quarrying ) 037 Industrisl mnformation snd documentaton
;0—6 Wood procesang Utidities [including power plants) 038 . Industrisl promnuon N
&7 Puip snd peper ’ 023 l Public services (transpor 1, communrcanions, tourismi| N394 ! industiisl traning i
T._?.E V huo;hwmul g piasucs 024 ’l Construction {civil engineenngl projects 040' ' Industriai manasgement ’
009 Industrial chemicals snd vertilizers 041 Industrisl consul ting services
;8 Pharmeceuticals and other chemcal products SUPPORTING INOUSTRIAL ACTIVITIES 04‘2: ' Deveiopment of small-scale industrwes
oﬁ Rubber 043. ' Industrisl estates
:912} Non-metallic minerel products end building matensls| 025 Industnisl plenning snd programming ()u; I Appropriste technology
013 Iron end steel 026 Industriel polcies [
0}4 B Non-ﬁvrow mete 027 Industrisi finencing snd investment promotion { :'
;15 ) Fabrcoted matsl products om Promotion of export-orented industries :
;1;]‘» Machinery 029 lnmun'd development surveys 1 t )

LANGUAGE : Indicete below in which lsnguage you vnth 10 recerve the NEWSLETTER

ENGLISH [ J FRENCH U SPANISH [ } RUSSIAN []

UNIDO/‘mm/lF‘R 111283







