
                                                                                     

 
 
 

UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION  
Vienna International Centre, P.O. Box 300, 1400 Vienna, Austria 

Tel: (+43-1) 26026-0 · www.unido.org · unido@unido.org 

 

 

 

 

OCCASION 

 

This publication has been made available to the public on the occasion of the 50
th

 anniversary of the 

United Nations Industrial Development Organisation. 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER 

 

This document has been produced without formal United Nations editing. The designations 

employed and the presentation of the material in this document do not imply the expression of any 

opinion whatsoever on the part of the Secretariat of the United Nations Industrial Development 

Organization (UNIDO) concerning the legal status of any country, territory, city or area or of its 

authorities, or concerning the delimitation of its frontiers or boundaries, or its economic system or 

degree of development. Designations such as  “developed”, “industrialized” and “developing” are 

intended for statistical convenience and do not necessarily express a judgment about the stage 

reached by a particular country or area in the development process. Mention of firm names or 

commercial products does not constitute an endorsement by UNIDO. 

 

 

 

FAIR USE POLICY 

 

Any part of this publication may be quoted and referenced for educational and research purposes 

without additional permission from UNIDO. However, those who make use of quoting and 

referencing this publication are requested to follow the Fair Use Policy of giving due credit to 

UNIDO. 

 

 

CONTACT 

 

Please contact publications@unido.org for further information concerning UNIDO publications. 

 

For more information about UNIDO, please visit us at www.unido.org  

mailto:publications@unido.org
http://www.unido.org/




I I I  1 0
: :!Ш Ш

II = = = 1 22

1 1 —

_L8_

I 1 ' 2 5  1 1.4 1.6

Mh U< t, i i



i  ar\2
[ I WO

United Nations Industrial Development Organization

Distr.
LIMITED
ID/HG.388/2 
22 November 1982
ENGLISH

h
UNIDO/LES Joint Meeting on Problems of 
Licensing into Developing Countries
Vienna, Austria, 22 June 1982

TECHNOLOGY TRANSFER BY PORTUGAL 

AH OVERVIEW * **

by

Isabel Roque de Oliveira

* l

*  The views expressed in this paper are those of the author and dc not 
necessarily reflect the views of the secretariat of UNIDO* Ibis docnmsent has 
been reproduced without formal editing* •
**  Member of the Management Counoil of the Foreign Investment Institute, 
Lisbon, Portugal*

V.82-34136

1



-  1 -

ii-TRi d a t io n

Tho T . t  v>*i c f development o f the Portuguese economy, i f  we wish 

to measure it  in a sim plified manner by using the indicator of GNP 

per capita, places the country in a position fa r from that of most 

other European countries, in particu lar those o f the EEC, which it  

intends to join in the near future.

At the- seme time, the economic system has been characterised 

by a high degree of openness to the outside world, both with res­

pect to international trade and, more recently, regarding capital 

movements and transfers o f technology.

iJodemisetion o f the system o f production 1b urgent so that

Portugal join the BBC at mininun social cost and ensure better stan­

dards o f liv in g  and a decline in the rate o f unemployment.

An industrial development strategy to a great extent conditioned 

by the extremely high dependence on o i l (70 per cent o f the sources 

o f primary energy and 25 per cent of imports) has been set out in 

general terms at Government le v e l. This underlined "the need for  

a policy of research and development and fo r the active encourage­

ment o f technological innovation at a l l  leve ls  as part o f  8 policy  

o f industrial development aimed at the creation o f a dynamic, com­

petitive and export-oriented industry".

The technological areas considered as haring p r io r ity , defined 

together with industriel p r io r it ie s , are as follows:

1 -  Optimum use of national raw materials

2 -  Protection o f the competitiveness of trad itional manufac­

turing industry

3 -  Development of industrial sectors benefiting from compara­

tive advantages

4 - Development and implementation o f technologies o f the fu­

ture that '.vill bring about independence



So as to attain the above o b je c t iv e , the f i r s t  p rio rity  re­

quirement is  the dyn&misation end mobilisation o f national techno­

log ica l capacities. However, it  w ill  be absolutely necessary to 

have recourse to foreign technology at the seme time as there 

certainly be an increase in national expenditure on ft & J), which :.t 

present accounts for a minute 0.32 per cent o f the GUP. Naturally 

this is a very b r ie f reference regarding a whole series o f cotiplex 

problems. But I do not wish to omit it  so as to indicate more pre­

cisely -  that is  to say| with due modesty - the role played by the 

Foreign Investment Institute (1IE) in the fie ld  of transfers of 

technology.

According to the Foreign Investment Code -  which might in fact 

also be called that of transfers o f technology -  the IIE is  in a p r i­

vileged position fo r negotiating with/the foreign investor in general and
multinational ccraaanies fo oartimlar for i t  is the only body dealing directly with " ►
tfe foreign investor, representing for him the various branches of the Public 

Afrtinistraticn.

By the fact that the importation o f capital and o f technology

is subject a system of p rio r authorisation, the importance.of the IIE 

as an "authorising body" is evident. It should be emphasised, however,

that it  proceeds by follow ing a line o f discussion and negotiation, 

attempting by this means to arrive at solutions that may be accepted • 

by the investor or by the lLes3or o f the technology, to the maximum 

benefit o f th is country. On the other hand, as w i l l  be mentioned 

below, the orientation of the IIE is  at the seme time such as to en­

courage technological development, in a manner thet is  not merely de­

fensive but promotional.
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In order that the objectives that underlay in 1977 the legs l 

regulation o f Foreign Direct Investments (FDIs) and Transfers of 

Technology (T/Ts) which forms an integral part o f the Foreign In­

vestment Code nay be c learly  understood, one should bear

in mind that the great majority of Portuguese companies are very 

snail end ere therefore in a weak negotiating position v is -a -v is  

the foreign companies on which they are dependent or with which 

they are associated by means of various lega l forms o f contract.

The lega l framework created by the CIE and the institutional 

support given by the Foreign Investment Institute (IIE ) is  thus a 

positive factor with respect to the protection of the interests 

o f these companies.

On the other hand, there was also awareness o f the need to 

establish  c lear rules o f the game that would state e x p lic it ly  the 

essential parameters for the assessment o f investments and foreign  

technology and would as a counterpart to th is give those companies 

that set themselves up in this country a number o f guarantees and 

incentives. International Investment and the transfer o f techno­

logy were recognised as essential, to the modernisation o f the Portu­

guese economy.

At the same time the Foreign Investment Code has an underlying 

princip le  oi se lec tiv ity  with respect to Foreign Investment, which 

is  not confined to the case-by-case appreciation o f investment pro­

jects but goes as far as to announce a l i s t  of p rio rity  sectors, 

which was drawn up at the end o f 1S3C (see Annex). There hevt thus 

been identified  the sectors which it  is  thought w ill  bring together

(1 ) Decree--Law No. 243/77, o f  24 August 1977# end rssor
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offered by this country', ana on the other hand stiraulsting effects  

on FDI that are potentially more important: as a ru le , these w ill

be investments requiring capital and technology thst w il l  lead to a 

denser industrial network by a synergetic e ffe c t  and w ill  have an 

impact on the sales market.

As to contracts regarding Technology, the Code is  chiefly con­

cerned with c learly  establishing the content o f the Technology to be 

transferred anf the way in which it  w i l l  be transferred (stipu lation  

of the minimum content o f contracts), at the same time as it  attempts 

to prevent a number o f practices that have negative e ffec ts  on the 

lessee and on the national economy (excessive payments, restrictive  

clauses and the non-use o f national technological capacities ).
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According to the Code, agreements for the transfer cf technology 

ere deemed to cover a l l  acts or contracts in connection with:

a) the granting or licensing of righ is  for the use of patents, 

trade names or marks, models, drawings or inventions as well 

88 the transfer o f other non-patented know-how;

b) the rendering o f technical assistance fo r company management 

and for the production or marketing of any goods or services 

entailing expenditure arising from consultation with or the 

movement, of experts, the drawing up o f plans, supervision o f 

production, market studies or personnel train ing;

c) agreements with companies specialised in the construction and 

maintenance particu larly  o f  industria l units, roads, bridges 

8nd ports;

d> any other form o f technical assistance.

The scope of the concept o f technology transfer is  indeed ra­

ther wide, encompassing d ifferent items from technical assistance 

to the repair o f a piece o f equipment to the licensing  o f  use o f 

patents or know-how.

Due to the feet that the relevance and characteristics of the 

contracts d i f fe r  on financia l, economic, technological and ju r id i ­

cal grounds, the Institute has adopted a c la ss ific a tio n  o f techno­

logy transfer agreements involving nine basic types (licen s in g  

strictu sensu; sale o f know-how and/or industrial property righ ts; 

studies) engineering; one-shot technical assistance; routine tech­

nical assistance; servicing of equipment; train ing; other, inclu­

ding particu larly  franchising and software).

The Institute normally arrenges the types referred to into two
Cl2S838:

-  J.ic-.-oc ing r.,; re< ::,onts ( strictu sense ■-.rA c?le/cc ssion) ;
-.Serv ic ing  egrt events, covering a ll  the renr-ining typ*fc.
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A.s & ’•nie, this last cate^cry o f T/T is the object of = b r i e f  

assr-ssraent aimed above a ll  st verify ing  that national teohnblcrriosl 

car-acitv dees not exist and that the price to be paid is in accord­

ance with international standards.

The extent o f the assessment is naturally  greater i f  i t  is a 

matter o f e licensing contract, covering as a rule le g a l, economic 

and technological aspects.

The su ita b ility  o f the technology and the ve rifica tio n  that 

conditions exist for its  e ffec tive  transfer and acquisition are as­

pects that often imply the cooperation o f the Ministry o f Industry.

Assessment of the economic aspects takes account o f the e ffect  

of the T/T on the lessee company and on the national economy (d irect  

and indirect cost o f the ?/T; e ffec ts  on employment and Balance of 

Payments and e ffec ts  brought about in the sector in question ).

As to the lega l assessment, which aims to v e r ify  that the text 

is  in conformity with the law, more w i l l  be said below and in some

detail
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71CN OF

During 1981 611 contracts for the transfer o f technology were 

registered, th is number corresponding to an increase o f the order of 

32 per cent compared with the previous year. Cf th is to ta l, 11 per 

cent were fo r the renewal of contracts and 87 per cent for new con­

tracts .

Only a small proportion of these totals -  2.3 per cent -  was for 

contracts associated with new projects o f Foreign Investment. On 

the other hand, only 29 per cent o f the total were for licensing con­

tracts. The so-called Servicing contracts thus continued to be high­

ly  important, outstanding among them being Servicing o f  Equipment and 

Studies.

It  is interesting to note the distribution o f contiacts among the 

major groups o f  licensees:

I f  we consider together "classes o f licensees" and "types of con­

tract", we see that licensing contracts concern mainly private compa­

nies without foreign capital (52 per cent), followed by ECCEs (47 pt 

cent). The major users o f "servicing contracts" are public bodies 

(42 per cent) and also the ECCEs (31 per cent).

It  is  further pocsible to verify  the considerable and increasing 

importance of contracts entered into between interconnected compenies 

(14 per cent snd 13 per cent in 198C and 1981 respective ly ). This 

fsct was due almost exclusively to licensing contracts, where connec­

tions between licensor and licensee companies predominate (22 pe~ cent

1981 1980

. Companies with foreign capital (ECCEs) 36? - 28?

. Private companies without foreign cepital -  34? -  39?

• Public bodies (including Jbblic Corporations) -  30? -  33?

in 13 30 '-.nd pe.r cent in 1981 ) .
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With regard to sectoria l distribution of T/T agreements, i t  is  

important to note that the majority of the agreements (72%) 

continued to be turned towards the manufacturing industry which- 

nevertheless, has seen it s  re lative  position decrease when 

compared to previous years.

The sector which occupied the most important position in terms 

of number o f agreements continued to be the Chemical Industry 

(23%), followed by the Electrometallomechanicals and 

Electronics (13%), Textiles and Clothing (12%) and Paper 

Industries (10%); these 4 sectors had already been the most 

important ones in 1980; the positions of the la s t  two, however, 

changed places among themselves.

According to.the CIS, contracts for the transfer o f technology 

ere prohibited from including any clauses considered to he re s t r ic ­

tive . Ve.transcribe hereunder in its  entirety A rtic le  28 o f Decree 

Law No. 348/77, o f 24 August 1977:

ARTICLE 2ft •

1» In agreements fo r the transfer of technology, particu la rly  v.*he
'■ *

tliese regulate re la tion ! between foreign firms and their brsn- 

thi| country, the following clauses shall not be per-

a itted : '??•••'. ■

a) those which t ie  the provision o f technology to the acquiri.: 

of capital goods or o f  intermediate products and other tv-'':, 

noiogies from a specific  source;
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b) those which oblige the pi-r-chsser of the technology to trans­

fer free of charge to the se lle r  a ll  or any inventions or 

improvements erising from the use o f the technology conc-rn^l;

c) those which restr ic t the volume and structure o f production;

d) those which either directly or indirectly  re str ic t  markets to 

which the importer o f technology could have access;

e) those which lim it the distribution  channels to be used i f  

such lim itation os damaging to the buyer o f  the technology 

or to the economic and commercial policy o f  the oountiy;

f )  those which reserve to the s e l le r  o f the technology the 

right to f i x  the se llin g  or resale price o f  products incor­

porating such technology;

g) those which in sist on the predominance o f a foreign lan­

guage in the agreements for in terprets!ion  purposes.

2. A ll agreements fo r the transfer o f technology shall indicate 

the duration thereof.

3. In cases where the transfer o f technology assumes special in­

terest fo r the national economy some of the clauses listed  in 

Paragraph 1 above may be authorised.

The objectives ere c lear that i t  is  desired to pursue with the 

l i s t  transcribed above, which cannot be considered as out o f line  

with the provisions which, by means o f various lega l measures (see  

laws for the protection of competition, ESC D irectives, Guidelines 

of the ICO (UNIDO) and OSCD fo r multinational companies) , the Go­

vernments o f  the various countries : and international

institutions are making e ffo rts  to enforce.

9o i t  is  not surprising that, in its  f i r s t  phsse o f existence, a 

"defensive" attitude was the predominant characteristic  o f the man­

ner in which the i r *  %ct*d with respect to ?/? contracts subjected 

to its prior approval. In fact, studies carried out on represents-
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t ive  E s p ie s  o f  contracts api-mv-'-d before l?"75 showed the nego tia t in g  

weakness o f  Portuguese companies regarding the granting o f  technology: 

-he overwhelming m ajority  o f  contracts contained export r e s t r ic t io n  

clauses, n a i f  "required return to the supp lier o f  inventions and im­

provements introduced in to imported technology and contained p ro v i­

sions l im it in g  the supply, production Bnd d is tr ib u t ion  p o l i c i e s  o f  the 

concessionaire companies". The exerc ise  o f  in d u s tr ia l property 

' f ig h ts  Was in most cases l im ited .

At a ll  events, attention should be drawn to the f le x ib i l i t y  per­

mitted to the Institute in the supervision o f these clauses, without 

which d if f ic u lt  situations might have arisen fo r the companies con­

cerned and, in the fin a l analysis, been p re jud ic ia l to the inflow of 

te chnology.

Also noteworthy is the cars expressed in this provision to make 

exp lic it the app licab ility  o f the "ru les c f  tka game" to interconnected 

companies, which is  indeed repeated in more precise form in Decree No. 

53/77, of 24 August 1977, which regulates the abovementioned Decree- 

Law in matters of Transfers of Technology. In fact, its  second ar­

t ic le  lays down:

1. The provisions of th is Decree shall apply to a l l  agreements for

the transfer of technology whether or not they involve indus-
(

t r ia l property rights, whether or not private or public bodies 

or international organisations are parties thereto and whether 

or not they are drawn up individually or in conjunction with 

direct foreign investments.

2. Also covered by the provisions o f th is Decree are transfers of 

technology in which the recipients are associate companies, 

branches or any other form of renreaentation of foreign onmra-

ni es.
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Th< rc- has nrnved to be a considerable difference between the 

OOCiirrcnCfc a'uu the real importance Oi trie nrt'-nibited Clauses refj.": 

to in the law. The I IE has naid particular attention to the clauses 

that provide for lim itations or prohibitions regarding experts, tic. 

only because of their obvious and immediate e ffec ts  on trade but else 

owing to the small size of licensee companies and thence the impossi­

b i l ity  of their competing in future in external markets which such i. 

practice en ta ils .

The intervention of the TIE reduced by 50 per cent the occurr-mc-. 

of this re str ic t iv e  clause in licensing contracts examined in 1531.

The concern t j  maintain a balanced situation has led to the acceptance 

of market lim itations fo r other te rr ito r ie s  where the license* has
t

granted licences. On the ether hand the licensee, specially when it  is  a snail 

or medium-si zed company,' has every interest in obtaining an exclusive 

licence, a wish .justified in the majority of cases owiw? to the in i­

t ia l investment e ffo rt  and the small size o f the market. licensors  

bs a rule protect their interests in case licensees do not show them­

selves able to debelop a reasonable leve l o f quality and/or quantity 

production.

The transfer to the licensor, compulsory and without pavmen^, of 

improvements or inventions also takes place f s ir ly  often. A oomrj’ro- 

•’’ise solution that has at times been accepted is  the establishment of 

conditions o f reciprocity .

The compulsory acquisition from the licensor of raw materi fals ano 

intermediate products, with consequences for the import price level 

and the non-d iversification  of sources o f supply, is  another of the 

clauses which attempts have been made either to eliminate from con­

tracts or at least to transform so that they function more as a jua- 

r&ntee of sale 8 than an obi igat ion to purchase, but alwavs at inf. *•-

national prices
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One esnect on wMch the lav; is  s ilen t, but which is considered 

highly important, is that concerning clauses inserted a fte r the con­

tract has '''me into operation. These are quite frequent, albeit  

very variable in content. At times they concern le.o-i timate rights  

of the licensor, esoeciailv  when th-se are industrial prorertv rights  

the va lid itv  of which extends beyond the period of the eontracr., or 

when their purpose is  to protect hnow-how considered secret, which 

leads to lim itation of the o o ss ib ility  of' the lessee transferring it  

to third parties a fter the contract has expired. At the opposite 

extreme there are contractual provisions incompatible with a true 

transfer o f technology, examples being those clauses that require the 

destruction o f equiDoent, or those that prohibit manufacture of the 

product that features in tue contract using the Vnow-how acquired 

during the va lid ity  of the contract.

It  is thus foreseen that a revision  o f the Code w ill  include a 

new "prohibited clause" re ferring  to obligations entered into after  

the contract has come into operation, which f in a lly  come to formalise 

what has been the practice o f the In stitu te . To counterbalance 

this, matters that are considered le ss  important may come to be treat­

ed in the law in a more fle x ib le  manner. This is  the case of the 

clause referring to the language of the contract, as well as that re­

ferring to transfers o f inventions and imnrovementB introduced by the 

lessee.

Vith respect to the period o f v a lid ity  o f the contract, the IIE  

intervenes in 22 per cent of contractu registered, which resu lts in 

the almost total elimination of contracts o f unstated or indetermi­

nate v a l id i t y  and to a general reduction in the period. In manv 

cases, even bp, provision is made for the oo ss ib ility  of renewal, 

generally for annual periods.
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The Code contains no reference to the natter o f pavnent for tech­

nology. This is however one o f the questions that equently leedi. 

to the intervention o f the IIE! 24 ner cent o f licensing contracts 

( strictu sensu) have had the leve l o f roya lties reduced tv_2%, which has 

led to a fa ll in the average royalty rate from A.*» to 4.4 per cent.

A certain degree o f development is therefore ju s t if ie d  in this 

matter -  payment fo r imported Technology -  so that i t  may be quanti­

fied  and questiona o f a concrete nature discussed that f a l l  within the 

competence of the department that deala with the assessment of ?/?

contracts



PAYMENTS FOR THE CONTRACTUAL Ii^POPTATION OF TECHNOLOGY

The imbalance between the flow o f payments for imports of tech­

nology in Portugal compared with the flow of export receipts is  high­

ly  important and has a tendency to increase, as can be seen from the 

following table*

TABLE I

Rights for Patents, Trademarks;* Models, etc.

(106 escudos)

1972 1973 1974 1977 1978 1979 1930

Payments ( i ) 293 357 518 764 779 1072 1584

Receipts 24 36 47 105 83 131 186

Balance -269 -319 -471 -659 -696 -941 -1362

CoveragvijS) 8.2 10.6 9.1 13.7 10.7 12.2 12.0

SOURCE; Central Bank

A study made by the I I E ^ )  concludes that there is  an underas­

sessment o f those sums in respect o f receipts, adding " . . .  i t  is  not 

lik e ly  that receipts concerning exports o f technology exceed -of 

payments*.

Portuguese total technological payments amounted to 4.2 billion escu­

dos in 1980 and 5.8 b il l io n  escudos in 1981. Growth rate fo r  the 

period 1979/81, at current t r ic e s , was 3d,? jg.

Fire countries (USA, Germany, United Kingdom,. Switzerland and 

France) were the recipient countries o f about 70/75JÉ of to ta l pay­

ments, USA being the most important destination, despite a continuous 

regression in re ln tire  terms that took France into f i r s t  place in 1931.

(l/ \ whole range of flows are not included:, technical assistance to
management and services, engineering studies, personnel training,..

(2) SIMOES, Vitor Corado - Payments for technology; Portugal
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(10“ tECuSCs)

i-'AIN COUNTRIES 1973 /S 1979 * 1980 rf/’ 1981 /-

n.S.A. 566 26.1 544 19.5 707 16.8 824 14.2

FRANCE 334 15.4 498 17.9 514 12.3 1003 17.3

SWITZERLAND 317 14.6 278 10.0 534 12.7 621 10.7

GEKilANY 256 11.8 312 11.2 675 16.0 676 11.6

UNITED KINGDOK 173« 8.0 261 9.4 564 13.4 644 11.1

BELGIUM 115 5.3 243 8.7 314 7.5 399 6.9

SWEDEN 98 4.5 137 4.9 115 2.7 132 2.3

T O T A L 2171 100 2782 100 4204 100 5796 100

SOURUEx P II ; Based on ^entrai Bank

It  is interesting to note that almost 60 per-cent o f  payments 

hare gone to ESC countries, while EFTA has received only 20 per cent 

of payments in the la s t  four years. The Netherlands, Spain and 

Ita ly  appear at times, hut not regu larly , with figu res o f the order 

of 4 or 5 per cent or even 7.8 per cent o f total payments, as hap­

pened with Spain in 1981.

I t  is further worth noting to which sectors go such tran 

of technology and detecting any correlation between countries o f 

origin and sectors importing technology over the la s t  three yearsx
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(10° escudos and 0)

PAYMENTS UNDER T/T CONTRACTS BY SECTORS OF ACTIVITY

SECTORS 1979 1980 1931

31 - Food Processing 10. % 8.1 6.5

3: - Pulp and Paper 6-9 4.2 4.1

35 - Chemical Sector 33.1 38.2 29.9

37 - Iron and Steel 4.9 -  5.4 3.4
Basic Industries

3a - Metal Products 17.5 21.7 22.7

41 - E lectrica l Energy
eo• 2.6 2.6

50 - Construction 6.5

83 - Business Services 5.5 3.8 3.9

Other 16.5 16.0 20.4

VALUE 2782 4204 5796
TOTAL

l
% LOO.O 100.0 100.0

Sectoral breakdowns show that chemicals and metal products, 

machinery and equipment account fo r about 600 o f  the payments.

A cross-analysis -  country/sector -  shows the follow ing:

Chemical sector —-► Germany

Metal products and equipment — ► TJ.S.A.

Pulp and paper —*► Sweden 

Food processing — Switzerland

An analysis that takes account o f the percentage o f foreign ca­

p ita l existing in lessee companies is  also of great in te rest( and leads

to the conclusion that the contractual importation of technology is  

much more common among such companies than among those without any 

foreign participation; the ECCEs accounted in 198C for 61 per cent 

of the total o f payments for technology, while in 1931 thi6 percentage
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*as 63.8 per cent. I f  we consider only those companies with a ma­

jo r ity  of foreign cap ita l, even so the percentages were high: 51

end 48.8 per cent in 1930 and 1931 respectively.

On the other hand, the majority o f contracts entered into by ths 

ECOEs are with the parent company or its  subsid iaries: 52 per cent

of total payments made in 1980 and 51 per cent in 1931 -  which empha­

sises the particu lar factors concerned in the assessment of such con­

tracts, espec ia lly  d if f ic u lt ie s  o f establish ing boundaries between 

the various categories o f  the leasing o f technology and the respec­

tive payment; i t  often happens that the Portuguese subsidiary shows 

a very low negotiating capacity v is -a -v is  the parent company. It  is  

natural that a tax system more favourable to the cession o f techno­

logy that to p ro fit  and distributed dividends contributes nothing to 

improve this situation . However, certain progress has been observed 

in th is f ie ld ,  showing that it  is worth fo llow ing a wqy o f negotia­

tion, avoiding fa l l in g  into the temptation o f general prohibitions o f 

royalty payments between interconnected companies which often, we be- 

#lieve , w il l  not svoid payments under other headings (e .g .  serv ic ing ).

It  would be o f  greatej interest to distinguish ■ coops- —-

nies that form part o f the Portuguese econony, generating acceptable 

leve ls  o f'national value added and positive re su lts  for the Balance- 

o f Payments from those that have an almost zero industrial im­

pact and a high degree o f dependence on imports. That is . the ap­

preciation from the economic point of view o f contracts for the trans­

fe r  of technology is  in the f ir s t  place done so as to have an ides o f 

the e ffec ts  o f  the company's activ itie s , without attaching any less  

importance to whether at the same time there is  a participation  in 

the jo in t stock and in the control o f management.
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ISSUES CONNECTED VI?.-: METHODS o f ..~ayi.:ekt 

Easi3 on which Royalties and Royalties rates are calculated

On these issues the lax lays down that i t  shall "be compulsory 

for T/T contracts to contain a "detailed description of the techno­

logy content and o f the exact font in which it  is supplied, 8S well 

as the types, forms and amounts of payment due* and moreover thst 

" sale prices of goods and services shall be fixed st leve ls not 

above those ruling on the international market whenever transactions 

are foreseen in these ssme goods and services between the party sup­

plying and that receiving the Technology".

After 4 years o f operation o f the IDS, contracts having been 

frequent in which th is Institute has intervened so as to improve the 

contractual balance with respect to psyaenta, it  is  not clear what a 

lega l text might have to contain so as to be a so lid  support in ne­

gotiations. For the variety o f situations is  so great that (save 

in the case o f servicing contracts, in which assessment o f the pay­

ments involved i 8 re lative ly  easier) there would be a risk  o f having 

to obey very stric t ru les which in practice could be un fair and a 

hindrance to the flow of Technology.

Negotiating problems arise above a ll  in the f ie ld  o f Licensing 

Contracts, which are as a rule paid for by means of roya lties and, 

to a less extent, by a lump sum. More often the following questions 

are put:

a) Basis on which Royalties are calculated

By far the most usual criterion  is  the calculation o f a percentage
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f X7T )on "s a le s " ' It is  rare (with the exception of the elec­

tr ic a l engineering and electronics industries) for there to 

be companies that negotiate a basis fo r Royalties that is  

linVed to their overall performance (e .g . ,  p ro fit  or additional 

p ro fit ) or to the degree o f industrial transformation that they 

make possible (e .g . ,  deducting from the basis o f the calcula­

tions the value o f purchases from the lessor of raw m aterials 

and intermediate goods). This situation has not proved easy 

to change, a lbe it something has been achieved towards trans­

forming fixed pqrments into payments linked to nroduction/sales, 

at times d iffe ren tiating  sales to the external market, 

b) Level or rate o f  royalties

The d if f ic u lty  o f access to detailed information regarding the 

rates usual in other countries and/or with other lesso rs  o f 

technology, the inequalities in negotiating power between the 

parties and their capital links are some o f the factors to 

beta* in mind in the appreciation o f contracts submitted for  

the approval o f the IIS .

Despite the d if f ic u lty  of comparing the d iffe ren t contracts, 

even those within the same sector, i t  is  becoming possible to 

ascertain and make known those royalty rahes which are under­

stood to be maxima, which at least hss the advantage o f re so l­

ving anomalous situations. However, th is is  a "reasonable 

lim it" which is  by no meanB satisfactory  for a correct assess-, 

ment o f contractual charges.

( xx) It is  interesting to note that the lega l measure that defined a 
l i s t  o f p rio rity  sectors for foreign investment stated c learly  
what were the requisite features that nro.jeets must contain so 
as to benefit from automatic approval.
In the chapter on payments fo r Technology' connected with these 
proiects, the following is  the rule stated;

"The total ch a fe s  to be incurred with the transfer o f tech­
n o ' are not to exceed b per cent o f the national value 
added generated bv the p ro ject."
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In l ic en s in g  contracts the average ro y a lty  rate in 1931 was 

4.4Ь пет* cent., against эотае 4 ner cent in 19«0. In 19*1 the ITS 

intervened in 24 ner cent o f  these con tracts , and the average re­

duction obtained in the respec t ive  ra tes  was o f  the order o f  2.2 

ner cent.
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HRSULTS Cfl? APPLICATION OF THE CODS

It  can today "be stated that the creation of new laws and rc - ju i '-  

tions and o f an irstitu tion  oriented towards the control o f PDI :-.wi 

T/T has not caused a reduction in their flow. n

S ta tis t ic s  show that high growth rates were attained without ex­

cessive concentration either hv countries o f o rig in  or by sectors o f  

-activ ity . .Heither has there been any siowing-down ±n respect o f ?/:■ 

contracts, and their number has been increasing.
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This is  certainly in part due to the reasonableness o f the c r i ­

te ria  used. I t  is  rare for an application to be rejected, whether 

in the fie ld  o f EDI or in that o f  T/T contracts.

In the same way the e ffec ts  have been fe lt  of concrete actions 

to promote and welcome foreign investment carried out with a certain  

intensity throughout the 4 years that the IIE has been in existence.

The lessons learned regarding licensing ac tiv it ie s , which w i l l  

be progressively reduced over time, today already constitute an im­

portant basis fo r the correct launching o f actions o f various nature 

intended to create conditions for the more correct importation o f

technology and fo r it s  acquisition.
/

We wish in  particu lar to mention those actions that aim to make 

available to lessees general information as to the negotiation o f  

T/T contracts, available technologies (with particu lar reference to 

small and medium-sized companies), support in the pre-negotiation  

stage , monitoring the e ffec ts  of the importation o f T/T v is -a -v is  

existing expectations o f expansion in activ ity  or. imnrovement in 

productivity, and further as to increasing the degree o f technologi­

cal independence. Hany o f these actions involve the strengthening 

of coordination with Portuguese and international bodies.



PAYMENTS RESULTING FROM CONTRACTS FOR 
THE TRANSFER OF TECHNOLOGY

YEARS VALUE (103esc .) VALUE(USD)

1978
1979 
198Ò 
1981

2 170 683 49 404 443 
2 781 627 56 856 083
4 203 573 83 967 341
5 795 921 94 172 180

Average growth rat^
1978/1981 38.7% 24.0%
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Trom fin overall appreciation of the c r ite r ia  for assessing T/T 

(set out in A rtic le  2? of the CIE transcribed above) we are todav 

convinced that these c rite ria  are correct and that the activity of 

the HE has been shown to be ben e fic ia l, in particu lar owing to the 

significant reduction in restrictive  clauses and in the leve l of pay­

ments, as well as through the maximisation o f the use of national 

chnological capacities. There is naturally a good deal of room 

for improvement in th is f ie ld , and i t  is  certaiff that only with an 

increase in national investment in R & D and by strengthening coope­

ration with specialist international organisations w i l l  i t  be poss­

ib le  to accelerate and correctly orientate the process o f technolo­

gical development in this country.
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PRESIDENCY OF THE CABINET 

PRIME MINISTER'S OFFICE 

DECISION N9 382/80

1. Direct foreign Investment has a complementary roie In relation to 

domestic Investment and should be directed towards specific areas 

where Its Induced effects can be helpful by providing added techno 

logy, capital stock and trade relations that at present cannot be 

pi*ocured fay the domestic Investor.

2. With a view to finding out the areas where priority should be given 

to foreign Investment, two studies based upon different methods of 

Investigation were run by the Foreign Investment Institute. One of 

them was conducted using selective and ordlnatlng patterns whereby 

the areas graded according to joint criteria , some of which subje£ 

tive , such as on science, art, technology, market potentialities 

fo r the sale and purchase of products, manpower, capital stout , 
synergetic effects, patrimony and natural resources o f the country, 

strategical plans and policies, and other objectives (production , 

establishments, trade with foreign countries, labour, raw materials, 

energy and capital stock).

The other, an economic study 1n Its essence, aims at maximisation 

of social welfare. There, the areas were selected according to thet- 

economic effectiveness measured 1n tenus o f International competi- 

tlv lty  at shadow prices and taking Into account, also, comparative 

dynamic advantages generated by a division of expected internatio­

nal labour and the strength of multinational corporations 1n the 

technical and marketing fie ld s .

3. In spite o f the obvious diversity o f the methods used, the results 

obtained were largely coincident and, after having been properly 

coordinated, made It  possible to establish four areas of equlvaleri 

ce by order of Interest to the domestic economy 1n so fa r  as fo -  
reign Investment Is concerned. Also, after having been subsequently
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1

tested, the re liab ility  of this classification was fu lly  confirmed.

4. Since the definition of areas o f priority is the f ir s t  step for lj.

beralisation o f capital stock activity, i t  has been decided to /

begin with no other than the areas that should be given f i r s t  pri£
rity . On the other hand, a few sectors o f interest to the national

econooiy were not considered in this in itia l stage either because of

their being subject to legal restrictive measures on foreign invest

ment (mines and fisheries), or because o f peculiar characteristics

involved (agriculture and tourism) preferably requiring negotia -

tions.

5. To give execution to the provisions set forth under Art. 7, n9 1 , 

paragraph c) of the Foreign Investment Code (Law n9 348/77 of Au -  

gu?*’ 24) and pursuant to a proposal o f the Foreign Investment Ins­

titute, the Cabinet has decided ti e following in their meeting held 

on 28 October 1980:

1 -  That for the purposes of Art. 7, n9 1, paragraph c) of Law n9
348/77, priority shall be given to foreign investment aimed at:

a) Preservation and processing of fru it and alimentary hort£ 

cultural products (ISIC 3113);

b) Manufacture or spice components (under ISIC 3121.9);

c) Transformation of chemical inorganic by-product stocks (un­

der ISIC 3511);

d) Transformation of chemical organic by-product stocks-pig - 

mcnts (under ISIC 3511);

e) Manufacture of basic plr maceutical prodcts (under ISIC 3511);

f )  Reclaiming animal by-products (under ISIC 3522);

g) Manufacture of tensoactive products (under ISIC 3529.9);
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h) Manufacture of electrical industrial rochinery and appliances 

(ISIC 3831);

i )  Manufacture of motor-vehicle parts and accessories ( ISIC 

3848.3);

j )  ftmufacturecf motorcycles and bicycles (ISIC 3844);

1) Building and repair o f a ircra ft (ISIC 3845);

■) Manufacture of optical instruments, instruments for medical  ̂

-surgical use, and precision instruments (ISIC 3851).

2 -  Establish the following qualifications which shall be mandatory

fbrthe granting of the permit referred to in the aforementioned

artic le  7, n9 1, paragraph c ) o f Law n9 348/77 o f August 24:

a ) The purpose for which a new enterprise is  to be created must 
always be confined to its  main activity and to activities in 

connection therewith, provided that such activities have 

been recognized as such by the Foreign Investment Institute;

b) Confirmed economic feas ib ility  of the project;

c) The total charges to be incurred with the transfer of tech­

nology not to exceed 5 percent of the national added value 

generated by the project;

d) All imported capital stock shall be in foreign currency only;

e) A ratio o f total capital stock/assets owned by the firm of 

not less than 30 percent;

f )  A positive accumulated balance in foreign currency (Inclu -  

ding indirect imports).within a maximum five-year period of 

pr ject l i f e ;

g) Ho harmful effect of the project upon the quality of ambien̂  

tal conditions.




