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The Zevrl cf develorment cf the Portuguese eCcnomy, if we wish

te me=2gure it in 3 simplified manner by using the indicztor of GY¥P
per czpita, places the country in a position far from thast of most
cther Zuropean countries, in particuler those of the E=C, which il
intends to join in the ne=r future.
-~ At the szm~ time, the economic system haa been cheracterised
ty » high degree of openness to the outside world, both with res-
pect to internstionsl trade and, more recently, regarding capital
novements 2nd transfers of technology.

sodernisetion of the system of production is urgent so thet
Tortugal can join the EEC at minimum social cost and ensure better stam-
derds of living sand a decline in the rate of unemployment.

An industrizl development strategy to a great extent con&itioned
by the extremely high dependence on oil (70 per cent of the sources
of primary energy and 25 per cent of imports) has been set out in
general terms st Government level, This underlined "the need for
a policy of research and development end for the sctive encoursge-
ment of technological innovation at all levels 88 part of & policy
of industrial development aimed at the crestion of a dynamic, com-
petitive and export-oriented industry". |

The techmnological aress considered as heving priority, defined
togetker with industriel priorities, are as follows:

l - Cptimum use of netional rew materigls

2 - Protection of the rompetitiveneas of traditional manufac-

turing industry

3 - Development of industrisl seciors benefiting from compera-

tive =2dvanteares

4 - Development and implementstion of technologies of the fu-

ture that will bring sbout independence




So as 10 attain the zbove objeciivez, the first priority ro-
cuirement is the dynemisation end mobilisztion of metionzl tethnc-
logicel canacities. Kovever, it will be ztsoluiely necessary Lo
heve recourse to foreicn technology at iks seme time &5 therc wWi:l
certsinly be an incresse in national experditure on K & D, vwrick i
present sccounts for & minute 0.22 per cent of tneé CXP. Heturally
this is a very brief reference regarding « vhole series of complex
problemns, But I do not wish io omit it so &s to indicate moré.pra-
cisely - thst is to sasy, with due modesty - the role played uvy tle
Foreign Investment Institute (IIﬁ) in cthe field of transfers of
technology.

According to the Foreign Investment Code - which might in fzact
alao be called that of transfers of technology - the ITE is in z pri-

vileged position for negotisting with -’ the foreian mvastor in ceneral and
su&thuniauﬂ.cuuxnnesjﬂ omdjruhnrfcrji:istmecrﬂylxﬂyckalﬁx;dlnxxlyvnth
the foreign hnﬁﬁxar,xr;uesenting for him the various branches of the Public
Administration.

By the fact that the importstion of capital and of technology
is subject *~ a system of-prior authorisation, the importance.of the IIE.
as an authorlglng body" is evidenmt. It should be guphasized, hovever,
thst it proceeds by following & line of discussicn and negotisticn,
attempting by this means to arrive at soluiions that may be eccepted -
by the investor or by the lessor of the technology, to the maximur
benefit of this country. On the other hand, a8 will be mentioned
belowx, the corientation of the IIE is at the seme timwe such &s to en-
Courage teéchnological development, in a manner thet is no: merely de-

fensive but promotionel .
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GLNT 4L CHARACTTAISTICS OF THD L=SI0LATICN

— * —— ————

In ordzr tket the obtjectives thet underlay in 1977 the legel
r-gulstion of Fecreizn Direct Investiments (FDIs) ana Trinsfers of
Technology (T/Ts) which forms en integral psrt of the Foreign In-
vestment Code (UIE)(I) may be Clexrly understcod, cne should beer
ir mind th=t the grzat mzjority of Fortuguese compsnies are very
smell end sre therefore in & weak negotiating pasition vis-5-vis
the foreign companies on which they zre dependemnt or with which
they are associsted by mezns of various legal forms of contract,.

The legal framework cremted by the CIE and the institutional
support given by the Foreign Investment Institute (IIE) is thus a
positive fsctcr with respect to the protection of the interests
of these compeanies,

On the other hand, there was glso awereness of the need to
estsblish clear rules of the game that would state explicitly the
essential perameters for the assessment of investments and foreign
technology snd would as a counterpart to this give those companies
that set themselves up in this country 2 number of guarantees and
incentives., International Investment and the transfer of techno-
losy were recognised as essential. to the modernisation of the Portu-
guese economy.

At the same time the Foreign Investment Code hss en underlying
principle of selectivity with respect to Foreign Investment, which
is nct confined to the case-by-case apprecistion of investment prc-
jects but goes &8s far 88 to ennounce 8 list of priority sectors,
vr.ich %es drawn up et the end of 158C (see Annex). ™.ere heve thus

been identified the sectors which it is thought will bring together

{1) Tecrec-Law No. 243/77, of 24 Angust 1977, =nd £850CLalsG I CTEES
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crn the en= fard cptimum cernditions regzrding cormperztive =advantages
cffercd by this country, 3sn< on the other hand stimuleting effects
on FD1 that are pctenticzlly more important: as & rule, these ¥ill
be investments requiring cspitel and technelogy that wiil le=2d tn a
denser industriel network by a synergetic effect and will have an
impact on the sale: market,

At to contractis regerding Technology, the Code is chiefly con-
cerned with clearly estetlishing the content of the Technology to be
iransferred snf the way in which it will be transferred (stipulstion
of the minimum content of contracts), at the same time as it attempts
to prevent s number of pfactices that have negative effects on the
lessee and on the nationsal ecandﬁy (excessive payments, restrictive

clauses and the non-use of national technological capacities),
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SLYINITIUN CF TiE FRINCIPLY (X TRANSFOR (F THUINOLGSY (/7))

According to the Code, zgreements for the trensfer cf tecChnology
are deemed to cover 2ll acts or contrscts in connection withs

a) the granting or licensing of rignhis for the use of petents,
trade nsres or marks, moéele, drewings or inventions as well
g8 the transfer of other non-peiented ¥knowx-how;

b) the rendering of technical zssistance for company menagement
and for the production or marketing of any goods or services
entailing expenditure arising Trom consultstion with or the
moveﬁent.of experts, the drawing up of plans, supervision of
production, market studies or personnel training;

c) agreements with compenies specialised in the construction and
maintenance particulerly of industrisl units, réads, bridges
and ports;

&) any oiher form of technicil assistance.

The scope of thé concept of technology transfer is indeed ra-
ther wide, encompassing different items from technical =zssistance
to the repair of a piece of equipment to the licensing of use of
patents or know-how,

" Due to the fact thst the relevance snd characteristics of the
~ontracts differ on financial, economic, technological and juridi-.
cal grounds, the Institute has adopted a classificstion of techno-
logy trensfer agreements involving nine basic types {licensing

strictu sensu; sale of know-how and/or industrial.prOperty rights;

studies; engineering; one-shot technicsal assistance; routine tech-
nical sssistsnce; servicing of equipment; trsining; other, inclu-
ding particulsrly franchising and software).

The Institute normally srrenges the types referred to into iwo
clzssas;
- Licunsing sorcenonts (strictu _esense =nd czie/rzesion)

-~ .8crvicing enrecients, covering 8ll the rermzining typs
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A & rule, this last catercry of T/T is thé ¢hiect of 2 Yrief
z5sessnent =imed stove w1l zt verifying thzt nztionsl technoiczic=l
czpz=City deces not exist and that the price to be nsid is in acecerd-
~znce with international standards.

The extent of the 2ssessment is nsturslly greater if it is &
ratter of & licensing contract, coverine e8 & rule legal, eccnomic
and techneolcgical aspects.

The suitability of the technology and the verification that
conditions exist for its effective transfer and acquisition are as-
pects that often imply the coopersation of the }Ministry of Industry.

Assessment of the economic aspects takes account of the effect
of the T/T on the lessee company and on the nationél economy {(direct
snd indirect cost of the T/T; effects on employment and Balance of
Payments and effects brought about in the sector in guestion).

As to the legal assessment, which sims to verify that the text
is in conformity with the lsw, more will be said below and in some

detail.




CUENTITATIVE AND RIGULATLEY FRAT XSS GF DNEFGRTLTICN OF 7ROl GY

Du-ing 1981 E11 contracts for the trenefer of tecknology were
registered, this number corresponding to sn increase of the crder of
32 per cent ccmpared with the previous yeer. Cf this total, 11 per
cent were for the renewal of contracts end 87 per Cent for new con-
trecte.

Cnly & small proportion of_these Eptals - 2,3 per cent - was for
contracts associated with new projects of Foreign Investment. On
the other hand, onlv 29 per cent of the total were for licensing con-
tracts, The so-called Servicing coniracts thus continued to be high-
1y important, outstanding among them being Servicing of Equipment and_
Studies.

It is interesting to note fhe distribution of contiects among the

msjor groupe of licensees:

1982 1980
. Companies with foreign capital (ECUESs) - 367 - 28%
. Private companies without foreign cepital - 34% - 39%

. Public bodies (including Public Corporstions) - 30% - 33

If we consider together "classes of licensees" aﬁd "types of moN-
tract®, we see that licensing contracts concern mainly private compa-
nies without foreign capital (52 per cent), followed by ECCEs (47 pe
cent). The major users of "servicing contracts® are public bodies
(42 per cent) and also the ECUEs (31 per cent).

It is further pocsible to verify the considerable and increesing
importsnce of contraéts entered into between interconnected compenies
(14 per cent and 13 per cent in 198C and 1281 respectively)., Thie
fsct was due almost exclusively to licensing contracis, where connecC-
tione beiween licensor snd 1icensee ccmpsanies pre-omirete (22 per cent

in 1330 =nd 53 per cent in 1931).
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With regard to sectorial distribution of T/T agreements, it is
important to note that the majority of the agreements (72%)
cortinued to be turned towards the manufacturing industry which,
nevertheless, has seen its relative position decrease when

compared to previous years.

The sector nhich occupied the most important position in terms
of number of agreements continued to be the Chomical Industry
(23%), followed by the Electrometallcmechanicals and
Electronics (13%), Textiles and Clothing (12%) and Paper
Industries (10%); these 4 sectors had already been the most
important ones in 1980; the positions of the last two, however,

changed places among themselvec.

" According to the CIE, Oontrpcts for the transfer of technolcyy
&re prdhibited fron 1no1uding any clauses considered to bo restric.
tive. ' Vo transcribe hereunder in its ent‘rety Article 28 of De=crec-
Law No, 348/77. of 24 August 1977;
ARTICL! 2§ ol
1., In ocroemonto ror the tronofer of technology, particularly wner
thooo rogultto rolationo hotween foreign firms and their bdbren-
' choo in thio country. tho following clauses shall not ba per-
| mittad: fﬁfﬁf;
») those yﬁiéh tie the p:ovioion of technclogy to the acouiri.:
of capipéi'soodo or ot intermediate products and other t:n'-

nologies from a specific sourcs;
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b) trocse wrick oblige the purcheser of the technolecy to trars-
fez- free of charge to tle seller 811 or any inventions or
improvem~nis zrising from the use of the technology conc=rnci;

c) those wvhich restrici the volume snd structure of production;

d) those which either directly or indirectly restrict markets to
which the importer of technology could have access;

e) those which limit the distribution channels to be used if
sich limitation os damaging to the dbuyer of the tethnclogy
or to the economic and commerciasl pclicy of the country;

f) those which reserve to the seller of the technology the
right to fix the selling or resale price of products incor.
porating such technology;

g) those which insist on the predominance of a foreign lan-
guage in the agreements for interp~etation purposes.

2, All sgreements for the transfer of technology shsll indicate

the duration thereof. ‘

3. In cases where the transfer of technology s&ssumes speciul in-
terest for the national economy some of the clauses listed in

Paragrsph 1 above may be authorised.

The objectives sre clear that it is desired to pursue with the
list trenscribed sbove, which cannot be considered as out of line
with the provisions which, by means of verious legal mezsures ( see
"laws for the protection of competition, EEC Directives, Guidelines
of the ICC (UNIDO) and OECD for multinstional companies), fhe Go-
vernments of the various 'countrie- ©  and international
institutions are making 2fforts to ernforce,

So it is not surprising that, in its first phese of e:istence, a
“deTensive” attitude was the prgdominant ct.aracteristic of the ran-
ner in which the 1TI% s=cted with respect to T/T contracts subjected

to its prior spprcval. In fact, studies csrried out on represenis-




tive gamples of centractis zpprov-d =fore 1375 showed the negotisting
weasvness of Poriuguese comparies regarding the granting of technolosy:
he overwhelming majority of coniracts contained export restriction
ciauses, helf "required rcturn to the supplier of inventions &and im-
prov=ments introauced inte imporied technuiogy and contained provi-
sions limiting the supply, production end distribution policies of the
concessionsire companies®, The exercise of industrial property
‘righte was in most cases limi ted,

At 81l events, attention should be drawn to the flexibility per=-
mitted to the Iustitute in the cupervision of these clsuses, without
which difficult situations might have arisen for the companies con- [
cerned eand, in the finel anulysis, been prejudicial to the inflow of ‘
technology.

Also noteworthy is the csre expressed in this provision to make
explicit the =zpplicsbility of the "rules cf the game" to interconnected
companies, wnich is indeced repested in more precise form in Decree No,
53/77, of 24 August 1977, which regulates the abovementioned Decree-
Law in mztiters of Transfers of Technology. In fact, its second ar-
ticle lays down:

1. The provisiong of tﬁis Decreze shall apply to all agreements for
the transfer of technology whether or not they involve indus-
trial prOpertf righte, whether or not privete or pubdblic bodiaQ
or internetional organisations are parties thereto and whether
or not they are drawn up individually or in ccnjunctior with
direct foreign investments.

2. Also covered by the provisions of this Decree are transfers of
technologv in which the recipients are associate ~zorpanies,
branches or anv n~ther form of renresentation of foreian comnm-

nies,




There Fas nroved 10 be z considerzble difference vatwoezn ns

q

ocZurrénce and Lne rsal importanf‘se of ile nronivited Clevsss relor- T2
to in the law, The IIE has naid narticular attention te the Claussg
that provide for limitations or prohibitions rizarding €Xucris, uc.e
onlyv beceuse of their obvinus and irmediate effects on trade but &l =c
owing to the small size of licensee cCompanies and thence the irpossi-
bilitv of their competing in future in external markets which sucn =
practice entails.

lhe intervention of the IIE reduced by 50 per cent the occurr-nc-
of this restrictive clsuse in licensine contracts examined in 15A3].
The concern t.o maintain a balanced situstion nas led to the acceptsance
of market limitations fon other territories where the licensor hzs

‘grented licences. On'the cther hand the licensee, specially when it is a small

or medium-sized companv, has every interest iﬁ obtaining an exclusive
licence; a wish justified in the majority of cases owine to the ini-

tial investment effort and the small size of the market. ~icenscrs

48 2 rule protect their interests in case licensees do not show trham-
selves able to Gebelop & reasonable level of quality and/or quantity
production.

‘he transfer to the licensor, compulsory and witkout pavmen®, of
improvements or inventions alsn takes nlace fsirly often. A cSowmpro-
"isr solution that has at times been accepted is the establishmeni cf
-onditions of reciprocity.

The comnnlsorv acqnisitionfom the licensnr of raw materisls ana
intermediate wrodncts, with conseguences for the import price level
end the non-diversification of snurces of sunply, is ancther of th=s
cieuses which attempts have been made eitner to eliminate “recm con-
tracts or at least to transform so that they function more 3as =a

rantee of sales th=n an nblis=tion to purchase, but alwavs at Inti~-

national prices,




Une ssnect on which the 1aw is silent, but wshich is considered
hichly imrnortant, is that concerning clanses inserted after the con-
trsct hss “~me into oneration. These are quite freguent, 3slbeit
very variable in content. At times they concsern lecitimate rieghts
of the licensor, esoeciallv when t'-se sare industrial prorertv rights
*he validitv of which extends bhevond the neriod of the comtrscy, or
when their nnrmnose is to nrotect ¥now-how considered secret, which
leads to limitation of the oossibility of the lesses transferring it
to third parties after the contrasct has exnired. At the onposite
extreme there are contractusl nrovisions incompatible with = true
transfer of technelogv, examnles being thrse clauses that requive the
destruction of equipment, or those that nrohibit manufsecture of the
product that festurcs in tuec contrect using the ¥Ynow-how acquired
during the validity of the contract.

It is thus foreseen that a revisinn of the Code will inClude a
new "nrohibited clanse"” referring to obligations entered into after
the contract has come into oneration, which finally come to formalise
what has been the nractice of the Institute, To counterbasal ance
this, matters that are ccnsidered less imn&rtant may come to be treat-
ed in the law in & more flexible manner. Thie is the case of the
clause referring to the lanenage of the contract, as well as that re-
ferring to transfers of inventions and imorovements introduced by éhe
iessee. »

With respect to the veriod of vaelidity of the contract, the IIE®
intervenes in 22 per cent of contracts registered, which results in
the aimost total eiimination of contracts of unstated or indetermi-
nate validitv and to 2 zenersl reduction in the period, In manv
csses, even sn, orovision is mede for the possibility of ~enews],

generally for annual) periods,
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The Code contsins no reference to the ratter of pavrent for i:zcr-
nolory. This is however one of the questions thst ¥ equently lezds

tc the intervention of the ITE: 24 ner cent of licensing contracts

(strictu sensu) have had the level of rcysalties reduced hy 2% which has
led 0.2 fall in the average royalty rate from 4.7 to 4.4 oer cent.

A certain degree of develcpment is therefore justified in this
matter - pasyment for immwnrted Technology -~ so that it mav be quanti-
fied and questions of a cnncrete nature discussed that fsll witnin the

comnetence of the department thsat deals with the assessment of T/7T

contracts,
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PAYIERTS FOR THE CONTRACTUAL IiTPORTATION OF TECENOLOGY

The imbalance between the flow of payments for imports of tech-
nology in Portugsl compared with the flow of export receipts is nigh-
1y important and has a tendency to increase, as can be seen from the
following tables

TABLE I
Rights for Patents, Tredemsrks; Hocdeis, etc.
110 escudos)
1972 1973 974 1977 1978 1979 1980

—

Payments (1) 293 357 518 764 779 1072  15A4
Receipts 24 36 4 105 83 131 185
Balance -269 -319 -471 -659  -696 -941 -1362
Coverag\v\%) 8.2 10.€ 9.1 13.7 10.7 12.2 12,0

SOURCE: Central Bank '

A study made by the Im(z) concludes that there is an underas-
sessment of those sume in respect of receipts, adding "... it is not
}ikely that receipts concerning exoorts of technology exceed A% of
payments®, |

Portuguese total techmological payments amounted to 4.2 billion  escu~
dos in 1980 and 5.8 billion escudos in 19R1. Growth rate for the
peried 1979/81, at current rrices, was 34,1 2.

Five countries (USA, Germany, United Kingdom, Switzerlasnd and
France) were the recipient countries of &about 70/75% of total pay-
ments, USA being the most in-vortant destination, despite a continuous

regression in relative terms that took France into first plsce in 1931,

(11 >, whole range of flows are not included..technical assistance to

iy 3

management and services, engineering studies, personnel training,..

(2) SIMOES, Vitor Corado - Payments for technology; Portugal
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(1% eccudos)
HAIN CUUNTRIES 1978 & 1979 & 1930 & 1331 e
1.S. A, 566 26.1 544 19.5 707 16.8 824 14.2
FRANCE 334 15.4 435 17.9 514 12.3 1003 17.3
St ITZERLAND 317 14.6 278 10.0 534 12,7 621 10.7
SERANY 256 11.8 312 11.2 675 16.0 676 11.6
UNITED KINGDOX 173 8.0 261 9.4 564 13.4 644 11.1
BELG IUK 115 5.3 243 8.7 314 7.5 399 6.9
SVEDEN 98 4.5 137 4.9 115 2.7 132 2,3
TOTAL 2171 100 2782 100 4204 100 5796 100

SOURVE: FII; Based on “eniral Bank

It is interesting to note that slmost 6C per.cent of payments

have gone to EEC countries, while EFTA hass received only 20 per cent

of payments in the last four years.

The Netherlands, Spain and

Italy sppear st times, but not regularly, with figures of the order

of 4 or 5 per cent or even 7.8 per cent of total payments, ae hap-

pened with Spain in 1931,

It is further worth noting to which sectors go such tran

of technology and detecting any correlation between courtries of

origin and sectors imporéing technology over the last three years:




(10° escudos snd &)

PAYMENTS UNDER T/T (UNTRAUTS BY SEUTORS OF ACTIVITY

SECTCRS 1979 1280 1931
31 - Food Processing 10.8% 8.1 6.5
3. - Pulp and Paper 6-9 4.2 4.1
35 - Chemical Sector 33,1 38.2 29.9
37 - Iron &nd Steel 4,9 - 5.4 3.4

Baesic Industries
38 - Yets]l Products 17.5 21.7 22.7
41 - ERlectrical Energy 4.8 2.6 2.6
50 - Construction 6.5
83 - Business Services 5.5 3.8 3.9
Cther 1€.5 16.0 20.4
VALUE 2782 4204 5796

TOTAL

100.0 ‘1000 100.0

Sectoral breakdowns show that chemicals and metal products,
machinery and equipment account for about 607 of the psyments.
A cross-snalysis - country/sector - shows the following:
Chemical sector —p Germany
Metal products and equipment —» U.S.A,
Pulp and paper -—» Sweden
Food processing —s» Switzerland
An analysis that taves account of the percentage of foreign ce-
pitel existing in lessee companies is also of grest interest, and lesds
to the conclusion that the contractuel importetion of technology is
much more cormon smong such companies than among those without any
foreign participation: the ECCEs accounted in 198C for ¢l per cent

of the totel of peymente for technology, while in 1331 thie percenizge
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%«a8 63.8 per cent. If we consider only those companies with & ma-
Jority of foreign capitsal, even 50 the percentsges were high: 51
end 48.8 per cent in 1930 and 1931 respectively.

On the other hand, the majority of contracts entered into vy tne
ECCEs are with the parent Company or its subsidiaries; 52 per cent
of total payments made in 2980 and %1 per cent in 1981 - thch empha-
sises the particular factors concerned in the assessment of such comn-
tracts, especially difficulties of establishing boundaries between
the various categories of the leasing of "techmnology and the respec-
ti;;ipiynent;‘ it often happens that the Portuguese subsidiary shows
e very low negotiating capacity vis-a-vis the psrent company. It is
natural that a tax sysiem more favourable tc the cession 6f techno-
ldgy that to prof;t énd distributed dividends contrit™utes ﬁothing to
improve this situatiocn. However, certain progreses has been observed
in this field, showing that 1£ is worth following a way of negotia-
tion, avpiding falling into the temptation of general prohibitions of
royalty psyments between interconnected companies which often, we be-

.lieve, will not avoid psyments under other headings (e.g., servicing).
It would be of greater interest to distinguish those intercomected - Compa- ---
nies that form part of the Portuguese economy, genersting ecceptatvle
levels of national value added and positive results for the Balsnce -
of Psyments - from those that have sn slmost zero industrial im-
oact'und 2 high degree of dependence on imports. That is. the ap-
preciation from the economic point of view of contrscts for the trens-
fer of technology is in the first place done 80 as to have an ides of
the effects of the compeny's activities, without attachiﬁg eny less
importance tc whether at the same time there is 2 perticipation in

the joint stock and in the control of management.
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ISSUZS CUNNECTED WITE ITSTE(DS OF .TAYVIIERT

{

£asia on which Rovalties and Royaslties rates are czlcnlated

On these issues the lax lays down that it shall be compulisory
for T/T contracts to contain a "detailed description of the techno-
logy content and of the exact forrm in which it is supplied, as well

as the types, forms and amounts of psyment due® and moreover thsi

-

"sale prices of goods and services shall be fixed st levels not

rbove those ruling on the internationsl market whenever tramnsactiocns
are foreseen in these seme goods and services betveeq the party sup-
plying and that receiving the Technology".

After 4 years of operation of the IIE, contracts having been
irequent in which this Institute has intervened so &8 to improve the
contractual balance with respect to payments, it is not clear what a
legal text might have to contain so as to be a solid support in ne-
gotiations. For the variet& of situations is so great that (save
in the case of servicing contracts, ir which assessment of the pay-
ments involved is relatively easier) there would be a risk of having
to obey very strict rules which in practice could be unfair and =
hindrance to the flow of Technology.

Negotiating problems arise above all in the field of Licensing
Contracts, which are a8 a rule paid for by means of royalties and,
to a less erxtent, by a lump sum. More often thé°follow1ng questions

are put:

a) Basis on which Hovalties are calculated

By far the most ususl criterion is the ealculation of a percentage




.b)
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on 'sales"(xz). It is rere (with the exception of the elec-
tricel engineering and eiectronics industries) for there to

be companies that negotiate a besis for Royvalties thiat is
linked to their oversall nerformance (e.g., nrofit or additional
orofit) or to the degree of industrial transformation that they
make possible (e.g., deducting from the basis of the calcula-
tions the wvelue of purchases from the lessor of rsw materials
and intermediste goods). This situation has not proved easy
to change, 2lbeit somethinz has been achieved towards trans-
forming fixéd pwments into pavments linked to production/sales,
at times differentisting sales to the external market.

Level or rate of rovalties

-

The difficulty of access to detesiled information regarding the
rates usual in other countries and/or with other lessors of
technology, the inequalities in negotiating power between the
parties and their capitsl links are some of the factors to
bear in mind in t;e appreciation of contracts submitted for
the approval of the IIE,

Despite the difficulty cf comparing the different contracts,
even those within the same sector, it is becoming possible to
ascertain and mske known those royalty ra‘.es wh{ch are under-
stood to be maxima, which at least hses the advantage of resol;
ving anomalous situations. However, this is a "reasonatle

limit® which is by no means satisfactory for a Correct assess-.

ment of contrasctual charges.

(xx) It is interesting to note that the legal measure that defined a

list of priority sectors for foreien investment steted clesrly

what vere the requisite features that nrojects must contein so

88 to benefit from sutomatic spprovael,

In the chapter on payments for Technolcgv connected with these

projects, the folloxing is the rule stated: _
"Tia total cha~ves to be incurrad with the trznsfer of tech-
natnzv are not to exceed 5 per cent of trhe nsetional valwe
aided menerated bv the project.”
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In licensing contracts th= averaze rovalty rste in 1231 was
4.45 ner cent, against some 4 per cent in 13RO, In 1331 the ITE
intervened in 24 ner cent of these contracts, and the averace re-
duction obtained in the respectiive rates was of the order of 2.2

ner cent.




HESULTS OF APPLICATION OF THE CODE

It can today be stated that the creéation of new laws and rzzal--
tions and of an irstitution orieénted tovards the control of FPDI =upt
T/T has not caused a reduction in their flow,

Statistics show that high growth rates were sttained without

m
.
t

cessive concentration either by countries of origin or py sectors of
-activity. .Neither has there been any slowing-down in respect of T/T

- -

contracts, and their number has been increasing.

cmv -t rm——l— 4




This is certeimly in part due to the reasonableness of the cri-

teria used. It is rare for én application to pe rejected, whether
in the field of FDI or in that of T/T contracts.

In the same way the effects have been felt of concrete actions
to prombie and welcome foreiegn investment carried out with a certain
intensity throughout the 4 years that the IIE has been in existence.

The lessons learned regarding licensing activities, which will
be progragsively reduced over time, today already constitute an im-
portant_baéia for fhe'correct iaunching of actions of various natures
intended to create conditions for the more correct importation of
technology and for its acquisiticn.

We wish in particular to mention those actions that aim to mzke
. available to lessees general informstion as to the nezotiation of
T/T contracts, available technonlogies (with particular reference to
small and medium-sized companies), supmrrt in the pre-negotiation
stage , monitoring the effects of the imnortation of T/T vis-a-vis
existing expectations of expansion in activity or imnrovement in
oroductivity, and further as to increasinz the dezree of techmnolosi-
cal independence., Many of these actinns involve the strengthenin:

of coordination with Porturuese and international bodies,




PAYMENTS RESULTING FROM CONTRACTS FOR

YZARS

1978
1979
1980
1981

THE TRANSFER OF TECHNOLOGY

- o = o o

2 170 683
2 781 627
4 203 573
5 795 921

Average growth rate~

1978/1981

38.7%

49 404 443
56 856 083
83 967 341
94 172 180

24.0%

..Ea-
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From ®sn oversll sporecistion of the criterim for assessing /T

(set ont in Article 22 of the CIE transcribed above) we are todav
convinced that these criteris are correct and that the activity of
the I1IE has been sho#n to be beneficial, in narticular owing to the
siznificant reduction in restrictive clauses and in the level of pav-
ments, as well as through the maximisation of the use of nationsal

.chnological capacities, There is naturally & good deal of room
for imnrovement in this field, and it i& certaiff thet only with an
increase in national investment in R & D and by strensthening coope-
ration with Specialiat international orgenisations wiil it be poss-
ible to acce;erate and correctly orientate the process of techmolo-

gical development in this countrv.
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PRESIDENCY OF THE CABINET

PRIME MINISTZR'S OFFICE
DECISION NO 382/80

Direct foreign investment has a complementary roie in relation to
domestic investment and should be directed towards specific areas
where its induced effects can be helpful by providing added techno
logy, capital stock and trade relations that at present cannot be
pocured by the domestic investor.

With a view to finding out the areas where priority should be given
to foreign investment, two studies based upn Jifferent methods of
investigation were run by the Foreign Investment Institute. One of
them was conducted using selective and ordinating patterns whereby
the areas graded according to joint criteria, some of which subjec
tive , such as on science, art, technolojy, market potentialities
for the sale and purchase of products, manpower, capital stocx ,
synergetic effects, patrimony and natural resources of the country,
strategical plans and policies, and other objectives (production ,
establishments, trade with foreign countries, labour, raw materials,
enerqy and capital stock).

The other, an economfc study in its essence, aims at maximisation
of social welfare. There, the areas were selected according to thet
economic effectiveness measured in terms of international competi-
tivity at shadow prices and taking into account, also, comparative
dynamic advantages generated by a division of expected internatio-
nal labour and the strength of multinational corporations in the
technical and marketing fields.

. In spite of the obvious diversity uf the methods used, the results

obtained were largely coincident and, after having been properly
coordinated, made 1t possible to establish four areas of equivalen
ce by order of interest to the domestic economy in so far as fo -
reign investment is concerned. Also, after having been subsequently

Y




tested, the reliability of this classification was fully confirmed.

. Since the definition of areas of priority is the first step for 1i
beralisation of capital stock activity, it has been decided to
begin with no other than the areas that should be given first prio
rity. On the other hand, a few sectors of interest to the national
economy were not considered in this initial stage either becauseof
their being subject to legal restrictive measures on foreign invest
ment (mines and fisheries), or because of peculiar characteristics
involved {agriculture and tourism) preferably requiring negotia -
tions.

. To give execution to the provisions set forth under Art. 7, n9 1 ,
paragraph c) of the Foreign Investment Code (Law nQ 348/77 of Au -
gus“ 24) and pursuant to a proposal of the Foreign Investment Ins-
titute, the Cabinet has decided ti ¢ following in their meeting held
on 28 October 1980:

1 - That for the purposes of Art. 7, n? 1, paragraph c) of Law nQ
348/77, priority shall be given to foreign investment aimed at:

a) Preservation and processing of fruit and alimentary horti
cultural products (ISIC 3113);

b) Manufacture o7 spice components (under ISIC 3121.9);

c) Transformation of chemical inorganic by-product stocks (un-
der ISIC 3511);

d) Transformation of chemical organic by-product stocks-pig -
ments (under ISIC 3511);

e) Manufacture of basic ph-.maceutical products (under ISIC 3511);
f) Reclaiming animal by-products (under ISIC 3522);

g) Manufacture of tensoactive products (under ISIC 3529.9);
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h) Manufacture of electrical industrial machinery and appliances
(ISIC 3831);

i) Manufacture of motor-vehicle parts and accessories { [ISIC
3848.3);

j) Manufacture ¢f motorcycles and bicycles (ISIC 3844);
1) Building and repair of aircr>ft (ISIC 3845);

m) Manufacture of optical instruments, instruments for medical
-surgical use, and precision instruments (ISIC 3851).

2 - Establish the following qualifications which shall be mandatory
for the granting of the permit referred to in the aforementioned
article 7, n0 1, paragraph c) of Law n? 348/77 of August 24:

a) The purpose for which a nev enterprise is to be created mst
always be confined to its main activity and to activities in
connection therewith, provided that such activities have
been recognized as such by the Foreign Investment Institute;

b) Confirmed economic feasibility of the project;

c) The total charges to be in..rred with the transfer of tech-
nology not to exceed 5 percent of the national added value
generated by the project;

d) A1l imported capital stock shall be in foreign currency only;

e) A ratio of total capital stock/assets owned by the firm of
not less than 30 percent;

f) A positive accumulated balance in foreign currency (inclu -
ding indirect imports) within a maximum five-year period of
pr ject life;

g) No harmful effect of the project upon the quality of ambien
tal conditions.







