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P R E F A C E

In the ege of science and technology the development, transfer 
and regulation and control of technology are crucial issues of national 
policy in both tne developing and the developed economies. The im
portance of science and technology for social and economic development 
vas stressed at the United Hâtions Conference on Science and Technology 
for Development held at Vienna in 1979-

Since developing countries acquire a major part of their technology 
from abroad, policy makers in these countries are increasingly interested 
in various aspects of technology transfer, particularly in its 
regulation and control. A steadily growing number of Governments 
of developing countries have adopted a policy of controlling the 
inflow of foreign technology and have taken steps to set up 
regulatory agencies.

The expanding role of Governments vith respect to technology 
developn^rt ”nd transfer is particularly marked in Latin America 
and to a sscr degree in certain Asian, African and Arab States.
This tre~d is e .pected also to continue in the future. One may 
expect also that sane international or regional ¡pyasures will be 
formulated particularly in a view of current discussions on relations 
between the industrialized countries of the North and the developing 
countries of the South.

The regulation of technology inflow may embrace two (2) 
distinct but closely inter-related goals. On the one hand, it 
may concentrate on obtaining the most favourable commercial 
conditions in technological agreements vith an emphasis on 
eliminating restrictive provisions, such as tied-in clauses and 
over-pricing. This could be called a "negative approach" since 
the Government assumes the function of a euardian against 
infringement of the national interest.
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On the other hand, Government action may concentrate on 
promoting, through legislation and other measures the inflov of 
appropriate industrial technology in order to bridge major tech
nological and production gaps. This "positive approach" lays the 
basis for more efficient use of imported technology to accomplish 
accepted national goals.

In practical terms both positive and negative aspects of a 
policy on technology inflov should be carried out simultaneously, 
only when a judicious balance has been reached between these two (2) 
approaches can the inflov of foreign technology serve as an effective 
instrument for technological growth in developing countries.

At present the policies of developing countries stress the 
negative aspects of technology inflov policy. There is, hovever, 
a groving awareness in these countries of the need to complement 
negative measures with their positive ones.

The present volume in the Development and Transfer of Technology 
Series represents a collection of data on government regulations of 
technology transfer. With the co-operation of the government insti
tutions in the countries selected for this study the secretariat of 
the United Nations Industrial Development Organization was collect 
and publish the most recent information on the regulation of inflov 
of foreign technologies in these countries and its effects.

The material on the situation in some of the Arab countries 
(unfortunately data verc not available on all of them) vas compiled 
in response to the recommendation of the UNIDO-WIPO Conference on 
Industrial Property and Transfer of Technology for Arab States, 
organized by the United Nations Industrial Development Organization 
and the World Intellectual Property Organization and held at 
Baghdad from 5 to 10 March 1977, that the Industrial Develop' ent 
Centre for Arab States (IDCAS), in co-operation with WIP0 and UNIDO, 
undertake a survey of the situation of industrial property and
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transfer of technology in the Arab countries. It discusses recent 
trends in legal and institutional measures related to technology 
inflow in selected developing countries of Latin America, Asia and 
the Far East, the Arab world, Africa and Europe. It also evaluates 
the existing legal and institutional arrangements.

The first chapter reviews recent legislative measures under
taken in selected developing countries to regulate the growing 
technology inflow. It begins with the Andean Pact - historically 
the first example of such complex legal regulation of technology 
import and ends with Nigeria which only approved regulatory measures 
in June 1979 •

The second chapter describes the organization and functions 
of agencies regulating technology transfer that are operating in 
some developing countries.

The third chapter analyses the effectiveness of selected 
regulatory agencies.

Materials on the Arab countries were collected by Selim Kerollos 
of the Suez Oil Company, Cairo, Egypt, and complemented by a UNIDO 
fact-finding mission.

This study has been prepared by Jan Monkiewicz of Warsaw 
Polytechnics, Warsaw, Poland, in co-operation with the secretariat 
of UNIDO.

It is expected that in the future UNIDO will issue a revised 
and updated version of the present document.



1
LEGISLATION CONCERNING AGENCIES REGULATING TEE INFLOW OF TECHNOLOGY

Generally speaking, three (3) closely interrelated aspects of 
the import of technology can be distinguished in the laws and regu
lations of developing countries - industrial property regulations, 
foreign investment lavs and licensing arrangements. Historically, 
industrial property regulations were the first to emerge, forming 
the basis of technological policy in developing countries for a 
long time, particularly before they became independent. Next, 
attention was given to foreign investment lavs, which seem at 
present to be the most thoroughly developed both in terms of 
legislation on technology transfer and particularly on licensing 
are of much later origina and subsequently less widespread and 
refined.

Industrial property regulations per se do not influence 
particular contracts concerning the inflow of technology - they 
create the framework for the development and transfer of technology. 
Such regulations usually include patent arrangements, trade marks, 
utility models and industrial design.

Foreign investment laws govern the inflow of technology 
through direct foreign investment. They usually regulate the 
registration and approval of foreign investment cases; establish 
rules relating to ownership and establish principles governing 
repatriation of profits, fiscal and tariff treatment and various 
guarantees to foreign investors.

Recently the regulation of technology transfer arrangements, 
especially licensing, has increased, evidence of the growing role 
of licanses in technology transfer to developing countries. Such 
regulation usually covers the registration and approval of licensing 
contracts (both patent and know-how) transfer, service agreements etc.; 
fees and royalties; and fiscal and tariff treatment of licensors with 
respect to payments derived from such operations. All these aspects

1
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of technology transfer regulations are discussed below.

Latin America

Andean Group

One of the earliest and most important decisions concerning 
the regulation of the inflow of technology and the treatment of 
foreign investment by developing countries vas taken by the Andean 
Groupé.

The historic Décision 2k of the Commission of the Cartagena 
Agreement, together with Decisions 8k and 85, set a precedent for 
treating the flow of technology and established a basis a direct 
government role in the acquisition of foreign technology. Thèse 
Decisions influenced legislation both in and outside Latin America. 
Extracts from Decision 2k legislation reproduced below:

Members of the Andean Pact include Bolivia, Chile, Colombia, 
Ecuador, Peru and Venezuela.

"Article 6 Control of fulfilment of the obliga
tions contracted by foreign investors shall be the 
duty of the organization which registers the invest
ment, in co-ordination with the proper government 
divisions and agencies in each case.

In addition to the functions indicated in 
other provisions of the present regime and of those 
established in the respective regulations, the

— Decision No. 2k of December 1970 of the Commission of the Cartagena 
Agreement "Common Rule of Treatment for Foreign Capitals and on Trade 
Marks, Patsnts, Licenses and Royalties". English translation of the 
lav was provided in "Key Legislative and Administrative Acts and 
Measures Iffecting and Regulating the Flow of Foreign Technology 
in Selected Developing Countries" - ID/WC.275/2, 11 April 1978.
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competent national body shall:

Control fulfilment of the commitments 
of national participation in the technical, 
administrative, financial and commercial 
management, and in tne capital, of the 
company;

Authorize in an exceptional way the 
purchase of shares, participations or 
rights of national or mixed companies 
by foreign investors, in accordance vitb 
the provisions contained in Articles 3 and 
U of the present regime;

Establish a system of information and 
control of the prices of the intermediate 
products vhich may be furnished by suppliers 
of foreign technology or capital;

Authorize the remittance abroad, in 
freely convertible currency, of every amount 
vhich the companies or investors may be en
titled to remit in accordance vith the present 
regime and vith the national lavs of the 
respective country;

Centralize the statistical, accounting, 
information and control registrations connected 
vith direct foreign investments, and

Authorize licensing contracts for the use 
of imported technology and for the exploitation 
of trade marks and patents.

Article 18 Every contract on importation 
of technology and on patents and trade marks 
must be examined and submitted for the approval 
cf the competent body of the respective Member 
Country, vhich must appraise the effective
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contribution of the imported technology, 
by means of an estimate of probable profits, 
the price of goods containing technology, or 
other specific forms of measuring the effects 
of the imported technology.

Temporary Provisions:
Article A The present regime will be

come valid when all the Member Countries 
have deposited in the Office of the Secretary 
of the Board the Instruments by which it is 
put into practice in their respective terri
tories in accordance with the provisions of 
the second paragraph of Article 27 of the 
Cartagena Agreement.

Article B Foreign investment, which 
exist in the territory of the Member Coun
tries at the time in which the present regime 
becomes valid, must be registered before the 
respective competent national body within the 
following six (6) months. These investments 
vill continue to enjoy the benefits granted 
by current provisions in every respect which 
is not contrary to the present regime.

Article C While the regulations estab
lished in Temporary Article G of the present 
regime have net become valid, tte Member 
Countries will abstain from signing unilateral 
agreements or industrial property (trade marks 
and patents) with third countries.

Article D Within the three (3) months 
following the date on which the present regime 
becomes valid, each Member Country vill de
signate the organization or organizations
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vhich are competent for the authorization, 
registration and control of foreign investments 
and for the transfer of technology, and will in
form the other Member Countries and the Board 
regarding that designation.

Article E All contracts on the importation 
of technology and on licences for the exploita
tion of trade marks and patents of foreign 
origins signed prior to the date on which the 
present regime becomes valid must be registered 
before the competent national body vithin the 
six (6) months following that dati.

Article F Within the six (6) months 
following the date on which the present regime 
becomes valid, the Committee, upon request of 
the Board, will approve the regulations of the 
Subregional Office of Industrial Property 
(Trade marks and Patents).

Article G Within the six (6) months 
following the date on which the present regime 
becomes valid, the Committee, upon request of 
the Board, will adopt regulations for applying 
the provisions on industrial property (trade 
marks and patents) which will comprise, among 
others, the subjects which appear in 
Annex No. 2.

Article H Member Countries commit them
selves not to establish incentives for foreign 
investment other than those contemplated in 
their industrial development legislation at 
the time that the present regime becomes valid, 
as long as the obligation referred to in 
Article 28, second paragraph, of the Cartagena 
Agreement, on harmonizing industrial development
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legislation, has not been fulfilled.
Likewise, before November 30, 1972, the 

Committee, upon request of the Board, will 
adopt the necessary measures to harmonize 
the regime of incentives applicable to the 
other sectors.

Article i Within the three months 
following the date on which the present 
regime becomes valid, the Committee, upon 
request of the Board, will determine the 
treatment applicable to capital belonging 
to national investors of any Member Country 
other than the recipient country.

Within the same period of time, the 
Committee, upon request of the Board, will 
determine the rules which are applicable 
to the investments that the Corporacion 
Andina de Fomento (Andean Corporation of 
Development) may make in any of the Member 
Countries."

Argentina

Two (2) laws concerning transfer of technology were enacted 
in Argentina in 1971, Law No. 19135, which prohibited the imposition 
of certain restrictive conditions on the automobile industry, and 
Lav No. 19231, which prescribed the regulation of agreements for 
foreign technology and patents and created a National Registry for 
Licence Contracts and Transfer of Technology. These lavs stipulated 
that contracts vould not be approved if they contained clauses that 
required equipment, raw materials or components to be purchased from 
certain sources; restricted exports, included unreasonable grant-back 
provisions, provided trade mark licensing without know-how, imposed 
Jurisdiction of foreign courts or required unreasonably high 
payments.



-10-

A new lav, Law No. 2079*4, vas enacted in late 197*», replacing 
the earlier ones, the main provisions of which are contained in 
Article 5 (stipulating which contract proposals vill he rejected), 
and Article 6 (enumerating restricted clauses that will not be 
permitted in contracts).

An interesting novelty in this Lav is Article 33, which made 
it possible to obtain advice from the National Registry on the 
terms of an agreement before officially submitting it for approval 
and r ;istration. In this way, the lav gives local entrepreneurs 
the opportunity to carry on extra negotiations with fo'reign partners.

In August 1977, the Government again revised its transfer of 
technology policy, liberalizing in particular screening and approval 
procedures by enacting Law No. 21.617—

Contrary to what was provided in Law 19.231 and in conformity 
with Law 20.79*»» contracts of a gratuituous nature are included 
within the scope of this Law*. The reason for their inclusion is 
to obtain for the national Government a full knowledge of all 
technological actions and at the same time to give greater 
security to the local recipient with regard to his rights 
under the licensing instrument in the event of third-party 
infringement.

Excerpts from Law No. 21.617 are given below:

"Article 1 Any voluntary act of legal 
consequences having as its principal or

— Transfer of Technology Law; Lav No. 21.617, Buenos Aires,
August 12, 1977. English translation was provided in "Key 
Legislative and Administrative Acts", op. cit. ID/WG/275/2 
p. 76, 11 April 1978. See also J. Otamendi - Update on 
Licensing in Argentina, LES Nouvelles, Journal of the Licensing 
Executives Society, September 1979, Vol. XIV, No. 3, pp. 19*»-198.
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accessory object the transfer, assignment 
or licensing of technology or trade marks 
by persons domiciled abroad, for a price 
or free of charge, to physical or corporate 
persons, whether public or private, domi
ciled in this country, must be registered 
in the National Register of Licence Con
tracts and Transfers of Technology established 
by Lav No, 19>231 and confirmed by Lav No. 
20.79** and alvays provided such acts produce 
effects in this country.

Article 2 The following voluntary acts 
of legal consequences are included in the 
preceding article, their enumeration being 
merely illustrative:

(a) The acquisition of rights or the 
grant of licences for the use of patents, 
industrial designs and models, trade marks 
or any other industrial property right 
that may be established in the future;

(b) The supply of technical knowledge 
by means of the description of processes, 
formulae, specifications, or other means, 
for the manufacture of products or the 
rendering of services;

(c) Technical consultancy assistance 
and services;

(d) The supply of basic and detail 
engineering.

Article 3 The voluntary acts of legal 
consequences included in the preceding 
articles, vhereby technology or trade marks 
originating from abroad are transferred to 
another person also domiciled in this country,
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must be registered even though the supplier 
is domiciled in this country. The local 
supplier of such technology or trade marks 
shall be liable for the damages that may 
be suffered by the recipient because of 
failure to register an act included in 
this article vhen he does not notify such 
recipient of the existence of the condi
tions stated therein.

The Law, however, in Article b 
excludes expressly certain technology 
transactions from this obligation:

(a) Acts executed by the Armed or 
Security Forces or by agencies related
to national defence, whenever the National 
Executive Power decrees that they qualify 
as military secrets.

(b) The supply of technology, in 
work lease contracts, provided by the 
owner of the construction to the con
tractor to enable him to execute the work.

(c) Licence agreements for use or re
production of copyrights or selected rights 
even when they include the use of a name, 
pseudonym, trade mark, sign, logo or any 
other particular sign that serves to 
identify the holders of said rights and
to permit the necessary control of their 
reproductions."

Brazil

The flow of technology into Brazil is at present regulated 
by Normative Act No. 015, Registration of Contracts Providing for
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the Transfer of Technology aud Related Agreements, of 11 September 19T5 
which gives authority to the National Industrial Property Institute 
(INPI) to evaluate and approve technology agreements— .̂ INPI vas 
created in 1970 and at present its authority over transfer of tech
nology includes *11 types of agreements as described in the extracts 
given belov.

"2. - Concept and Basic Conditions of a Licence 
Contract for the Working of a Patent: Objective A
"licence" contract shall be deemed to be a contract 
specifically designed to authorize the actual, working 
by third parties of the subject of a patent regularly 
field or granted in Brazil, where an industrial pro
perty right has been duly established in terms of 
Law No- 5-772/71 (Industrial Property Code).

- Concept ana Basic Conditions of a Licence
Contract for the Use of a Trade Mark or Publicity 
Slogan: Purpose. A "licence” contract shall be
deemed to be a contract specifically designed to 
authorize the effective use, by third parties, of
a mark or publicity slogan that has been properly 
field or registered in the country, where an in
dustrial property right has been duly established 
in terms of Law No. 5.772/71 (Industrial Property 
Code).

- Concept and Basic Conditions of a Contract
for Technical-Industrial Co-operation: A contract for
"technical-industrial co-operation" shall be deemed to 
be a contract for the specific purpose of acquiring 
knowledge, techniques and services required for the

—  Ato. normativo No. 015 de 11 de setembro de 1975, Revista 
de prcpriedade industrial Brazil, No. 256 setembro 16, 1975.
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manufacture of industrial units end submits machinery, 
equipment, components thereof and other capital goods, 
upon order.

6. - Concept and Basic Conditions of a Specialized 
Technical Services Contract: Subject. A "technical ser
vices" contract shall be deemed to be a contract for the 
specific purpose of planning, programming and formulating 
studies and projects, and likewise for the performance 
or furnishing of services of a specialized kind that 
are needed by the country's production system.
Hote: In cases where urgent technical services are
furnished individually by foreign technicians and the 
total amount of renumeration does not exceed $20,000, 
or the equivalent amount in some other currency, the 
contract formality may be waived; and registration 
may be made directly on the basis of the invoice, in 
which the services must be duly specified."

On 12 January 1978 a new law Normatic Act 30, reflecting 
Brazilian striving for technological independence, was issued— .̂ 
According to this Act, Brazil will no longer approve technology 
transfer agreements in the automobile industry except those 
relating to specialized technical services when it is found 
necessary.

A further step in establishing stricter regulation of technology2/inflow was the enactment of Normative Act 32 of 5 May 1976=- . It 
establishes a system of compulsory prior examination for patent and 
trade-mark licence agreements that call for royalty payments and

—  Act 30, Official Bulletin, Brazilian Patent Office, 
January 30, 1978.

? /—  Act 32, Official Bulletin, Brazilian Patent Office, 
May 9, 1978.
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for all agreements involving technology (technical-industrial co
operation, specialized technical services etc.) vith the exception 
of technical services up to $20,000 and contracts related to the 
inspection or supervision of services connected vith the assembly 
of imported equipment— .̂

Mexico

Mexico's Lav on the Transfer of Technology and the Use of
Exploitation of Patents and Trade-Marks vhich came into force on
1 January 1973, established provides a national registry of2/technology transfer— . The Lav vas prepared after extensive assessment 
of the experience of Argentina, Japan and other countries in this 
field.

Mexico's policy towards technology transfer assumes a close 
relation betveen the flow of technology from abroad and the flov 
of foreign capital. Thus it vas considered necessary to adopt an 
integrated approach in formulating policy on foreign investment, 
trade and technology transfer. The Mexican legislation in this 
field is oriented tovards the development of an efficient pro
cedure for imjjorting technology. Although the country's dependence 
on foreign technology is recognized an important objective of the 
legislation is to gain a degree of control over this major import, 
both in terms of cost and technological impact. Emphasis is placed 
on evaluating the effect that a technology contract can have on the 
balance payment, the creation of Jobs and the improvement of national 
technological capabilities. The Lav requires that all agreements 
concerned vith transfer of technology be examined by the Rational

—  See D. A. Daniell - The Pulse of Brazil's INPI, Les Nouveyles, 
Journal of the Licensing Executive Society, March 1979, Voll. XIV, 
No. 1 pp. UU-55.

—  Lav for the registration of the transfer of technology and the use 
and exploitation of patents and trade marks, 28 December 1972, 
Official Bulletin, 30 December 1972 - for a detailed analysis 
of this Lav.



r

-16-

Registry of Technology Transfer and it goes into considerable 
detain in enumerating the kind of restrictive practices that must 
be eliminated from contracts.

Peru

The legal framevork for technology inflov in Peru consists of 
three (3) sets of rules^:

2/- Industrial property regulations—
- Rules on technology transfer and

3/patent and trade mark licensing—
- Regulations on taxation and re-

4 /mittance of royalties—  .

According to these rules ITINTEC the authority administering 
industrial property regulations is the Institute for Industrial 
Technological Investigation and Technical Norms whereas the 
National Commission of Foreign Investments and Technology (CONITE) 
is in charge of registration and approval of technology import 
arrangements. CONITE assumed its functions only in 1977 according 
to Decree-Law 215/1, thus replacing ITINTEC in this area.

Technology transfer regulations require that all contracts 
related to the importation of technology, patents and trade marks 
must be examined and approved by CONITE. Currency control is 
exercised by the Ministry of Economic Affairs and Finance and 
the Central Bank of the Nation, the competent agencies named by 
Decree-Law 18.275.

—  See R. Domino - Environment for Licensing in Peru, Les Nouvelles, 
Journal of the Licensing Executives Society, March 1979,
Vol XIV, No. 1 pp. 39-^3.

9/—  Supreme Decree No. 001-71-IC/DS, Normes Legales,
Argentina, Vol. 59 at 1971.

3/— Decree Law 18900, Decree Law 21826, Normes Legales,
Argentina, Vol. 60 at 321 (1971) and Vol. 83 at 33** (1977).

—^Supreme Decree 207-68-HC; Decree Law 21953, Normes Legales,
Vol. 6l at UQl* (1966); and Vol. 86 at 21*9 (19"7).
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Venezuela

The legal framework for regulating the flow of technology is 
based on Decisions 2b, 37, 8b and 85 of the Commission of the 
Cartagena Agreement— .̂ The regulatory agency competent to deal with 
the flow of technology is the Superintendencyy of Foreign Investments 
(SIEX) in the Ministry of Development.

An extract from Decree Ho. 63 of 29 April 197b descriving the 
duties is given below,'

Chapter VII Importation of Technology and Use 
and Exploitation of Patents and Trade Marks:

5b. Any contract concluded by foreign, 
national or Joint enterprises relating to the 
importation of technology and the use and ex
ploitation of patents and trade marks shall be 
approved and registered by the Superintendency 
of Foreign Investments within thirty (30) working 
days from the date of its conclusion.

55. The following documents shall likewise 
be subject to registration under the foregoing 
article: deeds, contracts and agreements of any
kind liable to have effects on national territory, 
irrespective of whether or not such documents in
volve payment or any consideration, and which have 
been concluded for '"he following purposes:

—  See: Decree Ho. 63 of 23 April 197b "Regulations under the Common
Regime for the Treatment of Foreign Capital on Trade Marks, Patents, 
Licenses and Royalties"; Decree Ho. 7b6, 11 February 1975 "Technology 
Contract Registration"; Decree Ho. 2.bb2, 8 November 1977 "Regulation 
governing common treatment of foreign capital, trade marks, patents, 
licenses and royalties". English translation of said laws is given 
in "Key legislative and administrative acts . . . op. cit.,
ID/WG.275/2; 11 April 1978.
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1. Licence to use or authorization 
to exploit trade narks;

2. Licence to use or authorization
to exploit patents for inventions, improve
ments and industrial designs;

3. The supply of technical know-how 
in the form of plans, diagrams, models, 
instructions, formulae, specifications, 
the training or preparation of personnel 
and other forms;

U. The supply of basic or specific 
engineering in connection with the installa
tion of plant or the manufacture of goods;

5. Technical assistance in whatever 
form it is provided;

6. Administrative and management 
services.

56. The contracts referred to in the preceding 
articles shall, as a minimum, contain relevant and de
tailed information on the following matters:

(a) The identity of the contracting 
parties together with express indication 
of their nationality and domicile, as 
well as of any intermediaries;

(h) A description of the technolo
gical contribution and identification of 
the patents or trade marks which are the 
subject of the contract;

(c) Details of terms and conditions 
for the transfer of technology;

(d) The contractual value of all the 
elements involved in the transfer of tech
nology expressed in a form similar to that
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provided for registration of direct foreign 
investment in Decision No. 2l of the Cartagena 
Agreement and in these Rules;

(e) The duration of validity which, in 
the case of technological contracts concluded 
after the entry into force of these Rules, 
shall not exceed five (5) years:

(f) The mode cf payment and the 
recipient country.

57- In accordance with its duties as laid down in 
Articles 20 and 25 of Decision No. 2h of the Cartagena 
Agreement the Superintendency of Foreign Investments 
shall be empowered to define, after consultation with 
the Minister of Development, those restrictive trade 
and other clauses which, if contained in the contracts 
referred to in Articles 5^ and 55 of these Rules, would 
preclude their registration.

58. Technological contracts signed after the 
entry into force of these Rules shall contain a clause 
requiring the supplier to train national personnel with 
a view to making the best possible use of the technology 
provided under the contract and to promote development 
and technological research activities in the country.

59- Technological contributions made under the 
deeds, contracts and agreements referred to in Articles 
56 and 58 above shall entitle the supplier to the pay
ment of royalties, subject to the approval of the 
Superintendency of Foreign Investments, but shall 
not, however, be deemed a contribution by the owner 
or supplier of the technology to the capital of the 
recipient undertaking, whether national or Joint.
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When technology is supplied to a foreign 
enterprise by its parent company or by another branch 
or subsidiary of the same parent company, the payment 
cf royalties shall not be authorized and no deduction 
for the purposes of tax shall be admissible under this 
heading.

First paragraph: The following shall be
deemed to be technological contributions: any
supply, sale, lease or assignment relating to trade 
marks, patents or industrial designs; assistance 
with technical processes and administrative procedures 
through the provision of qualified personnel; instru
ments, models, documents or instructions concerning 
manufacturing processes and techniques ; and any other 
article or service of a similar nature which the Super
intendency of Foreign Investments deems should be 
classed as such.

Second paragraph: This provision shall not
apply to personal services which are occasional or 
which represent an amount below the relevant ceiling 
fixed by the Superintendency of Foreign Investments.
The duty to inform the Superintendency of Foreign 
Investments in advance shall be applicable in all cases.

60. The Superintendency of Foreign Investments 
may at any time verify that contracts are carried out 
in accordance with the approved terms and, in this 
connection, the contracting parties shall, if so requested, 
report on the activities performed under the contracts 
and, in particular, on whether the process, patent or 
trade mark is being effectively exploited in satisfactory 
economic conditions.
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In the event of a breach of the tens of 
an approved contract, the Superintendency nay, accord
ing to the gravity of the breach, suspend or revoke 
the registration of the contract, stating its reasons 
for so doing.

C l. Contracts relating to the importation of 
technology and to patents and trade marks, which 
were concluded before January 1, 1971* and are still 
in force, shall be submitted to the Superintendency 
of Foreign Investments for registration within six 
(6) months from the date of entry into force of these 
Rules.

62. Payments of royalties and other fees for 
the use of trade marks, patents or industrial designs 
shall not be permitted beyond the period of validity 
of the industrial property titles granted under the 
Industrial Property Law.

63. The deeds, agreements or contracts, as 
well as amendments thereto, referred to in Articles 
56 and 53, which have not been registered with the 
Superintendency of Foreign Investments, shej_L have 
no legal effect and accordingly shall have no effect 
either as between the parties or as against third 
persons."

Asia and the Far East

India

In India, for several years both import of technology and 
foreign capital investment have been subject to considerable
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regulation^. The process of approving a foreign collaboration 
2/  .agreement—  is part of the process of industrial approvals. For 

industry covered by the Industries (Development and Regulations 
Act of 1951, the entrepreneur is first given a letter of intent, 
which stipulates whether or not foreign collaboration will be con
sidered for the project. Thereafter, he goes ahead with other 
negotiations, including these for foreign collaboration, if per
mitted. An industrial license is issued only after such negotiations 
receive the approval of the Government.

Although foreign-exchange regulations do not refer specifically 
to technology licence agreements, the power under these regulations 
;o refuse remittances of foreign exchange makes the regulation of 
technology licensing possible. The policy is to permit sophisticated 
foreign technology having high priority to be imported that the 
country could not otherwise acquire.

The Foreign Investment Board (FI3) is authorized to evaluate 
and approve agreements pertaining to foreign collaboration ana which 
include, inter alia, transfer of foreign technology.

According to the Statement on Industrial Policy laid before 
Parliament on 23 December 1977, foreign collaboration is permitted 
in fields of high priority, particularly in industries requiring 
sophisticated technology and/or offering significant export potential.
In such areas preference would be for outright purchase of the best 
available technology and then adapting such technology to the country's 
needs. The Indian firms permitted to import foreigh technology are 
required in appropriate cases to set up adequate research and development

—  See: national Approaches to the Acquisition of Technology, UNIDO,
Development and Transfer of Technology Series, !iev York 1977.

2/— In India, the term "foreign collaboration agreement" is widely 
used and also covers in principle direct foreign investment ; 
Joint-venture agreements and technolopy transfer agreements 
such as licensing agreements and service contracts.
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facilities so that imported technology will be properly adapted 
and assimilated»

The Government does not encourage the inflov of foreign 
technology into areas of lov priority and where adequate domestic 
capacity exists.

In the above-mentioned Industrial Policy Statement the Govern
ment proposed the establishment of a nation'll registry of foreign 
collaboration in the Secretariat for Industrial Approvals to 
monitor the progress of the various proposals of foreign collabo
ration approved by the Government and to determine whether the 
Indian firms that permitted to import foreign technology have been 
able to set up adequate research and development facilities so that 
the imported technology will be properly adapted and assimilated.

Foreign investment and acquisition cf technology are allowed 
only when the terms agreed upon by the Government are observed.
Where foreign technology is not needed, existing collaboration 
is not renewed.

For all cases of foreign investment approved, profits, royalties, 
dividends etc. may be freely repatriated.

Reoublic of Korea

The Republic of Korea has adopted over a period of years various 
laws pertaining to the regulation of flow of foreign technology and 
development of indigenuous technological capabilities— .̂ The basic

—  See: Bak-Kwong Keng - National Approach to the Acquisition and
Adoptation of Technology - in the Case of Korea, Ministry of 
Science and Technology, Republic of Korea, 11 September 1978.



provisions of this legislation are discussed below.

The purpose of the Foreign Capital Inducement Law enacted in 1966 
and revised in 1973 and 1976, is to prociote the inflow of technology 
for which the period of royalty payment exceeds one year, together 
with foreign investment and loans, by allowing tax privileges for 
royalty payments. The Law stipulates the criteria for Judging 
technology to be acquired and sets priorities and procedures for 
acquiring it. The Economic Planning Board assumes the primary role 
in approving foreign technology contracts, in co-operation with the 
Ministry of Commerce and Industry, the Ministry of Science and Tech
nology and other agencies. When an application to acquire foreign 
technology is considered the need for technology, its content, the 
method of supply, amount and method of payment, terms and conditions 
of the contract and economic and technological feasibility in general 
are reviewed.

The purpose of the Technology Development Promotion Law enacted 
in 1967 and revised in 1972, is to build up the country’s technology 
capabilities and also to expedite the modification and adaptations 
of acquired technology through various incentives, including tax 
exemptions and financial support. These benefits can be secured 
by those who acquire advanced foreign technology and incur research 
and development expenditures to assimilate and improve that technology.

The Engineering Service Promotion Law of 1973 deals with tech
nology contracts for which royalties must be paid for less than one 
year. The Ministry of Science and Technology holds the primary res
ponsibility for administering the Law in co-operation vith the Ministry 
of Finance and other agencies concerned.

In 1976, as a result of the above-mentioned acts, the Government 
decided to centralize its control over technology inflow by establish
ing the Technology Transfer Centre, whose main functions are:
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(a) To review and check adequacy of technology 
and eliminating unfavourable terns of licensing agree
ments;

(b) To collect and distribute overseas technical 
information for industry;

(c) To assist industry in identifying and eva
luating relevant technologies, unpackaging technologies , 
and negotiating for the best terns;

(d) To review techno-economic feasibility of the 
project for which foreign technology is proposed;

(e) To arrange for research and development 
to be carried out to accelerate the digestion and 
adaptation of foreign technology.

The essential activities of the Centre are further refined in 
order to cut red tape to facilitate the introduction of required fo
reign technologies. L'p to new technology has been acquired using 
the same procedures as for capital goods, technology being retarded 
as identical with capital goods. As a result, many zinisteries and 
agencies take part in deliberating on technology transfer proposals. 
The procedures for government approval are complicated and time- 
consuming, making it difficult to cope effectively with the rapidly 
changing technology market. To remedy this situation and meet 
mounting needs for technology, technology transfer procedures are 
to be simplified and the criteria for government reviewing less 
stringent. According to the revised Presidential Decree for the 
Foreign Capital Inducement Law, projects involving comparatively 
small charges and short periods - with advance payment of up to 
$30,000 and royalty payment of up to 35 of net sales for up to 
three (3) years - will be automatically approved with screening 
procedures hitherto used. Projects with high royalties and those 
concerned with the defence, nuclear power and computers will continue 
to be screened by the government as before.
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The Philippines

In 1978, by Presidential Decree 1520 a Technology Transfer 
Board was set up within the Ministry of Industry to perform the 
central co-ordinating functions in technology inflow to the 
Philippines^.

The Board is composed of representatives from the National 
Economic and Development Authority, Central Bank of the Philippines, 
National Science Development 3oard, Technology Resource Centre,
Board of Investments and Philippines Patent Office and is chaired 
by the Minister of Industry or his representative.

All cases of technology transfer arrangements must be registered 
with the Board after due evaluation and in the light of the technology 
transfer policy promulgated by the 3oard.

Rule I, sec. 1 of the Decree states: "Technology Transfer
Arrangements" shall refer to contracts or agreements entered into 
directly or indirectly with foreign companies and/or foreign-owned 
companies having as their principal or accessory objective the 
transfer, assignment or licensing of technology or trade marks 
in the following manner:

(1) The transfer, assignment or licensing 
of the use or exploitation of patents (whether re
gistered with the Philippine Patent Office or not) 
for inventions, improvements, industrial models 
and drawings;

(2) The licensing of the use or exploitation 
of trademarks;

•^Provided to UNIDO by the Ministry of Industry of the Government 
of the Republic of the Philippines.



(3) 'The furnishing of technical knov-hov and 
information by plans, diagrams, models, instruction 
sheets, instructions, formulae, specifications, and 
training of personnel;

(U) Technical consultancy, services and 
assistance in whatever form it may be furnished.

Turkey

The inflow of technology into Turkey is regulated by Foreign 
Investment Encouragement Law No. 6 22  h of 195^, Petroleum Laws Ho.
6286 and No. 6987 and Decree No. 17 relating tc invisible transactions 
notifications. The employment of foreign specialists is regulated by 
Laws No. 2707 and No. 2980.

The aim of Turkey's technological policy is to increase 
gradually indigenuous technological capacities and lesser 
dependence on foreigh technology.

The Foreign Investment Encouragement Law plays a decisive role 
in technology tranfer regulation, covering all cases of transfer with
in the framework of foreign investment. Excerpts of the Law гиге re
produced belov^,

"Subject of the Law

Article 1 This law shall apply to the foreign 
capital imported into Turkey and to loans made from 
abroad by the decision of the Foreign Investment En
couragement Committee and the approval of the Council

1 /—  English translation of the law Ì3 given in "Key Legislative 
and Administrative A.cts . . . on. cit.,
ID/WG.275/2, 11 April 1978.
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of Ministers provided that the enterprise in vhich 
the investment shall he made:

(a) Will tend to promote the 
economic development of the country;

(b) Will operate in a field of 
activity open to Turkish private 
enterprises ;

(c) Will entail no monopoly or 
a special privilege.
The Foreign Investment Encouragement Committee 

referred to in this Article and established according 
to Article 8, will hereinafter be referred to as "The 
Committee".

Foreign Caoitai Base

Article 2 For the purpose of the application of 
this Lav, the term "Foreign Capital Base" shall mean 
the sum of the values assessed and fixed in the manner 
described hereunder:

(a) The following items imported 
from abroad for the efficient establishment, 
expanshion or reactivation of an enterprise 
as envisaged by this Lav:

i) Capital in the form of 
foreign exchange;

ii) Machinery, equipment,
instruments and the like, 
machinery components, spare 
parts and materials and 
other necessary goods 
approved by the Committee;

iii) Intangible rights such as
licenses, patent rights and 
trade mark and services.
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(b) The experts selected by the Committee will 
assess the value of the imported capital in the form 
of goods, services and intangible rights and vill de
termine whether these are goods and values imported 
for the purpose of the enterprise approved by the 
Committee•

The assessment made by the experts may be 
revieved and modified by the Committee.'’

Simple licensing and know-how agreements are subject to approval 
procedure in accordance with the Decree on Invisible Transaction 
notifications.

The screening and evaluation of technology transfer arrangements 
is based on three (3) rain criteria:

The novelty of the transferred technology,
Its impact on production capacity,
Its irroact on exnort performance.

Arab Countries

Irao

The legislative framework for technology transfer in Iraq 
consists of the following laws—'̂ :

Law 21 of 19^7 for trade marks (amended in 19*52 and 1968), 
Law 25 of 1959 on regulation of trade marks,
Law 65 of 1970 on patents and industrial design,
Law 22 of 1973 for foreign investment.

— See: Situation of Industrial Property in the Arab States,
VTPO, Geneva 1978, pp. 1*5-50.
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Registration of trade marks is assigned to the Office of Registra- 
tionof Trade Marks in the Ministry of Economics. All trade marks 
together with the names and addresses of their proprietors, des
cription of their goods, declaration of assignments, transfers 
and cessions affecting them, must be recorded in a Register in the 
custody of the Registrar.

Patents and industrial designs are recorded in one Patent 
Register in the Directorate General of Registration and Supervision 
of Companies in the Ministry of Economics. The most important 
statements on technology transfer stipulated in the patent Law 65 

of 1970 are given in articles 27 and 28, which are reproduced 
below.

Article 27

(1) The patentee shall notify the Registrar of 
the date of exploitation of the invention within thirty 
(30) days from the date of initiating the exploitation.

(2) If the invention is not exploited in Iraq 
within three (3) days from the date of granting the 
patent or where the exploitation is not commensurate 
with that country's need and if exploitation of the 
invention is suspended for at least two (2) years, 
the Registrar may grant a compulsory licence for ex
ploitation of the invention to whoever applies for it. 
In granting the compulsory licence, it is stipulated 
that the applicant shall be capable of exploiting the 
invention seriously. The patentee shall be entitled 
to apply to the Registrar claiming a fair compensation 
within ninety (90) days from the date of making public 
the decision to grant the compulsory licence; the Re
gistrar's decision to that effect shall be liable to 
opposition with the Minister within thirty (20) days



from the date on which the decision is served on 
the patentee. The Minister's decision in that 
behalf shall be conclusive.

Article 28

If the exploitation of the invention is of 
great importance to the industry and if such ex
ploitation necessitates the use of another invention 
in respect of which a patent has already been granted, 
the Registrar may grant the patentee a compulsory 
licence to exploit the former invention in case the 
proprietor thereof refuses to agree to such exploita
tion on reasonable terms estimated \>y the Registrar. 
And contrary to the foregoing, the proprietor of the 
former invention may bs granted a compulsory licence 
to exploit the subsequent invention if his invention 
is of greater importance. In granting the licence, 
due regard shall be had to assessing the compensation 
due to either party against the other in accordance 
with the terms and conditions referred to in Article 
27 of this Law.

Technology transfer occurring by virtue of 
foreign investment is regulated by Law 22 of 1973. 
According to this Law all investments are classified 
into three (3) groups and subject to approval:

(a) Investment projects up to 
$15 million are the responsibility of 
the appropriate minister;

(b) Investment projects from $15
to $60 million are approved by a steering 
committee of planning, consisting of the 
planning minister and representatives 
from industry, agriculture, transport, 
building and services;
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(c) Investment projects of over 
2>6q million are approved by the National 
Planning Board."

Kuwait

The legislative and administrative framework for technology 
inflow is determined by Decree 2/1961, Decree L/1962 and Decree 6/196 

promulgating the industrial lav^.

The industrial law established the Industrial Development Committee, 
which is responsible among other things for evaluating and approving 
technology transfer projects. The basic principles of industrial 
policy of Kuwait are set forth in articles 7-15 of this Law. The 
articles creating legislative and administrative framework are re
produced below.

"Article 7- No new industrial firms may be 
set up or any alteration, whether in their capacity, 
size, location or industrial purpose may be introduced, 
unless a permit to this effect has been obtained in 
advance from the Minister of Commerce and Industry.

Article 8. As from the date of the enforcement 
of this Lav, the permit specified under Article 7 may 
not be granted except to Kuwaiti nationals, whether 
these be individuals or companies established in 
accordance with the provisions of the law of commer
cial companies, and provided that the responsible 
manager shall be a Kuwaiti national or the majority

—  Law No. 2 cf 1961 on Trademarks, Tradenames and Protection 
Against Unfair Competition; Law No. L of 1962 on ?ater.t3 
and Industrial Designs, in: Situation of Industrial
Property . . .op. cit. pp. 57-62.

IT\
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of the members of the Board of Directors be 
Kuwaiti nationals.

?Ton-Kuwaiti nationals owning any existing 
industrial firms at the time of the enforcement 
of this law and having no Kuwaiti partners in 
possession of 51? of the capital of the industrial 
firm shall complete liquidation of their works 
within two (2) years from the date of enforcement 
unless they satisfy the provisions of this Article 
within the registration period provided for under 
Article 6 hereof.

Article 9* Granting or refusal to «rant the 
permit shall be subject to the recommendations of 
the Industrial Development Committee, which will 
he issued within sixty (6C) days from the date of 
application.

In case it was recommended not to grant the 
permit reasons are required to be stated. In case 
the application was approved the Minister of 
Commerce and Industry shall issue a resolution 
specifying the conditions according to which the 
permit shall be granted; and these conditions 
shall be recorded in the permit certificate and 
shall cover the following points, in particular:

(A) The industrial firm to 
join Kuwait Chamber of Commerce and 
Industry,

(2) The firm to adhere in pro
duction to the measurements and speci
fications defined by laws and resolu
tions issued in this respect;

(C) The firm to observe the 
conditions laid down by any other



r

-3b-

C-overnment authority for the purpose of 
maintaining general security and public 
health."

Morocco

Technology transfer to Morocco is regulated only in the context 
of the foreign investment policy. The basic stipulations are contained 
in Decree 2-76-b79 issued on lb October 1976 and a series of lavs 
enacted in 1973 that provided for some privileges for investors in 
Morocco.

Decree 2-76-b79, relating to contractual vorks, supply or 
services for the State established the institutional procedures 
for technology inflow: technology transfer projects are approved
by responsible ministers on the recommendation of their departments.

Saudi Arabia

The flow of technology from abroad is governed by Foreign
i /Capital Investments Regulation Decree No. 35 of 196b—  .

According to Article 1, foreign capital is defined as any coin, 
currency notes, securities, machinery, equipment, spare parts, raw 
materials, products, transportation facilities and intangible rights, 
such as invention rights, trade marks and similar assets, vhere such 
capital is owned by a natural or corporate person who is not of 
Saudi Arabian nationality.

Article 2 spells out that: "Foreign capital shall be entitled
to benefit from the terms hereof vhere the following two (2 ) conditions 
have been fulfilled:

—  Decree No. 35 of 196b on Foreign Capital Investments Regulation, 
Official Gazette, January 196b.

*
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(a) That the capital shall be invested in 
economic development projects not including, for 
the purposes hereof, projects of the petroleum or 
mining industry;

(b) That such investment shall be licensed by 
the Minister of Commerce and Industry acting on the 
recommendation of the committee provided for in 
Article 5 hereof."

According to Article 3 "All applications for licence to invest 
foreign capital must be submitted to the Foreign Capital Investments 
3ureau of the Ministry of Commerce and Industry on the form prescribed, 
for the purpose of supplying such information as may be required by the 
Minister of Commerce and Industry. The applicant should submit written 
evidence in support of the information contained in his application."

According to Article !*: "The Foreign Capital Investments Bureau
shall transmit to the Chairman of the committee, provided for in 
Article 5 hereof, the applications received by the Bureau and any 
information and documents submitted therewith, together with a 
detailed memorandum concerning each such application. The Chairman 
shall call a meeting of the committee whenever the need arises.

Article 5 = A committee for foreign capital investments shall 
be set up at the Ministry of Commerce and Industry and shall be 
composed as follows:

The Deputy Minister of Commerce and Industry 
or his substitute in the event of his absence to 
act as Chairman

A representative from the Ministry of Finance 
and national Economy

A representative from the Ministry of 
Agriculture

A representative from the Ministry of 
Petroleum and Mineral Resources
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A representative from the Supreme Planning 
Board and

The Director-General of Industrial Affairs 
at the Ministry of Commerce and Industry."

Sudan

Technology inflow in the Sudan is regulated primarily hy the 
Trade Marks Act of 1969, the Trade Marks Rules of 1969 and the Patent 
Bill of 1971, excerpts of which are reproduced helov. Seme other 
issues are dealt with in the Development and Encouragement of 
Industrial Investment Act of 1971* and the Promotion of Agricultural 
Investment 3ill of 1976^- .

The Trade Marks Act of 1969 - Section 22 licensing

"Article 2: Arrangements relating to the use of
a registered trade nark by related persons must be 
recorded, at the instance of either party, within a 
period of six (6) months from tne date of the instru
ment and upon payment of the prescribed fee and the 
Registrar shall issue a certificate of registration 
under his hand in the prescribed form. The regis
tration shall be as from the date of application and 
its duration shall not in any case exceed that of the 
mark itself. On failure of such recordal, the 
licence shall be null and void.

Article 3:
(a) The Minister may, by order, pro

vide that agreements concerning the use of 
trade marks by related persons, and amend-

-  See :
on.

Situation of Industrial Property 
97-100.

op. cit.
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ments or renewals of such agreements, which 
involve the payment of royalties abroad shall 
require his approval, taking into account the 
needs of the country and its economic 
development;

(b) The transfer of royalties abroad 
shall be subject to existing currency 
regulations.

The Patent Bill of 1971

Provisions of the Patent Bill related to 
technology transfer are mainly contained in Part I, 
chapters T/TII and IX, which settle the rules for 
patent licensing and part II, which relates to 
technical know-how contracts. Basic stipulations 
are reproduced telcv.

Part I. Chapter VIII
Contractual Licenses 

Section 28. Licence contracts
(1) The applicant for or owner of 

a patent may, by contract, grant to some 
other person or undertaking a licence to 
exploit his invention.

(2) The licence contract shall be 
in writing and shall require the signa
tures of the contracting parties.

(3) Every licence contract shall 
be registered in the Patent Office, on 
payment of a fee prescribed by the re
gulations the licence shall have no 
effect against third parties until 
3uch registration.
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Section 32. Licence contracts involving 
payments abroad

The Minister may, having regard to the 
need of the country and its economic development, 
by order, provide that, on pain of invalidity, 
licence contracts or certain categories thereof, 
and amendments or renewals of such contracts, 
which involve the remittance of money abroad, 
shall require the prior approval of the Minister.

Section 33. Invalid clauses in licence contracts
(l) Clauses in licence contracts or re

lating to such contracts shall be null and void 
in so far as they impose upon the licensee, in 
the industrial or commercial field, restrictions 
not deriving from the rights conferred by the 
ratent.

Part I. Chapter IX 
Compulsory Licences

Section 31*. Compulsory licence for non-working 
and similar reasons

(l) At any time after the expiration of a 
period of four (U) years from the date of the 
filing of an application for a patent, or three
(3) years from the date of the grant of a patent, 
whichever period last expires, any person inte
rested may, in accordance with the conditions 
specified in Section kU, apply for the grant of 
a compulsory licence unon one or more of the 
following ^rounds:

a. That the uatented inven
tion, capable of hein* worked 
within the country, has not been
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so worked within the terns of 
sub-section (3);

b. That the working of the 
patented invention within the 
country does not meet on reasonable 
terms the demand for the product;

c. That the working of the 
invention within the country is 
being prevented or hindered by the 
importation of the patented article;

d. That, by reason of the re
fusal of the registered owner of the 
patent to grant licences on reasonable 
terms, the establiiament or development 
of industrial or commercial activities 
in the country is unfairly and sub
stantially prejudiced.

(2) In all the above cases, a compulsory 
licence shall not be granted if the owner of the 
patent justifies hinself by legitimate reasons but 
importation shall not constitute a legitimate 
reason."

Tunisia

Technology transfer from abroad is regulated by Law 69-35 of 
196? relating to the creation of an investment code and Law 7 k - 7 k  
of 1971* relating to investments in the manufacturing industries for 
domestic market and Law 69-35 requires prospective investors to obtsin 
approval for their investments from the State Secretariat of Planning 
and National Economy.

All investments are classified into three (3) categories with 
different tax treatment:

J



(a) Category A covers all investments up to 
D50,000,

(b) Category 3 covers all investments that 
create at least ten (10) permanent working places 
with capital of D50,000-D250,000,

(c) Category C is reserved for investment 
projects creating more than fifty (50) permanent 
jobs with capital of over D250,000.

According to article U of Law 7U-7U,. all cases of investment far 
the purpose of reconverting, expanding, re-ecuiping or transferring a 
manufacturing enterprise, are subject to the licence or to the decla
ration requirement.

Article 5 spells out the types of investment subject to the 
licence requirement. These are:

Direct or indirect investment made by 
non-residents or foreign nationals;

- Investment made through importation of 
used capital goods;

- Investment totalling 3250,000 or more, 
exclusive of working capital; this amount 
may be modified by decree;

- Investment in certain activities whose 
list is 3et up by decree."

The licence is issued by the Minister of national Economy, on 
the advice of the Investment Promotion Agency. Failure to start the 
implementation of a licensed or an approved project within a year from 
the receipt of the licence or the approval, will cause the licence or 
approval to be withdrawn on the advice of the Investment Promotion 
Agency.
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Algeria

The legislative framevork for technology inflow in Algeria is 
in its early stage. The basic law regulating technology transfer is 
Avis 72 of 1 February 1973 of the Ministry of Finance dealing with the 
financial aspect of technological arrangements—^. According to this 
law all contracts are submitted for registration. During the First 
Plan they were followed by Centrai. Bank. Later, when a decentraliza
tion took place, the task of controlling the contracts were co
ordinated between the Central Bank and the Planning Secretariat. The 
lack of trained professionals however did not allow to analyze deeply 
the contracts and the task was left to relevant directors in the - 
Ministries. Contracts referred explicitely to industrial property, 
are scrutinized at ET API ( Institut Nationale Algérien pour Pro
priété Industrielle ).

Europe

Portugal

Decree-Law No. 239/76 of 6 April 1976 defined a code for direct 
foreign investment in Portugal and laid aovn general conditions for 
this kind of investment and fixed the rights and guarantees inherent 
in accepting it.

Among the principles underlying this code was the recognition 
of the value of foreign investment for national economic development 
provided that it was harmonized with national economic policy. Thus, 
the Decree-Law attempted to establish balance between safeguarding 
the interests of the country and encouraging the foreign investor.

1/ Avis no. 72 du Ministère des Finances fixant le procédure et 
les modalités de trasnfert de fonds au titre des contracts 
conclus par les entrenrises publiques nationales avec les 
entreprises étrangères, Ministère des Finances, Direction 
des Finances Extérieures, Pépublicue Algérienne Démocraticue 
et Populaire, 1er Février 1973*



In these circumstances, it has become necessary to revise the 
provisions of Decree Lav No. 239/76^ and to publish a nev code of 
foreign investment which should take into account the system of se
lectivity and control which is necessary in the national interest, and2/at the same time contribute towards the promotion of investment—  .

As regards transfers of technology, the system of case by case 
authorization has also been maintained in view of the importance which 
such transfers may assume in the development of a national technological 
capacity within the scope of the Plan and their possible contribution 
towards this objective within the framework of an overall policy; 
furthermore, existing agreements for the transfer of technology vbich 
have not already been appraised by the Bank of Portugal shall be sub
mitted to the Institute for registration purposes, since this will 
better safeguard not only the national interest but also of the 
bodies supplying and receiving the technology.

The Institute of Foreign Investment has maintained its responsi
bility for the evaluation of investment projects and for the granting 
of the respective authorizations as well as for the presentation for 
approval to a higher authority of applications for investment under 
the contractual regime.

The said Institute works closely with the Bank of Portugal and 
with all State organizations which are required to give an opinion 
on such projects and will, for all purposes, be the only body with 
which the investor has to deal.

— Detailed description of regulation system of technology transfer 
may be found in an article by H. A. Janiszevski, F. Bello, S. 
Ferreira, "Licensing in Portugal" in Les Nouvelles of March 1979, 
Volume XT/ No. 1 pp. 36-38.

2/—  Foreign investment code, Institute of Foreign Investment,
Lisboa 1977, Decree Lav No. 3^8/77-



The Bank of Portugal as the central bank and under the guidance 
of the Government kept its responsibility for monetary and exchange 
natters and especially for the control of exchange operations. The 
excerpts of the lav are reproduced belov.

Chapter V
Transfer of Technology

"Article 25
(1) Joint agreements for the transfer of 

technology between residents in Portugal and re
sidents abroad shall in all cases depend on special 
and prior authorization being granted by the 
competent authority.

(2) Appeals against decisions taken by the 
competent authority may be made to the Minister of 
Planning and Economic Co-ordination.

Article 26
(l) Agreements for the transfer of technology 

are deemed to cover all acts and transactions in 
connection with:

(a) The sale of or the grant
ing of rights for the use of patents, 
trade names, models, drawings or in
ventions as well as the transfer of 
other aon-patented know-how;

(b) The rendering of technical 
assistance in the field of company 
management, the production or market
ing of any goods or services which 
entail expenditure arising from con
sultations with or the movement of 
exmert3 , the drawing up of plans,
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the supervision of production, market 
studies or personnel training;

(c) Agreements with specialized 
companies for the construction or main
tenance of industrial units, roads, 
bridges and ports;

(d) Any other form of technical 
assistance.

(2) Sven when connected with direct foreign 
investment or with investment in branches of foreign 
companies, transfer of technology is deemed to be 
covered by the provisions of this chapter.

decree 53/77
Regulations Governing Transfer of 
Technology. 2'* August 1977

Having regard to the provisions governing agree
ments for the transfer of technology as contained in 
Articles 25 to 28 of Decree-Lav Ho. 2^8/77 of 2h August, 
the Government decrees, under the terms of subparagraph
(c) of Article 202 of the Constitution, the following:

Article 1
The drawing up of agreements for tne transfer of 

technology between residents in Portugal and residents 
abroad, as well as the alterations or renewal thereof, 
shall in all cases depend on special prior authorization 
being granted by the Institute of Foreign Investment, 
hereinafter referred to as the Institute.

Article 2
(1) The provisions of this Decree shall apply to 

all agreements for the transfer of technology, whether

à
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or not they involve industrial property rights, 
whether or not private or public bodies or inter
national organizations are parties thereto and 
whether or not they are drawn up individually or 
in conjunction with direct foreign investments.

(2) Also covered by the provisions of this 
Decree are transfers of technology in which the 
recipients are associate companies, branches or 
any other form of representation of foreign 
companies.

Article 3
Agreements for the transfer of technology are 

deemed to cover all acts or contracts in connection 
with:

(a) The granting or licensing of 
rights for the use cf patents, trade 
names or marks, models, drawings or 
inventions as well as the transfer of 
other non-patented know-how;

(t) The rendering of technical 
assistance for company management and 
for the production or marketing of any 
goods or services entailing expenditure 
arising from consultation with or the 
movement of experts, the drawing up of 
plans, supervision of production, 
market studies or personnel training;

(c) Agreements with companies 
specialized in the construction and 
maintenance particularly of industrial 
units, roads, bridges and ports;

(d) Any other form of technical 
assistance.
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Article U
(1/ Agreements for the transfer of technology 

as well as sll or any alteration thereto shall he deemed 
legal, especially for payment pui-poses, only when duly 
appraised, authorized and registered by the Institute.

(2) The full text of draft agreements for the 
transfer of technology is to be submitted in triplicate 
to the Institute, which may request any clarification 
necessary for the appraisal thereof and which will give 
its decision thereon within a period of ninety (90) days 
renewable for ore further period of ninety days by order 
of the Minister of Planning and Economic Co-ordination."

Snain

Dramatic changes in the treatment of the flow of technology
into Spain were introduced by Decree 23^3 of 21 September 1?73,
which established a register for technology transfer contracts,
followed by the Ministry of Industry Order of 5 December of the

1/same /ear. Excerpts of both acts are given below—  .

Decree 23^3 of 21 September 1973 
Regulating the Transfer of Technology

Article 1
The transfer from abroad of technology set 

out in documented contracts, covenants and agree
ments, the regulation of which is the purpose of 
this Decree, may take one or more of the 
following forms:

—  Key legislative and administrative acts . . . 
op. cit ID/WC-. 275/2, 11 April 1975.

J
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(a) Transfer of patent rights and 
other types of industrial property;

(b) Transmission of non-patented 
knowledge, of plans, magnetic tapes carry
ing digital information, diagrams, speci
fications and instructions and, in general, 
the transfer of confidentiel, information 
applicable to productive activities that 
has been accumulated by and is the pro
perty of the enterprises controlling it;

(c) Project study and development, 
preparation of preliminar;/’ or feasibility 
studies and technical plans for the exe
cution of projects; services connected 
with the assembly, construction and ccera— 
tion of plants and their maintenance and

(d) Any aspect of research, analysis, 
programming, consultative and advisor;/- ser
vices for management and administration;

(e) Staff training and re-training, 
whether or not connected with those services ;

(f) Technical or economic documentation 
and information services ;

(g) Other forms of technical assistance.

Ministry of Industry Order of 5 December 1973 
Regulating the Entry of Contracts for the Transfer 
of Technology in the Register Established by 
Decree Mo. 23^3 of 21 September 1973

Section 1
1.1. The duty to amply for entry cf documented 

contracts, covenants and agreements in the Register 
established by Decree Mo. 23^3 of 21 September 1973
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shall relate to all contracts, covenants and agreements 
under vhich foreign technology is acquired directly or 
indirectly through the atency of a Spanish national, re
gardless of the nature of the consideration given hy the 
recipient of the technology; that is to say, in a tangible 
fora, monetary or otherwise, or in an intangible fora.

1.2. Such application shall be made by any individual 
or corporation domiciled, resident or legally established 
in Spain who is a recipient of technolog;/’.

Other Countries

Nigeria

There is very little legislation in Africa concerned directlyi /with the transfer of technology^- except m  Nigeria. In 1970 Nigeria 
issued a Patents Act (Decree No. 60) and in 1979 the 'rational Office 
of Industrial Property (N01?) was established. Its tasks cover among 
others the approval and registration of all contracts related to 
technology transfer. In connection with this aspect of technology 
regulation the Decree spells out:

"Section 5
(l) Every contract or agreement which on the 

date of the coning into force of this Decree had been 
entered into by any person in Nigeria and which still 
has effect on the commencement of this Decree in rela
tion to any matter referred to in Section 1(d) of this 
Decree shall be registered with the National Office in 
the prescribed manner not later them six (6) months 
after the commencement of this Decree.

— ^See: National Approaches to the Acquisition of Technology,
Development and Transfer of Technology Series No. 1;
UNIDO, New York 1977.
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(2) As from the commencement of this Decree, 
every contract or agreement entered into by any 
person in Nigeria with another person outside 
Nigeria in relation to any matter referred to in 
Sec. U(d) of this Decree shall be registered with 
the National Office in the prescribed manner not 
later than sixty (60) days from the execution or 
conclusion thereof.

(3) Every application for the registration of 
a contract or agreement under this section shall be 
addressed to the Director and shall be accompanied 
by such number of certified true copies of such 
contract and agreement and by all other related 
documents and information as may be specified in 
any particular case by the Director."

STRUCTURE AND FUNCTIONS OF REGULATORY AGENCIES 
IN SELECTED DEVELOPING COUNTRIES

A key position within the governmental machinery established 
for regulating the acquisition and utilization of foreign technology 
is usually occupied by national offices for the transfer of technology. 
They may bear a variety of names and execute somewhat different func
tions , but still they are the main governmental agencies implementing 
national technological policies. Such offices have been created by 
now or are going to be created in Argentina, Brazil, Colombia,
Ethiopia, Guatemala, Malaysia, Mexico, Peru, Philippines and Turkey.

National offices for technology transfer usually have three (3) 
closely related functions: regulatory, co-ordinating and promotional.
In some cases the regulatory functions predominate, in others the co
ordinating or promotional ones.

In executing regulatory functions the offices evaluate ail 
agreements involving the transfer of technology, make recommendations
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for approval and at last register the agreements approved. They may 
also, along with other responsible agencies, establish priorities for 
the technology inflow.

The evaluation includes three (3) basic aspects:

(a) Legal - to determine whether agreements 
conform with existing national legislation etc.;

(b) Technical - to select appropriate tech
nology, to determine whether it can- be adapted and 
it can be utilized etc.;

(c) Economic - to appraise the project's 
commercial effectiveness.

The co-ordinating functions of the agencies reflect the fact that 
technology transfer affects many areas cf the economy administed by 
different bodies. The actions and policies of these bodies must be 
co-ordinated to make technology transfer effective.

Equally important are the promotional functions of the national 
offices - interpreting government policies to both the domestic 
business community and the foreign suppliers.

This chapter and decision concerns itself with administrative 
structures regulating the flow of technology. Furthermore an attempt 
has been made to support presented structures by excerpts of correspond
ing legislation in those countries in order to describe fully applied 
legislative and administrative systems.

Latin America

Andean Pact

Extracts of Decision 8U of the Cartagena Agreement concerning 
the contents of technology agreements are given below.
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"Contracts for the importation of technology shall 
contain the following data:

Concessionary (name and profession),
Grantor (name and nationality).

Affiliation between concessionary and grantor, if any 
particulars of the technology being transmitted and its 
intended use. Description of the subject of the agree
ment: process technology, product technology, trade
narks, patents, technical assistance, operative skills, 
training. Mode of payment of royalties (fixed and 
variable, parts and basis for the variable payment): 
amount of the fixed sums of periodic payment, and 
percentages where payments are variable.

The guidelines of the Andean Pact pertaining to trans
fer of technology sure reproduced as adopted by member 
countries."

Guidelines for the Authorization, Registration 
and Control of Foreign Investment

Every application for foreign investment must contain:

I. Particulars of the investor
(a) Name and commercial style
(b) Nationality
(c) Constitution of the directory
(d) Composition of personnel and management
(e) Economic activity
(f) Copy of the oublie deed of organization 

II. Details of the investment
(a) Financial resources in currency or credit:

Currency in which the investment 
is made
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Capital o? national origin 
Capital of foreign origin 
Credit from main office 
(or parent company)
Credit from other sources 
Effective interest to be paid 
for credits

(b) Physical or tangible resources such as: 
Industrial plants-
Sew and used machinery 
New and used equipment 
Spare parts 
Loose parts and pieces 
Raw materials 
Intermediate products

(c) Resources derived from technology 
or intangibles such as:
Trade marks 
Industrial designs 
Management capacity 
Technical knowledge (know-how) 
patented or not patented 
Possible alternative technologies 

Technical knowledge (know-how) may be presented 
in the following forms:
( i)Objects:

Samples
Son-registered models 
Machinery, devices, pieces, tools 
Manufacturing apparatus 

( ii)Technical documents:
Formulae, estimates 
Plans, drawings 
unpatented inventions
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(iii)Instructions:
Elaboration (or working up) notes, 
manufacturing, functioning (operation) 
of the product or of the process 
Explanations or practical advice 
for performance 
Technical booklets 
Complementary explanations 
of patents
Hanufacturing circuits 
Control methods
Amount to be paid for royalties 
Particulars of the receiver of royalties.

Article 19:
Contracts on importation of technology nust 

contain, at letst, several clauses or. the following 
subjects:

fa) Identification of the forms 
by which the imported technology is 
transferred;

(b) Contractual value of each of 
the elements involved in the transfer 
of technology, expressed in a fora 
similar to the one used in the regis
tration of direct foreign investment; and

(c) Determination of the period of 
validity.

Article 22:
National authorities will undertake a con

tinuous and systematic task of identification of 
available technologies on the world market for 
the different industrial fields, in order to nake
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available the most favourable and advisable alternative 
solutions for the economic conditions of the subregion 
and vill forward the results of their work to the Board. 
This work will be furthered in a co-ordinated way with 
those which may be adopted in accordance with Chapter V 
of this regime in connection with the production of 
national or subregional technology.

Article 23:
The Committee, upon the request of the Eoard, shall 

approve, before November 30, 1972, a programme directed 
towards promoting and protecting the production of sub
regional technology, as well as the adaption and 
assimilation of existing technologies.

This programme must contain, among other elements:
(a) Special benefits, tributary or of 

another kind, to stimulate tr.e production
of technology and especially those connected 
with the intensive use of items of subregional 
origin or those which may be designed to take 
advantage efficiently of subregional productive 
factors ;

(b) Development of exports to third 
countries of products manufactured on the 
basis of subregional technology; and

(c) Channelling of internal saving 
towards the establishment of subregional 
or national centres of research and 
development.

Article 2k :
The Governments of the Member Countries shall give 

preference in their acquisitions to products which in
clude technology of subregional origin in the form that
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the Committee may consider advisable. The Committee, 
upon request of the Board, may propose to the Member 
Countries the establishment of taxes (or duties) 
against the products which use trade narks of foreign 
origin and which cause the payment of royalties, when 
technology of public domain or easy access is used in 
their production.

Article 26:
The Committee, upon request of the 3oard, may 

indicate production processes, products or groups of 
products, with respect to which no patent privileges 
may be granted in any of the Member Countries. Like
wise, it may decide on the treatment of privileges 
already granted.

Article 51*:
Member Countries shall create a Subregional 

Office of Industrial Property (Trade narks and 
Patents) which will have the following functions :

(a) Serve as a liason organiza
tion between the national offices of 
industrial property (trade marks and 
patents);

(b) Gather and publish informa
tion regarding industrial property 
(trade marks and patents) for the 
national offices;

(c) Prepare typical licensing 
contracts for the use of trade marks 
and exploitation of patents in the 
Subregion ;

(d) Advise the national offices 
on all matters connected with applies-
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tion of common regulations on industrial 
property (trade marks and patents) which 
may be adopted in the regulations re
ferred to in Provisional Article G;

(e) Further study and present re
commendations to the Member Countries on 
invention patents.

Article 55:
The Committee, upon request of the Board will 

establish a subregional system for the development, 
promotion, production and adaption of technology, which 
in addition will have the function of centralizing the 
information referred to in Article 22 of the present 
regime and distribute it among the Member Countries, 
together with the information it may obtain directly 
on the same subjects and on the conditions cf commer
cialization of technology."

Argentina

The decisions of the national Registry are reviewed by an 
advisory committee composed of officials of the Secretariat of 
Industrial Development, The Secretariat of Science and Technology, 
and the National Development Bards before they are submitted through 
the Technical Under secretariat to the Secretary of State for In
dustrial Development for final approval or rejection (see Figure I). 
Prior examination and binding clauses

Article 7 :
Voluntary acts of legal consequences which, 

in accordance with the preceding articles are 
subject to nonautomatic registration accordina 
to the provisions of thi3 Law, 3hall be subject 
to prior examination by the Enforcement Authority.



For the act to he approved, it mist at least include 
the following clauses :

(a) Identification of the services 
vhich will he rendered by the supplier of 
the technology or trade marks;

(b) Identification of the services 
vhich will he rendered by the recipient 
of the technology or trade narks. The 
consideration for each one of the services 
rendered by the supplier shall be specified 
vitk the greatest accuracy possible;

tc) Deternination of the effective 
t e n  of the contract;

(d) In acts that involve the trans
fer of technology, the technical air.s vhich 
the recipient intends tc achieve by said 
transfer crust be indicated;

(e) A declaration by the supplier 
of the technology that he is familiar 
with this Lav.

Brazil

In Brazil the techno-economic evaluation of technology agreements 
is carried out by the National Industrial Property Institute (IXPI) 
under the Ministry of Industry and Trade within the scope of a con
tract for "furnishing of industrial technology" a3 outlined below.

Pursese A contract "for the furnishing of industrial technology” 
shall be deemed tc be a contract specifically designed to allow the 
acquisition of knowledge and techniques not covered by industrial 
property rights filed or granted in the country and which are to be 
applied ir. the production cf consumer goods or inputs in general.

Ths contract must cover in particular:
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(a) The supply of all the technical engineering: 
data for the process or the product, including the ae- 
thodology of technological development used to obtain 
it, such data being represented by the body of formulae 
and technical information, documents, industrial de
signs, instructions for operations and other like 
elements alloying manufacture of the product;

(b) The furnishing of data and information to 
update the process or product;

(c) The furnishing of technical assistance by 
the furnisher's technicians and the training of 
specialized technical personnel of the acquirer.

Functions of the national Institute 
of Industrial Property

Article 1
The national Institute of Industrial Pronerty 

(in?I) is hereby established as an autonomous federal 
organ attached to the Ministry of Industry and Trade, 
with head office and domicile in the Federal District.

Sole paragraph: The Institute shall enjoy the
privileges of the State in respect of the assets, 
income and services relating to or deriving from its 
essential purposes.

Article 2
The primary purpose of the Institute shall be 

to execute at the national level the provisions of 
law governing the social, economic, legal and tech
nical functions of industrial property.

Sole paragraph: Without prejudice to any other
duties that may be allotted to the Institute, it shall 
adopt for the puroose of national economic development 
measures to accelerate and regulate the transfer of
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technology and to improve conditions for the ne
gotiation and use of patents. It shall also advise 
on the signature, ratification and denunciation of 
conventions, treaties, contracts and agreements 
relating to industrial property.

Article 5
The President of the Institute shall be nomi

nated by the Minister of Industry and Trade and may 
be appointed and dismissed only by the President of 
the Republic.

Article 6
The Executive shall make retaliations for the 

structure, duties and operation of the various organs 
of the Institute and for the conduct and engagement 
of its staff.

Mexico

In 1978 the Registry of Foreign Investment and the Registry of 
Technology Transfer vere amalgamated. As regards technology transfer, 
the following rules will apply.

Article U
The documents containing the acts, agreements 

or contracts referred to in Article 2, shall be 
filed with the Ministry of Development for regis
tration in the National Register for Foreign 
Investments and the Transfer of Technology, within 
sixty (60) days from the date of their execution.
If filed within this period, the registration 
shall be effective from the date cf their execution.
'Jeon expiration of said period, the registration 
shall be effective only from the date of filing.
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Further, any amendment of acts, agreements or 
contracts referred in Article 2, must be filed for 
registration with the Ministry of Industry and Com
merce, as provided in Article 2. When the parties 
terminate the contracts or agreements prior to the 
termination date stipulated therein, notice shall 
be given to the Ministry of Industry and Commerce 
within sixty (60) days from the date of termination.

Article 10
The Ministry of Industry and Commerce shall 

pass on the registration and non-registration in 
the national Register for the Transfer of Technology 
within a period of ninety (90) days following the 
filing with it of the documents containing the 
acts, agreements or contracts referred to in 
Article 2. Upon the termination of this period 
without the Ministry having rendered its decision, 
the respective act, agreement or contract shall be 
registered in the National Register for the Transfer 
of Technology.

Article 11
The Ministry of Industry and Commerce nay 

cancel the registration in the National Register 
for the Transfer of Technology, of the acts, agree
ments or contracts when the terms under which they 
were registered are amended or modified contrary to 
the provisions of this Law.

Article 12
The Ministry of Industry and Commerce is 

authorized to verify at any time the conuliance 
of the provisions of this Law.
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Asia and the Far East

India

The Technical Evaluation Cojmittee (TEC) considers a proposal for 
foreign collaboration from the technical angle and furnishes comments 
to the Secretariat for Industrial Approvals and to the ministry deal
ing vith the subject. The comments of TEC, CSIR, DCSSI, the ministry 
etc. are placed before the Foreign Investment Board for consideration. 
The various aspects of the proposals, such as need for foreign collabo
ration, the priority of the Industry and the reasonableness of the 
terms offered the Foreign Investment Board (FIB) decides to recommend 
or reject the proposal. The Secretary of the Department of Economic 
Affairs, in his capacity as the FIB chairman, submits favourable re
commendation to the Minister of Industry for final approval, after 
which 3IA notifies the individual applicants.

The Secretary, Ministry of Finance (Department of Economic 
Affairs), serves as chairman of the Foreign Investment Board, which 
is responsible for all matters relating to the approval of collabora
tion proposals. The Foreign Investment Board and the Joint Secretary 
in charge cf SIA, Department of Industrial Development, serves as 
secretary.

The members of the Board include:

(1) Secretary, Ministry cf Industry 
(Department of Industrial Development)

(2) Secretary, Ministry of Petroleum
(3) Secretary, Ministry of Commerce
(!*) Secretary, Department of Company Affairs
(5) Secretary, Planning Commission
(6) Secretary, Department of Science 

and Teclinology
(7) Secretary of the ministry concerned
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(3) Director General, Council of Scientific 
and Industrial Research 

(9) Director General, Technical Development

The Technical Evaluation Committee is composed of representatives 
of CSIR and the Department of Science and Technology. The Director 
General of Technical Development serves as chairman.

The Government is considering the creation of a national registry 
that vill take over the work of recording foreign collaboration agree
ments carried out at present by the various ministries. It vill 
maintain registers containing particulars of all proposals for tech
nical and financial collaboration between Indian entrepreneurs and 
foreign firms approved by Government such as:

Rame of the Indian entrepreneur
Sector and type of technology or services
Description of product
Name of foreign licensor and country
Foreign equity participation, indicating the
amount and proportion of foreign holding
Duration of contract
Renumeration payable to the firm firm (a) for 
production on process technology (type of payment 
such as lump-sum fees, annual royalty to be specified);
(b) for technological services including management 
training and use of foreign personnel 
Annual likely production of Indian enterprise 
as a result of technology agreement 

additional functions include:

(a) Monitoring the process of proposals on 
the basis of annual returns from Indian firms ;

(b) Examining the steps taken by the Indian 
firm to establish Research and Development facili
ties to enable the technology acquired to be absorbed;
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(c) Follow-up action on the efforts made by 
the Indian firm to obtain information from the 
collaborator on improvements in the technology 
supplied;

(d) Comparing the quality of the product 
with the specifications provided for;

(e) Examining the reports concerning the 
training facilities offered employees of the 
Indian firms in the collaborator's industrial 
units and the services provided by experts who 
sent work with the Indian firm;

(f) Examining further steps involved in 
adapting the technology with respect to raw 
materials, modernization of equipment and improve
ment in the specification of the end product.

Republic of Korea ,

In the Republic of Korea a special body called the Final Decision 
Committee has been established to issue decisions on transfer of tech
nology agreements which are divided into two (2) categories.

Contracts with a duration exceeding 
three (3) years,

With an initial royalty exceeding $30,000 
and running royalties exceeding 3% of net sales 
fall into the first category.

The Foreign Capital Inducement Deliberation Committee has as its 
chairman the Minister of the Economic Planning Board. Its members 
include the Minsers of Finance, Agriculture and Forestry, Commerce 
and Industry, Construction and Science and Technology; the governors 
of the Bank of Korea and the Foreign Exchange 3ank; and outstanding 
economists, lawyers, scholars nominated by the president.
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Contracts vith a duration of up to three (3) years, an initial 
royalty of up to $30,000 and running royalties of up to 3!» of net 
sales, fall into the second category.

The Foreign Capital Investment Reviev Committee consists of a 
chairman; the Assistant Minister of Economic Co-operation of the 
Economic Planning Board Members (20): Directors of each ministry
and banks and institutes.

Contracts related to purely engineering services with a 
duration of one (l) year or less are dealt vith by the Engineering 
Service Promotion Reviev Committee composed of a chairman, the Vice- 
Minister of Science and Technology, and the directors of each 
ministry as meters.

Contracts other than engineering service contracts vith a 
duration of less than one (l) year are dealt vith by the Division 
of Foreign Exchange of the Ministry of Finance.

Philippines

Figure VI shovs the machinery for regulating the transfer of 
technology in the Philippines.

Functions of the Technology Transfer Board—

Sec. 1. Functions in general. The Board shall
have the folloving functions:

(a) Formulate policies, including a 
system of priorities vhich vould promote 
an integrated approach to the developmental 
and regulatory roles of the Government in 
the field of technology transfer;

—  Government communication.
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(b) Issue rules and regulations for 
the effective, efficient and economic im
plementation of policies and guidelines 
relative to technology transfer;

Cc) Establish a system of co-ordinating 
all governmental activities on technology 
transfer and ensure continuing and meaningful 
interaction among various government agencies, 
particularly with respect to the determination 
of the impact of technology transfer on 
national development;

(d) Serve as a forum for the continuing 
interchange of ideas and information among the 
government agencies, concerned, the private 
sector and the general public on policy issues, 
problems and alternative approaches relating to 
technology transfer; and

(e) Perform such other functions as may 
be necessary for the accomplishment of its 
objectives.

Sec. 2. Specific Function. All technology transfer 
arrangements as above-defined must be registered with the 
Board after due evaluation in the light of the technology 
transfer policies set by^the Board, subject to such sanc
tions the Board and/or its member agencies nay impose for 
the effective implementation of this requirement.

Requirements for registration:

Sec. 1. Filing of technology transfer arrangements. 
All agreements shall be submitted in duplicate to the 
Board for approval and registration accompanied by 
Application Form Mo. TTB-1 to be accomplished in 
duplicate, containing the following: (l) general

I
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information about the agreement; (2) information 
about the technology recipient; and (3) information 
about the technology supplier.

Sec. 2. Supporting documents. The documents 
to be submitted by the applicant in support of his 
application are:

(a) Audited financial statements
of the technology recipient, viz: pro-
fit-and-loss statements and balance 
sheets for the three (3) preceding 
years, if applicant has been operat
ing for more than three (3) years; if 
not, statements during the period he 
has been operating;

(b) Projected financial state
ments of the technology recipient for 
the next five (5) years;

(c) Proof of patent and/or 
trade nark registration, if any;

(d) Such other papers as nay 
be required by the Board.

Sec. 3. Date of official acceptance. The date 
of full compliance by the applicant vith all the per
tinent requirements of the Board shall be deemed the 
date of official acceptance which shall be duly 
recorded in the Application Entry Book.

Failure of the applicant to comply with any of 
the requirements in connection with the application 
for registration within a period of fifteen (15) 
calendar days from the date of notification shall 
be construed as an abandonment of the application 
unless for good cause shown and upon written request 
the Board extends said period.
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Evaluation procedure:

Sec. 1. Scope of evaluation. The technical 
staff rendering assistance to the Board shall evaluate 
the terms and conditions of all agreements taking into 
account the legal, technical and economic aspects of 
the agreement in the light of the policies and guide
lines prescribed by the Board.

Sec. 2. Modifications required. The parties 
to an agreement nay amend or modify the agreement at 
any time during its evaluation upon advice by the 
board, to conform with the policies and guidelines 
relative to technology transfer arrangements. Any 
such amendments or modifications shall be submitted 
to the Beard within five (5) days from execution 
thereof.

Sec. 3. Decision. The Board shall render a 
decision approving or rejecting the registration of 
an agreement within sixty (6C) days from the date 
of official acceptance. In case the agreement is 
revised during its evaluation pursuant to See. 2 
hereof, the decision of the Board shall be rendered 
within the unexpired portion of the said sixty-day 
period or within forty-five (1»5) days from the tine 
the amended agreement is filed with the Board, which
ever is longer. Upon the expiration of this period, 
without a decision having been rerdered, the agree
ment shall be deemed automatic ¿lly approved and 
registered, provided, however, that provisions in 
the agreement which contravene Secs lc, d end 3 of 
Rule V shall be deemed not written; provided, fur
ther, that tne payment for the technology or 
industrial right shall not exceed the maximum rate
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established by the Board. The decision of the Board 
rejecting the registration of a contract shall state 
therein the reasons for such rejection.

Sec. U. notice of approval. Upon rendering a 
favourable decision vithin the applicable period re
ferred to in Sec. 3 of this Rule, the Board shall 
issue a notice of approval which shall specify the 
proposed terms and conditions of registration. From 
the date of receipt of said notice, the applicant 
shall have thirty (30) calendar days within which to 
submit his acceptance and/or the required documents 
or modifications. Failure to do so vithin the said 
period nay be construed as a rejection of the pro
posed registration.

Sec. 5. Draft contracts. Applicants may, 
prior to executiion of contracts, submit drafts 
thereof to the Board for consultation, for which 
approval in principle may be granted, registration 
being withheld until execution thereof and filing 
of the formal application.

Turkey

Figure: Organization set-up regulating the flow of technology.

Council of 
Ministers
-----*----

T
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Function of the Foreign Investment Encouragement Committee 

Article 8.
(a) In order to carry out the duties provided for 

by this Lav, a Committee is formed under the chairman
ship of the General Manager of the Central Bank of the 
Turkish Republic and consisting of the following members : 
the Director General of the Treasury, the Director General 
of Domestic Trade, the Director. General of Industrial 
Affairs, the Chairman of the 3oard of Research and Planning 
of the Ministry of State Enterprises and the Secretary 
General of the Union of Chambers of Commerce, Industry
and Commodity Exchanges. In cases where it finds it 
necessary, this Committee may ask the opinion, on an 
advisory basis, of representatives of other ministries 
and institutions. The Committee shall give its decision 
on any application, within fifteen (15) days, at the 
least, of their submittals.

The Director General of Domestic Trade will 
act as Secretary General of the Committee. If necessary, 
the Committee may be called to a meeting of the Secretary 
General.

The remuneration to be paid to the Chairman 
and members of the Committee vill be fixed by the 
Council of Ministers.

(b) Any decision of the Committee may be appealed 
by the parties concerned within thirty (30) days as from 
the date of the notification thereof. The competent 
authority to deal with such appeals is constituted by 
the Ministers of Finance, Economy and Commerce and State 
Enterprises. The decisions of this authority are final.

Article 9*
(a) The Ministry of Economy and Commerce is ths
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competent authority in the application of the 
provisions of this Lav.

(b) The Ministry of Economy and Commerce shall 
have the authority to order release from the custody 
of the customs of foreign capital imported in kind 
according to the decisions of the Committee.

For the simple licence agreement, the licencee applies for 
approval to the Ministry of Finance, where a financial evaluation is 
carried out while a techno-economic appraisal is carried out by the 
Ministry of Industry and Technology.

Arab Countries

Iraq

The Ministry of Industry occupies a key position in the execution 
of policy on technology import. Each case of technology transfer is 
analyzed by an ad hoc committee composed of representatives of the 
following:

Industrial union
Industrial development department 
Central Bank
Industrial property office 
Industrial research and control 
Industrial chemical property.

Sometimes the licensee also participates.

In evaluating an agreement, the committee considers whether the 
contract has any harsh conditions; examines its technical content, 
determining vhat is new in terms of what exists in particular regard
ing know-how, and establishes whether the same licence vas previously 
applied for.

There is no definite evaluation and approval procedure tc be
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followed; the evaluation is done according to experience and 
circumstances.

Kuwait

The Industrial Development Committee attached to the Ministry of 
Commerce and Industry play3 the central role in the government machinery 
for technology transfer.

The Minister of Commerce and Industry or his Deputy serves as 
Chairman of this committee. The members include one (l) representa
tive each from the Port and Customs Administration of the Ministry 
of Finance and Oil, the Industrial Affairs Department of the 
!iinistry of Commerce and Industry, the Ministry of Commerce and 
Industry, the Planning Foard, the Credit and Savings Bank and 
three (3) representatives from the private industrial sector 
nominated by Kuwait Chamber of Commerce and Industry. The renters 
of the Committee are appointed and the tern of their office deter
mined by the Ministry of Commerce and Industry.

Two (2) of the main functions of the Industrial Development 
Committee are: To promote the development of national industries
and to study after reviewing applications for industrial permits to 
recommend whether the permits should be issued.

Procedure of Establishment of Industrial 
Firms according to Decree Law 6 of 1965

Every owner or manager of any existing or under establishment 
industrial firm is required to submit an application to the Indus
trial Affairs Department of the Ministry of Commerce and Industry 
within six (6) months from the date of the enforcement of this Law 
for the registration of the firm in the special register kept for 
that purpose. Mo industrial firm shall be registered unless it 
proves to be registered in accordance with the provisions of this
Law.
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Article 10.
The following considerations shall be taken into 

account on issue of permits:
(1) The economic requirements of 

the country and the possibilities of 
local consumption and exportation.

(2) The requirements of the 
country's social and economic plan.

(3) The purpose of the firm not 
to be inconsistent with the public 
order or public interest.

Article 11.
The Minister shall, under a resolution to be 

issued by him, determine the manner of submitting 
the applications for permits, the statements to be 
included in the applications, the documents support
ing such applications and the fees to be collected 
thereon.

The application for a permit shall be submitted 
accompanied by a report covering the study of the 
project and its technical and economic advantages.
Thi3 study shall show in particular the project's 
sources of raw material, the costs of production, 
the amount of capital sufficient to realize its 
purposes, its requirements (for labour, possibilities 
of marketing of its products and all relevant matters.

Article 21.
The number of Kuwaiti labourers and staff em

ployed by ever;/ industrial firm shall not be less 
than 255 of the total number of the firm's labourers 
and employees. The Minister of Commerce and Industry 
may, in case sufficient Kuwaitis are not available,
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exempt the firm from such a stipulation or reduce 
the percentage referred to.

Article 22.
The industrial firms shall he under obligation 

to participate vith the State in the field of arrange
ments and programmes laid dovn by the latter for 
vocational training or for industrial studies and 
research and production efficiency. The Minister 
of Commerce and Industry shall, upon the recommenda
tion of the Industrial Development Committee, issue 
a resultion determining the nature of such participation.

Morocco

3o specialized agency has been set up to deal vith technology 
transfer. Agreements involving technology transfer are examined by 
all departments concerned vith the projects. Projects that are re
commended for implementation must be approved by the responsible 
minister. Additionally the Office of Exchange must be consulted 
on currency issues.

According to Decree 2 .T6.U79, after the contractor has been 
selected, the enterprise implementing the project should agree vith 
the contractor on the schedule of construction and vith the approval 
of the Office of Exchange,'choose the foreign bank vith vhich it vill 
have dealings. The Office of Exchange must approve every foreign pay
ment in foreign exchange either for purchasing the equipment or paying 
the fees of foreign personnel chosen according to Job descriptions.

Saudi Arabia

All cases of technology transfer are supervised by a committee 
composed of representatives from the Ministries of Finance and national 
Economy, Agriculture, Petroleum and Minerals and the Supreme Planning
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Board; the Director General of Industrial Affairs; and a legal advisor. 
The Deputy Minister of Commerce and Industry or his substitute serves 
as chairman.

The Committee's functions are:

(a) To determine whether the proposed license 
or the enterprise is economically feasible;

(b) To examine any complaints or claims arising 
from the application and submit recommendations;

(c) To recommend penalties for enterprises 
violating the lavs of the countr;

(d) To consider the draft regulations for im
plementation;

(e) To consider natters that may be referred 
to it by the Minister of Commerce and Industry.

Approval and evaluation procedures differ from technology agree
ments involving industrial projects and those for contracting, 
maintenance and technical services.

Industrial Projects

Investors interested in establishing a Joint-venture industrial 
project must submit an application to the Director General of the 
Department of Industry in the Ministry of Industry and Electricity 
descriving in detail the products to be manufactured and giving the 
capital estimates. The application may be accompanied by a detailed 
economic feasibility study, or the investors may request that they 
be allowed a reasonable period in vhich to complete such a study.

The Department then makes an evaluation of the market demand 
for the proposed products. If it is shown that there is a good 
market for the proposed products, the investor is allowed a maximum 
period of six (6) months in which to submit a detailed economic, 
technical and marketing study.
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The investor must submit this together with three (3) conpleted 
licence application forms, obtainable from the Department or the Sec
retariat of the Foreign Capital Investment Committee to the Secretariat.

The Secretariat of the Committee gives a copy of the application 
to both the Department of Industry and the Industrial Studies and De
velopment Centre for evaluation. When the Secretariat receives the 
evaluation from both agencies, it submits the application and the 
evaluation results to the Foreign Capital Investment Committee, which 
makes its recommendation and to the Minister for Industry and 
Electricity . The Minister agrees with the Committee's recommenda
tion, he issues a ministerial decision approving the issue of the 
licence.

Licences for contracting, maintenance and technical services

Eight (8) copies of the application forms relevant to the business 
applied for must be submitted to the Secretariat of the Foreign Capital 
Investment Committee. The Secretariat submits the application to the 
Committee, which makes its recommendation to the Minister for Industry 
and Electricity. The minister issues a ministerial decision approving 
the issue of the licence if he agrees with the Committee's recommendation.

Sudan

There is no specific government agency regulating technology 
inflow. Every technology transfer agreement is evaluated by the 
responsible ministry and either amended or rejected according to 
certain criteria, e. g. value of the royalty, quantity of local 
materials used, duration of the licence, creation of additional 
skills. In approving the agreement, the responsible ministry 
consults the Ministry of Commerce and Supply, the Ministry of 
Industry and Mining and the Bank of Sudan regarding transfer of 
royalties.
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Tunisia

Technology transfer is regulated by an Ad Hoc committee composed 
of representatives of the ministry concerned with the project, the 
Ministry of Planning, the Ministry of Finance, specialized private 
personnel, and Prime Ministry sometimes a foreign consultant. The 
committee contacts companies using the process to find out vhat their 
experience with the process has been. It draws up detailed specifi
cations for the process, prepares tender documents and invites offers. 
After receiving offers, it studies them from a technical and economic 
point of view and issues a report to the responsible ministry, wu-ch 
finally approves or rejects the proposed licence.

i /Algeria —

The agency in Algeria that is in charge of the acquisition cf 
foreign technology is the Algerian Institute of Standards and Indus
trial Property (IUAPI) which is responsible for administering a 
national system of standards and executing industrial property 
legislation and of all matters related to industrial property rights. 
IUAPI has been placed within the Ministry of Light Industries, cut 
ministries concerned with industrial development affect its functioning.

On the basis of two (2) laws issued by the Ministry of Finance, 
INAPI is responsible for reviewing all licensing contracts that in
clude industrial property rights. Since patenting is not extensive 
and foreign trade marks are practically unused the rules of the 
Ministry of Finance have less Important coverage than would be 
desirable. Although the number of foreign licensing agreements is 
small, it is growing. IUAPI has, however, had little opportunity 
of participating in formulating the relevant contracts, although 
one of its fields of activity is precisely to analyse this type 
of contract.

1/ for more detailed description, see UNIDO/ICIS.96
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Portugal

Functions of the Institute of Foreign Investnent

The Foreign Investnent Institute to he set up under the 
authority of the Minister responsible for Planning shall co-ordinate, 
guide and supervise direct foreign investnent in Portugal.

The Foreign Investment Institute shall:
(a) Receive and guide potential foreign 

investors and foreign exporters of technology 
and ensure the representation before them of 
all State Departments and bodies responsible 
for natters in connection with the fulfillment 
of their investments or transfers of technology, 
as veil as take action on and submit proposals
or give opinions on such legal and administrative 
measures as are required for the promotion and 
stimulation of direct investnent or of transfers 
of technology;

(b) Grant the authorizations legally acquired 
for direct foreign investment and for agreements 
for the transfer of technology;

(c) Submit to the Government, together with 
its opinion, the papers in connection with the 
granting of authorization of investments under 
the contractual regime;

(d) Carry out all necessary procedures for 
the registration of direct foreign investments, 
of foreign re-investments and of agreements for 
the transfer of technology in accordance vith the 
terms of the lav and maintain an up-to-date record
of all companies having foreign capital participation ;
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(e) Act as the controlling instrument of 
direct foreign investment or of any transfers of 
technology and accompany the application and im
plementation thereof except vhere competence for 
so doing has been relegated by lav ;o another body.

Spain—^

Figure shovs the machinery for regulating the flov of foreign 
technology in Spain.

Organizational Set-Up for Regulating the Flov of Technology:

Ministry of Industry j
I

r
Director General of j 

Industrial Development and Technology |i

! Office 
| Director

of the 
General

Register of Consulting and Industrial j 
Project Development Enterprises

Evaluation and appr -al procedure based on the Ministry of Industry 
Order of 5 December 1973.

1.3. The application shall be submitted in triplicate in the 
form of a request to the Director General of Industrial Development 
and Technology and shall he accompanied by three (3) copies cf the 
contract, vhich for the purposes of this Order shall be drawn up in 
Spanish, of the memorandum and of the documentary evidence specified 
in subparagraphs 1.5 and 1.6 below.

— See also Peter O'Brien's Foreign Technology and Industrialization 
in Spain; journal of World Trade Lav, September 1975-
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l.U. The memorandum shall include informâtion and data on the 
contracting parties, the technological content of the transfer, the 
scope and terms of the agreement, and any other data supporting the 
content.

The appropriate forms for the application and the memorandum 
shall’he provided by the office of the Ministry of Industry.

l.p. The documentary evidence shall comprise:

(r) A public document declaring the applicant's 
representative ;

(b) Where the applicant is an industrial enter- 
pr:~e, a copy of the entry relating thereto in the 
Industrial Register or, where appropriate, the most 
recent addition thereto;

(c) A copy of the Government's decision, if any, 
authorizing foreign participation in the capital;

(d) Where advisory or project development 
services are concerned, complete texts of the 
agreed technical offers and specifications;

(e) Any other documents that the Ministry 
of Industry may consider necessary.

1.6. The organizations, entities and enterprises referred to 
Article 9 of Decree No. 6l7 of U April 1968 which contract for the 
provision of technical studies and services by foreign advisory and 
project development enterprises shall attach to their applications 
documentary evidence of an attempt to obtain the required services 
from at least two enterprises that are listed in the special section 
of the Register of Consulting and Industrial Project Development 
Enterprises established under the aforesaid Decree and that work 
in the sector to which the contract belongs.

The aforesaid evidence shall include the definite proposals by 
the Spanish enterprises or, failing these, some other authentic means
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of proof. If such evidence cannot be furnished because only one 
enterprise or non capable of providing the required service is 
listed in the aforesaid special section, the applicant shall enclose 
with any offer by the listed enterprise the appropriate certification 
issued by the Office o? the Director General of Industrial Development 
and Technology.

2 .U. When during the processing of a case circumstances arise 
in vhich in accordance with the provisions of this Order, there appear 
to be grounds for not registering a contract or for registering it with 
notes, the Office of the Director General of Industrial Development and 
Technology shall so inform the party concerned, in all cases before any 
hearing is held, in order that he may within one month remedy or modify 
the defects which cause the contract to be placed in the category in 
question. Such remedial measures shall be specified in an appropriate 
document signed by the same contracting parties and providing that the 
defects originally agreed on which are referred to in the communication 
from the Office of the Director General of Industrial Development and 
Technology shall be omitted or amended.

Functions of the Registry 
Article 2

In respect of contracts in any form for the transfer of foreign 
technology, concluded by individuals or corporations other than the 
Administration of the State domiciled, resident or legally established 
in Spain, the Ministries of Industry and Trade shall have the following 
functions and powers :

(a) The Ministry of Industry 3hall take appropriate 
administrative measures, in co-operation with the other 
departments specifically concerned, to ensure that foreign 
technology shall be acquired in the manner most beneficial 
to the national economy;

(b) The Ministry of Trade shall take the final 
decision regarding the authorization of foreign currency
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payments in connection with the above mentioned contract.

Article U

Before reaching a decision concerning the registration of the 
contracts to vhich the present Decree refers, the Ministry of Industry 
shall call for a mandatory report, vhich shall be binding, from the 
department or departments competent to deal with the subject of the 
contract or the type of technology to vhich it refers.

Both the time taken to reach a decision concerning applications 
for the registration of contracts and that taken by the Ministries 
concerned to issue their reports shell conform to the provisions of 
the Administrative Procedure Act.

Article 5

1 “ in the opinion of the Ministry of Industry or, as appropriate, 
of the competent Ministry the contracts include restrictive clauses 
vhich present, Jeopardize or hinder the technological development of 
the recipient of the technology, limit his managerial freedom or re
present an unfair practice by the party ceding the technology, entry 
of such contracts in the Register shall be refused or, vhere appropriate, 
they snail be recorded vith a note of such circumstances vhich shall 
produce the effects referred to in Article 7 of this Decree. Ho con
tract on vhich teh report of any of the departments referred to in 
Article 1* is unfavourable may be registered.

In particular, no contract vhich implies any limitation on the 
export possibixities of the "resident” party or of his or its sources 
of supply shall he registered until a report has been received from 
the Ministry of Trade.

The aforesaid reasons for refusing registration, or for permitting 
registration vith a note in the Register, shall aoply in general to all 
contracts except those relating to the transfer of technology for the 
production or use of equipment for national defense, in vhich certain 
restrictive clauses may be Justified a3 in the national interest.
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A contract on international technical co-operation that lays 
down in adequate detail the specific conditions binding on the co
operating parties to private contracts for the transfer of technology 
shall in each specific case be registered without the note of the cir
cumstances prescribed in the first paragraph of this article.

Refusal of registration shall be communicated together with the 
reasons therefore to the party concerned, which shall be allowed a 
month to remedy the indicated deficiencies. In such case any new 
application for registration shall comply with the procedures and 
time-limits laid down in the preceding articles.

Other Countries

Nigeria

In a federal decree establishing the National Office of 
Industrial Property (Decree No. 60 of 1970) its functions were 
defined as follows:

(1) 1. There is hereby established a body to be known as 
the National Office of Industrial Property (hereinafter in this 
Decree referred to as "the National Office") which shall have the 
fractions conferred on it under or pursuant to this Decree.

2. The National Office shall be a body corporate with 
perpetual succession and a common seal and may sue or be sued in 
it3 corporate name.

(2) 1. There shall be a3 the governing body of the National 
Office a council to be known as the Governing Coucil of the National 
Office of Industrial Property (hereinafter in this Decree referred 
to as "the Council") which shall be responsible for the formulation 
of policy for the National Office and for the discharge of the other 
functions conferred on it by this Decree.

2. The Council shall consist of a Chairman and the
following other members, that is
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(a) One representatire each of the following 
Federal Ministries:
Economic Development;
Finance;
Internal Affairs;
Justice;
'iTrade; and 
Works and Housing;

(b) One representative of the National Science 
and Technology Development Agency;

(c) One representa- ive of the universities in 
Nigeria to be appointed by the Commissioner 
after consultation with the National Com
mittee of Vice-Chancellors

(d) One representative of polytechnics and 
colleges of technology in Nigeria to be 
appointed by the Commissioner after con
sultation with the rectors and principals 
thereof; and

(e) The Director.
3. The Chairman shall be the Permanent Secretary of the 

Federal Ministry of Industries or such other officer of that Ministry 
rot below the rank of Principal Secretary as the Permanent Secretary 
may designate in that behalf.

U. The supplementary provisions in the Schedule to this 
Decree shall have effect with respect to the proceedings of the 
Council and the other matters therein mentioned.

(3) The Commissioner may give to the Council directions of a 
general character or relating generally to particular matters but 
not to any individual or case with regard to the exercise by the 
Council or the National Office of its functions under this Decree 
and it shall be the duty of the Council to comply with the directions 
or cause them to be complied with.
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(U) Subject to section 2(l) of this Decree, the national Office 
shall carry out the following functions :

(a) The encouragement of a more efficient 
process for the identification and selection of 
foreign technology;

(b) The development of the negotiating 
skills of Nigerians vith a viev to ensuring the 
acquirement of the best contractual terms and 
conditions by Nigerian parties entering into any 
contract or agreement for the transfer of foreign 
technology;

(c) The provision of a more efficient pro
cess for the adaptation of imported technology;

(d) The registration of all contracts or 
agreements having effect in Nigeria on the date 
of the coming into force of this Decree, and of 
all contracts and agreements hereafter enteréd 
into, for the transfer of foreign technology to 
Nigerian parties; and without prejudice to the 
generality of the foregoing, ever;* such contract
or agreement shall be so registrable if its purpose 
or intent is, in the opinion of the National Office, 
wholly or partially for or in connection with any of 
the following purposes, that is to say:

( i) The use of trademarks;
( ii) The right to use patented inventions;
(iii) The supply of technical expertise in 

the form of the preparation of plans, 
diagrams operating manuals or any other 
form of technical assistance of any 
description whatsoever;

( iv) The supply of basic or detailed 
engineering;
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( v) The supply of machinery and plant;
( vi) The provision of operating staff or 

managerial assistance and the train
ing of personnel;

(e) The monitoring, on a continuous basis, of 
the execution of any contract or agreement registered 
pursuant to this Decree*

17. GETTERAI AHALYSIS OF PRESENT ACTIVITIES AND EFFECTIVENESS OF 
REGULATORY AGENCIES IN SELECTED DEVELOPING COUNTRIES_______

The present chapter analyses briefly the activities and effectiveness 
of regulatory agencies in selected developing countries on the basis of 
material to which UNIDO has been given access. The evaluation is not 
exhaustive, and it is hoped that a later revised and up-dated version 
of the present document more detailed data, based on surveys in indi
vidual developing countries, can be presented.

Latin America

Andean Pact

Criteria for technology importation are set forth in Decision 2k 
of the Cartagena Agreement. Pertinent extracts of the Decision are 
given below.

Article 20.
Member Countries will not authorize the signing 

of contracts concerning the transfer of foreign tech
nology or patents which contain:

(a) Clauses by virtue of which the furnishing 
of technology bears with it the obligation, for the 
recipient country or company, to acquire from a cer
tain source capital goods, intermediate products, raw 
materials or other technologies, or of employing in a 
permanent wav personnel indicated by the company which
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supplies the technology. In exceptional cases, the 
recipient country may accept clauses of this nature 
for the acquisition of capital goods, intermediate 
products or rev materials, provided that their price 
corresponds to current levels in the international 
market;

(b) Clauses according to which the company that 
sells the technology reserves the right tc establish 
the prices of sale or resale of the products that may 
be manufactured on the basis of the respective tech
nology ;

(c) Clauses that contain restrictions regarding 
the volume and structure of production;

(d) Clauses that prohibit the use of competitive 
technologies;

(e) Clauses that establish an option to purchase, 
totally or partially, in favour of the supplier of the 
technology;

(f) Clauses that compel the purchaser of tech
nology to transfer to the supplier the inventions or 
improvements that nay be obtained by virtue of the use 
of the respective technology;

(g) Clauses that compel (the users) to pay 
royalties to the owners of patents for patents that 
are not used; and

(h) Other clauses vith equivalent effects.

Except in exceptional cases. duly qualified by 
the competent body of the recipient country, no clauses 
will be accepted in which the exportation of the products 
manufactured on the basis of the respective technology 
is prohibited or limited in any vay.

In no case shall clauses of this nature be acceptad 
in connection vith subregional trade (interchange) or vith



I
-87-

the exportation of similar products to third countries. 

Article 21
Intangible technological contributions shall grant 

the right to the payment of royalties. after authoriza
tion is given by the competent national body, but they 
cannot be computed as eanital contributions.

Article 25
Licensing contracts for the exploitation of trade 

marks of foreign origin in the territory of the Member 
Countries may not contain restrictive clauses such as:

(a ) Prohibition or limitation to export or sell 
in certain countries the products manufactured under 
cover of the respective trade mark cr similar products;

(b) Obligation to use rav materials, intermediate 
goods and equipment supplied by the owner of the trade 
mark or his affiliates. In exceptional cases, the 
recipient country may accent clauses of this nature 
provided the price of sane corresponds to current 
levels on the international market;

(c) Establishment of prices of sale or resale 
of the products manufactured under cover of the 
trade mark;

(d) Obligation to pay royalties to the ovner 
of the trade mark for trade marks that are not used;

(e) Obligation to employ permanently personnel 
furnished or indicated by the ovner of the trade mark; 
and

(f) Other obligations of an equivalent effect.

Requirements that are satisfied:

(a) Shortage of internal savings;
(b) Shortage of foreign exchange;
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(cì Lack of directive or administrative 
capacity;

(d) Need of access to scarce technological 
knowledge ;

(e) Lack of capacity or of commercial con
tacts for the sale of merchandise in international 
markets ;

(f) Lack of local entrepreneurship.

Plan for progressive national participation:

(a) Percentage of shares to be Placed in the 
hands of national investors;

(b) Period of time and conditions for carrying 
out this transfer;

(c) Form of determining the value of each 
placement.

Effects of the nev investment :

(a) Approximate date of beginning of normal 
operations ;

(b) Operation capacity;
(c) Exportable production;
(d) Additional employment generated;
(e) Importation of rav materials or intermediate 

products in annual production; and
(f) Use of national rav materials and items.

Technology import before adoption of Decision 2h

The countries of the Andean Group are not prepared to handle 
technology well; in general, there is a lack of personnel and ade
quate structures to generate or acquire technology appropriate to 
the development programmes of these countries.
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Andean Group countries paid annually US$U0-US$1»5 million in the 
period 1972-197^ in direct expenses related to the purchase and use 
of technology; this figure was expected to rise to to US$60 million 
per year in 1975.—^ In the same year, the subregion vill be paying 
US$100 million abroad for advisory services. In addition to these 
direct costs there are alsy very steep indirect costs arising from 
mistakes that are made failure to make sound decisions in matters 
related to technology; failure to develop possibilities of generating 
technology, advisory services, and teaching, not having the proper 
information on hand tc aid in choosing among different solutions to 
technological problems available in different parts of the world.

Studies made in countries belonging to the Andean Group show 
that many of the contracts concerned with the supplying of capital 
or technology include restrictive clauses imposed by the owners.

In a study of 150 contracts in 3olivia, Colombia, Ecuador and
Peru, it was found that mere than twe-thirds of the contracts in-2/eluded restrictive clauses.—  One of the most characteristic clauses 
tied the supply of technology or know-how to the supply of raw materials 
or intermediate goods. The study further showed that the subsidiaries 
of foreign companies in the Andean countries "cverbilled" (overbilling 
defined as the FOB price paid in those countries for raw materials, 
less the international FOB price, divided by the international FOB 
price and multiplied by a hundred), by an average of 1555, and companies 
overbilled by 1?5. The amount spent for raw materials and intermediates 
by Andean Group countries was six times the total paid in royalties 
(the US$U0-US$1*5 million mentioned above) and 2b times the earnings 
declared by the same companies.

In Chile, a study of 39 companies revealed the following data 
on overbilling:

- U U im  ID/WG.275/8, 2k May 1978. 
-'uiTIDO ID/WG.275/8, 2b May 1978.
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Overbining has allowed foreign companies to remove money from 
the Andean countries while declaring lower incomes to avoid paying 
the corresponding taxes.

Another clause that appears again and again is one limiting 
exports. An analysis of 2kJ contracts in Bolivia, Colombia, Ecuador 
and Peru found that 200 contained clauses totany prohibiting export 
of products manufactured with the imported technology; 12 permitted 
exports to bordering countries; and 35 permitted exports throughout 
the world. In Chile, of l62 contracts, 117 included clauses pro
hibiting exports and 862 contained clauses restricting export 
activities. In this case, 922 of the clauses prohibiting export 
applied to national firms manufacturing with imported technology. 
This is logical, since technology sellers try to close export doors 
to companies owned by nationals of the Andean countries; however, 
clauses forbidding export do not apply to their own subsidiaries, 
so that these are able to act in the international sphere, producing 
in one country and selling to another.

As for the relationship between the home office of a .oreign 
company and its subsidiary in an Andean country, bargaining power 
from the national viewpoint is nil: the contract is negotiated
between the home office and the branch, which obviously has the 
same interests as the parent company. Naturally companies work 
this system to their own advantage.

An analysis of 3k contracts in Bolivia illustrates other types 
of restrictive clauses: 2k provided that technical assistance could 
be bought only from the home office; 22 tied future know-how to the
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knov.-how originally delivered; 3 set prices for the final product; 11 
flatly prohibited the manufacture of similar products, effectively 
eliminating competition; 5 specified that controversies would be judged 
in the country supplying the technology; 28 left quality control of the 
raw materials and intermediates up to the heme office, a very important 
provision, since it is through quality control of the raw materials that 
the home office can act when there is no tying clause concerning the 
purchase of inputs - it can indicate that certain raw materials do not 
meet the quality control standards set for the process and thus prevent 
purchases from being made except where it stipulates. There are even 
contracts in which any patentable improvement of the originally trans
ferred technology becomes the property of the parent office, even if 
it is discovered by nationsl of the country acquiring the technology.

Finally, studies of the patent system in the Andean Group countries 
show that 90i of the patents belong to foreign companies and only 2% are 
commercially exploited. The patent system has been used by large foreigne
companies to hinder production and to obtain a monopoly on importing the 
articles patented by these countries.

A patent holder in a country of the subregion can demand that a 
product be acquired through him, even though production in that country 
does not incorporate the technology subject of the patent; he often 
takes advantages of this by offering the buyer very unfavourable 
conditions.

Argentina

The following are the most recent criteria for the importation 
of technology (Law No. 19-231):

Implicit clauses

Article 8:

Any act included in the system of this Law will 
be subject to the following provisions whether or net
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they are included in its text, except when the Enforce
ment Authority expressly decides otherwise and gives 
grounds for such decision at the time of approval.

(a) The suppliers guarantee that the technology 
to be transferred, will enable the recipient, through 
such acquisition, to achieve his proposed technical 
aims with the scope described in the voluntary act of 
legal consequences;

(b) The suppliers of technologr shall directly
or indirectly supply adequate training for assimilation 
and handling of that technology, if such training should 
be necessary;

(c) In the event that the party receiving the 
trade marks or technology has no alternative other 
than to purchase capital goods, inputs, rav materials 
and/or spare parts from the suppliers of said technology 
or trade marks, or to sell its production to the latter, 
the sale or purchase price shall be in keeping with that 
of such goods or products ruling in the international 
market. The Enforcement Authority will be authorized
to estimate this price when no current international 
price quotation is available;

(d) The recipient shall keep confidential those 
technical secrets specified as such in the voluntary 
act of legal consequences for the agreed term, which 
may exceed the term of the contract;

(e) In those acts that include the use of the 
supplier's trade mark or names or similar forms of 
identification vis-a-vis customers, the recipient 
shall maintain the quality levels of products or 
services specified in the voluntary act of legal 
consequences when such products or services are 
identified by means of such trade marks or names.

When the Enforcement Authority deems it 
advisable, it may request that the foregcinp
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1
provisions be expressly included in the act to be 
registered as a condition for its approval.

Contractual features that may be liable to objection:

Article 10
Registration of those voluntary acts of legal 

consequences that are subject to non-automatic re
gistration according to the foregoing article, nay be 
rejected vhen they incorporate one or more of the 
following features:

(a) When technology to be transferred can be 
proven to be obsolete;

(b) When the technology having the same speci
fications, nature and quality as that which is the 
object of the transfer can be proven to be of public 
knowledge and freely available in this country. It 
shall be understood that it is of public knowledge 
when it is not protected by secrecy or by rights 
inherent to industrial property. It shall be under
stood that technology is freely available in this 
country when any interested party may have access 
thereto under reasonable conditions;

(c) They forbid or limit exports by the 
recipient, except to those countries where the 
supplier produces for its own account or has 
granted exclusive production, use or sales licenses;

(d) The agreed consideration bears no relation 
to the transferred technology or trade narks and to 
the direct or indirect benefits to be achieved through 
their use. It will be presumed that such lack of re
lation exists, unless proof to the contrary can be 
produced when.

( i) Tne acts consist of licenses
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to use trade marks vithout the contribution 
of technology, and the payment to the supplier 
or for his account exceeds 1 per cent of the 
net sales value of the products or services 
using such trade marks;

( ii) The technology related to the 
final motor vehicles or auto parts industries, 
according to the definition of Lav No. 19,135 
and the payment to the supplier or for his 
account exceeds 2? of the net sales value of 
the products manufactured with such technology;

(iii) In other cases, payments to the 
supplier or for his account exceed 5% of the 
net sales value of the products manufactured 
or services rendered vith the transferred 
technology. When it is a case of single or 
periodic fixed payments, the percentage equi
valent of such payments in relation to the 
recipient's estimated sales during the full 
term of the contract shall he taken into 
account.

(e) They compel the recipient to assign or grant 
licenses vith respect to the innovations, improvements 
or developments that may he achieved in regard to the 
transferred technology, except vhen a reciprocity clause 
exists;

(f) They do not grant the recipient the right to 
receive the imnrovements relating to the transferred 
technology that the supplier may develoo during the 
life of the voluntary act of legal consequences;

(g) They exempt the sunpliers from the liability 
to vhich it may be subject towards the recipient or by 
reason of eventual legal action by third parties, 
arising from flaws or defects that are inherent in t
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products or services rendered by the supplier under 
the act in question. Such liability shall include 
both that arising front the eventual infringement of 
industrial property rights of third parties, as veil as 
that vhich may correspond under the applicable legal 
provisions, as a consequence of damages suffered by 
the recipient or by third parties that are the direct 
and immediate result of the correct use of the 
transferred technology or of the use that may result 
from the supplier's instructions if any;

(h) They impose th e  o b lig a tio n  to  acqu ire  rav  m a te r ia ls ,  i n t e r 
m ediate p roducts o r  c a p i ta l  goods from a sp e c if ie d  o r ig in  o r  source o f 
supp ly ;

( i )  They e s ta b l is h  s a le s  p r ic e s  t o  w h o le sa le rs , r e t a i l e r s ,  to  
th e  p u b lic  o r  to  th e  su p p lie rs  o f  th e  technology o r t r a d e  m arks, o r  
th e  a p p lic a tio n  to  t h i r d  p a r t ie s  o f unequal co n d ition s fo r  th e  s a le  o f 
eq u iv a len t m erchandise o r s e rv ic e s ;

( j  ) They impose upon th e  re c ip ie n t  th e  o b lig a tio n  to  employ p e r
sonnel to  be* appointed  by th e  s u p p lie rs ,  whose rem uneration s h a l l  be fo r  
th e  aceo w t o f  th e  r e c ip ie n t ,  u n le ss  such o b lig a tio n  i s  considered  
ind ispen sab le  tak in g  in to  account th e  work to  be performed by such 
personnel in  r e la t io n  to  th e  t r a n s fe r re d  technology and th a t  th e  rem uneration 
o f such personnel i s  in  l in e  w ith  th a t  g en e ra lly  cu rre n t in  th e  in te rn a t io n a l  
market fo r  th e  se rv ic e s  to  be rendered  by th e  a fo re sa id  p erso nnel;

(k) They allow  th e  su p p lie r  to  c o n tro l o r re g u la te  th e  
p roduction  o r m arketing o f th e  re c ip ie n t  beyond what i s  n ecessary  fo r  th e  
p ro te c tio n  o f  h is  r ig h ts  under th e  ac t in q uestion .
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B raz il

C r i t e r ia  fo r  Technology Import in  B ra z il

When cooing from abroad , th e  technology  to  be t r a n s fe r r e d  most:

(a) Be c o n s is te n t  w ith  th e  c r i t e r i a  o f  p r io r i ty  s e le c tio n  based
on th e  n a tu re  o f  th e  p roduct o r p rocess and i t s  s ig n if ic a n c e  fo r  n a tio n a l  
development, accord ing  to  government p o lic y  fo r  th e  s e c to r  concerned;

(b) Correspond to  le v e ls  t h a t  cannot be a t ta in e d  o r ob ta ined  in  
th e  coun try , as v e r i f ie d  by comparison v i th  e f fe c t iv e  and a v a ila b le  
domestic capac ity  t o  c a rry  i t  out o r v i th  a lread y  e x is t in g  a l te rn a t iv e  
sources;

(c) A fford , v i th in  th e  sh o rt t e r a ,  e f fe c t iv e  advantages fo r  
p rogress in  th e  s e c to r  concerned , c o n s is te n t ly  v i th  th e  o b je c tiv e s  o f  
n a tio n a l  p o licy  o r  p lan s v i th  reg ard  to  in d u s t r ia l  technology  and 
developz-fnt ;

(d) C reate o ^ a li  a t iv e  co n d itio n s  fo r  th e  product r e s u l t in g  from 
i t s  a p p lic a t io n , p r im a rily  v i th  a  v iev  a t  ex p o rt;

(e) Perm it im port replacem ent in  re sp e c t o f th e  p ro d u c t, inc lud ing  
in p u ts  and components n ecessa ry  fo r  i t s  m anufacture;

( f )  The degree o f n o v e lty  o f th e  techno logy , eva lua ted  on th e  
b a s is  o f th e  len g th  o f tim e fo r  vhich  i t  has been known and used;

(g) The degree o f com plexity o f th e  techno logy , by comparing i t ,  
vbere f e a s ib le ,  w ith  techniques and p rocesses designed fo r  th e  same 
o b je c tiv e , v h e th e r fu rn ish ed  by th e  same o r  ano ther p a r ty ;

(h) The q u a l i ta t iv e  le v e l  o f th e  product r e s u l t in g  from a p p li
ca tio n  o f  the  techno logy , in  th e  market c o n tex t;
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( i ) The con tinu ing  and subsequent fu rn ish in g  o f  every th in g  r e l e 
vant to  th e  updating  o f  th e  inform ation  and te c h n ic a l  d a ta ,  p a r t ic u la r ly  
in  th e  case o f a  s e c to r  in  vhich technology i s  dynamic, i . e . ,  i s  su b je c t 
to  con tinu ing  development and vhere innovations a re  n o t e l ig ib le  fo r  
p ro te c tio n ;

( j ) The re p u ta tio n  and importance o f th e  fu rn ish e r  in  th e  s e c to r ;

(k) Vhere a p p lic a b le , th e  f u rn is h e r 's  cap ac ity  fo r  re se a rc h  and 
development;

( l )  The type o f  production  o r branch o f a c t i v i t y ,  accord ing  
to  th e  degree o f  e s s e n t i a l i ty ;

(m) The term  s t ip u la te d  fo r  complete t r a n s f e r  o f  th e  co n ten t o f
th e  technology and fo r  f u l l  and complete abso rp tio n  o f  i t  by th e  a a q u ire r .

The amount o f  th e  renum eration s h a l l  be c a lc u la te d  on a  percen tage 
b a s is  o r as a f ix ed  value p e r product u n i t ,  in  e i th e r  case on th e  b a s is  
o f o r in  r e la t io n  to  th e  n e t s a le s  p r ic e , n e t r e c e ip ts  from s a le s ,  o r vhere 
a p p lic a b le , s h a l l  lik ew ise  tak e  in to  account th e  p r o f i t  deriv ed  from th e  
product r e s u l t in g  from a p p lic a tio n  o f th e  technology.

Hote: For th e  purpose o f c a lc u la tin g  th e  rem uneration , th e  "net p r ic e "
s h a l l  be deemed to  be th e  invo ice  v a lu e , based on a c tu a l  s a le s ,  a f t e r  
deduction o f ta x e s ,  charges, inp u ts  and components im ported whether from 
th e  ■ "’tra is h e r  o f technology or from any fu rn ish e r  d i r e c t ly  o r in d i r e c t ly  
lin k ed  to  him, commissions re tu rn  c r e d i t s ,  f r e ig h t ,  insurance and packaging 
expenses, and any o th e r deductions agreed upon by th e  p a r t i e s .

Lav Ho. 5.772/71 ( in d u s t r ia l  P rcp erty  Code) and Lav No. U.137/62 
(concerning th e  p reven tion  o f abuse o f economic pover) in  p a r t ic u la r  
p ro h ib it  any c lau se  th a t :
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(a ) R eg u la te s , d e te rm in es , a l t e r s  o r l im its  th e  p ro d u c tio n , 
s a le ,  p r ic e ,  p u b l ic i ty  o r d is c lo s u re , d is t r ib u t io n ,  m arketing o r 
e -p o r t ,  and lik ew ise  th e  h ir in g  o f personnel and th e  re se rv a tio n  or 
d is t r ib u t io n  o f  m arkets o r  th e  exclusion  o f any market e x cep t, in  th e  
l a t t e r  c a se , when p erm itted  by th e  in d u s t r ia l  p ro p e rty  l e g i s l a t io n ,  vhen 
i t  i s  proved to  be re q u ire d  by s p e c if ic  le g i s la t io n  o f  th e  fu rn is h e r 's  
co u n try , o r  fu rtherm ore vhen r e s u l t in g  from an in te rn a t io n a l  instrum ent 
o r agreement t o  which B ra z il  i s  a  p a r ty ;

(b) S tip u la te s  as an o b lig a tio n  o r con d ition  th e  purchase o f 
in p u ts  o r  components n ecessa ry  fo r  m anufacture o f  th e  product o r  
u t i l i z a t i o n  o f th e  p ro c e ss , o r  o f  machinery and equipm ent, from the  
fu rn ish e r  o f  th e  technology  an d /o r any o th e r source determ ined by th e  
l a t t e r ,  inc lud ing  th o se  o f  dom estic o r ig in ;

(c ) Imposes th e  use o f  a  fo re ig n , t ra d e  mark o r p u b l ic i ty  
slogan fo r  th e  fu rn ish in g  o f  th e  technology;

(d) Contains p ro v is io n s  l ik e ly  to  l i m i t , r e g u la te ,  a l t e r ,  
in te r ru p t  o r  h in d er th e  re se a rc h  and te c h n o lo g ica l development 
p o licy  and a c t i v i t i e s  o f th e  a c q u ire r o f th e  technology;

(e ) I s  designed to  p reven t th e  ac q u ire r from ch a llen g in g , 
whether a d m in is tra tiv e ly  o r  through le g a l  p ro ceed in gs, th e  in d u s tr ia l  
p ro p e rty  r ig h ts  claim ed o r  o b ta in ed  in  th e  country by th e  fu rn ish e r  
o f th e  techno logy ;

(f^ P ro h ib its  th e  f re e  use o f technology a f t e r  a  reasonab le  
perio d  o f tim e has e lap sed  fo llow ing  each t r a n s f e r  o f th e  l a t e s t  
in fo rm a tio n ;

(g) Exempts th e  fu rn ish e r  from re s p o n s ib i l i ty  in  th e  event of 
any ac tio n  brought by t h i r d  p a r t ie s  in  re sp e c t o f f a u l t s ,  d e fe c ts ,  
o r infringem ent o f in d u s t r ia l  p ro p erty  r ig h ts  in h e ren t in  th e  
te c h n o lo g ica l conten t o f th e  c o n tra c t .
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Mexico

The fo llow ing b as ic  c r i t e r i a  have been adopted in  Mexico 
fo r  approval o f technology  agreem ents as s e t  fo r th  in  th e  Lav 
on th e  R e g is tra tio n  o f  th e  T ra n sfe r o f Technology.

A r t ic le  7:

The M in istry  o f  In d u s try  and Commerce s h a l l  n o t r e g is te r  
th e  a c ts ,  agreements o r c o n tra c ts  mentioned in  A r t ic le  2 in  th e  
fo llow ing  cases :

( I )  When t h e i r  purpose i s  th e  t r a n s f e r  o f techno logy  f re e ly  
a v a ila b le  in  th e  co u n try , p rov ided  i t  i s  th e  same techno logy ;

( H )  When th e  p r ic e  o r co n s id e ra tio n  does n o t re p re se n t th e  
technology acqu ired  o r  c o n s t i tu te s  an u n ju s t i f ie d  or excessive  burden 
on th e  n a tio n a l  economy;

( H I )  When p ro v is io n s  a re  included  which perm it th e  su p p lie r  to  
re g u la te  o r in te rv e n e , d i r e c t ly  o r  i n d i r e c t ly ,  in  th e  a d m in is tra tio n  o f 
th e  technology;

(IV) When th e re  i s  an o b lig a tio n  to  assig n  onerously  o r g ra tu i 
to u s ly  to  th e  su p p lie r  o f th e  techno logy , th e  p a te n ts ,  t ra d e  m arks, 
inno vatio n s or improvements ob ta ined  by th e  t r a n s f e r e e ;

(V) When l im ita t io n s  are imposed on te c h n o lo g ica l re sea rch  or 
development by th e  t r a n s fe re e ;  (VI)

(VI) When th e re  i s  an o b lig a tio n  to  acqu ire  equipm ent, to o l s ,  
p a r ts  or raw m a te r ia ls  e x c lu s iv e ly  from any given source;



Figure :

Process Гог approving or rejecting agreements presented to the 
Mexician National Registry of Technology Transfer and Foreign

Investment

Fini decision Second decision Third decision

Figure gives a flov sheet for processing contracts submitted to the National 
Registry for registration (i.e. approval). It shovs that agreements that are 
rejected after evaluation may be renegotiated. At this stage the Government 
may take a direct part in the negotiations to ensure that the agreements shall 
confonn with its policies.
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(V II) When th e  ex p o rta tio n  o f th e  t r a n s f e r r e d  products o r s e r 
v ices is  p ro h ib ite d , a g a in s t th e  b e s t in te r e s t s  o f th e  country ;

(V III) When th e  use o f complementary tech no log ies i s  p ro h ib ite d ;

(IX) When th e re  i s  an o b lig a tio n  to  s e l l  th e  p roducts manufactured 
by the  t ra n s fe re e  ex c lu s iv e ly  to  th e  s u p p lie r  o f th e  technology;

(X) When th e  t r a n s fe re e  i s  req u ired  to  use perm anently p e r
sonnel designated  by th e  s u p p lie r  o f  th e  technology;

(XI) When th e  volume o f  p roduction  i s  l im ite d  o r s a le  and 
re s a le  p rice s  a re  imposed fo r  dom estic consumption o r fo r  e x p o rta tio n ;

(X II) When th e  t r a n s fe re e  i s  req u ire d  to  appoint th e  su p p lie r
o f technology as th e  ex c lu s iv e  s a le s  agent o r re p re se n ta tiv e  in  Mexico;

(X III) When an unreasonable term o f d u ra tio n  i s  e s ta b lis h e d . Such 
term  s h a l l  in  no case exceed 10 y e a rs , o b lig a to ry  fo r  th e  t r a n s fe re e ;

(XIV) When th e  p a r t ie s  submit to  fo re ig n  co u rts  fo r  d ec is io n  in  
any controversy  in  th e  in te rp re ta t io n  o r enforcement o f th e  foregoing  
a c ts ,  agreements o r c o n tra c ts .

E ffec tiv eness  and r e s u l t s  o f th e  Technology Lav.

The estab lishm en t o f th e  r e g is t r y  has enabled p o licy  makers to  knov 
fo r  th e  f i r s t  tim e p re c is e ly  vhat c h a ra c te r is t ic s  of fo re ign  investm ent 
in  Mexico are  and th e  e f fe c ts  i t  has upon the  economy. Thus p o licy  makers 
a re  able to  form ulate more e f fe c t iv e  p o l ic ie s .

Since May 1973, vhen the Lav came into effect, the conditions under 
vhich foreign investment flows into Mexico have changed substantially.
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Firstly, foreign investment has been adjusting to the minority 
Joint-venture participation that the Lav establishes as & general rule.
Out of 392 nev enterprises that have been created with foreign participation 
since the Lav came into effect, only 10 have been established in 
exceptional conditions and usually on a temporary basis. Furthermore, 
participation of European countries and Japan has increased even if the 
United States of America still accounts for three fourths of foreign 
investment in Mexico.

Secondly, nev foreign capital is flowing into priority sectors 
of the economy such a3 the chemical and the capital goods industries.

Thirdly, takeover of Mexican companies or trend of the 1950s 
and 1960s has been stopped.

Fourthly, the lav has been able to produce some very important 
contributions to development goals through day to day negotiations, 
such as numerous export programmes, import substitution projects, 
the creation of Jobs, training programmes for Mexican vorkers and 
technicians and location and relocation of investments are being made 
in less developed areas of the country.

Finally, it is important to mention that all these results have 
been obtained without slowing up the required inflow of foreign investment.

The most important benefit to Mexico have been the following:

(a) Substantial foreign-exchange savings as a result of lover 
payments for the technology acquired;

(b) Reduction of the costs of some manufactured goods;

(c) More taxes collected because of the elimination of 
considerable tax evasion by subsidiaries of international corporations, 
made possible by excessive royalty rates.
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(d) Openins o f export markets to  Mexican m anufacturers;

(e) Lover p r ic e s  fo r  c a p i ta l  goods and components th a t  p rev iously  
had to  be imported from th e  l ic e n s o r ,  in  s p i te  o f  th e  ex is ten ce  o f  lo v e r-  
p riced  a l te rn a t iv e  su p p lie rs ;

( f ) In c reasin g  avareness among Mexican en trep reneu rs o f th e  
importance o f o b ta in in g  f u l l  inform ation  on tech n o lo g ica l a l te r n a t iv e s ,  
making a  c a re fu l  ev a lu a tio n  and s e le c tio n  o f  p ro d u c ts , p rocesses ana 
l ic e n s o r ,  and n e g o tia tin g  term s o f c o n tra c ts  from th e  s tro n g e s t p o ss ib le  
p o s itio n  as vays o f  ach iev ing  h ig h er p ro d u c tiv ity  and p r o f i t s ;

(g) G reater lo c a l  e f f o r t s  a s s im ila te ,  adapt and improve 
im ported techno log ies through lo c a l  re sea rch  and development.

Most frequen t reasons fo r  n eg a tiv e  re so lu tio n s  have been 
th e  fo llow ing:

As % o f re je c te d  
agreements______

1. Excessive o r  u n ju s t i f ie d  payments 68.5

2. Excessive d u ra tio n  o f agreements 31.6

3. P ro h ib itio n  to  use non p a ten ted
technology o r to  m anufacture goods, 
a t  th e  end o f th e  agreement 30.7

U. Submission o f agreements to  fo re ign  
lav s or cou rts 18.5

5. Grant-back c lau ses on innovations 
produced by lic e n se e 16.8

6. Export r e s t r i c t io n s  co n tra ry  to  th e  
in te r e s t  o f th e  country 1»*.5
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As a consequence o f th e  re n eg o tia tio n  p rocess promoted by th e  
R eg is try , payments and r e s t r i c t i v e  c lau ses have been s u b s ta n tia l ly  
reduced and e lim in a ted .

S im ila r ly , many independent Mexican e n te rp r is e s  have rece iv ed  
con siderab le  support in  th e  approval o f  new lic e n s in g  agreem ents, 
th a t  i s  n o t r e f le c te d  in  s t a t i s t i c s ,  s in ce  t h e i r  c o n tra c ts  have 
been "clean" by th e  tim e th ey  have been subm itted  to  th e  R eg is try .

Peru

C r i t e r ia  fo r  ev a lu a tio n  and approval

Peru v i l l  n o t agree  to  th e  approval o f c o n tra c ts  fo r  technology  
t r a n s f e r  con ta in in g  th e  fo llow ing  p ro v is io n s :

1. O bligation  fo r  th e  l ic e n se e  to  acq u ire  from a s p e c if ic  
source c a p i ta l  goods, in te rm ed ia te  p roducts o r raw m a te r ia ls ,  o r  to  
make permanent use o f  th e  technology s u p p lie r ;

2 . Claims g iv in g  th e  l ic e n s o r  th e  r ig h t  to  f ix  th e  s a le  o r 
re s a le  p r ic e s  o f th e  l ic e n s e e 's  p ro d u c ts;

3. Claims p ro h ib i t in g  th e  use o f  competing tech n o lo g ies ;

U. Those o b lig in g  th e  lic e n see  to  g ran t back any improvements 
o r in v en tio n s;

5. Clauses re q u ir in g  payments o f  r o y a l t ie s  fo r  not used 
p a te n ts  o r t ra d e  m arks;

6. Any payments o f  ro y a l t ie s  o r ig in a tin g  from th e  su b s id ia ry  
or an a f f i l i a t e  o f th e  p aren t company;



- 105 -

7- O bligations to  s e l l  p ro d u c ts , wholly o r in  p a r t ,  to  th e  
su p p lie r  o f technology;

8. Agreements where se ttlem en t o f d isp u tes  and c o n f l ic ts  a re  
to  be s e t t l e d  o u ts id e  o f  Peru;

9 . Clauses p ro h ib it in g  o r  l im it in g  export o f th e  p roducts to  
t h i r d  c o u n tr ie s .

T able: B rie f  assessm ent o f  r e s u l t s  o f  Peruvian L e g is la tio n
re g u la tin g  th e  flow o f  technology 1 /
Royalty Payments in  US$ over 1971-197*» by Peru

Year Gross ro y a l t ie s Het ro y a l t ie s

1971X 1,3 06 ,2*»9 663,»»65

1972 12,381,277 6,lL8,61»6

1973 li,l»0*»,L30 5,799,152

197*»x 5,873,8k0 2,853,366

TOTAL 30,965,796 25 ,1*61» ,629

f i r s t  and second t r im e s te r  re sp e c tiv e ly

1/ Data available from "Efecte del proceso de importacion de 
tecnologia en el Peru by ITINTEC, Lima
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Table Payments o f ro y a l t ie s  (?) in  te rn s  o f t h e i r  d e s tin a tio n

D estin a tio n
19T1 1972 ?

1973 1971*
C ontracts 

Number ?

USA and Canada 6 0 , 1» 1*3,0 1*2,3 34,6 185 1*6.5
Europe 33,5 38,9 1*8,5 52,3 170 U l.6
Other Americas 6 ,1 7 ,6 7 ,0 6 ,9 1*0 9 ,2
Others — **»5 2 ,2 6 ,2 9 2 ,7

TOTAL 100,0 100,0 100,0 100,0 1*01* 100,0

Table Number o f  agreements con ta in in g  r e s t r i c t i v e  p ro v isio n s

Countries Agreements R e s tr ic t iv e  C lauses

Nmaber % Number ?

ISA 18 8 1*6,5 875 .2
ïurope 16 8 1*2 , e 6 3 I* - . , 8
3 ther Americas 37 9,0 130 7,7
Others 11 2 ,5 38 2 ,3

TOTAL uoi* 100,0 1677 100,0
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To eva lua te  th e  c o n tra c ts ,  CORITE re q u ire s  th e  p a r t ie s  to  f i l l  
cv t forms fu rn ish in g  b as ic  q u a n ti ta t iv e  d a ta  (s a le s  volumes, necessary  
import o f  spare  p a r t s ,  e t c . ) .  R ecen tly , CORITE has au th o rized  an 
average ro y a lty  o f  2% g ross fo r  t ra d e  marks and 5? g ross fo r  technology 
and p a te n ts—̂

Venezuela

The b roadly  d efin ed  c r i t e r i a  fo r  ev a lu a tin g  and approving technology 
ag reements as o u tlin e d  in  Decree Ro. 7b6 o f  11 February 1975 a re  
reproduced belov .

A r tic le  1 .

Im ported techno logy , p a te n t and tra d e  mark c o n tra c ts  in  e f f e c t  on 
1 January  197b, t h a t  v ere  subm itted  fo r  r e g is t r a t io n  v i th in  th e  peziod 
le g a l ly  e s ta b lis h e d  in  Decree Ro. 502 o f  29 October 197b, v i l i  have to  
be a d ju sted  on o r b efo re  31 December 1975, to  th e  d isp o s itio n s  o f 
D ecision 2b A r tic le s  20 , 21, 25 and 51, and to  th e  norms s t ip u la te d  in  
Chapter V II o f th e  Reglamento, con tained  in  Decree Ro. 63 o f 28 A pril 197b, 
so as t o  e lim in a te  th e  p ro h ib ite d  c lau ses  th e re in  in d ica te d  as v e i l  as 
tho se  c lau ses vh ich :

(a ) P ro h ib it  th e  manufacture o r s a le  o f  p roducts made v ith  
th e  im ported technology  a f t e r  com pletion o f  th e  co n tra c t p e rio d ;

(b) P ro h ib it th e  use o f te c h n ic a l  knowledge acquired  through th e  
co n trac ted  technology a f t e r  com pletion o f th e  c o n tra c t p e rio d ;

(c) P ro h ib it  th e  use o f  com ercial tra d e  marks th a t  a re  s im ila r  
o r resem ble th e  one co n trac ted  f o r ,  a f t e r  com pletion o f th e  co n tra c t 
perio d  ;

1 / See R. Domino -  Environment fo r L icensing in  Peru, Les H ouvelles, 
March 1979, Vol. XIV, R0 . 1 pp. 39-b3.
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(d) Require th e  use o f a predeterm ined system o f  q u a lity  c o n tro l;

(e) Require th e  u se r  t o  s e l l  a p a r t ,  o r a l l ,  o f  th e  production  
to  th e  technology s u p p lie rs ;

( f )  C all fo r  ro y a lty  payments fo r  te c h n ic a l  a s s is ta n c e  not 
t r a n s fe r re d ;

(g) Involve ro y a l ty  payments even vbeu th e  u se r has purchased 
th e  technology o u t r ig h t ;

(h) Oblige th e  u se r  to  pay tax e s  th a t  a re  th e  re s p o n s ib i l i ty  
o f  th e  technology s u p p lie r ;

( i )  Require th e  technology  u se r  to  g ran t an irre v o c a b le  a u to r i -  
z a tio n  to  th e  su p p lie rs  fo r  the  s a le  o f th e  p roducts m anufactured v i th  
th e  technology;

( j ) Require th e  u se r  t o  l ic e n s e  th e  technology su p p lie rs  to  use
any improvements o r in v en tion s made by th e  u se r  in  r e la t io n  to  p ro cesses o r 
p roducts covered by th e  c o n tra c t .

Unique paragraph

The Superintendency o f Foreign Investm ent can , in  each case , 
ev a lu a te  th e  degree o f  r e s t r i c t i o n  o r p ro h ib it io n  o f any o f  th e  c lau ses 
in d ica te d  in  th i s  A r t ic le ,  in  th e  con tex t o f th e  te c h n o lo g ica l development 
and economic and s o c ia l  in te r e s t s  o f  th e  n a tio n .

Article 2.

The Superintendency o f Foreign Investm ent, having rece iv ed  p r io r  
approval from th e  Council o f M in is te rs , may p ro h ib i t  o th e r  c lau ses as 
r e s t r i c t i v e ,  d e fin in g  them as naving an e f fe c t  eq u iv a len t to  those 
sp e lle d  out in th e  p rev ious A r t ic le ,  and th i s  n o t a llo v a b le  fo r the  
purpose o f c o n trac t r e g is t r a t io n .
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A rtic le  3.

Imported technology', p a te n t and tra d e  nark  c o n tra c ts  in  e f f e c t  
as o f 1 January 197^ th a t  have not been subm itted to  th e  Superintendency 
o f Foreign Investm ents fo r  r e g is t r a t io n  v i th in  th e  le g a l  l im its  should  
be re v ised  v i th in  th re e  months o f  th e  d ate  o f prom ulgation o f th e  
p re sen t Decree.

A r tic le  U.

V ith in  th e  p erio d s e s ta b lis h e d  by A r tic le s  1 and 3 , th e  
in te r e s te d  p a r t ie s  must p re se n t to  th e  Superintendency o f  Foreign 
Investm ents a l l  th e  documents vh ich  con tain  le g a l  a c t s ,  c o n tra c ts  o r 
agreements duly  re v ise d .

A r tic le  5.

Having f i r s t  eva lua ted  th e  con ten t o f th e  documents, v i th  
t h e i r  annexes and o th e r  p e r tin e n t  in fo rm a tio n , th e  Superintendency o f 
Foreign Investm ents v i l l  in d ic a te  v i th in  90 le g a l  vorking days fo llow ing  
th e  d ead lin es e s ta b lis h e d  in  th e  p revious A r t ic le s ,  o r from th e  moment 
when th e  l a s t  o f  th e  p e r tin e n t inform ation  i s  in  th e  hands o f th e  
Superintendency o f Foreign Investm en ts, whether th e  c o n tra c t i s  accep tab le  
fo r  r e g is t r a t io n .

A r tic le  6.

Once th e  d ead lin es s t ip u la te d  in  A r tic le s  1 , 3 and 5 have passed , 
th e  competent a u th o r i t ie s  v i l l  re q u ire  th e  p re sen ta tio n  o f th e  techno logy , 
p a te n t o r l ic e n c e  c o n tr a c t 's  P roof o f  R eg istry  issu ed  by th e  Superintendency 
o f Foreign Investm ents, in  o rd er to  concede, o r a llow , any c la s s  o f  f i s c a l  
in c e n tiv e s , a s s is ta n c e , b e n e f i ts ,  f a c i l i t i e s ,  o r s tim u la te  o f any form fo r  
companies o p era tin g  in  th e  co u n try , e s ta b lish e d  by n a tio n a l lav s  or 
reg lam entos.
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Article 7.

All technology, patent and trade nark contracts that foreign, mixed 
or national companies contemplate signing most receive prior Superintendency of 
Foreign Investments authorization and be registered after signing vith the 
Superintendency of Foreign Investments. The Superintendency must, in each 
esse, decide within 60 legal working days following the date a petition is 
submitted whether a contract is acceptable.

Unique paragraph

When the contract presented for registration corresponds exactly 
to the draft contract authorized, the period will be reduced to 15 days.

Asia and the ?ar East

India

Criteria for evaluating technology importation.
Technical collaboration, that is technology importation is considered 

on the basis of annual royalty payment? linked to the value of actual 
production. The percentage of royalty will depend on the nature of 
technology but should not ordinarily exceed 5 per cent. Royalty is 
calculated on the basis of the ex-factory selling price of the product 
net of excise duties minus the landed cost of imported components.
Royalty payments ire subject to Indian taxes. Wherever appropriate, 
payments of a fixed amount of royalty per unit of production are 
also permitted. Royalty payments are generally limited to a period 
of 5 years.

Lump-sum payments are also considered in appropriate cases for 
the import of drawings, documentation, and other forms of know-how.
In deciding on the reasonableness of such payments, account will be 
taken of the value of production so that lump-sum and the recurring 
royalty, if any, will be an acceptable proportion of the value of 
production. Such payments are subject to deduction of Indian taxes.
The lump-sum is normally divided into three parts and paid out

(a) L/3rd when the agreement is recorded ;
(b) l/3rd when documentation is transferred; and
(c) l/3rd when production begins.

Guidelines for foreign collaboration arrangements.
Entrepreneurs are advised to take note of the following guidelines



ir. negotiating foreign collaboration agreements sc as to 
ensure that their proposals shall conform to the policies 
of the Government :

(a) Entrepreneurs should, to the fullest extent possible, 
explore alternative sources of technology, evaluate them from 
a techno-economic point of viev and furnish the reasons for 
preferring the particular technology and sources of import;

(b) The Indian party should be free to sublicense the 
technical kno-hov product design or engineering design under 
the agreement to another Indian party on terms to be mutually 
agreed to by all parties concerned, including the foreign 
collaborator, and subject to the approval of the Government;

(c) The payment of a minimum guaranteed royalty should 
not be required regardless of the quantity and value of 
production ;

(d) Arrangement of clauses that in any manner bind the 
Indian party with regard to the procurement of capital goods, 
components, spares, raw materials, pricing policy, selling 
arrangements etc. should be avoided;

(e) To the fullest extent possible, no restrictions 
should be placed of on free export to all countries;

(f) The use of brand names will not be permitted for 
internal sales;

(g) Suitable provision should be made for training 
Indians in production and management. There should also 
be adequate arrangements for research and development, 
engineering design, training of technological personnel 
and other measures for the absorption, adaptation and 
development of the imported technology.

Exemptions may be granted for proposals envisaging 
substantial exports. Lists of gaps in technology have 
also been published.

Separate lists of industries where technology transfer 
is not considered necessary are published for the benefit 
of entrepreneurs. There is a further subcategcry of 
industries in which foreign investment can be considered.



esEffectiveness cf the gui delio

lupi“sentation cf the guidelines has not posed any 
serious difficulties and in fact has greatly strengthened 
the bargaining power of licensees. Undesirable and restrictive 
provisions have also been avoided. Limiting the duration of 
agreements to five yea-s. with exceptions in a few special 
cases involving highly sophisticated technology, has spurred 
licensee enterprises to make maximum efforts to absorb 
imported technology effectively as rapidly as possible.
Royalty payments can usually be adjusted within the limit 
prescribed, through, in some cases, they have been accompanied 
by fairly high initial lump-sum fees. The avoidance of 
restrictive export provisions has posed some problems, which 
have usually been satisfactorily resolved. Sublicensing 
provisions initially provoked some controversy, but most 
foreign licensors now accept that the Government's goal 
is primarily to ensure that similar technology shall not 
be imported through numerous foreign technology agreements, 
all at considerable cost. Repetitive purchases of technology 
now receive greater attention, but it is still too early to 
evaluate the potential benefits of such a clause vis-à-vis 
the commercial obstacles in enforcing it.

The criteria for approving technology agreements are well 
defined. Basically, no collaboration will be permitted if 
the industry is not eligible for foreign collaboration. In 
many cases, the letter of intent itself makes this position 
clear, thus making an application for foreign collaboration 
unnecessary. With regard to industries that are prima facie 
eligible, the views of the technical authorities and of the 
Council of Scientific and Industrial Research on the availability 
of the know-how within the country must be considered. Payment 
of a royalty is not allowed for a period of more than five 
years. Since projects take time to reach the production stage 
after the signing of the contract, the period of the agreement 
could be up to eight years from the date of the signing of the 
agreement, provided that the period of the payment of royalties 
does not exceed five years. For royalties, the ceilings 
described in the guidelines are taken into account. Past cases cf 
import of similar technology are also considered. Where an 
investment is involved, the royalty may be fixed at a slightly

— 1 1 2  -
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1 ;ver level, since dividend remittances vili also be entailed, 
lump-sum payments are z loved vhsre specific services are tc 
be performed at the beginning of the contract.

After the terms of the approval are communicated to the 
entrepreneur, he executes the agreement and submits copies 
to the relevant production ministry, which scurinizes the 
agreement and asks the entrepreneur to revise clauses that do no 
not conform to the Government's policy. It is only after the 
agreement is taken "on record" that the Department of Economic 
Affairs authorizes the Reserve Bank of India to permit the 
remittances.

No "validity period"/period after which the approval will 
expire if the agreement has not been implemented/ is specified. 
The period imposed for the implementation of the industrial 
licence ensures the implementation of the agreement. Since 
1970, the Indian entrepreneur has had to submit an annual 
return indicating the royalties remitted, the steps taken 
for research and development and other relevant particulars.
The follow-up is not, hovarer, strictly monitored or scrutinized.

Extensions of technology agreements are not encouraged, 
with the result that they are generally not sought. About 
15 per cent of the agreements approved in recent years have 
been extended. The test for granting extensions is whether 
the applicant has had sufficient time to absorb the technology. 
Extensions are allowed only for those products in respect of 
which the applicant has not had sufficient time to absorb 
the technology. Generally, lower royalty rates are pre
scribed for extensions; sometimes, royalties are allowed 
only for exports.

The existence of patents and the payment of fees, 
therefore, do not appear to be checked when licence agreements 
are scrutinized. The Government has recently issued 
instructions to the effect that in scrutinizing licence 
agreements, the validity of the patent should also be 
taker, into account, and it should be specifically provided 
ir. the agreement that the royalty paid in pursuance of the 
agreement will constitute compensation paid to the holder 
of the patent for its use.



-  l i l i

The royalties ir. India are taxed at a rate of 5C per 
tent. The rates do not seem to have beer, fixed with any 
specific referenc to the desirability of importing 
technology, nor do they affect imports.

The Indian Investment Centre, an autonomous institution 
financed by the Government, provides information and 
assistance to entrepreneurs in securing technology from 
abroad.

A few detailed studies on collaboration between foreign 
and Indian companies are available. It is not possible to 
do more than mention them here.



TABLE : Foreign collaboration approved by the Government, 1969 - 1978

Sob.
inti.
No.

Industry 1969 1970 1971 1972 1973 197*4 1975 1976 1977 1978

1 Metallurgical 6 11 10 13 11 23 19 12 7 18
'> Fuels - - - - 1 1 - - 1 It
3 Boilers and steam 

generating plants 1 1 1 3 3 5 3 1 It _

1, Prime movers,
(other than electrical 
generators) 1 It 1 It 1 1 5

5 Electrical equipment 19 22 52 39 55 72 53 63 67 U6
6 Telecommunication 3 2 It - - 1 - - - - 2
7 Transportation 17 15 16 19 31 3*4 15 18 18 20
8 Industrial machinery 18 3*4 32 l<5 5*4 69 50 57 7*4 76
9 Machine tools 12 6 28 19 19 l»t 12 19 10 20
10 Agricultural machinery 10 3 13 - 1 - - - - -
11 Earth-moving machinery 1 - 1 2 2 - 1 1 1 2
12 Miscellanous mechanical 

and engineering It 6 it 7 11 13 9 13 It 7
13 Commercial, office 

and household _ _ 6 it 6 5 1 1 1 2
lit Medical and surgi

cal appliances _ 1 1 2 1 it 3 1 1 1
19 Industrial instru

ments 5 3 it 3 2 6 2 it 9 9
16 Scientific

instruments 1 1 1 1 1 2



S e l l . 
I .  ( I  . 

No.
I mlus l . ry 1969 1970 1971 1972 1973

17 Mathematical, sur
veying and drawing 
i nstruments __ _ -

18 l,‘ertilÌ7.er - 1 - - -

l<) Chemical, other 
than fertilizer 17 10 37 31 16

20 Photographic raw 
film and paper - 1 - - -

cl Dyestuffs - - 1 - -

22 Drugs and pharma
ceuticals - 3 2 1 3

?1 Textiles, including 
those dyed, printed 
or otherwise pro
cessed 1 1 5 2 1
Paper and pulp, 
including paper 
products 3 1 1» 5 6

2‘> S u g a r - - - - -

20 fermentation - 2 1 3 1

2( Pood processing 1 - 1 - 1
f*ft Vegetable oil anri

vanaspathi - -
r'9 Soaps, cosmetics

and toilet preparations
10 Rubber goods - 8 1 0 5
11 Leather, leather goods

and pickers 1 - 3 1 1
12 Slues nnrl gelatine 2 1



197b 1975 1976 1977 1978

— 1

bl bo 32 23 30

- - 1 1 -

- 1 - - -

- 2 1 3 2

5 3 2 2 2

6 - 2 3 ll

_ _ 2 -

2 1» 2 2 2

- - 1 - 1

_ 1 - 1 -
12 9 1» >«

3 >4 1 3 6
1 2 1



Sell.
1 ml.
No.

Industry 1969 1970 1971 1972 1973 197 It 1975 1976 1977 1978

U Class 1 1 1. 2 6 5 2 5 5 1
Ceramics 1 2 It It 3 5 7 7 1 6

y> Cement and gypsum 
products - 1 1 1 1 1 2 It 3 3

3b Timber products 1 1 1 - - 2 2 - - -

37 Consultancy 3 6 1 6 1 6 6 - 2 It
3fl Miscellaneous, 

non-scheduled
9 35 9 35 20 20 17 23 13 2h

Total 135 183 2U 5 257 265 359 271 277 267 307

Source: Oovernment oT India



Republic of Korea
Criteria of importing technology
Technology may be imported that:
(a) Opens new export markets
(b) can be used for manufacturing components for industry 

and for process development for the capital goods industry.
(c) Costs more to develop locally than to import.
(d) Has the potential for reducing costs and increasing 

productivity.
(e) Furthers the public good.

Payment for imported technology, as a rule, should not 
exceed 3> of the net amount of product sales, but and exception 
can be made lor technologies destined for other than the manu
facturing sector.

The payment period for the imported technology should not 
exceed three years, except where the payment has nothing to do 
with sales, such as a fixed sum or advance payments or guarantee 
monys.

Technology aiming at the import of raw materials or inter
mediate products or the import of a trade mark under the cloak 
of a technology licence agreement will not be approved.

The following restrictive provisions must, as a rule, be 
deleted or amended if they are contained in a technology licence 
agreement:

(a) Provisions preventing the recipient enterprise from 
exporting or selling the products to third markets except when 
the technology supplier has obtained a patent on the product 
or has supplied the same technology to the third market.

(b) Restrictions on the recipient enterprise from using 
competitive goods or technology.

(c) Provisions stipulating a guaranteed minimum payment 
to the supplier for the technology.

A licence agreement should contain the following provisions:

(a) A guarantee from the technology supplier of the quality 
of the product manufactured on the basis of the technology acquired.
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(b) Obligation of the technology supplier to provide during 
the nevly developed technology contract period.

(c) Provisions for preventing a third pary from being brought 
tc court on i siatter concerning the indueed technology.

Although these guidelines exist, the importance to economic 
development of true technology to be imported may allow them to 
be applied flexibly, project by project.

TABLE l6 Technology import by industry, 1962-- 197T

agreements________________ Royalty

Industry Cancelled Expired OS $ (1000)approved

Primary industry _ 2 _ _ 5 _ 2 ,UU6.8
Agriculture * livestock 9 3 2 .U6.8

Secondary industry 
Foods

3b2
12 h i

Щ 2 ,690.6
Pulp + paper 10 1 3 810.9
Textiles 19 5 965.5
Chemical fibres 20 2 7 12.82U.5
Ceramics + cement 
Petroleum + chemical

18 3 6 1,659.2

production 16 6 3 59 5b >37.9
Pharmaceuticals 
Iron ♦ non-ferrous

27 2 18 1 > 5 Ь Л

metals 6 1 7 27 30,3bb.7
Electronic ♦ elec, equip. 175 10 73 19,829.8
Shipbuilding 16 1 3 6,093.1
Machinery 255 1U 73 22,709.3
Other ьз 2 17 1,625.5
Tertiary industry a 1 21 13,715.3
Electricity 17 5 6.173>
Communication 30 19 5,551.8
Construction 9 1 3 1,990.1

Total 907 U6 331 171,598.5

Source : Economic Planning Board.



TABI.E 17: Technology import by country, 1962 - 1977

Year

Country 1962-1966 1967 1968 1969 1970 1971 1972 1973 197*4 1975 1976 1977 Total Percentage

U.S. 12 11 1*4 10 17 6 10 17 12 22 27 51 209 23.0
Japan 10 23 32 *<5 62 35 3*» *47 62 58 79 77 56*4 62.1

F.R. Germany >4 1 1 1 1 1 3 3 2 1 5 16 39 *4.1
France 1 - - - - - 1 1 2 2 - 5 12 1 • *4
Other 3 - 3 >4 *4 3 2 1 8 15 19 21 83 9.2

Total 30 35 50 60 8*4 *45 *<5 50 69 86 98 130 907 100.0

Source: Economic Planning Board, 1978



TABLE 18: Organization and Activities of TTC

Consultant.
Section

To provide 
consultations 
and guidance 
about technolo
gy transfer
To introduce 
proper supplier 
of technology
To review 
appropriateness 
of technology 
to transfer

Technology
Transfer
Center

Research and
Investigation
Team
To collect 
information 
about advanced 
technology
To conduct fact
finding surveys 
on domestic and 
foreign industrial 
technical levels

Counsel Committee 
each specialized field

... A---------------

Analysis
Team

To analyze 
accun late 
and evaluate 
technical 
information 
about technology 
to transfer
Post-management 
of transferred 
technology
Localization 
of equipment 
and material

Contract
Section

To prepare 
business plan
To prepare 
contracts 
for transfer 
of technology
To negotiate
contract
terms
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TABLE 19: Scope of Activities of TTC

Consultation, guidance _. To consult and select source
and introduction of of tecnnology
technology - Tc check adequacy of technology 

and settle the cost
- To prepare contracts

Review of appropriateness of _ To review appropriateness of
technology to transfer

-
technology to transfer
To eliminate unfavourable 
terms of contract

Acting as an agent for To prepare programmes for
technology transfer technology transfer

- To prepare technology 
transfer contracts

Promotion of joint To introduce identical
technology transfer for 
minor industries

technology for the interests

Accumulation, analysis _ . To collect, analyze and
evaluation and dissemina* circulate various technical
tion of technical information and economic information and
for transfer of proper data on technology transfer
technology To establish information flow 

system with international 
organizations

Promotion of research for
assimilation and improvement 
of imported technology - To introduce proper institute 

to perform research for 
assimilation and improvement 
of imported technology

- To furnish technical information 
necessary for such research

'

To help engineers and technicians 
to acquire necessary training 
in transfer technology

Post-management of _ To make a periodic survey of
imported technology and imported technology
presentation of technology 
transfer policy approaches • To recommend effective 

technology transfer policy 
approaches



Licensee Problems in post-investigation system

(to be pro
cessed
within J_ days)*

A long period of time needed for technology 
transfer
Heavy- reliance on one country for 
technology donors

Frequent conditional licenses by 
the government of technology

Duplicated technology transfer by 
the interests

Advantages of prior investigation of 
technology transfer through TTC

To save a considerable amount of time 
and money required for technology transfer

To transfer optimal, technology and to 
save royalties
To obtain speedy and accurate information 
about technology transfer
To eliminate unfavourable terms of 
contract
Effective post-management of 
transferred technology and its 
assimilation *

* President Decree of Foreign Capital Inducement Act
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TABLE 20: ?: es for Ce >. v u  « c ^ i U i U ^ v k 'xcuxâl ex’

Industry TTC
Consultations

Contracting
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The Technology Transfer Centre

In 1975, the Technology transfer Centre conducted a fact
finding survey of imported technology in order to identify 
problems arising due to the import of foreign technology, and 
provide solutions for such problems. The survey revealed pro
blems related to the type, the licence period and the applica
tion of imported technology as discussed below.

As in other developing countries, in the Republic of - 
Korea importers of technology are required to obtain the go - 
vernment's approval for technology import contracts concluded 
with foreign suppliers. Because many technology importers are 
not well aware of the government-established standards and 
regulations concerning technology import, they are apt to - 
obtain a conditioned approval for their import contracts.

According to the above mentioned survey, about 80 per cent 
of technology import contracts concluded by industries were 
conditionally approved by the government.

Technology import contracts conditionally approved by 
the government up to 1975 are shown below:
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Table i7 : The major clauses of technical assistance agreements
conditionally approved by government and their - 
frequency:

Contents conditionally approved by government Frequency

1. Shortening of contract period in agreement 2k. 8?
2. Reduction of technical fees 22.1?
3. Request of quality guarantee of product 7.0?
U. Recommendation of utilizing local rav 

materials available 6.1?
5. Amendment of royalty payment method 2.9?
6. Shortening of foreign technical expert's 

invitation and reduction of its fees 11.7?
7. Ban of using foreign trade mark to local 

market goods 10.2?
8. Request to export all of the pioducts 7.9?
9. Request to surely export some parts of 

the products. 7.3?

T o t a l 100.0?

Recently, the Technology Transfer Centre, after eight months 
of research, produced a list of 1,758 foreign technologies needed 
over the next five years, with the names of the technology owners, 
for the production of 1,500 items in the machinery, electronics, 
metal.



The Philippines

Extracts of the Presidential Decree No. 1520 of 11 June,
1976, concerning the criteria for importing technology, are 
given below.

RULE V
Section 1. In evalua ing agreements, the Board shall be 

guided by such policy guidelines as the Board may impose, which 
shall include;

(a) Appropiateness and need for the technology/industrial 
property right;
(b) Reasonableness of the technology payment in relation 
to the value of the technology, to the technology recipient 
and the national economy as well. For this purpose, the rate 
of payment to r contracts involving manufacturing or processing 
technology shall not go beyond the rate that will be establish
ed by the Board for the specific technology or industrial fight 
to be transferred;

(c) Restrictive business clauses shall not be allowed in any 
agreement; specifically, the following clauses shall be - 
prohibited:

(i) Those which restrict the use of technology supplied 
after the expiry of the agreement (without prejudice 
to the application of the Philippine Patent Law);

(ii) Those which require payments for patents and other 
industrial property rights after their expiration, 
termination or invalidation;

(iii) Those which restrict the technology recipient from 
access to continued improvements in techniques and 
processes related to the technology involved during 
the period of the agreement even if the technology 
recipient is willing to make additional payments 
thereon;
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(iv) Those which provide that patentable improvements
made by the technology recipient shall be patented 
in the name of the technology supplier; required 
to be exclusively assigned to the technology supplier, 
or required to be communicated to the technology - 
supplier for his use, free of charge;

(v) Those which require the technology recipient not
to contest the validity of any of the patents of the 
technology supplier;

(vi) Those which restrict a non-exclusive technology re
cipient frcm obtaining patented or unpatented 
technology from other technology suppliers with - 
regard to the sale of manufacture of competing - 
products.

(vii) Those which require the technology recipient to
purchase its raw materials, components and equipment
from the technology supplier or a person designated0
by him (except where it could be proved that the - 
selling price is based on international market prices 
or the same price that the supplier charges third 
parties and there are no cheaper sources of supply) ;

(viii) Those which restrict directly or indirectly the ex
port of the products manufactured by the technology 
recipient under the agreement;

(ix) Those which limit the scope, volume of production or 
the sale or resale prices of the products manufactured 
by the technology recipient ;

(x) Those which restrict the research activities of the 
technology recipient frca. improving the technology;

(d; The agreement shall provide that the law of the Philippines 
shall govern the interpretation of the contract ;
(e) The agreement shall provide for a fixed term not exceding 
five (5) years and shall not contain an automatic renewal - 
clause in order to ensure adequate adaptation and absorption 
of technology.

Section 2 . Exceptional cases. In cases where substantial - 
benefits will accrue to the economy, such as in export-oriented 
ventures, labour-intensive industries, those that would promote 
regional dispersal of industries or which involve substantial

p
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use of local rav materials, exemption from any of the above 
requirements may be allowed when feasible under such guide
lines to be determined by tne Board.

Monitoring of the projects 

Rule VIII

Section 1. For the purpose of monitoring the progress 
of projects which are being undertaken under approved and - 
registered agreements, parties shall submit to the Board the 
following on an annual basis:

(a) Report on the benefits derived by the recipient company 
from the specific technology transfer, including new developments 
and improvements taken advantage or under the agreement;

(b) If the recipient company has a foreign employee dis
charging technical or advisory functions, a programme of activities 
which includes a report of services being rendered or to be render
ed and a programme of training Filipino counterparts in said 
functions ;

(c) Report on the implementation of the above training - 
programme or of training programmes offered by the supplier in its 
industrial units for the recipient's personnel;

(d) Steps taken by the recipient company to establish research 
and development facilities to enable the absorption of technology;

(e) Report on steps taken in the adaptation of technology
with respect to raw materials, modernization of equipment and improve
ment in the specification of the end-product; and

(f) Report on the compliance with the specific terms and - 
conditions of registration, if any.

Amendments and Renewals 

Rule IX.
Section 1. Amendments or modifications of an agreement other 

than those mentioned under Sections 2 and b of Rule VI, shall be 
filed with the Board for approval and registration within 3C days 
from such amendment or modification. Such amendments or modifications 
shall be approved and registered in the same manner as agreements 
newly filed with the Board.



Section 2. Renewal of Agreements. Renewals of agreements 
shall Li filed with the Board for approval and registration 
within 60 days before the expiration of the original term of 
the agreement.
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Criteria for evaluating technology transfer agreements

All agreements on technology transfer are evaluated from the 
commercial, financial and industrial points of view.

In evaluating the project, the Ministry of Commerce takes into 
account the novelty of the technology to be brought into the country, 
the increase in production capacity that can be expected as a result, 
and the minimum export output (usually 15% anticipated).

The State Planning Organization (SPO) and particularly its 
ad hoc Foreign Investment Coamdttee, taking into consideration the 
findings of the Ministry of Commerce, undertakes a detailed project 
evaluation to determine the project's compliance with development 
planning, its effect on employment, and its economic viability.
The SPO also undertakes consultations as to the technological 
content of the project vith Ministries concerned, and especially 
with the Ministry of Finance.

The Ministry of Finance applies the following criteria:

(a) the period ot agreements should not exceed five 
years (for extension, the approval of the responsible 
authorities should be sought);

(b) the royalty rate should not be more than h% gross.

(c) the agreesient should be implemented in accordance 
vith the Turkish Lav;

(d) no lump sum payment should be made;
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(e) taxes and other dues are to be paid in Turkey 
from the royalties of the licensor;

(f) the current exchange rate is applicable at the 
time of transfer (no guarantee of exchange rate);

(g) payments are to be made in a convertible currency;

(h) the local firm should be able to continue production 
without the use of a foreign registered mark after the 
termination of the agreement;

(i) the know-how should not be limited to certain 
restricted fields but should also include possible 
improvements over the period of the agreement;

(j) no export restrictions should be placed on the
sale of the product produced in Turkey under licence;

(k) the licensor warrantees should include a provision 
that the production by the licencee will be of the 
same quality as that of the licensor;

(l) the net sales price should be taken as the base for 
computing royalties, and all packaging, transportation, 
insurance, taxes, and the import price should be 
deducted from it;

(m) the technicians of the licensor visiting Turkey should 
not be paid beyond what they receive to cover the costs 
of accommodation, daily subsistence and transportation;

(n) in case of conflict, the arbitration of the Paris 
International Chamber of Commerce should be sought.
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The Ministry of Industry and Technology, and in particular its 
Industrial Department, carries out the bulk of the economic and 
technical screening of the agreements. Here, in consultation vith 
the Department of Science and Technology and the Industrial Property 
Section, contracts are screened from the technical and economic points 
of view. Internal guidelines (unpublished) hare been elaborated for 
evaluating the agreements. The following elements are taken into 
consideration :

(a) whether similar technology is already being used 
in the country;

(b) whether the technology has novelty subject matter of 
the agreements;

(c) to what extent it will increase foreign-exchange 
earnings, create employment and raise income;

(d) what the share of foreign inputs in the total 
output of a particular project is.

The following types of provision are not permitted in agreements:

- limitations on exports;
- tie-in requirements;
- price fixing of final and intermediate products;
- annual minimum royalties;
- overly high payments in relation to the value of the technology;
- restrictions on use of local raw materials, spare parts and 

coetponents ;
- unjustified quality control;
- restrictions on production and export;
- restrictions on use of technology after expiration of agreement;
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- one-sided grant-backs;
- restrictions on use of trade-marks.

The following provisions should be included in all agreements:

(a) duration of contracts should not exceed five years;

(b) the licensor should warrant the validity of patents 
and the defence against third-party infringements;

(c) each party should have the right to terminate a 
contract prior to notification;

(d) the royalty rate is 3f on net sales;

(e) the licensor should guarantee that the quality of 
products manufactured by the liceacee will be the 
same as that of his products;

Preference should be given to a licensor with a large network 
of licencees. When comparing the check list of the Ministry of Finance 
with that of the Ministry of Industry and Technology, the similarities 
are obvious.

Evaluation and approval procedure

According to Law 622k t a local entrepreneur wishing to import 
technology is obliged to submit a special application in quintuplicate 
to the appropriate department of the Ministry of Commerce. After 
a preliminary evaluation by the Ministry of Commerce, the application, 
in quadruplicate, is passed along with comments to the State Planning 
Organization for final assessment and recomnendations. On the basis of 
the Organization's assessment, the council of Ministers issues a decree



Figure:
Evaluation «wü »ppyot«l procedure based op Law 622k
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Ministry of 
Health
Evaluates tech
nological content 
(relating to phar
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Ministry of 
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nological content 
(relating to agro
industries only)

Ministry of 
Industry and 
Technology
Evaluates tech
nological content
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FiRure:

Evaluation and approval procedure baaed on decree 17 for al»ple technology licencing and know-how agreements



published in the government gazette concerning a particular case 
which is the formal basis for the beginning of projects and 
illustrate procedure described above.

Arab Countries

Iraq

Criteria for importing technology.

The government gives priority to the petroleum and petrochemicals 
industries in its industrial and economic development. Technology 
transfer transactions are evaluated as follows:

(a) a prefeasibility study on the project is made 
by technical and economical personnel in the 
organization and sent to the Ministry of Planning;

(b) technical experts in the Ministry of Planning re
evaluate the project. If it is approved, the Ministry 
of Planning mafces a feasibility study ad optimum 
capacity and selected processes;

(c) when the project's feasibility has been determined, 
the steering committee for planning examines the study.
If the project falls within the authority of the 
Committee, the Committee approves it, including the 
technical tract according to country policy;

(d) If the capital investment is more that the amount the 
Committe is authorized to deal vith, then the project is 
sent to the country planning board for approval.



In the evaluation, the main focus is on the commercial and 
economic terms of the agreement and the technical superiority of the 
project over vhat esists in Iraq. There is no definite procedure to 
follow, but the evaluation is made based on experience and circumstan
ces. In future, a definite procedure will be established.

Volume of imports

Imported technology plays a secondary role in Iraq's industrial 
development. In principle, no foreign investments are permitted, and 
at the moment there is only one Joint venture. Turn-key deliveries 
represented in the period 1970-197^ about 20% of all new plants 
established, and 10 import licences were issued during 1970-1976.

Kuwait

Criteria for importing technology

Government priorities for industrial and economic development 
are new industries apart from petroleum, banks and trade and foreign 
investment.

There are no specific guidelines for evaluating technology 
transfer transactions. Each case is analysed separately, mostly 
by consultants.

In the period 1970-1976, Kuwait issued 9^0 import licences and 
U069 trade marks.

Promotion of foreign investors

Extracts of Decree 6 of 1965 are given below.



Article lU.

Upon the recommendation of the Industrial Development Comoettee 
and after the approval of the Council of Ministers, the Minister of 
Cammerc* and Industry may:

(a) Exempt the industrial firms that have been registered 
or granted a permit in accordance vith the lav from all 
existing taxes, including income tax or any other tax 
that may be imposed in future, for a period not exceeding 
10 years from the date of the issue of the permit or 
registration or from the date of the comnencement of 
production;

(b) Exempt the following imports from customs duty:

i. machines, equipment and spare-parts 
required by the industrial firm;

ii. rav materials and semi-processed goods 
required by the industrial firm for 
production proposes;

(c) Raise the rate of customs duty on imports similar to 
local products for a period not exceeding 10 years, 
provided that local products shall be satisfactory
in terms of quantity, quality and comsumers' interests. 
Nevertheless, the Minister of Commerce and Industry, 
upon the recommendations of the Industrial Development 
Committee, may decide to extend the validity of the 
high rate of customs duty for more than 10 years if 
economic circumstances demanding continuation of local 
industry protection arise;
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(d.) Exempt the export of the local industry products 

from all export duties and taxes.

Article 15.

The owner of any industrial firm complying vith the provisions 
hereof, may:

(a) apply for the allocation of a plot of land and auch 
applications shall be submitted to the concerned 
authorities responsible for the allocation of these 
plots of land after agreement of the Minister of 
Commerce and Industry;

(b) obtain from the Ministry of Commerce and Industry
on application, all information, statistical statements, 
technical maps, exploration results and other studies and 
researches relating to any specific industry vhich may 
be of interest to the applicant provided that these be 
available at the Ministry.

Article 16.

The State may contribute financially tovards the costs of 
studies and researches carried out by the owners of industrial 
projects for the purposes of setting up modern industries, in 
order to find out whether these industries prove t,o be successful 
and prospective, subject to the recommendations of the Industrial 
Development Committee and the approval of the Minister of Commerce 
and Industry.

Should the project prove to be successful the owner of the 
project shall bear all costs of studies and research, but should it 
prove to be a failure the State shall then bear one half of these costs.



Article 17.

In case of setting up of new industries, the owners of the 
industrial firms shall, after the approval of the Minister of Commerce 
and Industry, have the right of priority to obtain loans from the 
Savings and Credit Bank, vhich shall determine the terms and amounts 
of the loans.

Article 18.

Preference, with regard to government purchases, shall be 
given to local industry products provided that these products prove 
to be equivalent to the foreign products from the point of quality, sort 
and the prevailing prices at normal economic conditions.

Morocco

Criteria for importing technology

Government priorities for industrial and economic development are 
farming and agricultural industry and the export of finished products.

What little was spent on indigenous research and development over 
the period 1970-1980 was mainly for the phosphate industry.

Promotion of foreign investments

Foreign investment is seen as a vehicle for technology transfer. 
Certain conditions must be met by investors. The production equipment of 
the investment project must have a value of at least DH 100,000 net of 
tax. The enterprise must belong eigher to Moroccan citizens or to a 
corporation at least 50% of whose capital belongs to Moroccan citizens.



The main incentives given to foreign investors are:

(a) exemption from customs duties on equipment, machinery 
and materials whether imported or locally acquired;

(b) complete exemption from products tax on equipment, 
machinery and materials whether imported or locally 
acquired;

(c) complete exemption from professional profits tax 
during the first 10 years of operation for firms 
locating in the provinces of tanger Tetouan, A1 Hoceima, 
Taza, Nader, Qujda, Kasr £1 Souk, Ouarzazate, Tarfaya 
and in the Circle of Essaouira;

(d) reduction of professional profits tax by 50?
for other areas, with the exception of the prefecture 
of Casablanca;

(e) guaranteed transfer of dividents;

(f) guaranteed retransfer of capital invested by foreign 
investor:

i. of the share of capital brought into 
Morocco in the form of, or through 
the use of, clearing accounts;

ii. for the share of capital brought in
Morocco by debit of capital account and 
invested for a minimum of five years:

(g) Reimbursement of 2? of the interest charge on loans approved 
by the National Bank for Economic Development. For all 
investments exceeding DH 30 million further concessions may 
be granted by special agreements negotiated with the 
Government.



Saudi Arabia

Criteria for importing technology

No specific criteria have been drawn up; each case is handled 
separately. Government priorities for industrial and economic 
development are the petrochemical industry and downstream products 
and agricultural industry.

Amount of technology imported

Imported technology plays a major role in Saudi Arabia's 
economic development. Little was spent on indigenous R+D during the 
period 1970-1976. Technology transfer takes place mostly through 
foreign investments in the form of turn-key deliveries. Before 1970, 
1U3 plants were acquired from abroad, whereas dinring the period 
1970-1979 the number increased to 1026. Foreign investment accounts 
for about 20? of total capital investment, and Joint-venture projects 
represent about 90? of all plants.

Sudan

Criteria for importing technology

Policy guidelines for technology transfer reflect government 
priorities for industrial and economic development. The main priorities 
are to satisfy basic human needs and to achieve an average annual gross 
rate of GDP of 8,57? with an annual increase in per capita of 6? in 
real terms.

Licence agreements are rejected if they contain restrictive 
clauses. The following, however, are not considered to be prohibited 
restrictions :



(a) limitations on the degree, extent, quantity, territory 
or duration of exploitation of the subject of the parent;

(b) limitations Justified by the interest of the licensor in 
the technically flavless exploitation of the subject of 
the patent ;

(c) the obligation imposed on the licensee to abstain from 
*11 acts capablo of impeding or preventing the grant of 
the patent or prejudicing its validity.

Assessment of the role of imported technology

Imported technology is of primary significance for Sudan's 
economic development. Indigenous research and development are 
limited and highly concentrated on infrastructure and services. 
Most research and development vork is done in production units and 
less than 10Ï in institutions of higher learning (see table).

Table: Expenditures for Research and Development during 1973-197**.

Area
Productive

Sector
Intergral

Prod. Sec. 
Non

Intergral

Higher
education

General
services

Advanced technology 
Industrial produeti-

23,896 1*23,878 - 8,000

vity technology 15,8Uo - 600

Infrastructure and 
services

2U.350 1 ,1*61,000 - ll*6,1**9

Agricultural
technologies

- - 1* ,380 1*1*1*,516

Advanced Coimi uni ca
tion services

- - - 156,516

Natural science and 
engineering

1*8,000 - 11,51*2 53,376

Social sciences 70,1*91* - 7,295 112,101

TOTAL 182,580 1,881*,878 23,617 920,658



Thus, most industrial technology must he imported from abroad. 
The principal means of technology transfer are turn-key deliveries, 
lairing the period 19T0-1977 Sudan imported 6 2 k plants vith a total 
capital investment of 632,3 million LSd. The bulk of this import, 
terms of both number of units and value of investment was directeo. 
to light industries - textiles and food. These are the largest 
branches of industry, employing in the period 1970-1977 90% of all 
in the public sector, (see table).

Table: Turnkey deliveries, 1970 - June 1977

Industry
Plants

Private Public Total

Capital investment 
(millions LSd) 

Private Public Total

Textiles and bags 220 12 232 1U0.T 108.8 2U9.5

Food 1 8 k 7 191 38.3 2ll*.8 253.1

Basic metals/ 
Bigineering Electri
city

96 — 96 20.1 • 20.1

Chemicals and 
fertilisers

56 1 57 10.7 90.0 100.7

Leather and plastics L6 2 U8 5.7 3.2 8.9

TOTAL 602 22 62 U 215.5 Ul6.9 632.3

Source: Ministry and Industry and Mining Data Act of 1971*.

It is estimated that during the period 1976-1985, 31 industrial 
units vill be imported for the public sector, vith a total capital 
investment of LSd 360. As in the previous years most of the imported 
technology will be directed to the textile and food-processing 
industries. (see table).



Table: Turn-key deliveries for the public sector.

Industry Units (number) Capital investment 
(million LSd)

Sugar 3 100
Textile 15 105
Food processing 8 5
Kenaf 2 20
Cement 1 25
Tanning 1 5
Fertilizer 1 100

31 360

Turn-key deliveries are supplemented by import of licences.
the period 1970-1976 Sudan acquired k62 licences.

Foreign capital plays a minor role in the transfer of technology. 
During the period 1970-1976 only two projects were reported to have 
foreign investment - a foundry and an oil refinery.

Tunisia

Policy guidelines for evaluating technology transfer transactions—^

No distinct criteria relating to technology transfer alone exists. 
Rather they evolve from the goals of government industrial policy, which 
are full employment and food market equilibrium.

The evaluation procedure differs depending on whether the technology 
is transferred to the public or the private sector. In the case of the 
government sector, a technical committee draws up the criteria for 
evaluating the technology according to project and the imported technology.

1/ Government communication
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In the case of the private sector, enterprise indicates to the owner 
of the technology the guidelines he viii use in evaluating the 
technology after the approval of the Ministry of Commerce and the 
Central Ban It.

Investment classification and financial incentives/Law 73-74 of 1974/ 

Article 7*
Licensed or unopposed investments are classified into one of 

the categories of Article 9 below according to the number of 
permanent jobs they create, and are entitled to the benefits of 
Article 11 and 12 of this law.

Biey are also entitled to the advantages of Articles 15, 16 
a n d  2 0  hereunder, according to the following criteria:

Project location;
Export percentage within the sales figure (turnover) after tar; 
Value added of the product to be manufactured.

Article 8.
Excluded from the classification and^therefore ineligible for 

the benefits and guaranties of this Law are investments made for 
equipment renewals, those creating fewer than ten permanent jobs 
and those including less than 3Q& in capital stock.

Article 9.
The investments referred to in Article 7 above are classified 

into five categories:
Category A - investments creating 10 to 20 permanent jobs
Category B - investments creating 21 to 50 permanent jobs
Category C - investments creating 51 to 100 permanent jobs
Category D - investments creating 101 to I50 permanent jobs
Category E - investments creating more than I50 permanent jobs

Article 10.
A job is considered permanent vhen it secures at least 280 

workdays per annum.
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Article 11.
The investments referred to in Article 9 above are entitled 

to the following benefit»:
(1) Payment of a fixed fee for the registration of the instruments 
incorporating the enterprise;
(2) Taxation relief on income or profits then reinvested in the 
capital of the enterprise.
Such tax relief, which may be granted only to the original 
subscriber, is based on half the value of the stock -warrant 
and is applied to:

A mannrum of 30^ of the overall annual income in the case 
of natural persons who are liable for personal income tax;

A max inran of 5 of the annual profits in the case of cor
porate bodies which are assessed for the tax on profits 
from trade and manufacture or the tax on profits from 
non-commercial professions;

(3) Exemption from customs duties anrl turnover taxes on imported 
capital gcr-’s which are necessary for production.
Such an exemption is granted for non-Tunisian-made capital 
goods.

If the enterprise purchases capital goods on the domestic 
market from producers, it is entitled to the exemption from 
turnover taxes.

It is also entitled for its local purchases from non pro
ducers, to the reimbursement of customs duties and turnover 
taxes already paid on imported capital goods, under the same 
conditions as those laid down in the legislation for exporting 
industries.



V.'ith respect to Category A investments, the exemption is limited 
to 25;= of the customs value of imported items.

In cases of expansion, total exemption is granted if the 
number of jobs after expansion is in excess of 2C.

Article 12.
The investments referred to in Article 9 above are also 

exempted from the proportional corporate income tax for the 
first five years of actual operation of the enterprise, in the 
following proportions:

40̂, of taxable profits for Category A investments
6(# of taxable profits for Category B investments
7056 of taxable profits for Category C investments
8Qfjo of taxable profits for Category D investments
9056 of taxable profits for Category E investments

The enterprises benefiting from the above exemptions are also 
exempted from the business licence fee during the same period.

Article 13.
In cases of additional job creation during the exemption 

period provided for in Article 12 above, the investments classified 
in one of the Article 9 Categories shall be reclassified in accor
dance with the new number of employees and for the rest of the 
exemption period.

At the erd of the period of exemption from corporate income 
tax, as per Articles 12, 14, 15 and 16 of this Law, the enter
prises which create additional jobs shall benefit from a reduction 
in the said tax in proportion to the increase in the number of joDs, 
during the preceding three years, provided the new reduction does not 
exceed 20 to 25%•

This reduction is applicable to the year in which the increase 
in the number of jobs has been established.



Article 14.

An expansion talcing place during the exemption period of 
Article 12 above entitles the enterprise to the reclassification 
benefits for the rest of the period, after which the enterprise 
is entitled - for the rest cf another period of five years 
starting with the expansion investment - to the benefits of the 
category corresponding to the number of jobs created by the 
expansion.

Expansion investments to be made upon expiration of the 
exemption period of Article 12 above are eligible for calssi- 
fication in accordance with the criteria of Article 7 of this 
Law and entitled to the corresponding classification benefits. 
Viith regard to these expansion investments, the exemption from 
corporate income tax is based on overall cumulative profits. 
However, the exemption is reduced by 75̂ .

Article 15.

Licensed or unopposed investments to be made in the terri
torial zones which will be determined by decree, will benefit 
from the provisions be]ow, over and above their classification 
advantages:

(1) Payment of fixed fees for the registration of deeds on 
capital increases;

(2) Exemption from corporate income tax for one additional year 
under the same conditions as per Article 12 above;



(3) Exemption for the first five years of actual operation from 
the Stockholder’s Tax on the profits distributed to shareholders 
arxi to partnership shares issued for the establishment of the 
enterprise, provided such profits dc not exceed annually
of the nominal value of the stock certificates;

(4) Allowance for interest rate on loans for the financing 
of the investment, not to exceed 55°;

(5) Investment subsidy not to exceed of the total investment, 
exclusive of the working capital.
This subsidy does not come into the computation of the minimum 
percentage of capital stock reqrired for the classification of 
the investment.

(6) Payment of the costs of infrastructure works in accordance 
vdth the decree referred to in paragraph one of this Article.

Article 16.
Licensed or unopposed investments to be made with a view 

to exporting more than 1 0 cf the overall sales after tax, during 
the first five years of actual operation, entitle the enterprise 
to the exemption from corporate income tax for one additional 
year under the same conditions as those of Article 12 of this 
Lav/, over and above their classification benefits.
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An agency following continuously the execution of contracts in 
Algeria does clearly not exist. This task is done, for every 
conpanyr at the ministry level, but no overall retrospective ana
lysis is done which would allow to capitalise pas* difficulties «Tin 
solutions. The work which is done in many corporations abroad, by 
the licensing division, on a significant number of contracts aimed 
at finding their weaker points and discovering means to avoid them, 
need to be done in the Algerian Government with the double purpose 
of finding concrets solutions to problems and of training a number 
of prefessionals apt to benefit from the rich experience the country 
is currently going through.

The acquisition of foreign technology is performed mainly in 
the form of turnkey projects or under & most recent formula called 
"performance-guaranteed". 3ut an important effort of developing 
local technical capacities took and takes place, aimed at the 
growth of the productive capacity, the design and the management 
capacity, at the same time.

CD
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Portugal

Criteria for Technology Importation as per recent legislation
/Law 348/77/

Article 5.

1. The appraisal of transfers of technology snail take 
into account, primarily, not only their possible effect on the 
national economy hut also the scientific and technological capa
city already available in Portugal, such as the availability
of research and consultancy services, including engineering, 
in departments, centres, institutes or companies both public 
and private.

2. Specific guidelines or criteria for appraisal and 
authorization purposes may be established for a certain sec
tor, branch of activity or product by means of a joint order 
of the Minister of Planning and Economic Co-ordination and the 
minister responsible for the sector concerned and these shall 
be taken into account by the Institute.

3- The National Board for Scientific and Technological 
Research shall keep the Institute informed of the existence 
in Portugal of those departments, centres, insiitutes or com
panies engaged m  technological research and its application.

Article 6.

1. Agreements for the transfer of technology shall contain:
(a) A detailed description of the nature of the transfer and of 
the practical form it will take as well as the type, form and 
amount of payments envisaged;

(b) An indication of the period for •.-r.ich the agreement is to 
remain in force;



(c; A guarantee that the recipient of the technology concerned 
will be kept informed of all or any improvements introduced 
into it during the agreement period unless such improvements 
are patentable or constitute an invention;

(d) An indication that components, spare parts and services 
related with the technology concerned will be supplied at 
the request of the recipient of the technology as well as 
an indication of the terms governing the supply thereof;

(e) A statement to the effect that the selling price of goods 
and services will be fixed at levels not exceeding those
in force on the international market whenever transactions 
in such goods and services between the supplier and the 
recipient of the technology are envisaged.

2. Vlhenever transfers of technology include rights pro
tected in the country receiving the technology by means of 
patents, trade names, models, drawings or other legal forms
of industrial property, the agreement shall include the follo
wing:

(a) A detailed list of the ownership of the titles to the 
industrial property involved;

(b) An indication of the time scale for the use of the rights 
conferred by means of the titles referred to in the above 
paragraph.

3. Agreements for the transfer of technology shall include, 
whenever possible., appropriate programmes for the training of 
personnel.

Article 7-
1. In agreements for the transfer of technology. parti-



cuiariy those governing relations between foreign conpanies and 
their branches m  this country. the following clauses shall not 
be permitted:

(a) Those which tie the provision of technology to the acquiring 
of capital goods or of intermediate products and other tech
nologies from a specific source;

(b) Those which oblige the purchaser of the technology to trans
fer free of charge to the seller all or any inventions or 
improvement arising from the use of the technology concerned;

(c) Those which restrict the volume and structure of production;

(d) Those which either directly or indirectly restrict markets 
to which the importer of technology could have access;

(e) These which limit the distribution channels to be used if 
such limitation is harmful to the buyer of the technology or 
to the economic and commercial policy of the country;

(f) Those which reserve to the seller of the technology the right 
to fix the selling or resale price of products incorporating 
such technology;

(g) Those which insist on the predominance of a foreign language 
in the agreements for interpretation purposes.

2. In cases where the transfer of technology assumes spe
cial interest for the national economy, agreements containing 
one or more of the clauses listed in the preceding paragraph 
may be authorized.

Article 28.
1. In agreements for transfer of technology, particularly 

•..here these regulate relations between foreign firms and their 
branches in this country, the following clauses shall not be 
permitted:



(a) Those -.inch tie the provision of technology to the acquiring 
of capital goods or of intermediate products and other tech
nologies from a specific source;

(b) Those which oblige the purchaser of the technology to trans
fer free of charge to the seller all or any inventions or 
improvements arising from the use of the technology concerned;

(c) Those which restrict the volume and structure of production;

(d) Those which either directly or indirectly restrict markets 
to which the importer of technology could have access;

(e) Those which limit the distribution channels to be used if 
such limitation is damaging to the buyer of the technology
or to the economic and commercial policy of the country;

(f) Those which reserve to the seller of the technology the 
right to fix the selling or resale price of products incor
porating such technology;

(g) Those which insist on the predominance of a foreign language 
in the agreements for interpretation purposes.

Data on technology import

No annual statistics are available on payments arising from 
licensing agreements. However, a study of I52 companies conducted 
by the Ministry of Finance revealed that in 1972 these payments 
amounted to Esc 211,903,000 , of -.inch Esc 129,635i°00 related to 
manufacture under licence and the licensing of technical processes;
Esc 42,061,000 to the registration of patents and Esc 42,207,000 to 
research and/or experimental work. The values recorded by the *

*1 ■= approximately Esc 40



Bank of Portugal for patents, trade names, models, drawings, inventions 
and copyrights amounted in that same year to a total o f  Esc 2 9 5  million.

More recent statistics on payments made through the banking 
system point to a rise to Esc 500 million in 1976. However, it 
may be assumed that expenditure on the import of technology has 
risen significantly since then.

It may be concluded that Portugal's technological require
ments cannot be solved through licence agreements.

The purchase of capital goods abroad seems to be one of 
the most important means of acquiring technology not only 
forsmall and medium sized companies but also for certain 
activities entailing high levels of investment.

This is confirmed by the conclusions reached in the medium 
and longterm plan which reads as follows: "In the case of most
industries, the ratio of imported equipment to total equipment 
used is higher than the percentage that was established for 
the purpose of identifying the dependence on imported inputs.
This reveals high widespread technological dependence despite 
the fact that the value of the imported capital goods in the 
total imports is not very high /2СЙ in normal periods/".

To evaluate the freedom of action of tne licensee, study 
of the Ministry of Finance was focused specifically on detecting 
restrictive clauses of the following types: prohibiting or
restricting exports; making the use of trade names compulsory; 
placing limitations on the supply of raw materials and capital goods 
and on the use of the technology; obligations relating to new 
products; predominance of a foreign language for purposes of 
interpretation.
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Agreements are listed below according to type (percentage).

List according to Trade Patents Know-how Models Engineering
percentage names and

drawings

IT 10 17 T 16

Management Personnel Personnel
training

Technics.! assistance 
and others

8 6 7 12

In the metal-mechanical sector licensing rights for models, drawings or 
inventions accounted for U-2Î of the agreements; patents for 39?; know-how 
for 29? and trade names for 22?. In the chemical sector the granting of know-how 
predominated (32?) followed by patent rights (26?), trade names (2l*?), and 
engineering studies (21?). With regard to textiles, the highest percentage 
of the agreements relate to personnel training (20?), personnel management 
studies (17?) and models, drawings or inventions (ll*?).

Table gives a breakdown of contracts by country.
Agreements by Countries

France Great
Britain

German 
Fed. Rep.

U.S.A. Spain Switzer
land

Belgium Other Total

Io. 32U 188 l8l 137 133 118 98 275 -,1*51*

? in
relation to toal 22 13 13 9 9 8 7 19 100

Portugal's dependence on French technology becomes more evident if agreements 
covering models and drawings (25?) and engineering (2**?) are included, in 
which case the average comes fairly close to the average percentage relating 
to know-how agreements (22?). The Federal Republic of Germany and the 
United Kingdom accounted for 15? and 13? respectively of the engineering 
agreements.



The total number of restrictive clauses found m  the 19—9 
agreements -under examined consideration v.-as 32 which. is negligible. 
The most common v:ere clauses forbidding or restricting exports, 
and these appeared in 36 agreements. In 27 agreements a foreign 
language was to prevail for purposes of interpretation.

As for the restrictive clauses by sector of activity, 
agreements in the chemical sector were found to contain 18 
and those in the metallomechanical sector 23.

To sum up, a total 1494 agreements were signed by 474 
companies, which reveals a highly concentrated demand for 
foreign technology, 10 of these companies were responsible 
for 173 agreements.

Seven of these companies, responsible for 8 %  of the 
agreements, are large public corporations engaged in fundamental 
sectors.

Considering the number of companies existing in Portugal, 
and the fact that 474 companies referred to above are among those 
having the highest technological standard, it may be concluded 
that the foreign technological requirements of the small and 
medium companies have not been provided for.

Despite the fact that Portugal is essentially an importer 
of technology, 35 agreements to supply technology to foreign 
countries were signed in the last four years. Ibis means that 
Portugal’s technology is now on an international standard in 
certain sectors such as pharmaceutical products; rolling stock; 
shipbuilding and repair; oil refining; air transport and engi
neering and other technical services.



TABLE JO

TRADE NAMES PATENTS KNOW-HOW MODELS AND 
DRAWINGS

ENGINEERING MANAGEMENT

COUNTHY No % No % No % No % N o . i No % No /

France 41 19 29 20 57 22 25 25 57 24 22 19 2J1 19
Great Britain 22 10 22 15 27 10 11 11 30 13 26 22 138 1J
Feci.Rep. Germany JO 1J 15 10 37 14 11 11 36 15 13 11 142 13
U . S . A . 24 11 17 11 19 7 9 9 23 10 16 14 108 10
Spain 20 9 14 9 25 10 14 14 11 5 6 5 90 8
Swit zerland 19 9 10 7 23 9 6 6 16 7 11 9 85 8
B e l g i u m 21 10 1J 9 13 5 5 5 15 6 11 9 78 7
Other 43 19 28 19 59 23 20 19 48 20 13 11 211 20

TOTAL 220 100 148 100 2 6 0 100 101 1 0 0 236 100 118 100 1,083 100
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Table gives a breakdown of licence agreements by type for the sectors in which they predominate.

Types of agreement for sectors in which licensing agreements predominate, 1973/7*» - 1976/77

Sector Trade

(number)

names

<t )
Patents

(number) 0 0

Know-how 

(number) (!)

Models
drawing
(numberj

and
5«
1 <*)

Engineering 

(number) (JO

Total

(number) (JO

Textiles, clothing and footwear 11 k 3 2 18 7 lit 1*» 1 0.1» 115 8

Chemical industries, petroleum aubproductiA' 36 2k 38 26 83 32 11 11 50 21 332 23

Non-metallie mineral products, except 
petroleum by-products and cos1. 3 1 k 3 16 6 6 6 12 5 7*t 5

Base metallurgical industries 2 1 8 5 12 5 9 9 31 13 103 7 '

Metal products, machinery, equipment and 
transport material b/ 56 2k 57 39 75 29 1:2 1:2 19 8 31>: 22

Building and public works 5 2 5 3 10 k 6 6 1:7 20 101: 7
TOTAL l,0l*2

a/ 332 agreements can be broken down as follows: basic chemicals 192, fertilizers, soap, detergents and cleansing products,
perfumes etc, 1*5, and oil refining, 73.

b/ Non-electrical machinery accounted for 120 agreements} radios, TV sets, teleconmiunications and other electronic material!!, 
73, metal products, except transport material, 6U, and the construction of transport material, 31.

J
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Criteria for Technology Importation

"For the purposes of the provisions of article 5 of Decree 
no. 2343 of 1973, the Ministry of Industry or the Ministry 
competent to deal with the matter shall make a comprehensive 
evaluation of the situation of the sector and of the features 
of the process and the product for vhich the technology covered 
by the contract is to be used, in relation to the rights and 
obligations which the parties assume under the contract."

In this comprehensive evaluation, provisions of the following 
types shall be among those regarded as unfavourable terms or 
aspects of the contract:

1. Provisions -which prohibit, impose conditions on, or 
limit the use of the recipient's o m  technology or the acqui
sition of technology from other sources, or the use of non- 
patented special knowledge on the expiry of the contract, or 
which impose conditions on or limit research, innovation and 
technological development by the recipient;

2. provisions for the obligatory transfer of the patents, 
improvements or innovations introduced or developed by the 
recipient after acquiring the technology covered by the contract;

3. Provisions for the transfer of technology in packages 
•which include unnecessary parts or components or in respect of 
;hich there is proved to exist an available domestic supply of 
equivalent quality and reliability; provider that such parts 
or components are technically separable from the other consi
derations covered by the contract;

4. Provisions for the transfer of technology which is 
-..■holly or partially obsolete; insufficiently competitive or 
deficient for other similar reasons or by rea:ons of an obli
gatory standardisation or typification of quality incompatible



with the standards established by Spanish la;;, unless the produc 
is intended primarily for markers in which such standards and 
qualities are required;

5 . Provisions prohibiting, imposing excessive geographical 
restrictions on, or not expressly authorising in respect of 
specific areas, the export of goods produced by the recipient, 
and provisions obliging the acquisition of raw materials or 
components and other intermediate goods or equipment from the 
transferer or supplier specified in the contract.

6. Provisions establishing minimum levels of activity or 
limiting the freedom of the recipient to determine features of 
production in respect of levels, model, competitive articles, 
prices and terms or entitling the supplier to fix unilaterally 
the prices of the goods produced by the recipient;

7. Provisions imposing conditions favourable to the 
interests of the supplier on the sale in the domestic market of 
goods produced by the recipient, and obliging the recipient
to form an exclusive relation with the supplier or to use 
brands registered by the supplier in Spam;

8. Provisions obliging the recipient to sell, under con
ditions contrary to the interest of the Spanish economy, to 
the supplier or to specified third parties goods produced with 
the assistance of the transferred technology;

9. Provisions giving the supplier a right, not acqu.red 
previously by other means, to intervene in, control or impose 
conditions on the business management of the .'recipient or his 
strategy of expansion or diversification;

10. Provisions requiring payments appreciably higher than 
the normally charged in the market in similar situations, or 
minimal co-part services when the payments are based on fees 
proportional to the various levels of activity;

11. Provisions establishing payments in the form of fees 
proper to the level of production without deduction of the
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valus of product component3 imported and incorporated in the 
production process to which the acquired technology is applied; 
or without excluding invoicing lines of goods not affected by 
the acquired technology;

12. Provisions establishing payments based on fees above-, 
the line of activity of the recipient, viiere he is a subsidiary 
of the supplier and his share of the supplier's authorized 
capital exceeds 50 Per cent or where the supplier of the tech
nology has furnished raw materials or intermediate products 
used in the process in quantities exceeding 30 per cent of
the total cost of the product, or where the recipient of an 
advisory or project developing enterprise and process techno
logy not transferred for activities in which the process is 
continuous;

13. Provisions 'overpricing* (charging a difference between 
the prices agreed on in the contract and those charged on the 
international market by the supplier or his principal compe
titors) for supplies, materials and equipment associated with 
the process of technology transfer and obtained from the trans
ferer or from suppliers specified in the contract;

14. Provisions fixing an unsuitable duration, either too 
short or too long, for the contract or its direct consequences, 
or providing an automatic extension of the contract and fixing 
payments for a period longer than the life of the patents 
invol ed;

15. Provisions stipulating that viiere the contract has 
been drawn up in a lnaguage other than Spanish the foreign- 
language version should prevail in its interpretation.



Other countries: Nigeria

. ¡
The Decree :7c. JC of 24 September 197? lists the restriction 

provisions that '.:iii keep the technology agreements from being 
approved and subsequently resisterei.

Article 2. Section 6.
The Director shall not register any contract or agreement 

where he is satisfied that it fails within any of the following 
specifications, that is to say:

(a) Where its purpose is the transfer of technology 
freely available in Nigeria;

(b) Where the price or other valuable consideration 
therefore is not commensurate with the technology 
acquired or to be acquired;

(c) Where provisions are included therein viiich 
permit the supplier to regulate or intervene 
directly or indirectly in the administration of 
any undertaking belonging to the transferee of 
the technology and are, in his opinion, un
necessary for the due implementation or execution 
of such conxract or agreement;

(d) Where there is an onerous or gratuituous 
obligation on the transferee of the technology to 
assign to the transferer or any other person 
designated by the transferir patents, trade marks, 
technical information, innovations or improvements 
obtained by such transferee with no assistance from 
the transferer or such person;

1j  Published by Authority of the Federal Military Government of 
Nigeria and primed by the Minisxry of Information.



(e '..here Imitations are imposed or. techno logical 
research or development by the transferee;

(f; Where there is an obligation therein to acquire 
equipment, cools, parts or raw materials exclusively 
from the transferer or any other person or given source;

(g) Where it is provided that the exportation of the 
transferee’s products or services is prohibited or 
unreasonably restricted or where there is an obligation 
on such transferee to sell the products manufacutred by
it exclusively to the supplier of the t e c h n o ! o g y  concerned 
or any other person or source designated by the transferer;

(h) Where the use by the transferee of complementary 
technologies is prohibited;

(i) Where the transferee is required to use permanently 
or for any unconscionable period personnel designated
by the supplier of the technology;

(j) Where the volume of production is limited for sale 
and where resale prices are, in contravention of the 
Price Control Decree 1977 or any other enactment relating
to prices, imposed for domestic consumption or for exportation

(k) Where the transferee is required to appoint the 
supplier of technology as the exclusive sales agent 
or representative in Nigeria or elsewhere;

(1, '.here the contract or agreement is expressed to 
exceed a period of 1C years or other unreasonable 
term where this is less then 1C years;

(m) Where the consent of the transferer is required 
before any modification to products, processes or 
plant car. be effected by the transferee;



(n. '.-.'here an obligation is imposed on the transferee
to introduce unnecessary design changes;

(o' Where the transferer, by means of quality controls 
or prescription of standards, seeks tc impose unneces
sary and onerous obligations on the transferee;

(p) Where there is provision for payment in full by 
the transferee for transferred technology viiich 
remains unexploited by him;

(q) Where there is a requirement for the acceptance 
by the transferee of additional technology or other 
matter, such as consultancy services, international 
subcontracting, turn-key projects and similar package 
arrangements, not required by the transferee for or 
in connexion with the principal purpose for which 
technology is to be or has been acquired by him;

(r) Where the transferee is obliged to submit to foreign 
jurisdiction in any controversy arising for decision 
concerning the interpretation or enforcement in Nigeria 
of any such contract or agreement or any provisions 
thereof.

(3j Notwithstanding the foregoing provisions of this section, 
in any case where the Council is satisfied that it would be in the 
national interest so to do, it may direct the Director to issue a 
certificate to am applicant notwithstanding any divergence between 
the terms and conditions of a contract or agreement and the specifi
cations laid down in subsection (2, above.

(4Ì Where the parties, on the direction or advice of the Director, 
subsequent to a refusal by the Director to issue a certificate of re
gistration. make required adjustments in respect of amy contract or 
agreement or terms and conditions thereof, the Director may issue the 
requisite certificate of registration.

I
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Other basic stipulations of the Lav: governing she inflow of 
foreign technology in Nigeria are reproduced below:

Effects of registration

Section 7- For the purposes of the Exchange Control Act 1962 
and subject to section 8 of this Decree, no payment shall be made in 
Nigeria to the credit of any person outside Nigeria by or on the 
authority of the Federal Ministry of Finance, the Central Bank of 
Nigeria or any licensed bank in Nigeria in respect of any payments 
due under a contract or agreement mentioned in section 4 (d) of this 
Decree, unless a certificate of registration issued under this Decree 
is presented by the party or parties concerned together with a copy 
of the contract or agreement certified by the National Office in that 
behalf.

Cancellation of registration 

Section 8.
(1) Where the Director is satisfied that any contract or agreement 
has, subsequent to the registration thereof, been amended or 
modified in contravention of the provision of this Decree, he 
shall give notice in writing to the parties concerned of -his 
intention to cancel the certificate of registration and the 
provisions of section 9 this Decree relating to appeals shall 
apply to any such notice as if it were a notice to reject an 
application for registration.

(2. I-.here no appeal is lodged as provided under subsection (l) 
above, the Director shall with the approval of the Council cancel 
the certificate of the party concerned.

Appeals, etc.

Section 9.

(I,' Any person aggrieved by the proposal of the Director to 
reject an application for registration may, v;ithm 6C
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days after xhe date of notice of intention to reject the 
application is given to him, lodge -..ith the Secretary 
a notice of appeal to the Council.

(2) The notice of appeal shall be in writing setting out 
the grounds on vhich it is made and the Secretary shall 
lay it before the meeting of the Council next holding 
after the notice of appeal was lodged with him.

(3) Where an appeal is allowed the Council shall cause the 
Director to issue a certificate of registration in that 
behalf and where an appeal is disallowed the aggrieved party 
shall, subject to the applicable rules of court, have a 
right of further appeal to the Federal Revenue Court.

(4) Appeals shall lie from decisions of the Federal Revenue 
Court under this section in the same manner and to the same 
extent as appeals from the decisions of the Court in civil 
proceedings given by that Court sitting at first instance.




