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I. INTRODUCTION

1. This document has been prepared in response to the requests of
developing countries and, more particularly, to the recommendatiors of
the Meeting of Heads of National Registries and Similar Institutions in
Selected Developing Countriss held in Vienna from 6 - 10 March 1978, -that

data on recent development in national legislation and approved administrative

pertaining to the regulation of the inflow of foreign tech:slogy should
be compiled in one document. A number of documents recently published by
UNIDOl/and other United Nations agencies describe in detail the systems

applied by different countries.

2. Over the past decade a steadily growing number of governments of
developing countries have taken steps to introduce — explicitly or im-
plicitly - national technological policies with & view to increasing
inputs irnto priority sectors of the economy, and into industry in
particular. Such policies usually iwnclude legislative and administrative

measures regulating the inflow of foreign “echrologies.

3. The expanding role of governments in respect of the transfer and
use of imp-rted technology is particularly marked in such Latin American
countries as Mexico; a similar trend is to be observed in India and the
Republic of Korea, and still more recently in Algeria, Hgypt, Ghana,
Nigeria, Libya, Malzysia, Pakistan, Philippines, Portugal, Spain and
Turkey. It is expected that this trend will continue as.the benefits

accruing from such policy measures become increasingly apparent.

The measures applisd vary greatly: some take on the form of
consistent, complex technological policies, othars that of limited
administrative measures and decisions. It should also be emphasizad that
the policies appiiad have evolved ovar the years, undergoing refinement
and improvement, 2s avidenced in the policies adopted by Argentina,

India and the Rapublic of Korea.

4. The regulation of technoiogy inflow to developing countries has to be

viewed from a dual perspactive. On ths one hand, institutional control
should ensurz that restrictive provisions in agresemaents contrary to the

interests of licensees and th2 economy should ba avoided or minimized as
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1/ Sea, for .xample, National Approaches to tha Acquisition of Technq;ggi(ﬁyIDO,.
"Devalopmant and Transfer of Technology Series" No. 1);and Review of Legislative
and Administrative Systems for the Regulation ol Technology Transfer Agreements

(UNIDO, documant no. ID/WG.20€/2)
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far as possible. On fhe othar hand, positive institutional and legislative
assistance is nscassary to promote the inflow of appropriate industrial
technology in ordar to bridge major technological and production gaps.

It is only when a judicious balance has been reached batwean these two aspects
that the licensing of foreign technology can serve as a real affective .-

instrument for technological growth in developing countries.

5. UNIDO would walcome commants and suggsstions for the inclusion '
in the present document of further information relavant to developments

in developing countries in ordzr to im3rova currant knowladge of events 1n
. 1

this important -izld.




II. DEVELOPMENTS IN LEGISLATIVE ACTIONS FOR SETTING-UP REGULATCRY
FRAME FOR INFLOW OF TSCHNOLOGY

MEXICO

Tha Mexican legislation introduced as from January 1, 1573, provideé
for th: creation of a nationmal registry of technology transfer. The luw
was prapared after very axtensive discussions and assessment of the
2xpariences of Argentina, Japan and other countrias in shis field. The
basic orientation of the Mexican technology transfer policy derives from
fundamental principles in aconomics and intarnational relations. Tha
Mexican legislation in this fizld is oriented towards the dsvelopmant of
an efficient and ritionalized process for tachmology importation. Although
thare is racognition of the country's dopendence oa foreign technology,
an important objective of this lagislation is to gain a dagree of
control ovar this major import, both in terms of cost and technological
impact. Emphasis is placed on evaluating the effect tnat a technology nontract
can have on: (a) the balance payments; (b) the creaticn cf jobs; and
(¢) th2 improvsment of national technologicél capabilities.
Tha laﬁ requires that all agreements must be exéﬁined by the Naitioral
Keg ~ sty of Tachnology Transfer, and it gozs into considerable detail'
ir unume :ting the kind of rastrictive practicas that must be aliminated

from the contract.

B

following ara basic extracts from tha Law for the Registration
of the Transfer of Tachnology and tha uss and exploitation of patents
and trads marks adoptad on Dacembar 28, 1972 :

Article 1 ¢ The National Ragister for tha Transfer of Technology, in
charge of the Ministry of Industry and Commarce, is hareby created.

The National Council of Science and Technology shall bs a Consulting Body,

as providzd in the Law creating tha Council.

. Irticle : Tho registration in the Ragistor mentionad in the preceding
articla, is cbligatory for all documecnts contairing acts, contracts or
agraements of avery nature which are effactive in the National Territory

and which havo been entered into for the following purposes ¢




(a)
(b)

(c)

The licensing of the usa o~ exploitation of trade marks;

ihe licensing of the use or 2xploitation of patents for inventions,

improvsments, incdustrial modesls and drawings;
The furnishing of techuical information by plans, diagrams, modals,
instruction shz:ets, instructions, formulas, specifications, formation

and training of parsonnel or otharwise;

The supplying of basic or detailad 2ngincering plans for the building

of facilities or manufacture of products;
Technical assistance in whatever form it may be furnishes;

Sarvicas for tha administration and oparation of business antarprises

‘TPULIC OF KOREA

Th2 Republic of Kor:2a adoptad over a period of yaars a host of
various laws pertaining to the regulation of flow of foraign technology

and developmant of indig:nous technological capabilitizs.

Th2 bésic regulations of this country are hereby described,

discussad and commantad.

The "“forcign Capital Inducement T.aw and Act® (no. 1802) was
established in August 1966 and ravised in March 1973.

The purpose of thz Foreign Capital Inducemzant Law is to promote
and administer tachnology inducemeni for which the period of royalty
payment 2xcaeds one yoar, togethar with foroign invaestmante and loans,
by allowing tax privilogos for royalty paymants. The Law stipulates
th2 criteria for judging technology to be induced and éats rrioritias
and procadures for inducing technology. Th: Zconomic Planning Board
azsumes the primary rolz in approving tha forcign tachnology inducement
contracts, in co-oparation with the Ministry of Commercoe and Industry,
th2 Ministry of Sciznco and Tachnology and other concoercenad agencias.
The following matters ara reviowed when an application for technology
inducement is considerad; nzed for tha tachnology inducement, contont

of tha tachnology, supply mcthod, payment amount and mathod, torms and
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conditions of contract and economic and technological feasibility in

gancral.

The last revision (3rd) occurred in Dacember 1976.

* )
The "Technology Develcpment Promotion Law' was introduced in

¥*
Decembar 1967 and revised in Dacembar 1972 2no. 1721)

The purpose of the Technology Developuient Promotion Law is to build
up the nationt indigenous technology development capabiiities and
also te expedita th2 modification and adaptation of induced tachnology through
various incentives including tax oxceptions, financial support and tha like.
Thase benefits can be securad by those who induce foreign advanced
technology and incur R&D expanditures to assimilate and improve that
technology. In addition to previous acts in 1973 the "Enginéering Service h

Promotion Law" was introduced.

The"Engincering Service Promotion Law" deals with technology inducement

contracts for which royalti2s must ba paid for less than one year. The
Ministry of Science and Technology holds the primary rcsponsibility
for administering the Law in co-operation with the Ministry of Finance

and other concerned agancies.

As a result of the above-mentioned acts, the Government decidad to
centralise its control over 'technology inflow' and in October 1976
established the "Technology Transfer Centre", whosa main functions

ara :

(1) Reviewing and checking adequacy of technoslogy and eliminating unfavourable
terms and conditions of licensing agreements ( this service already -
has been carried cut at KIST since 1972).

(2) Collection, accumulation and distribution of werscas technical

information for industry.

(3) Consultation and guidance sorvice for technology inducement, i.e. assisting
1ndustry in identifying and evaluating relovant technolog:.ae, unpackaging
technologias, and negotiating for tha best terms.

(4) Study and reviaw of the proposed technology inducement project's

tachno-aconomic feasibility.
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(5) Arrangements for research and development of induced technologiss

to accelerate their digesti- n, modification and adaptation.

The essential activities of the Korean Centre are further refined
in order to cut red tape o facilit2ate the intrcduction of required foreign
technologies. So far, tachnology has been induced usirg the same procedurés
as for capital goods, with the former regarded as identical with capital
goods trade. As a result many ministries and agencies taks part in the
deliberating of tachnology inducement proposals and the procedures for
government approval are too complicated and time-consuming, making it
difficult to cope effectively with the rapidly changing technology
markat. To remady this situatiorn and meet mounting needs for technology,
technology inducement procedures are to be simplifiad ant the criteria for
govaernment reviewing less stringent. In this connection, the revised
Prasidential Decree for the Foreign Capital Inducement Law will be soon '
effective (expected in 1978) according to which projzcts involving comparat-
ively small charges and short pcriods - with advance payment of up to
Uss 30,000 and royalty payment cof up to 3% of net sales for up to three
years -~ will be automatically approved without the present scresning
procedures. Project with higher royalties and those concerned with the
defance, atomic power and computer will remain under thg governmeng

screening as before yet with new criteria.

ARGENTINA

wo laws were snacted in Argontina in 1971, law no. 19135, ,
prohibiting the imposition of certain restrictive conditions on the automobile
industry, and law no. 19231, which prescribes the regulation of agreements
for foraign tochnology and patents and croatss a National Registry for
liconca contracts and transfer of technology. Thess laws stipulate that contracts
contracts will no% be approved if they contain .clause3 which, among others,
forca tha purchase of 2quipment, raw materials or compononts from certain
aspects, restrict axport, include unrcasonable grant-back provisions,
provide trade-mark licensing without know-how, imposé jurisdiction of

foreign courts or require unrcasonably high payments.
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A new law, no. 20794, was enacted in late 1974 in Argentina replacing
the earlier ones, the main provisions of which are contained in article
no. 5 (stipulating which contract approvals will bs rejacted), and article

no. 6 (enumerating restricted clauses, which cannot appear in contracts).

An interesting novelty in this law is the article no. 33, which
opens the possibility of getting advice from tha National Registry on
agreement conditions prior to official submission for approval and
registration. This way, the legislation gives the opportunity for

extra negotiations with foreign partnere and local entrepraneurs.

In August 1977, the Government of Argentina has gain revised its
transfor of technology policy, liberalizing in parficular screening and
approval procedures by enacting the Law no. 21.617, exerpts of which are

reproduced balow :

Contrary to what was provided in Law 19.231 and in conformity with
Law 20.794, contracts of a gratuitous nature are included within the
scops of this law. The object of their inclusion is to obtain for the national
govermment a full knowledge of all transactions of a technological nature
and at the same time to give greater security to the local recipient with
regard to his rights under the licansing instrument in the event of possible

violations thercof by third parties.

Law no 21.617 Transfer of Technology Law will include :

Article 1: Any voluntary act of legal consaquences having as its principal
or accessory object the transfor, assignment or licensing of technology or
trade marks by persons domiciled abroad, for a price of free of charge, to
physical price or frese of charge, to physical or ccrporate persons, whether
public or private, domiciled in this country, must be registored in the
National Rogisfer of Licence Contracts and Transfars of Tachnology
establishad by Law no. 19.231 and confirmed by Law no. 20.794 and always

provided such acts produce offccts in this country.

Article 2: The following voluntary acts of legal consequences are included

in the preceding article, their cnumeration being meraly illustrative :
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(2) The acquisition of rights or the grant of licen zs for the use of
patents, industrial dasigns and models, trads marks or any other industrial

proparty right that may be established in the future.

(b) The supply of technical knowlzdge by means of the description of
processgs, formulae, specifications, or other means, for the manufacture

of products or the rendering of sarvices;
(¢) Technical consultancy, assistanca and scervicas.

(d) Tha supply of basic and detail snginecering.

Article 3: The voluntary acts of legal consequences included in the precgding
articles whereby tecknology or trade marks originating from abroad are
transferred to another person also domiciled in this country, must be
ragistered aven though +he supplizr is domiciled in this country. The

local supplier of such technology or trade marks shall bz liable for the
damages that may be sufferad by the recipient because of failure to register
an act includad in this article, when he does not notify such recipient of

the existence of the conditions stated tharein.

INDIA

In India, for scveral years both import of tachnology and foreign capital
investmont have baon subjact to considerabls regulation. The process of approve
al of a forcign collaboration agroement is part of the procoss of industrial
approvals. For industry covered by the Industriss (Devolopment and Regulations)
Act of 1951, )the entreprencur is first given a lettoer of intent which stipulates
whather or not forcign collaboration will be consiacred for the project.
Thoreafter, he goces ahnad with othor negotiations including those for foreign
collaberation, if permittz2d. An industrial licence isg issued only after

such negotiations receive the approval of the Governmens.

Although foreign-oxchangos regulations do not refer specifically to

technology licence agreemints, the prew:r under these regulations to refusc
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remittances of foreign axchange m~kes the regulation of technolégy
licensing possihl:. Tie zolicy is tc permisy .ophisticated foreign
technology having high priority to be imported that the country could not
otherwise acquire. Permission to impcrt will oe denied in those ficlds

whoera indigenous technclogy is sufficiently devolopod.

Th2 PForeign Investment Board is authorized to evaluate and
approve agreem:nts pertaining to forzign collaboration and which include,

inter zlia, transfer of forcign technology.

According t¢ the Statement on Industrial Policy laid before Parliament
on 23rd December , 1977, foreign collaboration is permitted in fields of
high priority and in areas where the import of foreign technology is consid-
ercd necessary. In such areas praference would be for outright purchase
of the best avaiiable technology and then adapting such technology to th:
country's neads. The Indian firms which are psrmitted to import foreign
technology are required in apprepriate cases to set vp adequate Research
and Development facilitizs so that imported technology is properly adapted

and assimilatced.

Government have in the Industrial Policy Statem2nt announced on 23rd
December 1977, proposcd the setting up of a "Naticnal Registry of foreign
collaboration™ in the Secrctariat for Industrial Approvals to monitor the
prograss of the various proposals of forcign collaboration approvals by
the Government and to watch how for the Indian firms which are permitted
to import foreign technology have been able to set up adequate Research
and Developmant facilities so that the imported technology is properly adapted

and assimilatcd.

BRAZIL

The flow of technology intc Brazil is at present regulated by the
Normative Act No. 015 (Registration of Contracts Providing for the Transfer
of Technology and Related Agreements) (September 11, 1975) which gives an
authority to the National Industrial Property Institute (INPI) to avaluate
and approve a host of technology agrcemants. INPI has baen crecated in 1970
and at present its authority over transfer of technology includes all types

of agrecments as describod below.
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- Concapt and Basic Conditions of a Licence Contract for the Working of a
a Patent : Objective. A "licence™ contract shall be dezmed to be a 'contract
specifically dasigned to authorizs the actual working by third nmartias of
the subject of a patent regularly fil:d or granted in Brazil, where an
industrial property right has been duly ostablished in terms of Law no. 5.772/
71 (Industrial Property Code).

- Concept and Basic Conditions of a Licence Contr - + for the Use of a Trademark
or Publicity Slogan : Purpise. A "licenca" contract shall bs deemed to be )
a contract specifically designed to authorize the effactive usey by
third parties, of a mark or publicity‘slogan that has been properly filed
or registerad in the country, where an industrial property right has been
duly established in terms of Law no. 5.772/71 (Industrial Pronerty Coda). f

~ Concept and Basic Conditions of a Contract for Technical-Industrial
Co-operation: A contract for fitechnical-industrial co-operation' shall be
deemed to be a contract for the specific purpose of acquiring knowladga,
techniques and services required for the manufacture of industrial units
and submits, machinery, equipment, components thareof and othar capital

goods, uporn ordar.

.o

- GConcaept and Basic Conditions of a Specializad T:chnical Services Contract
Subject. A "technical services™ contract shall be deemed to be a contract
for the spacific purpose of planning,programming and formulating studiss
and projects, and likewise for the performance or furnishing of .services

of a spacialized kind that arc nceded by the country's production system.

Note: In cases whera urgant technical scrvicoes are furnished individually
by foreign technicians and the total amount of remunaration docs not oxceed
Usg 20,000 , or the equivalent amount in some other currency, the contract
formality may be waived and registration may be made directly on tha basis

of tho invoice, in which the services must ba duly specified.
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THE  PHILIPPINGS

The Philippine lnvostment Incentives Act of 1967 provides for regulation
and scrocning of technology licensing in major fizlds of industry. There
ars two tiers of control. For projzct covared by the Investment Incentives
ict, th2 entreprencur first submits an agresment to the Board of Investmeuis,
which may advise him to modify it bafore the Board will approve the project.
The agrezment then has to go to the Central Bank, which rnay modify it
further. The Act, however, does not spell out any policy for technology lic-
ansing. '

Ths Central Bank has mors comprchensive powers than the Board of
Investments to control licence agreaments whether they are covered by
the Investment Incentives Act or not. Circular no 281 of tha Central
Bank, dated 26 November 1969 and issued under the Cantral Bank Act,
provides for prior authorization by the Central Bank of all contracts
involving remittance of foreign exchange. Pursuant to Section 5 of this
Circular, licence agrecments covering royaltics or payment of rentals
or feas for the use of patents, trads marks and copyrights and for
the transfer of technology to local licenszees by foraign licensors must
ba submitted to the Central Bank for approval before royalties may be

remitted to the foreign licensors.

Section 6 of the Central Bank's Circular no. 289 of 21 Fsbruary 1970
states that the sale of foreign exchange for current invisible payments
by authorized agant banks shall be allowed providad that remittanceé for
royaltiss, among other things, shall be subject to regulations to be
promulgatod by the Monsetary Board.

Pursuant to Circular no 289, the Monectary Boa.d promulgated certain
implementing rules and regulafions. In particular, a mcmorandum to »
authorized agaent banks (MAAB) of 21 Fobruary 1970, amended on S5 January 1971,
states that remittances of royalties/rentals on paternts, trada marks and
copyrights, not of the withnolding tax, of up to 50 per cent of the
royalties for rentals incurred during the year for which the remittance is
being paid may be allowed, provided that no royalty'remittance shall excead

5 per cent of tha wholesale price of the commodity being manufacturad
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locally under a royalty contract. The tax rate on royalties in tha

Philigpines is 35 per cont.

On 7 December 1973, the Monetary Board promulgated Central Bank
Ciréular no. 393 (see annex III), entitled "Regulations Governing
Royaltias/R°ntals". This Circular -permits 100 per cent remittance, net of

‘ taxes, of royalty/rentals/fgas owad to foreign licansors prov1ded that
cartain conditions arce met. ’

In 1973 the'Board of Investmant, which acts as a body responsibla
for approval of transfer of technology agrsamants, adopted internal guide-

lines for tho avaluation of licensing and ofher égreements reiated tc such
1+ -ansfars. S '

SPAIN

Dramatic changes ir the treatment of the flow of technélogy into Spain
have been introduced by Decrea 2343 of 21 September 1973 followed by the
Ministry of Industry Order of 5 December the same year. Excerpts of both

2CtS are quoted.balow H

MINISTRY OF INDUSTRY ORDER OF 5 DECEMBER 1973 RIGULATING THE ENTRY OF CONTRACTS
FOR THE TRANSFER OF TECHNOLOGY IN THE REGISTER ESTABLISHED BY DECREU No 2343

OF 21, SEPTEMBER 1973

Section 1

1.1 The duty to apbly for entry of documented contract%, covenants

and agreementé in the Register astablishcd by Decree .no. 2343 of 21
September 1973 shall relate to all contracts, covenants and egroaments undar
which foreign technology iélacquired directly or indiractly through tha
agency of a Spanish national, fegardléss:of the‘naturé of tha consideration
given by the recipieni of the technology; that is t¢ say, in a tangible

form, monztary or o¢therwise, or in an intangible form.

1.2 Such application shall be made by any 1nd1v1dua1 or corporation

domicilad, r031dent or legally establishad in Spain who is a racipient
of technology.
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DECRES 2343 of 21 SEPTEMBER 1973 REGULATING THE TRANSFER OF TECHNOLOGY

Articl> 1: Th: transfer from abroad of technology sot out in documented

contracts, covenants and agraements, thoe regulation of which is the

purposz of this Decree, may taks one or mor: of the following forms :

(2) Transfar of patent rights and of other types of industrial property

(b) Transmission of non-patantod knowladge, of plans, magnetic tapes
carrying digital information, diagrams, spacifications and
instructiors and, in ganeral, the transfer of confidential
information applicable to productive activities that has been
accumulated by and is the property of the anterprises controlling
it,

(c) Project study and dsvelopment, preparation of preliminary or
feasibility studizs and tcochnical plans for the execution of projects;
services conn2cted with the assembly, construction and operation of

plants and their maintenance and repair.

(d) Any aspect of rassarch, analysis, programming, consultative and

advisory servicas for management and administration

(2) staff training and re-training, whether or not connzcted with

thosz services.
(f) Technical or aconomic documentation and information services

(g) Other forms of tachnical assistance

TURKGZY

In Turkay, the inflow of tachnology - within the scope of treatment
of foreign invastments - has boen regulatad as carly as from 1954 by the
Forecign Investmant Encouragement Law excerpts of which concerning its

gcop2 arc reproduced :

Subject of the Law

Article 1: This law shall zpply to the forcign capital imported into
Turkoy and {0 loans made from abroad by the dacision of the Foreign

Investmant £ncouragemant Committoa and the approval of the Cocuncil of
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Ministers provided that the anterprise in which the investment shall be made :

(a) will tend to promot2 the sconomic development of the country
(b) will operat: in a fiz2id of activity open to Turkish private enterprises
(¢) will 2ntail no monopoly or a special privilege

The Foreign Investment Encouragement Committee referred to in this
Article and ostablished according to Article 8, will hereinafter be

referraed to as “The Committce®.

Foreign capital base

Articla 2: For tha purpose of the application of this Law, the term "Foraign
Capital Base® shall mean the sum of tha valuas assaessed and fixed in
the manner described hereunder :
(a) Tha following items imported from abrovad fcr the efficient establishment,
expansion or reactivation of an enterprise as envisaged by this Law :
1 - Capital in the form of foreign exchange
2 - Machinery, equipmznt, instruments and the like, machinery components,
spare parts and materials and other nescessary goods approved by the
Committes
3 - Intangible rights such as licences, patent rights and trade marks

and sarvices.

(b) The experts salected by the Committee will assess the value of the imported

capital in the form of goods, sarvicas and intangibla rights and will
determine whather thesc are goods and values imported for the purpose

of the enterprisa approved by the Committes.

The assessment mad2 by the experts may be reviewad and modified

by the Committea.

ANDZAN PACT
(VENZZUELA, COLOMBIA, ECUADOR, PZRU)
One of the carliast and most important decisions ever taken in the arsa of
regulating the inflow of technology and the treatment of foreign invectmant
by developing countries was effected by the Andean Grovp and which has
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affected a number of similar legislations both in and outsides Latin

Jdmerica. The historic Decision 24 by the Junta Cartagena followed by
Dicision 84 and 85 has established new dimensions in the treatment of
the flow of technology and set a basis for dirsct Govermment rcle and

responsibility in this vital fizld.

Parts of above-mentioned Decision 24 and other acts are hereby

reproduced:

Article 6: Control of fulfilment of the obligations contracted by foreign
investors shall be the duty of the organization which registers the
investment, in co-ordination with tha proper govermment divisions and

agencies in each case.

In addition to the functions indicated in other provisions of the
present regime and of those established in the respective regulations,
the competent national body shall :

(a) Control fulfilment of the commitments of national participation
in the technical, administrative, financial and commercial management, and

in the capital, of the company;

(b) Authorize in an oxceptional way the purchase of shares, participations
or rights cof national or mixed companizs by foreign investors, in
accordance with the provisions contained in fArticles 3 and # of tha present

regime;

(c) Establish a system of information and control of the prices of the
intermadiate products which may be furnished by suppliars of foreign

technology or capital;

(d) Authorize the remittance abroad, in fraely-convertible currency, of
every amount which the companizs or investors may be entitled to remit in
accordance with the present regime and with the national laws of the

respective country;

(e) Centralize the statistical, accounting, information and control,

registrations connected with direct foreign invastments, and

(f) Authorize licensing contracts for the use of imported tachnology and

for the exploitation of trads marks and patents.
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Article 18: Every contract on importation of technology and on patents
and trade marks must be examined and sybmitted for the approval of the
competent body of the respective Member Country, which much appreise the
effective contribution or the imported technology, by means of an
estimate of probable profits, ihe price of goode conteining technology,

or other specific forms of measuring the effects of the imported technology.

TEMPORARY PROVISIONS

Article A: The present regime will become valid when all the Member
Countries have deposited in the Office of the Secretary of the Board the
Instruments by which it is put into practice in their respective
territories in accordance with the provisions of the second paragraph of
Article 27 of the Cartagena Agreement.

Article B: ¥oreign investment, which exist in the territory of the
Member Countries at the timé in which the present regime becomes validg,
must be registered before the respective competent national body within
the following six months. )

These investments will continue to enjoy the benefits granted by
current provisions in every respect which is not contrary to the present

regime.

Article C: While the regulations established in Temporary Article G
of the present regime have not becomz valid, the Member Countries will
abstain from signing unilateral agreements on industrial propec~ty

(trade marks and patents) with third countries.

Article D: Within the three months following the date on which the
rresent regime becomes valid, each Member Country will designate the
organization or organizations which are competent for the authorization,
registration and control of foreign investments and for the transfer

of technology, and will inform the other Member Countries and the Board

regarding that designation.

Article [: All contracts on the importation of technology and on licenses
for the exploitation of trademarks and patents of foreign origin, signed

prior 4o the date on which the present regime becomes valid, must be
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.registered before the competent natioral body withi: the six months

following that date.

Article F: Within the six months following the date on which the present
regime becomes valid, the Committee, upon request of thé Board, will
apprové the regulations of the Subregional Office of Industrial Property
(Trade marks and Patents).

Article G: Within the six months following the date on whiéh the present
regime becomes valid, the Committee , upon request of the Board, will
adopt regulations for applying, the provisions on industrial property
(trade marks and patents) which will comprise, among othars, the

sub jects which appear in Annex no 2.

1
Article H: Member Ccuntries commit themselvas not to establish incentives
for foreign investment other'than those contemplated in their industrial
development legislations at the time that the present regime becomes valid,
while the obligation referred to in Article 28, second paragraph, of the
Cartagena Agreement, on harmonizing industrial development legislations,
has not been fulfilled.

Likewise, before November 30, 1972, thz Committec, upor. request of the Board,
Wwill adopt the necessary measurcs to harmonize the ragime of incentives'

applicable to tle other sectors.

Article I: Within the three months following the date on which the presant
regime becomes valid, the Committze, upon raquest of the Board, will
determine the treatment applicable to capital belonging to national

investors of any Member Couniry other than the recipient country.

Within the same period of time, the Committez, upon request of the Board,
will determine the rules which are applicabls to the investments that
the (Corporacion Andina de Fomento) Andean Corporation of Development

may make in any of the Memboer Countrics.
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PORTUG AL

Dacree Law no. 239/76 of 6 April 1976 dofined a code for direct foreign
investment in Portugel, and laid down general conditions for this kind
of investment and fixed the rights and guarantees inherent in the acceptance

of it.

Among the principles underlying this cods was the recognition of the
velue of foreign investiment for national cconomic development provided it
was subordinated to the requirements of that same development and to the
general strategy of the State in matgars of economic policy. An attempt was
thus made in that Decree--law to establish a point of balance between
safeguarding the interests of the country and encouraging the foraign

investor.

In the period of somewhat more than a year following the pyblication
of Decrze Law no. 238/76, a number of important events have dccurred
which have led to a better definition of the overall politico-economic -
situation; in particular, tho new Constitutidn has been promulgated, the
Assembly of the Republic has been clacted, the Programme of the Constitutional
Government has bean approved, and the limits of the private sector in

the economic sphere have been defined.

Criticisms and suggestions have meanwhile been ecaived aboﬁt the said
Decorec-Law and many or them have shown a proper understanding of the
problem of foreign investment in countrics such as Portugal, wnile at the
same time the country's economic situation has davesloped to tha point of
being now substantially different from what it wes at the beginning of
1976.

In these circumstances, it has become necessary to revise the
provisions of Dacree Law no. 239/76 and to publish a ncew code of
foreign investment which will takc into account the system of selectivity
and control which is necessary in the national intercest, and at the same tima

contribute towards the promotion of invesimant.

As rogards transfers of technology, the system off case by case author—
ization has also been maintained in view of tho importance which such transfers
may assume in the development of a national tachnological capacity within the

scopc of the Plan and their possiblo contribution towards this objective

e . G T v ¢ V——————— -
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within the framework of an overall policy; furthermore, existing agreements
for the transfar of technology which have not alrezady been appraised by the
Bank of Portugal shall bz submitted to the Institute for registration
purposes, since this will better safeguerd not only the national interest

but also of the bodies supplying and receiving the technology.

The Institute of Foreign Investment will continue to be responsibla
for the evaluaticn of investment projects and for the granting of the
raspactive authorizations as well as for the presentation for approval to
a higher authority of applications for investment undar the contractual

raegime.

The said Institute will work closely with the Bank of Portugal and
with all Stata organizations which are roquired to give an opinion on
such projects and will, for all purposes, be the only body with which

the investor has to deal.

The Bank of Portugal as the central bank and under the guidance of
the Government will continue to be responsible for monetary and exchange

matters and especially for the congrol of oxchange operations.

Transfer of Tachnology
Article 25 @

1. Joint agreements for the transfer of gechnology between residents in
Portngal and residents abrozd shall in all cases depend on special and

prior authorization being granted by the competent authority.

2. Appeals against decisions taken by the competent authority may bs mads

to the Minister of Planning and Economic Co-ordination.

Article 26 :
1. Agreements for the transfer of tachnology are deemed to cover all acts

and transactions in conncxion with :

(a) the sale of or the granting of rights for the use of patents, trade
names, models, drawings or inventions as well as the transfer of other

non-patented know-how;

(v) the rendering of technical assistance in the fiesld of company
management, the production or marketing of any goods or servicos which
antail oxpenditure arising from consultations with or tho movement of oxperts,

tha drawing up of plans, th: stipervision of production, market studics or




personn3l training;

(¢) agroumonts with spucializsd companios for tho construction or

maintenance of industrial units, roads, bridges and ports;

(d) any othar form of tachnical assistanca.

2. Evan when connzcted with diract forsign investment or with investmant
in branches of Toraign companies, transfer of technology ars dsemad to be

covered by th2 provisions of this chapter.

Dacrea no. 53/77 of 24 August 1977
Regulations governing Transfar of Tochnology

Having ragard to tha provisions governing agrasmants for the transfer
of tachnology as contained in Articlas 25 to 28 of Dacroa-Law no. 348/77
of 24 August.

The Goverament dacraes, under the terms of sub-paragraph (c¢) of
Article 202 of the Constitution, the following :

Article l: The drawing up of agracments for the transfer of technology
batwoen residents in Portugal and rosidents abroad, as wall as the altarat-
ions or renewal thoreof, shail in all cases depend on spacial prior
authorization beipg grantad by the Institute of Foraign Investmant; hareinaftar

raferred to as the Instituta.

Article 2 : _

1. The provisions of this Decraa shall apply to all agraamants for tha -
transfer of technology whather or not they involve industrial property

rights, whether or not private or public bodiezs or international organizations
ars partiaes thareto and whather or not they ara drawn up individually or

in conjunction with dirzct forcign invastments.

2. Also covored by the provisions of this Tecr2e arc transfars of tachnology
in which th2 roecipionts arc associata companies, branches or any othor form

of representation of foreign compauias.
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article 3 :
Agreements for the transfer of tachnology ar: decmed to cover all acts

or contracts in connaection with ;

(a) Thz2 granting or licensing of rights for the use of patcnts, trade
names or marks, modals, drawings or invontions as w2ll as thz transfer of

othar nor—-patentad know-how;

(b) the rondering of technical assistance for company management and for
the production or marketing of any goods or sarvicas entailing expenditure
arising from consuliation with or the movement of exparts, the drawing up

of plans supervision of production, markat studias or personnel training;

(¢) agreements with companies specialized in the construction and maintenance

particularly of industrial units, roads, bridges and ports;

(d) any othzr form of tachnical assistanca.

Articlae 4 :

1. Agrzcments for the transfer of technology as well as all or any
alteration therzto shall be doemaed legal, especially for payment purposes,
only when duly appraisced, authorized and registerad by the Institute.

2. Th: full text of draft agrecments for the transfor of technology

is t»7 be submitted in triplicate to the Institute which may request any
clarification nacessary for the appraisal theraof and which will give its
decision theraon within a pariod cf ninaty days ranewabla for ona further
pariod of ninety days by ordor of the Minister of Planning and Economic

Coordination.

VENBZUELA

The legal framework i this country for the ¥rcatment and regulation
of the flow of ta2chnology has bacn based on dacisions 24, 37, 84 and 85
of the Junta Cartagena. '

The competent regulatory agency to deal with tha flow of technology
is the Superintendancy of Foreign Invostments (SIEX) subordinated to the
Ministry of Dav:lopment
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The decree no. 63 of 29 April 1974 describas the following duties of
SIEX :

Chapter VII : Importation of Technology and Usa and Ixploitation of Patents
and Trademarks : )

54. Any contract concludad by foreign, national or joint enterprises relating
to the impartation of technology and th2 us: and exploitation of patents
and trade marks shall be approved and registered by the Suparintendency of

Foraign Investments within 30 working days from tho date of its conclusion.

55. The following documents shall likawise bo subjact to rogistration
under the foregoing article: deeds, contracts and agraements of any kind
liable to have effacts on national territory, irraspactive of whether

or not such documents involve payment or any consideration, and which have

been concludad for the following purposas :

1. 1licence to use or authorization to axploit trada marks;

2. liconce to usea or authorization to axploit patents for inventions,
improvements and industrial designs; _

3. the supply of technical know-how in tha form of plans, diagrams, models,
instructions, formulea, spgcifications, the training or preparation of
personneal and other forms;

4. the supply of basic or specific enginsering in connexion with tha
installation of plant or the manufacture of goods;

5. +technical assistancce in whatever fo:m it is providad;

6. administrative and management soervicos.

56. Tha contracts referred to in tha procading articles shall, as a

~ minimum, contain relevant and datailed information on the following

matters:

(a) the identity of the contracting parties together with aexprass
indication of their nationality and domicile, as well as of any
intermodiairas;

(b) a description of the tcchnological contribution and identification

of tho patents or trada marks which ars the subjact of tha coniract;
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(¢) datails of terms and conditions for the transfor of technology;

(d) the contractual value of all the clements involved in tha transfer of
technology expressed in a form similar to that provided for
registration of dircct foreign investment in Decision no. 24 of the
Cartagcna Agreement and in thase Rulos; '

() th> duration of validity which, in tha casc of technological contracts
concluded after the entry into force of these Rules, shall not exceed
five years;

(f) +the mode of payment and the recipient country.

57 In accordance with its duties as laid down in Articles 20 and 25 of
Dacision ao. 24 of the Cartagena Agreement the Superintendency 6f;
Forecign Investments shall be empowered to define, after cdnsultayion with
the Minister of Davelopment, those restrictive trada and ofher clauvses
which, if containesd in the contracts referrad to in Articles 54 and 55 of

these Rules, would preclude their registration.

58. Toechnological contracts signed after the entry into force of thase
Rulecs shall contain a clause requiring the supplier to train national

personnzl with a view tn making>the bost possible use o the tgcﬁnology
proviled under the contract and to promots deavelopment and technological

rescarch activities in the country.

¥

59. Technological contributions made under the desds, contracts and agree-
ments referred to in Articles 56 and 58 above shall antitle tha supplier
t0 the payment of royaltias, subject to tho appreoval of thoa Superiniandency
of Forcign Invastmants, but shall not, howaver, bo diasmed a contribution

by the owner or supplicr of the tachnology to tha capital of the recipient
undertaking, whether national or joint. '

When the technology is suppliced to a foresign enterprise by its
parent company or by anothsr branch or subsidiary of the same
parent company; the payment of royalti:s shall not be authorizad and no

deduction for the purposes of tax shall be admissable under this heading.

First paragraph: Th: following shall ba doemad to be tochnological
contributions: any supply, salo loase or assigmment ralating to trads marks,

paterts or industrial designs; assistance with tachnical procosses and
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administrative procedures through the provision of cualified pefsqnnel:
instruments, models, documents or instructions concerning manufacturing
processes and techniques; and any other article or service of a similar
nature which the Suparintendency of Foreign Investments deems should be:

classed as such.

Second paragraph: This provision shall not apply to personal servicas
which are occasional or which represent an amount below the relevant
ceiling fixed by the Superintendency of Foreign Investments. The duty to
inform the Superintendency of Forzign Investments in advance shall be

applicable in all cases.

60. The Superintendency of Foraign Investments may at any time verify
that contracts are carriad out in accordance with the approved terms and,
in this connexion, the contracting partiass shall, if so requested, report
on the activities performad undar tha contracts and, in particular, on
whather the procass, patent or trade mark is being effectively exploited

in satisfactory economic conditions.

In the event of a breach of the terms of an approved contract, the
Superintendency may, according to the gravity of the breach, suspand or

revoke the registration of the contract, statirg its reasons for so doing.

61. Contracts realating to the importation of technology and tc patents and
trade marks, which wearc cdncluded before January 1, 1974, and arc still in

force, shall be submitted to the Superintendency of Foreign Investments for
registration within six (6) months from tha date of entry into force

of thesa Rulses.

62. Paymants of royaltiss and othar feas for tha use of trade marks, -
patants or industrial designs shall hot'bo permittad beyond tha period of
validity of the indusirial propeiiy titles grantad under the Industrial
Property Law.

’

63. The deeds, 2greements or contracts, as well 2s amendmants thereto, re-
ferred to in Articles 56 - and 58, which have not been registered with tho
Superintandency of Foreign Investments, shall have no legal effect and
accordingly shall have no effect sither as batween tha parties cr as

against third porsons.




. PERU

Th2 Peruvian legislation ragulating the transfer of tachnoloé& from
abroad, as wall as the regulation of fercign capital, are represented by
Decfae-Laws 18.900 and 18.999 which give effect to decisions 24 and 37
of the Junta Cartagena.

Under Decrae Lew 18.999 tha Industrial Property Offica of the Ministry

of Industry and Tourism is th2 competaent agency re_ponsiblzs for evaluating
contracts on the transfer of technology (patents, know-how) as well as

consultancy sorvices and othars.

Th: currency control is axarcisad by the Ministry of Economic
Affairs and Finance and tha Central Bank of the Nation, which are the

compatent agencices namad by Decree Law 18.275. .
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I1I. BRIEF DESCRIPTION OF STRUCTURES OF REGIIATORY ACEMOTDC I
IN SELECTED DEVELOPING COUNTRIES '

The present chapter contains a unique collection of organizational set-
ups @d charts applied by various developing countries and concerns itself
with administration structures regulating the flow of technology in those
countries. Furthermore an attempt has been made to support presented
structures by sxcerpts of correspcnding legislation in those countiies

in ordse to describe fully applied legislative and administrative systems.

It is intended by the Secretariat of UNIDO to update collected data
incorporating new information, changes etc. which may occur in the future.
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MEXICO

Table 13 Or;g'gnisational set-up regulatimg-the inflow of technology

Comnmission on Foreign Invertment

Ministry of Industry and Commerce

National Register for Transfer of Technology

consulting body National Council of Science and Technology
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HEXISC

Criozaizatioa, fuactioas @and plzace of netional registry Tor
techaolosy traasfer

ARTICLE 4: The documents containing the acts, agreements or contracts
referred to in Article 2, shall be filed with the Ministry of Industry
2ad Gommerce for registration in the National Register for the Transfer
of Technology, within 60 days from the date of their execution. If filed
within this period, the registration shall be effective from the date of
their execution. Upon expiration of said period, the registration shall

be erfective only from the date of filing.

Further, any amendment of acts, agreements or contracts referred in
Article 2, must be filed for registration with the Ministry of Industry
and Commerce, as provided in Article 2, When the parties terminatc the
contracts or agreements prior to the termination date stipulated therein,
notice shall be given to the Ministry of Industry and Commerce within

60 days from the date of termination.

ARTICLE 10: The Ministry of Industry and Commerce shall pass on the
registration and noi-registration in the National Register for the
Transfer of Technology within a period of 90 days following the filing
with it of the documents containing the acts, agreements or contracts
referred to in Article 2. Upon the termination of this periocd without
the Ministry having rendered its decision, the respective act, agreement
or contract shall be registered in the National Register for the Transfer

of Technology.

ARTICLE 11: The Ministry of Industry and Commerce may cancel the registration

in the National Register for the Transfer of Technology, of the acts,
agreements or contracts when the terms under which they were registered

are amendced or modified contrary to the provisions of this Law.

ARTICLE 12: The Ministry of Industry and Commerce is authorized to

verify at any time thc compliance of the provisions of this Law




MEXICO

Table 2% Organizajion chart of the National Registry
for Transfer of Technology in Mexico
I>Director—0eneral
f R

Subd-i—rect orat e for Evaluation ]

T

Subdirectorate

for Rpgistration

I . [ l e 1
Department |Department Department Department Department Department
of of of Studies of of Reception in charge
Technical and Legal Registration of
Economic Analysis Statistics Analysis and Control Decisions
Analysis




KOREA, Republic of

Table 3t Organizational set-up regulating the inflow of technology

SCONCMIC PLANNING BOARD

Foreign Capital Inducement [
Deliberation Committee

Foreign Capital Investment
Revidw Committee

[
— R o . Ty w
- o - o
e '
~
e
.
R
Ministry of Science .. . Ministry of Commerce
and Technologv o et and Industry Review
Committee
' - A
P . . ’ ’
I .
- . / -
Vi \
7
Vi
Technology Transfer Centre \
bt K
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KOREA

Tabtle 42 Or~anizeticnal set-up rerulating the inflow of certain tecrnical ‘mervices

—————— —

Ministry of Science and Te~hnology ' Minietry of Finance
— e e e e e e - e oot e
, .
]
L]
L — _ -t — —— RN
! Enrineerine Service Promotion
! Review Committee R 4 Division of Forei/m Exchanse

Technolory Transfer Centre

—— e —————— ety et e = 5 Vg
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KOREA

In Korea a special body called Final ®'Dezision Committee has been

established to issue decisions in respect to transfer of technology

agreements. It deals with two categories of agreements as outlined:

(1)

Contracts of conditions exceeding:
Duration : 3 years

Initial Royalty : $30,000

Running Royalty : 3 per ceat of net sale

"Poreign Oapital Izducement Deliberaticn Committee”

Chairman: Minister of Economic Planning Board

Members: Ministers of Finance,
Agriculture and Forest
Commerce and Industry
Construction
Science and Technology

Governors of Bank of Korea
of Poreign Exchange Bank

Outstanding economists, lawyers, scholars nominated
by the President
€ontracts up to:

Duration ¢ 3 years
Initial Royalty : $30,000
Running Royalty ¢ 3 per cent of net sale

"Foreign Capital Investment Review Committee"

Chairman: Assist Minister of Economic Co-operation of Eccnomic
Planning Board

Members (20): Directors of each ministry and banks and institutes
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Contracts related to purely engineering services of a duration of

1 year and less cre dealt with by the "Engineering Service Promotion Review
Committee':

Chairman: Vice Minister of Science and Technology

siembers ¢ Directors of eacin ministry

i

Contracts other than of purely engineering services nature of a
duration of less than one year are dealt with by the '"Foreign Exchange
Division" of the Ministry of Finance.




Table 52

ARGENTINA

Orrsanizational set-ur reculasting the flow of technoloey

T
MIFISTPY OF BECCHONY I

."""' )

STATE SECRETARIAT C .
I'"'OUSTRIAL DEVELCPMENT

TEGTIIGAL

CUNDZRSECRETARIAT

NATIOMAL INSTITUTE Cr INDUSTRIAL TECRENCLOCY

NATICNAL PEGISTHY FCP LIUCENCE CCHTRACTS
ATD TRANSFER OF TECHNCLOGY

l ADVISORY CO:@‘;I'[’PE‘J

_Vg._
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ARGENTINA

The decisions of the National Registry are reviewed by an advisory
cemnittece composed of cificials of the Secretariat of Industrial Developuent
The Secretariat of Science and Technology, and the National Development
Bank before they are submitted through the Technical Secretariat to the
Secretary of State fer Industrial Development for final approval or

rejeciion.

Pricr examination and binding ciauses

Article 7: Voluatary acts §f legal consequences which, in accordance with
the preceding articles, are subject to nonautomatic registration according
to the provisions of this Law, shall be subject to prior examination by the
Enforcement Authority. For the act to be épproved, it must at least include

the following clauses:

(2) Identification of the services which will be rendered by the supplier

of the techuology or trade marks;

(b) Identification of the services which will be rendered by the recipient
of the technology or trade marks., The congideration for each one of the
services rendered by the supplier shall be specified with the greatest

accuracy npossible;

3 (c) Determination of the effective term of the contract;

(d) In acts that involve the transfer of technology, the technical aims

which the recipient intends to achieve by said transfer must be

indicated;

(e) A declaration by the suppliers of the techinology that his is familiar
with this Law ,
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INDIA

The Technical Evaluation Committee considers the proposal from the
technical angle and faarnishes comments to the SIA and to the Administrative
Ministry dealing with the subject. The comments of the TEC, €SIR, DCSSI,
the Administrative.Ministry etc. are placed before the FIB for consideration.
The various aspects of the proposals such as need for foreign collaboration,
the inter se priority of the industry, the reascnableness of the terms
oiTered by the foreign collaborator etc. are discussed in detail before
a view is taken by the Foreign Investment Board to recommend or reject
the proposal. The minutes of the meeting of the FIB are submitted to
the Secretary of the Department of Economic Affairs for approval in his
capacity as the Chairman of the FIB and thereafter submitted to the
HMinister (Industry) for final approval. After approval of the minutes
by the Minister of Industry final orders are issued by the SIA to the
individual applicants, As per present procedure, final orders are
required to be communicated to the applicant within 90 days from the

date of receipt of the application by the SIA .

The following is the structure of the FIB and the TEC:

"THE Foreign Investment Board" (FIB) is responsible for all matters relating

to the approval of such collaboration proposals.
The constitution of the PForeigin Investment Board is as followss

1.  Secrctary, Ministry of Finance (Department of

Economic Affairs) Chairman
2, Secretary, Ministry of Industry (Deportment of
Industrial Development) Mamber
3. Secretary, Ministry of Pectroleum Member
4., Sccretary, Ministry of Commerce Member
5«  Secretary, Department of Company Affairs Member
6. Secretary, Planning Commission Member
T Secretary, Department of Sgicnce and Technology Member
8. Secrctary of thc Administrative Ministry concerned Member
9. Dircctor General, Council of Scientific and
Industrial Rescarch Member
10, Director General, Technical Devciopment Member

11, Joint Sccretary in charge of sia, Dcpartment of

Industrial Development Membeir—Secretary
»
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"The Technical Evaluation Committee" {TEC):
Lirector General of Technical Development Chairman

Representatives of CSIR, Department of
Scicnce and Technology Member

Special procedure for the import of deeiim .and drawings

The Government has introduced = simwplified nrocedurc fcr the import
of designs and drawings or the manufacture of certain items of industriel

mechinery, machine tools and electrical cquipment,
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BRAZIL

In this country the techno—economic evaluation of technology
agreemecnts is being carricd out by the National Iadustrial Property *
Institute (INPI) subordinated to the Ministry of Industry and Trade
within tiie scope of the so-calle. concept and basic conditionc of a contract '

for the furnishing of industrial technology as outlined below.

Purpose:

i contract"for the furnishing of industrial tcchnology” shall be
deemed to bo a contract spocifically designed to allow the acquisition of
knowlodge and tocﬁniques not covered by industriel property rights
filed or granted in the country and which are to be applied in the

production of consumer goods or inputs in general.
The contract must cover in particular:

(a) The suppiy-of -all the.technical enginecring data for the
process or the product, including the methodology of technological
development used to obtain it, such'data being represented by the
body of formulze and technical information, documents, industrial
designs, instrustions for operations and cther like elements

allowing manufacutre of the product;

(b) The furnishing of data and information to update the process

or product;

(¢) The furnishing of technical assistance Ly the furnisher's
technioians, and the tiaining of speciali-ed technical personnel
of the acquirer.
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PHILIPPINES

Teble 7:¢ Organizational set-up for regulating the flow of technology

o e —— - ——

¢ Governncnt ¢
e -

e e e
B

i
. Board of Invcstment : |Iionetary Boc.rd i )

N

Central Bank of the Phlllppme=

- o -

I‘orelgn Ebcchange Division

L et e e mm - ———

Neccessity of appi'oval and registration of the contracts with

the Central Bank

The contracts regarding technology transfer as well as renewals
thereof shall be submitted to the Central Bank for approval and registratics,
In approving/registering such contracts and/or renewals thereof, the Centra!
Bank shall consult the Board of Investments except in case of rental/

distribution/royalty contracts covering movie and television films:
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SPAIN

Table 3: Organizational sct-up for regulating the flow of technology

Mlnlstry of Industry }

i
.9 ;
i :
v
. r
- % A i

D1rec1:or General !
' Industrial Development of Technology

.-_T_.,_-__ P .
; Offlce of : ch1ster of consultant of industrial
© Director " project duvcl.pment enterprlses

General : e em e e e o e - P

Below is ocutlined the evaluation and approval procedure based on the
-4 Ministry of Industry ORDER of 5 December 1973:

M 1.3 The application siiall be submitted in triplicate in the form of a
& request to the D1r°ctor General of Industrial Development and Technology and

} of this Order shall be draun up in Spanish, of the mcmorandum and of the
;-4 documentary evidence specified in sub-paragraphs 1.5 and 1.6 below,

'}; partics, the technological content of the trensfer, the scope and terms of
_f: the agreement, and any other data suporting thc content,

Py The oppropriate forms for tha application and the memorandum shall be
§ provided by the office of the Ministry of Industry.

1.5 The documentary evidcnce shall compriscs

(a) A public document declaring the applicant'!s rcprescntative status;

(b) Where the applicant is an indusirial enterprise, a copy of the
entry rclating thereto in the Industrial Register or, where appro-—
priate, the most recent addition thereto;

(¢) 4 copy of the Government!s dccisgion, if eny, authorizing foreci
’ &
participation in the capitalj;

(d) Wnere advisory or project development services aro concerned
complete texts of the agreed technical offers and specifications;

(e) Any other documents that the Ministry of Industry may consider
necessary.
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(b) Any decision of the Committec may ve appealed by the partiss
concerned within 30 days as from tho date of the notification theroof,
The competent authcrity to deal with such appeals in constituted by the
Ministers of Finance, Eccnomy and Commerce and State Ent-erﬁriées. The

decisions of this authority are final,

Article 9 ' T
(a) The Ministry of Economy and Commerce is the competnet authority in the

application of the I_)_I_‘?_Vji.AS_i_Q—n-_S of this Law.

(b) The Ministry of Economy and Cc_mmcrcé shall have the authority to
order releasc from the custody of the customs of foreign capitel imported

ir kind according to the decisions of the Committee,

For the simple licencer agreement licencee applies for approval to the
Ministry of Finance where financial ecvaluation takes place while the
techno~economic approval is being carried out By the Ministry of Industry
and Technology. Such procedire is carried out in compliance with Decrée No 1]

related to the Invisible Transactions Notifications,
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LNDEAN PACT

Bclow reproduced cxtracts of decision 84 provide details

4

ebtalasbaaay .&M i )il e

&

25 to the contents of technclogy agrecments:

i

»

Coniracts fer the impsriatiun of technology shall centain-the

following datas

\ad

w

Concessicnary (neme and prcfession)

|
{
!

Grantor (name and nationality)
4 AMffiliation between concessionary and grentor, if any
Particulars cf the technology being transmitted and its intended use

7 Description of the subject of the agreement: process technology, product
technology, tradec markse, patents, technical assistance, operative
skills, training

f Mode of payment of royalties (fixed and variable, parts and basis for the
variable pagment) : amount of the fixed sums or periocdical payment,
and percentages where payments are variable. -

For information purposes general guidelines of the findean Pact are

Vf reproduced as adopted by member countries.

CUIDELINES FOR THE ALUTHORIZATION, REGISTRLTION AND CONTROL
COF FOREIGN INVESTMENT

Every application for foreign investment must contain:
M I, Individualization of the investor

(2) Name and commercial st_le;

b) Nationality;

¢) Constituticn of the dircctcry;

d) Composition of personnel and management;
(o; Economic activity; '
(f) Copy of the public dced of organizaticn.
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II., Details of the investment

(2)

(v)

Financial rescurces in currency cor credit:

Physical c¢r tangible resources such as:

Qurrency in which the investment is made '
B8apital of naticnal origin )
€apital of foreign crigin

€redit from main cffice (or perent company)
€redit from cther scurces

Bfrective interest tou be paid for credits.

Industrial plants
New eand reccnditicned machinery
New and reconditicned squipment

Spere parts

Loose parts and pieces
Raw materials
Intermediate products.

Resources derived from technology or intangibles such as:

Trade marks

Industrial designs

Management capacity

Technical kncwledge {lncw-how) patented cr not patented
Pcssible alternative technclogies.

Technical kncwledte (know—how) may be presented in the follewing
forms:,

(1)

(ii)

(iii)

Objects:

-Samples :
Non-registered madels

Machinery, devices, pieces, tools
Manufacturing apparatus

Technical documents:

Formulas, estimates
Plans, drawings
Unpatented inventicns
Instructicnss

Elaboraticn (or werking up) notes, manufactaring, functicning
(operation) cf the product or of the process;

Explanaticns or practical advice for performance;
Technical booklets;

Complementary cxplanaticns of patents;
Manufacturing circuits;

Centrol metheds;

Lmounts t5 be paid for rcyalties;

Individuaiizaticn of the receiver of royalties.
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article 19:

Contracts on importation of technclogy must contain, et least,

scveral clauses cn the following subjects:

(a)

(o)

Identification of the forms by which the impértedhteéhnoiogy':r_

is transferred;

Contractual velue of each c¢f the elements involved in the
transfer of technology, expressed in a form similar tc the

cne used in the registraticn of direct foreign investment; and

Determination of the period of validity.

; :
X oLt
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Organizational set-up regulating the flow of technology
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IV. UOTRRAT. ANAT

mmn
SIS AS T

AS TC PRESZNT FUNCTIUNS AND EFFECTIVENESS

OF SELECTZD REGULATORY AGENCIEZS IN DEVELOPING COUMNRIES

The present chapter attempts to briefly analyze the fumctions
and effectivencss of selected regulatory agericies on the basis of
available figures and material to which UNIDO has been given access.
The evaluation as contained does not claim to be neither complex

nor exhaustive and it is hoped that the present meeting,which will

‘decide on detailed surveys in ‘some of the countries, will make it

possible to collect more complete and detailet_i‘;naterie..

’,‘"‘.

iy




MEXICO

Table 1T: Flowsheet of the process for approving or regjecting agreements presented to the Mexican
National Registry of Technology Transfer

First decision Second decision Third declsion
Renegotiation
->| and
adjustment \
Conuracts N Renegotiation

submitted for . Positive ° F—> and

A information ; ) adjustment
I Negative Appeal
1

Positive

)
! A w

WV c Yy Negative >  Appeal o
Contticts 2 | Renegotiation Termination R | |
sul{mim.:d for f-—- § end > of . Negative
registration ] adjustment contract —

w Termination ——
. of
contract
Positive

Above table 11 gives the flow sheet for processing contracts submitted to the National Registry for registration
(i.e. approval). It shows that agreements that are rejected after evaluation may be renegotiated. At this stage

the Government may take a direct part in the negotiations to ensure that the a,greementé shall confora with its policies.




The following basic criteriz have besn wadopied in lierico ror

approval of technology agreements as per law:

Article 7: The iinistry of Industry and Commerce shall net
register the acts, agreements or contracts mentioned in Article 2

in the following cases:

I. Uhen their purpose is the transfer of technology freely
available in the country, providesd this is the same

technology.

II. RBhen the price or consideration does not represent the
technology acquired or constitutes an unjustified or

excessive burden on nationzl econormy.

IIT. Vhen provisions are included which permit the supplier

to regulate or intervene, directly or. indirectly, in the .

|
i
i
]
H

administration of the transferee of the technology.

Iv. When there is an obligation *o assign onerously or
gratuitously to the supplier of the technology, the patents,
trade marlks, inrovations or improvements obtained by the

transferee,

V. When limitations are imposed on technological research

or development by the transfereec.

VI. When there is an obligation to acquire equipment, tools,

parts or raw materials exclusively from any given source.

VII. VUhen the exnortation of the transferce's products or
services is prohibited, against the best interests

of the country.

VIII. When the use of complementary technologies is prohibited.

IX. then therce is an obligation to sell the products
manufactured by the transferee exclusively to the supplier
of the technologr.

X. fhen the transferec iz reguired to use permanently personnel

designated by the supplier of the technology.
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XI. When the volume of nroduction is limited or szle and
resale prices are imposed for domestic consumption or for

exportation.

XII. When the transferece is required to appoint the supplier
of technology as th exclusive 'sales agent or representative

in Mexico.

XIII. When an unreasonable term of duration is established.
Such term shall in no casec exceed 10 years, obligatory

for the transferce.

XIV. UWhen the parties submit to foreign Courts for decision
in any 6ontroversy in the interpretation or enforcement

of the foregoing acts, agreements or contracts.

Effectiveness and results of the Technology Law

The Registry has allowed policy-makers to kncw, for the first
time in a precise manner, the general characteristics of foreign
investment present in Mexico and its effects upon the economy.
. Such information and the studies have allowed policy-makers to formulate

better and more realistic policies.

Since May 1973, when the law came into effect, there has been
quite a chinge in the conditions w:.der which foreign investment is

flowing into Mexico.

Firstly, foreign invesiment has been adjusting to the minority
joint venture participation that the law establishes as a general rule.
Out of 392 new enterprises that have been created with foreign participation
since the law came into effect, only 10 have been established in
exceptional conditians and usually on a temporary basis. Furthermore,
this has been possible in the framework of a process of 'increasing
participation of the Duropean countries and Japan, even if the United

States still represent three fourths of our foreign investment.
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Secondly,the law has allowed to channel new foreign capital, towards

high priority sectors of economic activity such ze the chemical and the

AW VAL
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|
)
|
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|

canital goods industry.

Thirdly, the law has been able to stop altogether the takeover
trend of the fifties and sixties.

Fourthly, the law has been able to produce some very important
contributiors to development goals through day to day negotiaxions, such
as numerous export programmes, import substitution projects, the
creation of jobs, training programmes for Mexican workers and
technicians and location and relocation of investments in less developed

areas of the couniry.

Finally, it is important to mention, that all these results have

been obtained without slowing up the required inflow of foreign investment.

Briefly, the most important benefits to Mexico have been the
following:

a) Substantial foreign exchange savings as a result of lower

payments.

b) Reduction of the costs of some manufactured goods.

c) A higher tax collection due to the elimination of considerable
fiscal evasion which excessive royalty rates allowed to !

subsidiaries of international corporations.

a) Onening of export markets to Mexican manufactures.

e) Lower prices for capital goods and components which previously

had to be imported from the licensor, in spite of the

Pt a
L

o
v

existence of lower priced alternative suppliers.
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£} Growing consciousness among Mexican entrepreneurs, who have
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understood better the importance for productivity and profits,
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of obtaining full information on technological alternatives,
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conducting a careful evaluation and selection of products,
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processes, and licensors, and negotiating terms of contracts
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from the strongest possiblc positbn.
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g) Promotion of locul efforts leading towards the ussimilation,
adaptation and imnrovement of imported technologies, as well

as towards local verformance of R+D activities.

From 29 January 1973 to 31 Mz 1975, 6,528 contraicts were presented
to the Registry either for inforsmation or far registration. Of the
4,244 contracts submitted for registration. 2.200 were examined from
the legal, economic and technical points of view. Of these, 1,600 were
approved for registration and 600 were rejected. This figure does not
include the many corntracts that were modified after discussions with
officials of the Registry. In 307 cases where registration was denied,
the affected parties requested the Registry to reconsider its decisior.

In 80 per cent of the cases decided negatively, the rejection was based on
clause I of Article 7.

In the remaining cases, the negative decision was not challenged
for two reasons:

(a) In many cases the parties expressed their willingness to
adjust their contracts to the law;

.(b) In a few cases the recipient company decided not to

continue with the agreement.

Most frequent violations of Article 7

Table.l shows the frequency wi.h which the various clauses of
Article 7 were violated in 600 contracts for which registration
was denied. It does not include the many contracts that were modified

after discussions with officials of the Registry.




I T T

- 55 -

TARLE | RREAXDOWN OF VIOLATIONS OF ARTICLE 7 OF LAW ON TECHNOLOGY IN
2.200 CONTRACTS EXAMINED, 29 JANUARY TO 3t MAY 197§

Number Share of

of rorsl
Clouse contracts  (percentage;}
L Involving techac logies freely available in the country 5 023
11. Payments not in reiation to the value of technology
acquired or constituting an excessive burden on
the country’s economy . 494 228
nL. Interference with the mamagement of licensee 68 - 31

v Obliging licensee 1o grant back to licensor patents,
trade marks, improvements etc. 129 5.8
\4 Limiting licensee’s research and development 103 4.7
vi Obligation to acquire from licensor equipment,
parts, raw maierals etc. 67 3.1
vil Restricting exports, contrary to Mexico's interest:
(@) Total prohibition 105 48
=~ (b)  Restrictions on geographical areas
or countries . 31 1.4
Vil Prohibiting the use of complementary
technologics 20 0.9
IX Obligation to sell licensed products to the supplier
company only 6 0.3
X Calling for permanent employment of personnel
appointed by licensor 4 0.2
X1 Limiting production volume or imposing sales
price on licensed products 210 9.64
X1 Obligating licensee to sign exclusive-sales contracts
with licensor 7 0.3

XlIil Establishing excessively long terms of duration
of contracts ) 261 11.9
(@)  Obligatory period exceeding 10 years
105 4.8
(b)  Excessive period under 10 years 33 1.5
(c) Obligations to licensee exceeding
10 years 123 5.6

X Calling for contract disputes to be submitted
to the jurisdiction of foreign tribunals 124 5.7
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Since the law on transfer of technology came intc effect,

the Regrivtry ol Technology Transicr nad oxamined aboul 4,000 agroumoents,

out of which 357 had been rejected due to the high payments involved

and the restrictive clauses present.

However, the percentage of coniracts rejected because of restrictive
clauses goes up to about 6075, if agreements that involve majority

foreign owned subsidiaries are excluded, since in the latter restrictive

clauses don't have any practical singificance.

Most frequent reasons for ncgative resolutions have been the

following:
As % of rejected
agreements
1. Txcessive or unjustified payments. 68.5
2. Dxcessive duration of agreements. 31.6
3. Prohibition to usec non patented technology
or to manufacture goods, at the end of the
agreement 30.7
4. Submission of agreements to foreign laws
or courts 18.5
5. Grant-back clauses on innovations produced
by licensee 16.8
6. FExport restrictions contrary to the
interest of the country 14.5

‘ As a consequence of the renegotiation process promoted by the
Registry, payments and restrictive clauses have been subsicntially
reduced and eliminated.

Similarly, many independent Mexican enterprises have received

considerable support in the epproval of now licensing agrecments,
that is not rcflected in statistics, since their contracts have

been "clean" by thc time they have been submitted to the Registry.

R,
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RIPUBLIC OF KOITZA

Criteria for Technology Import:tion

1. Tachnologies to open new .xport markets.
2. Technologies ror component manufecturing for industry
and for rrocess development for the capital goods industry.
3. Technologies, the local develcopment of which may waste more
time and cost than their inducement from a foreign couniry.
4. Technology whose-spill-over has the potential for cost
reduction and increased productivity.

5. Technology to further the public good.

Payment for induced technology, as a general rule, should not
exceed 3% of .the net amount of product sales but technologics destined

for other than the manufacturing sector may be excented.

Payment period for the induced technology should not in principle
exceed threce years except in cases where payment has nothing to
do with sales, such as fixed amount or advance payments or

guarentee monies.

Technology aiming at the import of raw materials or intermediate
products or the import of a trademark under the cloak of a

technological inducement contract will not be approved.

If a technological inducement contract includes the following
restrictive provisions they must, as 2 general rule, be deleted

or amended:

1. Restrictive provisions preventing the recipiert enterprise
from exporting or scelling the products to third markets
except when the tochnology supnlier has obtained a patent
on thc product or has supplied the same technology to the
third market.

2. Restrictive provisions preventing the recipient enterprise

from using competitive goods or technology.

3. Restrietive provisions stipulating guarantee of a minimum

payment to the supplier ﬂpr thz technology.




11 a technology induccemunt contract lucks tho following
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nrovisions it should,as a general ruie, te augmented.

1. “Provision for the guarantee of the quality cf the product

by the technology supplier.

2. Provision for supplying nouly developed technclogy by the

technology supplier during the contract period.

3. Provision for preventing a third party from being brought

to court on a2 matter concerning the indueed technology.

In spite of the nature of these guidelines, the significance of

technology to be induced in the course of economic devclopment may

allow them to be applied flexibly project by project.

TABLE 12: Technology Import Y by Field (1962 through 1977)

Items Termin~ Royalty
Apnroved cancelled ated (Unit
Field ' yss; 1,000)
Primary Industry 9 5 2,446.8
Agriculture + Livestock 9 3 . 2,446.8
Secondary Industry 842 45 299 159,436.4
Foods 12 8 2,690.6
Pulp + Paper 10 1 3 810.9
Textiles 19 5 965.5
Chemical Fibres 20 2 7 12,824.5
Ceramics + Cement 18 3 6 1,659.2
Petroleum + Chemical
Production 166 3 59 54,437.9
Pharmaccuticals 27 2 18 1,454.4
Iron + Nori~fcrrous letal 81 i 27 30,344.7
Elcetronic + Blec.Bquin. 175 10 73 19,829.8
Shipbuilding 16 1 3 6,093.1
Machinery 255 14 73 22,709.3
Others 43 2 17 1,625.5
Tertiary Industry 56 A 27 13,715.3
Rlectricity 17 5 6,173.4
Communication 30 19 54551.8
Construction 9 1 3 1,990.1
Total 907 46 331 171,598.5

Source: Bconomic Planning Board

17 That for which roysltfies must be paid for more than one year under
the Poreign Capital Inducement Law.
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TABLEZ 13: Technology Import by Country (1962 through 1977)

. : ‘ ' . !
- _Year 62~ : : ;o E
Country ™ .. 66 67 68 63 70 T71:72 (73774 75 176, 11 'Total : 7 '
, A ' .
. ’ . : ¢ : . ' I?
U. S. Al 12 11 14 10 17 6 10 17 12 ;22 '27; 51+ 209 E 23.0
- . H ! ]
Japen 10 '23 32 45.62 3534 47 162 i58 ;79§ T7 | 564 :62.1
i : . ' : ; ¥ !
j iWest Germany 4 1 1 1 1~1;3»352i1'.5i16!39§4.3
. - . i , H i B ! ) } }
U France 1o - oo iriglala bt st gty
] EO‘thers -3 = 3 414 3.2 1:8 15 119,21 ! 83 !9.2
| __ . . : ¢ . ; : t
’ ?&btal 30 35 ;50 -60 E6O 84 FS !50 69 !86 !98?130 i 907 bO0.0{
.i Source: Zconomic Planniig Board 1979 ' H
. & .
y
1 TABLE 14 Organization and Activities of TTC
! chhnoidg}i
Transfer |
: Center |
|"ESE£§e1 Committee
| by each specialized field
iConsultant: | ReseareR ang ! ' IndTysis | " comtract
{Section ‘ | Investigation ° . Tcam | i Section
b Team ] e ..
‘To provide ﬁTo collect ‘To analyze i} Tc prepare
| consultations rinformation accumulate ' business plan;
,and guidance 'about advenced aad cvaluate
labout technolo~‘technology . " tcchnical To prepare |
gy transfer. ~ informotion " contracts i
iiTo conduct . about " for transfer |
'To introduce .‘fact-finding technology of technology|
nroper supplicr 'surveys on to transfer !
tof tochnology ! domestic and P . To ncgotiate |
' foreign industrial  Post-management ; contract |
|To review apprgdechnical levels. - of transferred + terms !
‘priatcness of | technology : i »
i technology to , : '
transfer . | Localization

of cquipment I

; ' and material
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TABLZ 153 Scope of Activiticsc of TTC

SULYNINIRY SO NP L A IS S

A) ! Consultation, guidance -To consult and seclect source of i
| and introduction ov technology
i technology -To check adcquacy bf fechnology
; and settle the cest
i -To prepare ccitlacts |
B) | Review cf appropriatencss - To veview appropriatceness of

!
|
!
|
!
;

of technology to transfer +technology to transfer

- To eliminate unfavourable terms of
contract

0

Acting as an agen for ~To preparz programmes for technologJ

L)

technology transfer = transfer - :
.. -To prepare technology transfer
contracts
Promotion of joint -To introduce identical technology

technologr transfer for for the interests
minor industries

»
L4
[
s

E); Accumulation, analysis -To collect, analyze and circulate

cvaluation and dissemina~ various technical and economic

tion of technical informat-information and data on technology

tion for transfer of proper transfer

technqlogy . .To establish information flow systeﬂ
' with internationul organizations |

{

F) | Promotion of rescarch - To introauce proper institute to
for assimilation and perform research for assimilation
improvemant of imported and improvcment of imporied

| technology technology
- To furnish technical information
necassary for such research
~To help 2nginecrs and technicians
to acquirc necessary training in
i tronsfer technology

G)! Post-management of -To meke a periodical survey of
importcd technology and imported technology
presentation of technologyr . .

l : “«P0 recommend effective technology
f transfer policy approaches transfer policy approaches

N
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TABLT 16: Floﬁ—sheet of Evaluation of Tcchnology Agrecments

ST — 4 transfer
fgggignlc Planning § -~ Heavy rcliance on one country for technology
—— donors
ini '(to be e s .
';iﬁi:nj 'éizhgg ggoges:;d_ Frequent conditional licenses by the
Tenenee v 2= &y government of technology

! Ministry of Science : ~ Duplicated technology transfer by the intercsts
{ + Poechneloay :

- Gl
Provisional Contract i — A long period of. time neecded for technology

Licensee — Advantages of prior investigation of

” [ Toonomic] technology transfer through TTC . . ‘
| { Planning ! : :
(‘ } Board ' - To save a considerable amount of time and

monicy required for technology transfer

—_—
Ministry of | - To transfer optimal technology and to
Science + ' save royalties
T2chnology
5

(')
;1
2]
<
b r—— e e

~ To obtain speedy and accurate 1nformat10n
about tcchnology transfer

(to be pro-

cessed - W'o eliminate unfavourable terms of
within 7 days)* contract

- iffective post-management of transforred
technology and its assimilation

*  Prcocident Decrce of Forcign Caﬁital Inducement Act

3
1
:
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£ TABLE 17: Procedures for Consultations on Technology Trarsfer ;
B? f i . . - - \ 1
; ! Industry e | TTC | ——-—>  Contracting - ;
. f ¥ Consultations | ' i
k.
] | | |
then an industry ] ! Technology transfer i Negotiations . ]
y wants to import |~ ; consultations and f**‘ﬁ on contract i
i technology ‘ guidance b - ]
3 t j
1 - :
Review of appropriate—! l 1
ness of tcchnology ! ; ]
! to transfer i i ]
- i ’L 4
|
: ! . I
Lencesee Sz e i+ Analysis—Tvaluation ‘ Surve
i \ P S Rt B
)
'f
Name of relevant tcchnology !
Analysis accumulation
. 1 cvaluation of - ‘ . .
| I 1 anc 1|Gathering infor-
Business plan ) technology to transfer mation on
Contract of 3 Post-management advanced techno~
technology &— ‘of transferred logy
transfer B - technology Current status
Localization of of industries at
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Sow2 soariderctions as to tiwe elfectiveless ol thie Pech wglo s
Transfer Centre

In 1975, the Technology Transfer Centre cunducted a fact-{inding
survey of imported technology in order to identify problems arising
due to the import of fereign teclneclogy, and provide solutions for such
prcoblems. The survey revealed pro'lems related to the type, the
licence period and the apnlication of imported technology as discussed

below,

Prolt:lems related to contract conditions and terms:

As ia other developing couiitries, in Korea importers of technology
are required to obtain the govermment's zpnroval for technology import
contracts concluded with foreign suppliers, Because many technology
importers are not well aware of the government—established standards
and regulations concerning technology import, they are apt to obtain

a conditicned approval for their import contracts.

According to the above wmentioned survey, atout 80 per cent of technology
import contracts concluded by industries were conditionally approved by

the government.

Technology import contractc conditicnally approved by the government

up to 1975 are show2 below:

Table 13: The inajor contents of technical assistance agreements

conditionally aporoved by government and their frequency:

COJTENTS CONDITIONALLY APPROVED BY GOVERNMENT FREQUENCY
1. Shortening of contract period in agreement 24,06 %
2. Reduction of technical fees 22,1 %
3. Request of cuality guarantee of product 7.0 %
4. Recommendation «f utilizing local raw materials

availavle 6.1 7
S«  funeadment of foyalty payment method 2.9 %
Ge Shortening of foreign technical expert's

invitation and reduction of' its fees 11.7 %

T. = Ben of using foreign trade mar!: to local market goods  10.2

8. Request to export all of the products 7.9 %
9. Request to mirely export some parts of the products ‘ T3 %

TOTAL 100,0 ;2
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Recently,”the Technology Transfer Centre, after eight months. of
survey and research, came up with a list of 1758 needed Toreign
tochnologies for the next five ycars — plus the namcs of tho technology

owners — considered necessary for the production of 1500 items in the

i A Wt o A A it

machinery, electronics, metal, and chemical industries. In addition,
a further survey and research project is under way 1978-to select
arother 3000 technologies needzad. i

ARGENTINA 4

The following are the most recent criteria for the importation of
technology: .

Implicit clauses

Article 8:

Any act included in the system of this Law will be subject to the
'follcwing provisions whether or not they are included in its text, except
when the Enforcement Autlrority expressly decides otherwise and gives grounds

for such decision at the time of approval,

(a) The suppliers guarantees that the technology to be trensferred,
enables the recipient, through such acquisition, to achieve his
proposed technical aims with the scope described in the voluntary

act of legal consequences;

(b) The suppliers of technology shall”directly or indirectly supply

adequate training for assimilation and handling of that technology,

if such training should be necessary;

(c¢) 1Ia the event that the party receiving the trade marks or technology

il

has no alternative other than to purchase capital goods, inputs, rew
materiale and/or spare pgrts from the suppliers of said technolozy or
trade marks, or to sell its production to the latter, the sale or
puréhase pricc shall be in keeping with that of such goods or products

ruling in the international market. The Enforcement Authority wwill

ORI S

be autihorized to estimate this price when no current international

srice cuotation is available;
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(a)

the foregoing provisions be expressly included in the act to be registered

as o condition for its approval.

Contractual fea,ures that may be liable to objection
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The recipient shall keep confidential those technical secrets
specified as such in the voluntary act of legal consequences for the

asrecd term, which may exceed the term of the contract;

In those acts that inclul: the use of the supplier's trade mark or names
or similar forms of identilication vis-2-vis customers, the recipient
shall maintain the quality levels of »roducts or services specified

in the voluntary act of legal consequences when such products or

services arc identified by means of such trade morks or aames.

When the Enforcement Authority deems it advisable, it may requestAthax

subject to non-automatic registration according to the foregoing article, may

be rejected when they incorporate one or more of the following reatures:

(2)
(b)

i
Article 10: ' [

Registration of those coluntary acts of legal consequences thet are

Wien technology to he traasferred can be proven to be obsolete;

When the technolezy having the same specifications, nature and quality as
that which is the ovject of the transfer cen be proven to be of public
lnowledge and freely availcble in this country. It shall be understood
that it is. of public lmowledge when it is not protected by secrecy or

by rights inherent to industrial property. It shall bc understood that
technolo;y is freely available in this country when any interested party
mey have access thercto under rcasonablc conditions;

They forbid or limit expurts by the recipiant, except to those

countries where the suppliers vroduces for its own account or has granted
exclusgive production, use or sales licences;

The agrecd consideration bears no relation to the transferred technolo:sy '
or trade marlis and to the direct or indircct bencfits to bo achioved
through their use,

It will be presumed that such lack of rclation exists, unless proof

to the contrary can be produced whens

(i) 'The acts consist of licences to use trade marks without tho
contribution of technology, and the payment to tiic suppliers
‘or for his account cxceeds one per cent of the net sales value
of the products or scrvices using such trade marks;

>
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R (ii) The technology related to the final motor vehicles or auto parts
iy industries, according to the definition of Law No. 19,135 and the
paymant to the suppliers of for his account exceeds two uer cent
of thc net sales value of the nroducts manufactured with such

g tcechnology;

(iii) In other cases, payments to the supnlier or for his account,
_ exceed fiva per cent of the nct sales valuie of the products
‘ manuf acturcd or scervices rendered with the transferred technology,
When it is a case ol single or periodic fixed payments, the
percentage cquivalent of such nayments in relation to the ]
recinient!s estimates sales during the full terms of the contract
ghall he teaken intd account,

(¢) They compel the recipicat to assig or grant licences with fospoct
to the innovations, improvements or decevelopments that may be
achicved in regard to the tvransferred technology, except when a
recinrocity clause exists;

(f) They do not grant the. recipient the right to receive the improvements

L. PR PSR

relating to thc transferred technology that the supplier may develop.
during the life of the voluntary act: of legal consequences;

(z) They exempt the suvpdliers from the liability to which it may be subiect
towards the recipient or by reason of cventual legal action by third
parties, arising from flaws or defccts that are inher. .. in the products”

or services rcnderced by the supplier under the act in question, " Such

liability shall include both that crising from the eventual infringement
of industrial property rights of third partics, as well as that which
may correspond under.thc applicable logal provisions, as a Cconsequence

of damages suffered by the recipicnt or by third partics that are the

s TSC M d o aaia Bt i AN e o VR 1 a St e ok M

direct and immediate result of the correct use of the transferred

te huolosy or of the use that may result from the supplier’s
instructions if any; :
(h) They imposc the obligation to acquire raw materials, intormediate producte
or capnital goods from a specificd origin or source of supplys;
(i) They establish sales vrices to wholeszlers, retailers, to thz public
or to *he supipliers of the technolo.y or trade marks, or the application
1o third parties of unequal conditions for the sale of equivalcnt

morchandises or services;

~~
[ SN
~——r

They impose upon the recipicnt the obligation to employ personnel to
ke apnointed by the supplicrs, whose remuncration shall be for the
account of the recipient, uiless such obligation is considercd
indispensable tzking into account the work to be performed by such
personnel in relation o the transferrcd technology and thet the
remoneration of such’personncl is in line with that gencrally current
in the international marliet for the scrvices to be rendered by the

aforesaid personncly
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(k) They allow the supplier to control or recgulate the production or
marketing of the recipient beyond what is necessary for the protection

of his rights under the act in question

INDIA

. . . LA
Ag mentioned in an earlier chapter, the Government is coasidering the

creation of a national registry with thc following features:

1. Thc National Registry Unit will attend to the work relating to the
reccrding of foreign collaboration cgreements being at present handled

by thc various administrative ministries;

2, It will maintain registers containing perticulars of all pro:..osals
rclating to technical and financial collaboration between Indian
entrepreneurs and foreign firms approved by Govermment such as:

~ Namc of the Indien cntrepreneur;

— Sector znd type of tcchnology or services;

— Description of »roduct;

. =~ Nome of foreign licensor and country;

- oreign equity participation, indicating the amount and-
proportion of forecign holding;

= Duration of contract;

-~ Remuncration payable to the foreign firm (a) for production on
process technology (type of payment such as lumpsum Ices, annuel
royalty etc. to be specified); (b) for technological services
including managenent training and foreign personnel;

- Annual likely production of Indian enterprise as a result of
tochnology agrecment,

.

3. Monitoring the progress of the pro-osals on the basis of annual i

returns from the establishment in o proforma;

: 4., DExamining the steps taken by the Indien form to establish R and D

facilitices to enable the absorptioa of technology;

Ce Pollow-up action on the efforts made by the Indian firm with the
collaborator to get information on improvements in the technology 1
supnlieds

6. Effecting comparison of the quality of the product with the

specifications provided for;

7. Ixanining the repmorts concerning the iraining facilities offered-
cuni~tcken Ly the employees in the collaboratort!s industrial units f

and the scrvices provided by expertsz who ore deputed to work with
>

the [irm;
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i 8. Eramining further steps involved in the adeptation of the technology
; with respect to raw matericls, modernizotion of equipment, and

i : improvement in the specification of the end product.

During the pcriod 1551-1377, 4429 proposals for foreign ccllaboration
have been aporoved by the Government. Out of thesc 1078 proposals
involved foreign cguily perticipation also. During the past 3 years, about
s 400 foreign collaboratioa sroposals per year on an average were approved by
the Government. Since the particilars of these proposals are at present
scattered err #érious administrative ministries, a systematic effort is
nceded to collect the iaformation on an industry-wise basis, weed out the
proposcls which have not fructified/lapsed/expired and to classify the

ongoing proposals on a foreign bountry—wiSe/industry—wise basis, Since

o ot el adiner -

the processing and shifting cf the existing informatioil relating to about
4500 proposals involve considerable volume of work, this would have to be
computerized. At the same time, proposals apnproved from 1 January 1978
onvards (abopt 400 per year) will have to be posted in the National Register

and monitored on a regular basis in turue.

Criterie for the eveluation of technology importation

Technical collaboration (technology importation) is considered on :
the basis of annual royalty vaymcnts which are linled with the value of 1
actual production. The percuntage of royalty will depend on the nature of '
technology but should not ordinarily exceed !, per cent. Royalty is
calculated on the besis =f the exfactory sclling price of the product

net of oxisc duticc minus the landed cost of imported components end §

standard brought-out compononte., Royalty payments are subject to Indian 3
taxes, Wherever appropriatc, pawaents ol a fixed emount of royelty per

unit of production will also bLe permitted. Royalty payments arc gencrally

RO ST SO ST AL USPUL LN, . I VU WERSPPCRRE WERPVISTRRRT. 1t ATTROWIE WSl SRR HE # AR

limited to a period of 5 ycars.

R

Lumpsum payments arc also considered in appropriate cases for the
import of drawings, documentation, and other forms of know-how. In deciding
on the reasonableness of such payments, account will be talken of the valuo
of production so that lumgsun znd the rccurring royalty, if any, is an
acceptable proportion ot the valuc of sroduction. Such payments gill be
subject to deduction of Indian taxes. The lumpsum payments should be normally

Pal

phascd out as follows:

B R R S R, P T S L S Pag o

1/3rd to be paid on taking the aprcement on records

PR PP Ly U VLIS, U Y AR ¥ A S

1/3rd to be paid on the, transfer of documentation etc; and

e

1/3rd to be paid at the comacncement of production.
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General cuicdelines for foreign colleboration arrancemcntse

Nntr. reneurs arc cdvised to teike note of the following guidelines in

acsotiating foreign collaboration agreements so as to ensure that their

sroncsals coaform to the nolicies of the Governnent:

. They should, to the fullest extent possible, - explore alternative
sources of technclogzy, evaluatc them from a techno—-economic peint of
view snd furnisit he rezsons .or »referring the particular technology

and the sources of import;

2. The Indian party shoﬁld be free to sulliccnse the techniczl imow~how
Jroduct desicn/ongineering design under the cgreement to another
Indian party on terms tc¢ be mwtuélly agreed to br all parties concerned
including the for:zign collaborator and subject to the approval of the

Government;

3., There should be no requirement for the peyment of a minimum guaranteed

royalty regardless of the quantun and value of production;

4. Arrengement or clauses which in 2ay menner bind the Indian party with
regerd to the procurcment of cepital goods, components, spares, raw

materials, pricing policy, selling arrangements, oic. should be avoided;

ia  To the fullest uxtent possible, there sihwould be no restrictions on free

export to all couniries;

5« The use of brand nancs will not be perwitted for internal sales;

7. Suitzlbe providious should Le made for the training of Indians in the
field of production and managemcnt. Thore should algo be adecuate
arrangeinents for Research and Development, engineéring derign,
trainirg of technological pcrszoanel anc other ieasurcs for the

sbsorption, adaptation and development of tho imported technology.

Exemntions are available for proposals cnvisaging substantial exports.

: Lists of geps in tochnology have also been published subjsequent to 1968,

Senaratc lists of industrics where techiiclogy traasfer is not con—~
cidered necessary are nublished for the benefit of the catreprencurs. There
. is 2 further sub~catcgory of industrics in which foreign investment cen be

considered,
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Eficctiveacss of guidelines so for onliad:
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it in faet has groatly strougthated the Sargeinias power of liceasecs,
Undcsirable and restrictive nrovisions have slsc heen coivdea. Limiting the
duraticn of asrecnente to five yoars (witii cxceptioas ia o fow spccizl ceses
involving highly scphisticated fceluciony) hos lad 2 salutery effcet in
licensee caterprisce to malie maxioun cifcerts to cobsorb imperted technolo:y
citectivel; zs rapidly as Lossitle. Reynlty noymeats can usually be adjusted
within the limited prescribed, though, iz sciic crses, these have Leen
cocomnnilied by Tfadrly nigh initial lunpyswm 1ccs.  The avoidsiics of rostrictive
ernurt provisions hes nosed soiae probicas, waich heve usually been satis-
factorily resolved. Sublicensing urovisions initizlly provol:cd some contro~
versy, but most forcisn licensors now ecceit that the Government'c insistence
is primerily, to ensurc that similar tcchnology shall act be imported throurl:
numeroas Tfereign technology agrecmcats, cll ot consideratle cost, Repetitive
purchasce of technology now reccive greeter aitentica, tut it is still too
carly tce evaluate the potential benefits of such o clausc vis~3=¥is the

commercizal obstacles ia cenforcing it.

The criteria for sponroviag teclmology aprecments are well deiined,
Basically, nc collaboraticn will Lo permitted 1L the industry is not eligib e
for foreig collaboratica. In weny cases, the letter of intent itself ackes
thiz nosition clear, thus maiziaz aa applicaticn for voreciga collaboration
waecessary. With regard tc iudustrices taat arce prime facic eligible, the
views ¢i the tochaicel autliorities and of the Council of Scientific and
Industrial Rescerch on the availability of the kiow-lhow within the country
must te considered. Payment of a roralty is ol allowed lor a period oi imore

Lhen five ycors.  Since »rojects take time to reach the production stanc
after the sijning of the contract, the jeriod od the apreemcat coul? be up
to cigiil years from the dete o the sirning of the agrecinent, provided that
the period o the payment of roryalticc docs not cxeceed five ycars., rfor
royaltics, the ceilings described in the suidelincs are taken into account,
Pasti casce of import of similer technolory are clso considered, 'ferc an
iavestment ig invelved, the roycoliy may be fixed at o slightly lower level,
since dividend remittences will alco be entailed. Lunpswy payments are
allowed where speciiic scrvices arc to be verformed at the beginaing of the

contract,

T
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After the terms of the cpproval arc communicated to the entrepreneur, he
cxccutes the agrcement and submits copies to the relevant production ministry,
witich scurinizes the zgrcement and asiis the cntreprencur to revise clauses
that do no* coaferm to the Covernmcntt!s pelicy. It is only after the
asrecment is taken "on reccord" tiiat the Department of Economic Affairs '

authorizes the Reserve Bank of Indiz to nermit the remittances,

Mo "validity pericd" {period after which the approval will expire if
the agreement has not beocn implcmcnted) is specified., The period imnosed
for the implementation of the industrial liccncc cnsures the implementation
of the agreement., Since 1670, the Indian entrepreneur has had to submit an
annuel return indicating the royaltics remitted, the steps taken for rescarch
and devclopment znd other rclcvant particulars. The follow—-up is not; ﬁowever,

strictly monitored or scrutinized.

Extcnsions of technology agrcecments are not cncouraged, with the result
that they arc generally not scught. Adbout 15 per ceat of the agrecements
.approved in recent ycars have becn oxtended, The test for.granting
cxtensions is whether the applicant has had sufficicnt timc to absorb
the technology. Extensions are allowed only for thosce procducts in respect
of which the epplicant has net had sufficient time to absorb the technology.
Generally, lower royalty rates are prescribed for cxtensions; sometimes,

roycltics arc allowed only for cxgorts.

The existence of patents and the peyment of fees, thercfore, do mot
appear to be checked when licence agreocments arc scrutinized., The Govermmont
hias reeontly issucd instructions to the offect that in scrutinizing licoence |
cgreements, the validity of the pateat should also be teken into account, |
wid it chould be specificelly provided in the egrccment that the royalty
paid in pursuance of the agrcement will constitutce compensation paid to the

holder of the natent for its usc,

The royaltics in Indie arc taxcd at 2 rate of 50 per cent. The rates
de not scem to have been fixed with any specific reference to the desirability

of importing technology, nor do thoy affcot imports,

The Indian Investment CGentre, an ontonomous institution financed by the

Governmeat, provides information and assistance to cntrepreneurs in sccuring

technology from abroad.
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A eu detediloed studics ca ccllaborntion Letwoen forcig end Indicn
cuapaitics zre cveilohle, It g aet siegible te @+ mors then mcaticn
tiem here.
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The Tollewing toble gives o brezldown, by incdustry, of the cpprovals of
fercign technology cereomeits irea 1946 to Juac 1972. The machincery aad
rmochine teools, cloctricel zad tromsporteaticn industries account for 46 per
cent i -the anprovels during thc nericd up te 1966 aad 58 per ceat of the
apurcvels irea 19C0 to Juac 1973, Together with cheiicels, they cccount f

cr 70 »er cent ¢rf the cpprovals in rceceat yearse This shows the cextent

L)

to which licensing is uscd to diversiyvy the monufocturing copevilitics

in the meclincry cnd eagincerlags sectors,

Tablc 1t  Dreckdcwn c¢f forcizn tec:mology egrecments approved

= in Indiz, 1945 to June 1973
(Humber)
' , 1908 - 1973
Ludustry _ 1945-1967 Junc
£+, beverages and tcbacce 24 . 14
Textiles 116 10
Pulp and poper 52 ' 14
Rubber prcducts- 34 13
Chemicals - 267 110
hermeccuticals 148 7
Hlctallurpzical industrics ead

metal goode 339 L9
Mechincry cad mechine teols 004 295
Electrical | 374 164
Transportation 186 ' 83
Consultancy 1C 16
Others 445 204.
Tetal 2792 939

Sources  1946-1967: lfercign Technology cnd Investment (Wew Delhi 1971)
Nationdl Council of Ainplicd Economic Rescarclhy 1960-1973: date
caunplicd by the Ministry of Industrirl Devcelopment, New Delhi,

Sadhuedinainitihonemunatiosndiing
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FTunctions of the "National Industrial Property Institutz”

Article 1 : The National Institute of Industrial Property (INPI) is
hereby establishad as an autonomous faderal organ attached to the Ministry

of Industry and Trade, with head office 2nd domicile in the Federal District.

Sole paragraph: The Institute shall enjoy the privileges of the
State in respect of the aggsets, income and services relating to or

deriving from its essential purposes.

Article 2: The primary purpose of the Institute shall be to execute at
the national level the provisions of law government the social, economic,

legal and technical functions of industrial property.

Solz paragraph: Without prajudice to any other duties that may be
allotted to the Institute, it shall adopt for the purpose of national
aconomic development m2asures to accelerate and ragulate the transfer of
technology and to improve conditions for the negotiation and use of patents.
It shall also advise ¢on the signature, ratification and denunciation of
conventions, trecatizss, contracts and agreements relating to industrial
property.

Article 5 : The President of the Institute shall be nominated by the
Ministor of Industry and Trads and may be appointad and dismissed only

by the President of the Republic.

Article 6 : The Exacutive shall mak: rogulations for tho structura, duties
and operation of the various organs of the Institute and for the conduct

and engagoment of its staff.

Crigeria for Tachnology Import in Brazil

Where coming from abroad, the technology to be transferred must

(a) be consistent with the criteria of prisrity scelection based on the
nature of th: product or process and its significance for national development,

according to govermnment policy for the sector concerned;

(b) correspond to levels that cannot be attained or obtained in the
country, as varified by comparison witn cffoctive and available domestic

capacity to carry it out or with,alrcady existinz alternative sources;
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(¢) afford, within tha short term, offective advantages for progress in
the scector concernad, consistently with the objectives of national policy

or plans Jith re zird to industriel tochnology—and dovelopment;

(d) create qualitative conditions for th: product resulting from its
application, primarily with 2 visw to oxport;

(2) permit import replacement in raspect of the product, including

inputs and components necassary for its manufacture;

(f) the degrae of novelty of th: technology, ovaluated on tha basis of the
length of tima for which it has been known and usad;

(g) the degree of complexity of the technology, by comparing it, whare foasibl
with techniques and processes designed for the same objective, whethar
furnished by the same or another party;

(h) the qualitative level of thz product resulting from application of
the tochnology, in the market context;

(i) the continuing and subsequent furnishing of everything rolevant to the
updating of the information and tachnical data, particularly in the casa

of a sgctor in which technology is dynamic, i.3. is subjoct to continuing

davalopmant and whirs innovations are not oligibls for protuction;
(i) the reputation and importance of the furnisher in th> sector;
(k) where applicable, the furnisher's capacity for rascarch and davelopmont;

(1) the typ: of production or branch of activity, according to tha dogreo

of g¢ssentiality;

(m) +th2 term stipulat:d for complete transfer of t+  content of the
technology and for full and complate absorption of it by th: acquirar.

The amount of the remuncration shall be calculated on a perceontage basis
or as a fixed valuc per product unit,; in aither case on the basis .of or
in relation to the net sales price, net roceipts from salas, or whoro appli-
cable, shall likoewisa take into account thz profit dorived from the

product rasulting from application of th:2 technolozy.

Noto: For the purpose of calculating the remuncration, the "net price" shall
ba dezmad te be tho invoico vaiue;, based on actual sales, afyor deduction

of taxcs, chargas, inputs and compononts importod whethor from the

»
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turnisher of technology or from any furnisher directiy or indirectly linkKed
to him, commissions, returr credts, freight, insurance and packaging

a2xpenses, and any other deductions agread upon by the parties.

Law no. 5.772/71 (Industrial Property Coda) and Lew no. 4.137/62
(concerning th: repression of abusa of economic power), " in particular

prohibit any clause which :

(1) rogulates, determines, alters or limits the production, sale, price,
pubiicity or disclosure, distribution, marketing or oxport, and likewise
the hiring of pzrsonnel and thc raservation or distribution of markets

or the exclusion of any mzrkat cxcept, in the latter case, when permitted
by the indus*rial gproperty legislation, when it is proved to be raquirad
by spucific logislation of th2 furnisher's country, or furthermore when
rasultin: from an intornational instrumont or agroomant to which Brazil
is a party;

(ii) stipulates as an obligaticn or condition the purchasa of inputs
or components nacessary for manufacture of the product or utilization of
the process, or of machinery and aquipment, from the furnisher of the
technology and/or any other source determinad by the latter, including

those of domestic origin;

(iii) imposes th2 usc of a foreign, trade mark or publici.y slogan for

the furnishing of th2 tachnology;

(iv) contains provisions likely to limit, regulat2, altar, interrupt
or hindar the rasearch and teochnological dovelopment policy and activities

of the acquirer of the technelogy;

(v) is desigrad to prevent tha acquirer from challenging, whothor administrat-
ively or through legal proceadings; the industrial proparty rights
claimed or obtained in the country by the furnisher of tha tachnology;

(vi) prohibits tho froe use of technology after a reasonable poriod

of timo has olapsad following 2ach tronsfor of the latest information;

(vii) oxempts the furnisher from rasponsibility in the avent of any
action brought by third parties in respact of faults, dofaocts, or
infrinzemont of industrial property rights inherent in tha tochnological

content of th -.ontract.
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THE PHILIPPINES

Criteria for Technolocy Importation

Saction 3: Raquiraments for dpproval and Registration :

The requirements for approval and registration as provided for in

Section 2 above include, but arz not limited to, the following :

(a) The royalty/rerntal centracts provide for a fixad term not exceeding
five (5) years and shall not contain automatic renewal clausaes. This
requiramant shall not apply to contracts cxisting as of tha data of this
Circular, the unexpirod term of which does not oxceed five (5) years
from ths date of this Circular.

(b) The royalty/rental cbntracts shall not contain rastrictions or
restrictive business practices prohibiting the local licensees to exporg
the products manufacturzd under the royalty/iental contracts or limiting
their cxportation abroad only through the foreign 1licensors as the

exclusive distributors; and

(c) Tho royalty/r:ntal contracts involving "manufacturing” royalty, a.g.
actual transfers of tochnological servicas such as secrot'formulafe/
processas, tachnical know-how and the like shall not excesd five (5) per
cent of the wholesala prica of the ccmmodity/ies manufactured under th:
royalty agrecmont. For contracts involving''marketing® scrvices such as

ths use of forzign brands or trado names or trade marks, the royalty/
rental rate shall not oxceed two (2) per cent of the wholasalo price of the
commodity/iss menufacturad uader the royalty egrasment. Tha producer's

or forcign licansor's share in the procceds from the distribution/exhibition
of the films shall not excoed sixty (60) por cent of tho net procecds (gross
procaads lass local oxponsas) from the exhibition/distribution of the films.

Howcvar, in meritorious cases, the Monctary Board; in consultation
with tho Board of Invastments, may authorize, subject to such conditions
it may impos2, remittance of royaltics on contracts providing for
highar royalty/rontal rates or for terms longer than fiva (5) years or
containing rostrictive proviasions prohibiting the local licensees to axport
the products manufacturod undor tho royalty/rantal agroeménts or limiting
thair sxportation abroad only through the forcign licensors as exclusive

distributors. »

e
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Guidelines in Evaluating Licensing Arr2cments adsptad by BOIL and th2

Dapartment of Industry

For purposes of 2valuating licensing agraements covering patents,

tradz rarks or know-how, the staff shall consider thz following factors :

I -~ - Need for the tochnology and/or trg d2 mark (s.g. Indo-Phil Casc)
II - Reasonableness of the cost of xnow-how of trade marks

ITT - Restrictive Clauses in the Contractg

A« Category A clauses - which ar: prima facie restrictive in nature,
and can only be allowed if therce is an overwhelming economic and

industry justification thorafor.

1. Restrictions requiring that the licensee does not contest the
validity of the patents involved in the license and any other

patents of the licensor.,

2. Restrictions as to the use of the subject matter of a patent and
any unpatanted know~how licence which dirzctly relates to the

working of th:e patent once a patent has expirad.

3. Dirzct or indirect rostrictions on exports wicthar or not protected

by patents in other markets (e.g. higher royalty for export sales,
prior approval of licansor bufore e2xportation, ra2strictions on

lovel of production, fixing prices manufactured by licensor).

4. The charging of poyaltizs on patents after their expiry or during
the entire duration of manufacturc of a product or the application
of the process involved and, therefor:, without any spacification of

tima.

5. Rostrictions or a prohibition on thze use of know-how after
termination or oxpiry of the contract (Exception would be nacessary
where carly terminatoon of the contract took place on account of

breach of the contract by the licensce).

6. The use of protection afforded undor the trade mark system to
restrict & licensee's activities, for cxample, to act as a
distributor rather than a manufacturer of the trademarkzsd product,
unless "housc marks'" -v "family marks” wers involvod.

»
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7. The tying of the supply of imports of a product bearing a
particular trade mark owner and thoreby prohibiting imports from

a third party by a licensce.

8. Obligations to usec a particular trade mark with the know-how

supplicd.

9. Iystrictions tylng the purchasz of goods such as raw materials
and cquipnment +t0 tha licensor or a person designated by him
(exemption can be made where the purchasesof partisular inputs are

essential to safeguarding the value of .a trades mark).

16. Requiring the licensse to accept additional patents or
know-how not desired by the licensze, as a condition of obtaining
a licence, and requiring the payment of royalties for such patents

or know-how.

11. Restrictions on obtaining patents and know-how or trade marks from
other licensors with regard to the sale or manufacture of compating

products.

12. Obligations to usc the distribution channels of the licensor.

B. - Categery B Clauses — which may be restrictive in nature, but may
be allowed where advantages can accrus to the economy diractly or

indirsctly.

1. Limitations on the scops or fi:ld of use of a patent product
or products produced under & patent process (2.g. two or mora
products come within the scope of patent and licence is only given

to soma).
2. Limitation on the scopz or ficld of activity in trade mark licensing.

3. Obligations to communicate, for cxample by way of grant back or
otherwise to the licensor improvements and knowledge acquired in
respect of thoe working of a patent or the usc of know-how licenced
(such obligation could be burdensome t2 the liconsee when it already
pays high royalty charges, however, it may be permitted on a

riciprocal or non-exclusive basis),
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4. Obligations to transform royalty payments or technical know-how
fees irto capital stock.(Zxception can be made in case of urgent need
for foreign exchanges for the project or if this is the way to ensure

continuing tcchnical know-how).

5. Insistence by licensor that the law of his country governs the

con tacte.

6. "Manufacturing® royalty in excess of 5h, or for contracts involving
"marketing® scrvices including use of forcign brands, trade names or
trade marks), in axcess of 2% of the wholesals price of the commodity
manufactured undor royalty arrangement (Assuming rc¢yalty is within the
ceiling aforaestated; thoe industry group should also look into its

rzasonablaness).

7. Contract term in excess of five (5) years and/or with automatic

rencwal clause.

C. With raspect to a global han to cxpori, this clause as a rule

shall accept no exception, and should not be allcowed.

D. Any other shall not be declaraed restrictive without prior Board

Approval.

IV - Factors to consider if rer:gotiation of restrictive clausces is

not possible or probable.

A. Por Category "A" Clauscs

1. Whether tho technclogy is pionserigg in naturc.

2. The expertise of the licensor in the ficld andthe licensor's

ability to absorb the taechnology.

3. Highly complex tachnology.

4. The non-availability of comparable technology.

5. The ancillary industrics that may be benefited by the ontry
of such tochnology in the country.

6. The existing relationship between the licensor and the licensece,

i.e. whether at arm's longth or not.
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7. Unusually high labor generation.
8. Foreign exchange savirngs.

9. Export potential.

10.Zffect on existing facilities and/or research activities in the
country

B. For Category "BY Clauses — It is sufficient that the industry is not

in overcrowded list and some form of extra benefit to the economy
8.g. not necessarily in the magnitude of Category A4, warrants

acceptance of such clause.

Analysis of Licensing Agreements :

A study of the agreements concluded up to 1970 showed that over
80 per cent of the 527 companies quastioned had entered into no technical-
collaboration agreement. Many of the foreign subsidisries were noi parties
to such agreements. The study exaﬁined 254 agreements and found that
129 pertained to foreign subsidiarias or branches, 53 to minority foreign
capital participation, and only 72 to pure technology iicensing. Of
these 254 agreements, 170 were with firms in the United States and 20
with firms in Japan. Pifty-eight agreemants related to pharmasceuticals
and 50 to food and beverages, together accounting for more than 40 per
cent of the agrzements examined. Cosmetics and cigarettes accounted
for 33 agreements, 13 per cent of the total. Only 45 agreements, about
18 per cent, related to the machinery wud engineering industry. Of the
254 agreements, 87 related solely to trade marks. Taking the agreements
as a whole, 196 out of the 254 provided for tradz marks and yrade names,
113 for patents and 162 for know-how. The durations werc as follows:
174 agreements were for an indefinite period; 21, for 1 - 4 years; 55,
for 5 - 10 years; and 4, for over 10 years. Of the agrzements for an
indefinite period, 55 per cent wzare with foreign subsidiaries and branches.
With regard to royaltizs, the study revealed a somewhat paculiar pattern.
Of th: 254 agreements, no details were available for 90, and, of the rest,
49 provided for only nominal or no royaltiss. In 26 the royalty rate went
Up to 5 per cent, and in 1966 it was b:tween 5 and 10 per cent. The study
concluded that in agreemants providing for nominal or no royaltiezs, thare

might bo some hidden pricing.,
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Turing the period October 1971 to September 1973, 74 agreements were
approvad, of which 35 related to trads marks, trade names ctc. and 39 to
services znd know-how. Thas: fiéﬁfes show the continuing use of trade
marks and their predominance in licence agreaments. Import of tachnology
from the United States is involved in 34 per cent of the agreements and from
Japan in 12 per cent. Table 5 gives the products coverad and compares
the position up to 1970, to the 2xtent possibla. The number of engineesring
agraements has somawhat increased: but; cven so, some agreements ars still
concernad with non-assential items. The incidence of restrictive clauses,
the extensive use of tradc marks, and the import of technology for non—
essential items would appear to undarline the need for a closer scrutiny

of licence agreements in the Philippines.

TABLZ 20
Licoence Agrzements in the Philippin2s classificd by Industry

~

Fong Ay o . . Up to October 1971 to
TRMALY JAPAN USA INDUSTRY 1970 September 1973
15 %4 Plantation,mining and petroleum 1 5
15 # Food 31 4
9 7% Daverages 16 -
Textiles and wearing apparal 5 -
20 % Zloctrical supplics,appliances and aggessorics _
S % Chemicals and paints 24 11
304 35 % 16 7%  Pharmaccuticals 58 2
38 4 8 Matals,metal products and
congtruction equipment 27 -
EFitrolaum products 9 -
10 /5 Cosmetics,toiletrics, soaps and
detergents 19 2
Motors,engines,machinery 7 152
8 Cigarzttes and tobacco products 14 2
T % Offic: suppliszs and 2quipment 13 -
Carg, car parts 2nd rubber prod. T -
Wlectronics - 3
Shous - 1
Films and motion pictur:s - 13

Phonograph rzcords - 5
Céramics - 1
Pulp and papur = 2

Total” 254 66

SJourco: Up to 1970: RIstrictions on Ixports in Collaboration Agreemants in the
Zopublic of the Philippinos (UN publication,sal.:s nc.72.11.D.8).0ctober 1971-September
1973: Central Bank, Philippincs
* . Classificd as cngincoring - b . Datzils on cight agreements not available

]
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SPAIN

Functions of the Registry - Minicstry of Industry & Trade in raspsct of
Tachnology Importation _ '

Articlae 2 : In respect of contracts in any form for the transfor of foreign
tochnology, concluded by individuals or corporations other than the
Administration of the State domiciled, resident or legally 2stablished in
Spain, the Ministries of Industry and Trade shall have the following

functions and powers :

(a) Tho Ministry of Industry shall taks appropriate administrative
measuras, in co-operation with the other departments specifically concerned,
to ensure that foreign technology is acquired in the manner most beneficial

to thc national economy.

(b)....The Ministry.of Trad: shall take the final decision regarding the

authorization of forsign currency payments in connexion with the above

. O :
mentionced contracts.

Article 4 : Before reaching a decision concerning the registration of

the contracts to which the prasont Decree refars, the Ministry of Industry
shall call for a mandatory feport, which shall bo binding, from the depariment
or departments competent to deal with the subject of the contract or the typs

of technology to which it refers.

Both thc time taken to reach a decision concerning applications for the
registration of contracts and that takon by the Ministriss concarnad to
issuz their reports shall conform to th2 provisions of the Administrative

Proccdure Act.

Article 5 : If in the opinion of the Ministry of Industry or, as appropriato,
of th: compotent Ministry the contracts include restrictive clauses which
present, jeopardize or hindor the tachnological davelopment of the recipient
of th: technology, limit his managerial froadom or represent an unfair
practice by tha party, cading the tochnology, ontry of such contracts.

in the Registoer shall be rafuscd or, whare appropriats); they shall ba
rzcordad with a ~2t2 of su circumstances which shall nroduce tho effacts
raferr:d to a Article 7 o. 113 Docrac. No contract on which the report

of any of th. departmentc ' wrticle 4 is unfavourable may bo

rogistered.
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In particular, no contract which implies any limitation on the
export possibilities of the “resident' party or of his . its sources of
supply shall be registered vntil a report has been received from the

Ministry of Trade.

The aforesaid reasons for refusing registiration, or for permitting
registration with a note in the Register, shall apply in general to all
contracts except those relating to the transfer of technolozy for the
production or uss of equipment for national defence, in which certain

restrictive clauses may be justified as in thz national interest.

A contract on international technical co-operation that lays down in
adequate detail the specific conditions dinding on the co-operating
parties to private contracts for the transfer of tachnology shall in each

specific case be registared without th: note of the circumstances prescribed

in thz first paragraph of this article.

Refusll of registration shall be communicated together with the
reasons therefore to the party concerned, which shall bs allowed a month
to remedy the indicated deficicencies. In such casz any new application for
registretion shall comply with the procedures and time-limits lAaid down in

th2 preceding articles.

Criteria for Technology Importation

For the purposcs of the provisions of article 5 of Dacres No, 2343
of 1973, the Ministry of Industry or thes Ministry compotont to deal with
the matter shall make & comprshansive evaluation of tha situation of the
sactor and of the featurcs of the process and thz product for which the
tcchnology covered by the contract is to be used, in relation to the

rights and obligations which the parti:s assume under the contract.

In this compr:hoensive :valuation, provisions of thc following types
shall be among thosce regardad as unfavourable torms or aspects of the

contract :

1. Provisions which prohibit, impos2 conditions on, or limit th2 usc of
the racipient's own tachnology or the acquisition of tachnology from other
sources, or the use of non-patented spacial knowladge on the expiry cof

th: contract, or which imposc conditions on, limit or annul raescarch,

>
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innovation and technological development by the recipient;

2. Provisions for tho obligatory tramsfor of tho patonts, improvomontu or
innovations introduced or davelopad by the recipient after acquiring the

technology covered by tha contract;

3. . Provisions for the transfer of technology in packages which include

unnecessary- parts or componants or in rcspect of which thers is proved to
exist an available domestic supply of esquivalent quality and reliability;
providad that such parts or components are technically separable

from the othor considerations covered by the contract;

4. Provisions for tha transfor of tachnology which is wholly or partially
obsoleta, insufficiently competitive or deficient for other similar reasons

or by reasons of an obligatory standardization of typification of quality
incompatible with the standards establishad by Spanish law, unlzsss the

product is intended primarily for markets in which such standards and qualitias

are raquired;

5. Provisions prohibiting, imposing oxcessive geographical restrictions
on, or not expressly authorizing in respect of specific areas, the export
of goodes produced by the racipient, and provisions obliging the
acquisition of raw materials or components and other intermediate goods

or equipment from the transferer or supplier specified in the contract,.

6. Provisions establishing minimum levels of activity or limiting

the frezdom of ths rcecipient to detoermine features of production in
raspect of levels, model,compatitive articles, prices and terms or
entitling the supplier to fix unilaterally the prices of the goods produced

by the recipient;

7. Provisions imposing conditions favourable to the interests of the
supplior on the sale in the domestic market of go-~ds produced by the
racipient, and obliging the racipient to form an exclusive relation with

the supplier or to use brands registored by the supplicr in Spain;
8. Provisions obliging the recipient to sell, under conditions contrary

to the interast of tha Spanish aconomy, to {h2 supplier or to specifiad

third parties goods produced with the assistance of tha transforred technology;
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T Provisions giving th: supplizr a right, ndt acquir:d previously by
othar mzans to intervenz in, control or impose conditions on the business

management of the recipient or his strategy of expansion or diversification;

10. Provisions requiring payments appreciably higher than the normally
charged in the market in similar situations, or minimal co-part sorvices
when the payments are based on fees proportional to the various lavels of

activity;

11. Provisions establishing payments in the form of fees proper to ths
level of production without deduction of the value of product components
imported and incorporated in the production process to which the acquired
technology is applizd, or without excluding invoiocing lines of goodg not

affected by the acquirad tachnology;

12. provisions establishing payments based on fees above the 1lipe

of activity of the recipient, vhora h2 is a subsidiary of thz supplier
and his share of the supplier's authorizad capital exceeds 50 per cent
or where the supplier of the technology has furnished raw materials

of intermediate products used in the process in quantities cxceeding
30 per cent of the total cost of the product, or where the recipient
of an advisory or projcct developing cnterprise and procass technology

not transfaorrad for activities in which the process is continuous;

13, Provisions “overpricing® (charging a difforence betwaen th: prices
agrcecod on in the contract and thog: chargaed on th2 international market
by the suppliar or his principal ‘compotitors) for supplics, materials

and squipment associatod with ths procass of tochnology transfer and

obtainosd from the trarsfara or from supplioers specifiad in tha contract;

14 Provisions fixing an unsuitablz duration, cith2r too short or too
long, for tho contract or its direct consequences, or providing an
automatic extension of th:e contract and fixing payments for a period

longer than the lifc of th2 patants involved;

15. Provisions stipulating that where tha contract has been drawn up in
a larguag>2 othar than Spanish th2 forcign-langusge varsion should prevail

in its intcrpretation.
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ANDEAN PACT

Critecria for Techno}ggx‘lmportation as adopted in Decision 24 of the
Junta Cartagena

Article 20: Mamber Countries will not authorize the signing of contracts

concorning the transfer of foreign tachnology or patents which contain :

(a) Clauses by virtue of which the furnishing of technology bears with it
the obligation, for the recipient country or company, to acquires from a
cartain source capital goods, intormediate rroducts, raw matarials or other
technologizs, or of employing in a permanant way parsonnel indicated by the
company which supplizs the technology. In exceptional cases, the raecipient
country may accept clausas of this nature for the acquisition of capital
goods, intermediate products or raw materials, provided that their

price corresponds to0 current levels in the international market;

(b) Cluuses in accordance to which the company which sclls the tochnology
reserves the right to establish the pricoes of sales or resale of the products
that may be manufactured on ths basis of the respective technology;

(c) Clauses which contain restrictions rogarding the volume and struoture
of production;

(d) Clauscs which prohibit the use of competitive tochnologizs;

(2) Clauses which ostablish an option to purchasz, totally or partially in
favour of the supplier of the technology;

(f) Clauses which compel ths purchasor of tachnology to transfar to the
supplier the inventions or improvements, that may ba obtainod by virtuo

of the use of the raspoctive tochnology;

(g) Clauses which compzl (the ussrs) to pay roy:-1ltics to the ownars of patents

for patents which arc not usas; and

(n) Other clauses with cquivalent effects.

Except in oxceptional casces, duly qualified by tha competent body cf the
2cipient country, no clauses will be accopted in which thz exportation of
tho products manufacturad on thz basis of the respoctiv’ technology is

prohibited or limited in any way.
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In no casc shall clauscs of this naturc be accopted in connection with
subragional trad> (interchange) or with the exportation of similar products

to third countriecs.

Articl: 21 : Intangiblz téchnological contributions shall grant the right
to the payment of royaltics, after authorization is given by the competent

national body, but they cannot be computed as capital contributions.

Article 25 : Licensing contracts for the exploitation of trade marks of
foreign origin in the +erritory of the lember Countrics, may not contain

rastrictive clauses such as :

(a) Prohibition or limitation to oxport or sall in certain countrias the
products manufactured under cover of the respactive trads mark, or similar

products;

(b) Obligation to use raw matecrials, intermediate goods and equipment
supplicd by the owner of the trade mark or his affiliates. In exceptional
cascs, the recipient country may accapt clauses of this nature provided the

price of same corresponds to.current lavels on the international market;

(c) ZEsteblishmant of prices of sale or resale of the products manufactured

under cover of the trade mark;

(1) Obligation to pay royalties %o the owncr of th: trade mark for trads marks

that are not used;

(2) Obligation to permanently employ personnzl furnishod or indicated by

the owner of the trade mark; and

(f) Other obligations of an cquivalent offect.

Requirements which are satsficd :

(a) Shortage of internal savings;

(b) Shortagz of foreign axchange:

(¢c) Lack of diractive or administrative capacity;

(d) Need of accaess to scarce technological knowlodge;

(2) Lack of cepacity or of commercial contacts, for thce sale of merchandise
in international merkets;

(f) Lack of local imprasarial spirit.




Plan for progressive national participation :

(a) Percentage of shares to be placed in the hands of national investors;
(b) Period of time and conditions for carrying out this transfer;

(¢c) Form of determining the value or each placement.

Effects of the new investment :

(a) Approximate date of beginning of normal operations;

(b) Operation capacity;

(c) Exportable production;

(d) Additional employment generated;

(e) Importation of raw materials or interrmediate products in annual
producticn;

(f) Use of national raw materials and items,

Functions and Prerogatives of National Regulatory Bodies as adopted in
Decision 24 of the Junta Cartagena

Article 22: National authorities will undertake a continuous and systematic
task of identification of available tachnologies on the world market for

the different industrial fields, in order to make available the most fav-
orable anl advisable alternate sciutions for the cconomic conditions of

the subregion and will forward the results of their work to tha Board. This
work will be furthered in a coordinated way with those which may be adopted
in accordance with Chepter V of this regimo in connection with +tha production

of national or subregional technology.

Article 23 : Thé Committea, upon the raquast of the Board, shallapprove, befors
November 30, 1972 a programmz dirccted towards promoting and protecting the
production of subregional technology, zs wcll as the adoption and assimilation

of existing tachnologies.
This programmce must contain, among othar zlements :

{a) Spscial benzfits, tributary or of another kind, to stimulate the
production of technology and cspacially thesz connacted with tha intensive
use of items o’ subregional origin or those which may be designed to

take advantage efficiently of suprazional productive factors;




- 89 -

(v) Devaelopmant of exports to third countrias of products manufactured

on th2 basis of subregional technology; and

(¢) Channeling of internal savings toward the establishment of subregional

or national centres ,of resczarch and dsvelopmant

Articla 24 : The Govermments of the Member Countries shall give prafarence
in their=oquisitions to products which include technology of subpegional
origin in the form that the Committes may consider advisable. The ééﬁmi&tae,
upon raquest of the Board, may proposa to the Member Countrias tha sstablish-
mant of taxass (or dutias) against tha products which use trade mi.rks of
foreign origin and which causz the payment of royaltias, when technology

of public domain or easy access is used in their production.

Article.26 : Th= Committee, upor requast of the Board, may indicate production

procssses, products or groups of products, with respect to which no

patent privilsgas may be granted in any of the Member Countries. Likewise,
it may dacide on the treatment of privileges already grantad. i
Article 54 : lMember Countries shall create a Subresgional Office of
Industrial Property (Trada marks and Patents) which will have tha following

functions :

(a) Serve as a2 liaison organization batwecn the national offices of
industrial property (trade marks and patonts);
(b) Gatker and publish information regardirg industrial property (trads

marks ard patents) for tha national officas;

(c) 2pare typical licensing contracts for the use of irade marks and

axploitation of patents in tho Subrogion;

(d) Advisc the national offices on all mattors connzcted with the
applicaticn of common rcgulations on industrial property (trade marks and
patents) which may be adopted in the regulations referred to in Provisional

Articles GO);

(¢) Further study and prosent recommendations to tho Mamber Countries on

invention patents.
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Article 55 : The Committee, upon raquaest of the Board, will establish

a subragional system for the development, promotion, production and
adoption of technology, which in addition will have the function of central-
izing th: information raferred to in Article 22 of the prasent regime and
distribute it among the Mamber Countrics, together with the Information it

may obtain dirzctly on the same subject and on the conditions of commercial-

ization of technology.

Canaral Analysis of Technolozy Importation to Member Countrias of fhe

Andzan Group prior to the adoption of Dacision 24

Tha countri:s of tha Andcan subragion ara not praparad to handle technol-
ogy wall; in general, there is a lack of personuel and adequate strugtures
to ganerate or acquire technology in keeping with tha davelopment programmes

of the respective countrias.

Subregional nations pay betwacn approximately 40 and 45 million dollars

a year in direct expenses ralated to the purchasa and use of tachnology;

this figure is expected to rise to 60 million dollars per year in 1975.

In the samc year, the subrogion will be paying 100 million dollars abroad for
advisory servicas. In addition to these diract costs or payments thera are
also very ste2p indiract costs, such as those ralated tc the irpossibility
of making sound dacisions in mattasrs related to technology; failure to

usc or develop possibilitias of ganarating tachnology, advisory services, and
toaching; not having the proper information on hend to aid in choosing

among different solutions to tachnological problems available in diffarent

parts of thae world.

Studies performed in countrias balonging to the Andean Group show that
many of the contracts supplying capital or tachnology include restrictive
clauscs imposad by the ownars. Tachnology granting firms presently have
much stronger bargaining power than th: acquirars in the Andoan Group
countrias, and have bacn able to inscrt clauses in the contracts tying
capital, tochnology, supply of machinory, intsrmcediate goods and raw
matorials, prohibiting exports incorporating the acquired technology,
and provanting many activitizs basic to the developmont and indopendence of
the Andz2an nations.

In a study of 150 contracts in Bolivia, Colombia, fZcuador and Poru, it

was found that mora than two th;rds of thosz included restrictiva clausad.
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One of the most characteristic clauses tics the supply of technology or
know-how to tha supply of raw materials or intermediate goods. A survey of
those contracts and rzal :cases of sala of raw materials and intermediate
goods showad that th: subsidiaries of forsign companies in ths Andean
countries "overbilled" (dcfining overbilling as the fob pric: paid in thoss
countries for raw materials, lass the international fob price, divided by

tha international fob price and multipliad by hundred), by an average of 155%,
and national companies overbilled by 19%. As an overall sum, the money spent
for these items by thesa countries was six times the total paid in

royaltias (the 40 or 45 million maentioned above) and 24 times the earnings

declared by the same companizs.

In Chile, in a study of 39 companies, 110 products were found without
overbilling; 9 were from 1 to 30 per cent overbilled; 14 from 31 to 100%,
12 between 101 and 500 per cent, and 2 more than 500%. Again, the percentage
of overbilling was noticeably higher in the case of the foreign company

subsidiaries.

This method of overbillirng is what has allowed forzsign companies to
remove money from the Andean countries while declaring lower incomes, thus

avoiding payment of the corresponding taxes.

Another clause which appears again and again is one limiting exports.
An analysis of 247 contracts in Belivia, Colombia, Zcuador and Peru found that
200 contained clauses totally prohibiting export of products manufactured with
the imported technology; 12 allowed exports to bordering countries
only and 35 allowad exports throughout the world. In Chile, of 162 contracts
117 included clauses prcohibiting oxportation and 86% containad clausas
restricting axport activities. In this casa, 92% of the olauses prohibiting
axport wore appliaed to national firms manufacturing with imported technology.
This is logical since technology sellers try to close export doors to
companizs owned by natives of the Andean countries; howaver, thesa: clauses
forbidding -cxportation are not applicd to their own subsidiaries, so
that these are able to act in tha international sphere, producing in one

country and selling to another.

In tha case of the relationship between tha home office of a foreign
company and its subsidiary in the Andean countries, bargaining power from
the national viowpoint is nil: the contract is negotiatad between the home

offico and tho branch, which obviously has tha same interests. Naturally

»




r own advantage and not tha country'!s. In
such cases the national governments should cstablish some way of regulating
these con sany actions.

Finally, to demonstrate other types of rastrictive clauses, I wish to
present an analysis of 34 contracts in Bolivia: 24 of these off2red strings ;
attachad tochnical assistance (technical assistance could only be bought
from the home office); 22 tisd fuiurc know-how to th: know-how originally
delivefed; threc set prices for the final product; 11 flatly prohibited
the manufacture of similar products, effectively eliminating competition;

5 specifiad that exorovorsios would be judged in tha country supplying

the technology; 28 left quality control of ths raw matorials and intermediato
products up tc the home officn, which is very important since it is through
quality control of the raw matcerials that the home office can act when '
there is no tying clause for the purchasz of inputs; by indicating that
certain raw materials do not meet the quality control standards set for

the proczss they can pravent purchases from being made exoept where they stip-
ulate. There are even contracts in which any patentabls improvement of

the originally transfercd tochnology bacomes the property of the parent

office, even if its is discoversd by natives of the acquiring countries. -

Pinally, studies of the patent system in countries of tho subregion
show that 90% of tha patents belong to foreign companies and only 2% are
commercia_ly asxploited. The patent system has been uwsed by large foreign
companias to hinder production,and to obtain the monopoly for importing the

articles patented by thase c01.1r11;ries.-1

What do all these casaes of licence contracts and patant laws which work

against the fulfilment of national developmont objectives have in common?

To a large extznt the presont situation is duo to a lack of awarcness
of the importancz of the matter in our couatrics: we ha: not thought about
the problem c-ough. Neithaer do we have the people nor the structure to
acquira and create proper technology. It is necessary to design w%yé to kecp

this situation from continuing. Naturally, the developed nations arc not

concarned with helping us dominace technology, nor will thegy teach us to

become independent as this would go against their own interests.

Another conclusion w2 can derive from thoe above information is that
we should trcat the maiters of foreign capital, ownarship of knowledge,

and technology itself in a coherent manncr, so ag to «ffectively handle

*) A patent holder in a country of thessubregion can demand that a product he
acqgiired through him, zven though production in that country does not incorporate
the toechnolsgy subject of the patent; ho ofter taken advantages of this hy
offering thd bu r very uniavorable conditions
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capital and technology to the benefit of our countries.

PORCUGAL

Functions of the Institute of Foreign Investment

The Foreign Investment Institute to be set up under the authority
of the Minister rcspensible for Planning shall co-ordinate, guidz and
supervise direct foreign investment in Portugal.

The Foreign Investment Institute shall :

(a) receive and guide potential foreign investors and forsign exportars of
tachnology and ensure tha representation befora them of all State Dapartments
and bodies responsible for mattoers in connexion with the fulfilment of theair
investmants or transfors of tachnoiogy, as well as take action on and submit
proposals or give opinions on such legal and administrative measures as are
required for the promotion and stimulation of direct investment or of

transfers of tachnology;’

(b) grant the authorizations legally raquired for direct foreign investment

and for agrzements for the transfer of technology;

(c) submit to the Government, togeithor with iis opinion, the papers in
connexion with the granting of authorization of invertments under the

contractual rcgime;

(d) carry out 21l necessary procedurcs for the registration of direct
foreign investments, of foreign roinvestments and of agrasmants for the {rans-
fer of technology in accordance with the terms of the law and maintain an

up-to-date racord of all companiss having foreign capital participation;

(e) act as the controlling instrument of direct foreign investment or of
any transfers of technology and accompany the application and implementation
thareof except where competence for so doing has been relagated by law to
another body.

Criteria for Technology Importation as per recent legislation

irticle 5 _
1. The appraisal of transfers of technology shall take into account,
primarily, not only thair possible cffect on the national economy but

also the scientific and technological capacity already available in
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Portugal, such as the availability of rescarch and consultancy sarvices,
including enginccring, in departments, centres, institutes or companics

both pubiic and private.

2. ZSpecific guidelines or critaria fér appraisal and authorization
purpnsss may 53 establishad for a certain saector, branch of activity or
product by means of a joint ordesr of the Minister of Planning and Economic
Co-ordination and t{he ministor responsible for the sector concarned and thes:

shall be taken into account by thae Instituta.

3. The National Board for Sciantific and ‘fachnological Rassarch shall keap
the Institute informad of the axistence in Portugal of thosa dapartments,
".centres, institutes or companies sngaged in tachnological vesearch and

its application.

Article 6 :

.

1. Agraemants for the transfer of tachnology shall contain ¢

(a) A detailed description of the nature of the transfer and of the
practical form it will taka as well as the type, form and amount of payments

(») an indication of the period for which the agreement is to remain in
force;

(¢) a guarantee that the recipicnt of tha tachnolcgy concerned will be kept
informzd of all or any improvaments introduced intc it during ths agreement

period unless such improvemants arz patentable or constitute an invantion;

(d) an indication that components, spara parts and services rolated with
tha tachnology concernad will be supplied at the request of the racipient

of tha technology as weall as an indication of tha terms governing the supply
thercof; J

(2) a statement to the effact that the selling price of goods and servicas
will be fixed at levels not exceaeding thosa in force on the international
market whenever\transactions in such goods and sarvices bétwaen the'supplief

and the racipient of tha tachnology ara envisagzd.

2. Vhenavor transfars of tachnology include rights protectad in the
country raceiving the tochnology by moans of paterts, trada names, models,
drawings or other legal forms of industrial proparty, +he agreement shall in-

clude the following :

2.
th:

li:z




(2) 2 detailad list of th: ownoership of the titiezs tc the industrial

proparty involved;

(b) an indication of the timz scala for the usz of the rights confarrad

by m2aas of the titlss referrad to in the above parazreph.

. Sgreamants for th2 transfar of technology shall includz, whenaver

oW

cssibvle, appropriate programmes for the training of personnel.

Articls 7 @

1. In agreements for the transfar of technology, particularly those govern-
ing rclations betwsen foraign companies and thair branches in this country,

the following clauses shall not ba permittad:

(a) Thosaz which tiz thz provision of technology to the acquiring of
capital goods or of intermediate products and oth2r technologizs from a
spacific souvrcs:;

(b) those which oblige the purchaser of the %achnology to transfer free of

chargza to ths sellar all or any inventions or improvement arising from the

usa of the technolozy concarnad;
(¢) +thosz which rastrict the volume and structure of production;

(d) those which either dir:sctly or indirectly restrict markets to which

th: importer of technology could havz access:

(2) those which limit the distribution channale to be usad if such limitation
is harmful to the buyar of the tachnology or to thz aconomic and commercial

policy of thz2 country;
{f) thosz which resarve to the sallar of the tachnology tne right to fix the
s2llins or re-sale pric: of producys incorporatins such technology;

(g) +thuse which insist on th» praedominarce of a foreign language in the

agreem2nts for interpretation purposes.

2. In casas wharz thz transfer of technology assumas spacial interest for
tha national economy, agreem3nts containing ona or more of the clauses

list2d in tho pracedingz paragraph may bz authorized.
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Article 28 :

1. In agreemants for transfer of technology, particularly wherse thass
regulate relations between foreign firms and their branches in this

country, the following clauses shall not be permitted :

(a) thos2 which tizs the provision of tachnology to the acquiring of
capital goods or of intermediate products and otha2r technologies frcm a spec-
ific source;

(b) thosa which oblige the purchaser of ths technology to transfer free

of charge to the seller all or any inventions or improvements arising from

tha us2 of th2 technology concernad;
{¢) thoss which rastrict the volume and structure of production;

(d) those wnich zither directly or indiractly restrict markats to which the

importer of tachnology could have access;

(e) those which limit the distribution channels to be used if such limitation
is damaging to tha buyer of the ta2chnology or to the economic and commarcial

policy of tha couniry;

(f)  those which reserve to the selizsr of the technology the right to

fix tie selling or re-sale price of products incorporating such technology;

(g) those which insist on the pradominance of a foreign language in the

agrzements for intarpretation purposes.

Survey of Taechnology Import

No annual statistics are vailabla on payments stemming from licensing
agreemants. However, a study of 152 companies conducted through ths Ministry
of PFinance revealed that in 1972 these paymenté amountzd to Esc. 211,903,
of which Bre. 129,635,000 related to manufacture under licence and the

licensing of technical processés; Tsc. 42,061,000 to the ragistration of

1

patents and Zsc. 42,207,000 to rezzarch and/or experimental work. The
values record2d by the Bank of Portugal for patents; trade namass, models,
drawings, inventions and copy-rights amounted in that same yesr to a total
of Zsc. 293,0C0,000.

More recent statistics on paymants made through the banking system
point to a rise to 3sc. 500,000,000 in 1976. Howavar, judging from several

cases which havs recently been under analysis, we believe that thase values

lzﬁl US3 = approximataly 40 Zsc.
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are underestimated and that at th2 prassnt moment expenditure on the

importation of tachnology must have risen significantly.

Ye ar> thareforas forced to concluda that Portugal's technological

raquirements canno* be solvad by means of licansing agresments.

Th: purchas: of capital zood:~ abroad seame to be one of the most im-
portant m2ans cf acquiring i2chnology nct only in thz case of small and
nedium companizs but also for certain activities entailing high levels

of investmcnt. 2t

This is confirmzd by th: conclusions reacizd in the medium and longz-
term plan which raads as follows : "In tha casa of most industries, tha
ratio of imported 2quipment to total equipment used is higher than the
percantage that was established for ths purpose of identifying thz dependence "
on imported inputs. This revesals high widespr:ad tachnolozical depandence
despite th2 fact that the value of the importzd capital zoods in the

total imports is not very high (20, ir normal periods)®.




Table 21

A A ekt

Typss of agreements in the sectors in which licensing agreements predominate (4/73 - 6/77)

SICTOR

MODZLS AND

SNGINETRING

-86_

ADT 3 DR INOV.
TRADE NAMES PATINTS KNOV~HOW DRANINGS TOTAL
o Y A A S
Textilzs, clothing and footwear 11 4 3 2 18 T 14 14 1 0,4 115 8
Chemical industries, petroleum sub-products 56 24 38 26 83 32 11 11 50 21 332 .3
Non-metallic minasral products excepting
petroleum by-products and coal PR | 4 3 16 1 5 14 5
Rasz matallurgical industriecs . 1 8 12 9 9 31 13 103 7
¥etal products, machinery, squipment and
transport material 56 24 . 57 39 5 29 42 42 19 8 314 22
Buildinz and public works 5 2 5 3 10 4 6 6 47 20 104 7
Total:l,042 -

The total number of agrasmants drawn up ty the chemical industries was 332, the majority of which ralated

to basic chemicals, Howaver, mention should also be made of the following : 74 agraements in the fertilizer

sector; 45 in the sactor engaged in the manufacture of soap, detergents, and cleansing products, perfumss

etc.; and 73 in the oil refining sactor.

With ragard to mstal products, machinery, equipment and transport material, non—alootirca} machinqry _
accountzd for 120 agreements followed 'y radios, TV setis, telecommunication and other electronic material with

75 agreements; metal products, excepting transport material, with 64; and tha construction of transport material

with 51.

)
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T3 OF AGIIRENTS TRADE PATIITS KNOW-HO HODILS INGINIIRING
NAin3 and
— D2NINS
- in ralation 17 10 17 U 16
to tctal - Parsonnesl Technical .lssistance
Nenagemant srsonnel Training and othars
asrazments
8 5 1 12

In th: metallo-mechanical sector licensing rights for models, drawings or

inventions accounted for 42 % of th: agrecmants; patents for 397: know-how for 29%

and tradz for 22,.

In the chemical s2ctor th2 granting of know-how pradominated (327) followed by

patent rights (2673), trade names (245), trad: names (24;) and enginzering studies

—

214).

With regard to {extilss, the highest parcentage of the agreem:znts relate

to parsonnel training (20%), personnel management studies (17%) and modals,

irawings or inventions (147).
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TABLE 23

Agreemar;;;:;; Countries -

o FRANCZ ~ GREAT  GIRMAN U.S.A.  SPAIN 'SWITZEZRLAND BILGIUM “c;m:m TCTAL
No 32, 128 181 137 133 - us 98 - 275‘ 1,454
% in B ) -
relation to toal 22 13 13 9. 9 8 7 | 19 100

It should be added that Portugal's dependence on French technology rises if we ‘include the

agreements covering models and drawings (257) and engincering (24%), in which casa the average comes
fairly closz to the average percantags relating to the know-how agresments (22%). :

Graat Britain and Western Germany were the generators of 13% and 15% raspectively of t2e engineering

agres>m2nis.
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TABLT 24
TRADS NAMES PATTNTS KNOW-HOW MODILS AND INGINIEIING 1L \NAGEMENT
DRAWINGS
COUNTRY No % No 2 No % Mo b___No Ao __No_ o
Prance 41 19 29 20 5T 22 25 25 57 24 22 19
Gr~at Dritein 22 10 22 15 27 lo 11 11 30 13 26 22
Fediep.Garmany 30 13 15 10 37 14 11 11 36 15 13 11
U.S.A. 24 11 17 11 19 7 9 9 23 10 16 14
_ Spain 20 S 14 Q 25 10 14 14 11 5 5 6
Switzerland 19 9 10 1 23 9 6 16 7 11 9
Balgium 21 10 13 9 13 5 5 15 6 11 9 '
Othar 43 19 28 19 59 23 20 19 48 20 13 11 5
—
- —— - b - e el e A et s mr s ok il w8 ’
TOTAL 220 100 1438 100 260 100 101 100 236 100 118 100

.
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In order to evaluate the frzedom of action of the licensze the study
was aimed spacifically at detccting restrictive clausas of the following
typ3s: prohibiting or restricting exports; making th2 usz of trade names com-
pulsory; placing limitations on the supply of raw matarials and capital goods
as well as limitation ou the extent of the tachnology; obligations relating
to naw products; predominance of a foreign language for interpretation

purposes.

The .total number of restrictive clauses found in the 1494 agrzements

urder consideration was 82 - which is negligible.

The most salient were clausas forbidding or restricing exports and
these appeared in 36 agreements. In 27 agresments a foreign language was to

prevail for interpretation pumposes.

On esxamining the restrictive clauses by sectors of activity, agreements
in the chemical sector were found to contain 18 and thoses in the metallo-
mechanical sector 23. Then we may conclude that th2 agreements were not

found to contairn any significant number of restrictive clauses.

To sum up, a total of 997 involving 1494 agreemznts ware signed by
474 companies which raveals a highly concentrated demand for the purchase
of technology. These figures take on even mor2 significance if we bear in

mind that +.9n of thesz companies wera rasponsible for 173 agrezsments.

Seven of thesc conpanies, re ponsible of 894 of tha agreements,
are largs public corporations enzaged in fundamental sectors and it is
therefore reasonable to assume that the technology they acquirz will be

properly assimilated and devaloped.

Considering the number of companies existing in Portugzl, and the fact
that 474 companies raferrad to above are among thosc having the highest
technological standard, it may bz concluded that the foreign technological

requirzments of the small and medium companies have not been provided for.

Despite the fact that Portugal is 2ssentially an importer of
technology, 35 agrecments to supply technology to foreign countries were
signad in tha last four yecars. This means that Portugal's technology is
now on an international atandard in certain s2ctors such as pharmaceutical
products; rolling stock; shipbuilding and repair; oil refining:; air transport

and enginzcring and other t2chnical servicas.

»
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VENEZUELA

The Tollowing arc bfoadly defined critcria for the evaluation and
approval of technology agrecmcnts as cutlined in Decree No 746 of
11 February 19752

Article 1¢

Imperted technology, patent and trade merk contracts in effect on
1 Janucry 1974, that were sulmitted for registration within the period
lczally cstublished in Decree No 502 of 29 October 1974, will have to
be adjusted cn or before 31 December 1975, to thc dispositions of
Decision 24 Articles 20, 21, 25 and 51, and to the norms stipulated
in Chapter VII of the Reglamento, contained in Decrec No 63 of
20 4pril 1974, so as to climinate the prohibited clauses there in
indicated as well as those clouses whichs
(a) Prohibit the manufacturc or sale of products made ‘with the

imported tocchnology after completion of the coatract period;

(t) Prohibit the usc of techniccl lnowsedge ecquired through the
contracted technology after completion of the contract period;

(¢) Prohibit thc use of commercial trade marks that are similar or
rcsemble the one contracted for, alter completion of the
contract period;

(d) Requirc the use of a predetcrmined sysiem of quelity contrel;

(e) Require the user to sell a part, or all, of the production to the
techinology supplicrss

(f) €zll for royslty payments for tcchnicel assistance not transferrod;

(g) Involve royalty payments even whon' the user bas:purchascd the
technology outright;

(n) Oblige the user to pay taxes which are the rceponsebility of the
technolo: y supplicr;

(1) Require the technology user to gront an irrevoceble autorization
to the supplicrs for the sale of the products manufactured with
the technclogy;

(i) Requirc the usc to license the tcchnology:suppliers to usoc any
improvements or inventions made by the user in relation to
arocesses or products covercd by the contract.

Unique paragraphs

The Superintendency of forcign Investments can, in cach case,
evaluate the degree . £ restriction or wrohibition of any of the clauses
indicated in this Article, in the con*ext of the technclogical development

and cconomic and social intercets of the nation.
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Article 2¢
he Sunerintendency of Foreign Ianvestmente, having received prior
approvel from the Council of Ministers, may prohibit other cleuses as re~
strictive, defining them os heving an cffcet equivalent tc those sielled
out in the previous Article, cnd this not 2lloweble for the purnosc of

contract registration.

Lrticle 3:

Imported techaclogy, patent and trade mork contracts in effcet as of
1 Januexry 1974, which have aect hecn suwbmitted to the Supcrintiendency of
Foreipn Investments for registraticn within the lezel limits, should be
reviscd within threc months of 1 date of promulg-tion of the present

Decree,

Lrticle 4:

Hithin the poeriods c¢stablished irticles 1° and 3°, the interested
perties must present to the Superintendcacy of Foreign Investments all
the documents which contain lcgal acts, contracts or agreemcats duly

rcvised,

Article 3¢

Having first evalucted the content of the documents, with their
annexcs and other pertiacnt information, the Superintcendency of Porcig
Investments will indicatce within 9C Icgel w.oridng days {collowing the
deadlincs cstoblisned in the previous drticles, or from the moment when
the last of the »ertinent infermerion is in the liands of the Supcrinten~: .
dency of 'Foreign Investments, whether the centract is acceptable for

resistraticn.

hrticle 6:

Once the deadlines stipulated in Lrticles 1”, 3O and 50 have passed,
the competent authoritics will require the »resentation of the technology,
patent or licence contract’s Proof of Registry issued by the Super—
intendency of Pereign Ia. stmonts, in order to conccde, or allow, any
cless of liscel incentives, assistonce, benefits, facilities, or
stimulatce of any form for compenics operating in the couniry,
established by national laws or reglamentos,

Article Ts

A11 technclogy, patent and trade marl: contracis which forcign,
mixel cr national ccrinanies contewmplatc si-ning must rcceive pricr
Superintendency of Yoreing Iavestments autlorization and be regis—
tercd after sigming with the Superintendency of Foreiga Investments.
The Superintendency must, in coch case, decide within 60 legal working
doys following the date o petition is submitted, whethor a contract

is ocecptable,

Unique prragrapht

Whon the contract srcsented Ter remsistrotion corresponds exectly
to the draft coatract authorized,the period will be reduced to

15 dayce
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PERU

Cricteria for cvaluation and saprcvel

Peru will not caree to ilhe approval of contracts feor technology

traasi'er containing tie rollowing provisions:

1s

2.

9.

Obligation for the liceasce to acquirc irom a specific source
cepital socds, intcrmediate products or row materials, or to make
pcrmanent usc of the technology supnliers
Clecims giving the licensor the right tc Tix the salc or resalc
priccs ¢t the licensce's products;
Claimcs prohibiting the use of compcting technelogics;

lose obliging the licensece to grant back any imprcvements or
inventions;
Clauses requiring peyments of royalties for not uscd patents or
trode marks:
Any peyments of royalties originating from the subsidiary of

en affiliate to the parent company;

" Obligations tc sell products, wholly or in nart, to the supplier

of technoloyy;

Agrcements where scttlement of disputcs and conflicts are to be
sctiled outside of Peru;

Clauses prohiviting or limiting expor: of the .roducts to

Third couwatries,

Teble 25¢  Brief assessmeat of results of Pérﬁvian legislatidn

reguleting the flow of technology ]

ROYALTY PAYMENTS IN US$ CVER 1971-1974 by PERU

Year (ross rcyonltics et royaltics
197 1% 1,306,219 663,465
1972 12,361,277 6,140,645
1973 11,404,430 13199,152
1974% 518731'\-"40 21853'366
P05 L 36,965,796 _ 15,464,629

* firgt and cecond trimcster respectively

a——

1/ Data available from "iiccto dol proceso de imnortacion de

teenologia en ol Peru by ITINTEC, Lina

I

8
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Table 26¢ Payments of royaltics (‘,’3) in terms of their destination

DESTLHATION 5 c'ouTﬁ‘r:c'fs r
1971 1972 1913 1974 Number %
USa snd GLMADA C0,4 43,0 42,3 34,6 185 46.5 \;
" BUROPE . 33.5 33.9 2545 H2.3 170 41.6 : '
LHMERICLS 6.1 ) T.0 Co¥ 40 9.2 f
; OTIERS - 4,5 2.2 5.2 9 2.7
; 2 ? ! i T
! TOTAL - .100.0 '100.0  100.0 : 100.0 404 - 100,0 ,

Table 27: Number of cgreements containing restrictive provisions

—— e

COUNTRIES AGREZI EITS RESTRICTIVE CLAUSES
o Humber £ Thumber v

Uda 188 4645 875 52,2
EURCPE 168 22,0 634 37.8

OTHER AMERICAS 37 9.0 130 1.7 |

O'THERS 11 2.5 36 2e3 :

: ” - i

TOTLL 204 100.0 1677 100,0 |

o e e ———— . _







