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Technology transfer regulation ir the Zhilirrines is nct the
scle respensibility of one agency in government. In the formulaticn
of the Investment Priorities Plan (IPP) of “he Board of Investments
(BOI) the identification of the industries to be encouraged by the
government with incentives, which are primarily fiscal in nature,
to a great extent determines what technology is needed in the
country. Yearly, the BOI comes up with a listing of projects
classified as ceither pione=r or zon-nioneer. Pioneer urojects
are entitled to a greater number of incentives because, while
they are considered highly desirable to develcp, thev are =zd-

=

nittedly high-risk and capital-intensive prolects. oreiz
varticipation is not restricted in vioneer projcets end may reach
as high as 10C per cent, ia line with a goverament roliecy which
evolved in recognition of the fact that Philirpine capital and
technology are often inadequate to effect the establishment of

Dioneer zrojects.

Pioneer projects are generally taken to mean vrojects for the
manufacture of products not sreviously orcduced cn a commercial scale
or projecis for the initiation of a new methed or process in manufac~
turing never tefore tried in the country. Cn the other hand, ncn-vicneer

trcjects are those which have zroved to be within th

14

technclogical and
financial capacity of Filipinoes. They may be established with incentives

-
-

only by Tilivino entermrises.

t 4
Covernor, Zoard of Investmen‘s, concurrertly Vice-Chairman

and Acting Executive Director of the Technoloay Transfer
Board of the pPhilipvines.
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Tne af the zriteria for listing for a vrolect as z ticneer
industry deserving of incentives i3z %he use of nev technolesr %c
Troduce a new rroduct in the Philiprines or the acoption cf a
trccess which is new and untried in the Philippines, orovided 4hat
the fisal product ~i1) involve substantial use and trocessing o7
domestic raw meterials, whenever availakle. The technclory astec*
rerresents a major part cf the evaluation trocedure in determining
the eligibility of vrojects for incentives available through ihe
3card of Investments. Thus the Board has relected nrojects which
use an unproven technology, or has conditicaed aperoval cf projects
or the submission of a foreign technology tie-up where local technolcey
is not available. Prolects registered with the Board can fresly bdbring
in the needed foreign technicians. The Board incentives also relate
tc importation of capital ejuimment, wnich in most cases is zcccmpanied
ty the technoclogy for +the rroject. Foreign equity in lieu of fereign
exchange remittances may vartake of knowhow, in which 2ase the Zoerd

and the Central Bank give the necessary value tc such knowhew.

In cares of technical assistance 0 government projects which
are foreign assisted, the National Economic and Develovment Authority
(NEDA) has the primary role of lcoking into these projects in coordi-
nation with the specific agency in government restonsivle for the

impliementation of such projects.

The Nationel Science Develorment Board (NSDB) ana its attached
agencies have research institutions to develop indigenuous technolegy
and has the power to assist private entities in the research for

adaptation and/or iwrrove.ent of imoorted techrologv.

The Technolory Resource Center (TRC) has the potential to
orovide alternative sourc-2s of technology tbecause of iis ccrpu-
terization of available patents and power to commercialize results

‘rom government recearches.

In all imnortation of technology, when natent is involved, the




supplier of the %echneciocer weouli. want some trotection frem infrince-
ment which the Patents Office can provide if the technolery is

patentable or registrable with it.

In all zayments in foreign exchange for technology imports, the
Central Bank as the central moretary authority in the country, cecntrol
renittances. The extent of controls by the Cenirail Zank varies in the
inverse proportion to tiie available foreign exchange of the ccuntrv.
Thus, in 1970 when the country had a lov foreigr exchange reserve,
royelty remitiances were subjected to controls by the (entral Zank,
and up to this date, the balance of payment situation of the country
is taken into account in the evaluation of the allowatle rovalty

rate for eech licensing agreement.

All the aforesaid government oftfices are revresented in the
Technology Tran-fer Board (TTB), an inter-agency bcdy attachred tc
the Ministry of Industry, which requires registration of all

techinology transfer arrangenents.

The TTB was created Yy Presidential Cecree 1520 which took
effect cn June 11, 1078. It repealed Sec. 33-A B and C of
Republic Act 165, otherwise xnovn as the Philippine Patent Law,
as amended by Presidential Tecree 12€3, relative to voluntary
licensing agreements. The rules of the TTB, after publication,
took effect on October 10, 1978.

Prior to the TTB creation, technology “ransfer per s wWas not
regulated a* all, until the BCI for creferred iIndustrv, and the ad-
hoc committee of the BOI and the Central Pank decided to screen
licensing agreements under the seneral authority cf the Central
Bank to contro’ foreign exchange remittence and that of the BOI
to grant incentives to indastry and %o register foreign equity
investments. In their screeaing. the 30I formulated guide._ines

which are substantially the tresent rules of the TTZ.
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™e Technolcgy Transfer Zcard (TT3) reguires %the resistration
of 21l technology transier arrangements after due avalueticn, in the
ligsht of the technolicgy transfer vclicies formulated by it, sublect
to such sancticns as the 3card and its mexber agencias may Iimrose.
Technology transfer arrangerent has been defined hy the 3oard as

follovws:

( i) the trensfer, assimmen: or licensing of
the use cr exploitation of patents (whether
registered with the Philippines Patent
Office or not) for i.:ventions, improve-
ments, industrial models and drawings;

( ii) tke licensing of the use or exploitation
of trademarks;

(iii) the furnishing of technical knowhow and
information by plans, diagrams, models,
instruction sheets, instructions, fcrmilae,
specifications and training of perscnnel;

( iv) technical consultancy, services and assist-

ance in whatever form it may te furnished.

In evaluating the ag:eament, the Board is guided by policy

guidelines which include the following:

(a) Aprropriateness and need {or the technology/
industrial croperty right;

(b) Reasonableness of the technology vayment in
relation to tle value of the technoleyry to
the technology recipient and the nacicnal
economy as well. PFor this purvose, the
rate of peyment for contracts involvinz
manufacturing or processing tecrnology
shall not go beyond the rate that will be
established ty the Board for the svecific
technology or industrial right to be

transferred;




(c)

Restr

igtive clauses snall not be allcwed in

any agreement; specifically, the fallowing

clauses shall be prohibited:

—~

(2
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i1)

vi)

vii)

Those wkich restrict the use of
technologr supplied after the
exniry of the agreemert (without
crejudice to the application of
the Philippines Patent Law);

Those which re2guire rtayments for
patents and other industrial pro-
verty rights after their exvi:ation,
termination or invalidation;

Those which restrict the technology
recipient from access to continued
improvements in techniques and pro-
cesses related to the technology
involved during the period of the
agreement, even if the technology
recipient is willing to make addi-
tional payments thereon;

Those which provide that vpatentable
improvements made by the technology
recipient shall be patented in the
nare . 7 -h» tachnology supvlier; re-
quir: * to. L2 exclusively assisned to
the t~chn. 5gy supvlier; or required
to bYe communicated to the technology
supplier for its use, free of charge;

Those vhich require the technolosy
recipient not to contest the validity
of any of the patents of the techno-
logy supplier;

Those which restrict a non-exclusive
technologyv recivient from c.tainins
vatented or unpatented technology
from other technology suprliers with
regard to the sale or manufacture of
competing product:;

Those which require the technolegy
recipient to ourchase his raw ma-
terials, components and equipment

from the technolcgy suvpplier or a
verson designated by him (excent

where it could be rroven that tlre
selling price is based on internetional




market orices or the sare urice
that the supvlier charges third
varties and there are no chearer
sources of suprly);

(viii) Those whick resirict directly or
indirectly the extort of the zro-
ducts menufactured by the teachno-
logy recivient under the agreement;

( ix) Those whieh limit the scove, voiume
of oroduction or the saie or resale
rrices of the products menufactured
by the techmnology recipient; and

(  x) Those which limit the research scti-
vities of the technology recipient to
improve the technology.

(¢) The agreement shall provide “hat *he law of the
Philippines shall govern the inter=retation of
the contract.

(e) Thne egreement shall provide for 2 fixed term not
exceeding five years and shall aot contain an
autonatic renewal clause in order to ensure ade-
guate adaptsiior and absourntion of technology.

VLTS

STUDY OF LICENSING AND TECKIICAL ASSISTANCE AGREEMENTS

Since the Technology Transfer RBoard accented acrnlicaticns for
registration of technology transfer arrangements cn bctoter 16, 1678
up to June 30, 1981, the TTB has acted on 32k conracts. Based on
the statistiecs compilei by the TTEB staf® "rcm the aforesaid centracts,
nereunder are the firdings which undates a nrevious stndy on thre

subject up tc December 31, 19TG**:

%%
SAUTISTA, L., Transfer of Technolecgy Remulations in the
Philippines, UNCTAD/TT/32 as of lecemver 31, 1977.




A. latiorality-wise distrituticn vis-a-vis i-Te ¢ zcmrary

There arvears to be a declining trend for licensing agreements
between verent companies and subsidiaries indicating that there ere '
nore joint ventures with minority foreign capital (foreigm ecuity is
less than 50 per ceat) and much more independent techﬁology transfer
arrangsments. Table 1 shows that, for the veriod covered, technclezy
transfer asreements with minority foreign capital varticipeticn ccm-
veaies have a percentage share of 28 per cent. Pure technical
collaboration agreements (no foreign equity in licensee firm) comprised
alinost 50 pe~ cent of total agreements surveyed, while 22 ver cent were
agreements made by subsidiaries/majority foreigr. capital varticipation
group. As of 1979, licensing agreements with jcint ventures were more
compared to pure collatoration agreements while that of subsidiaries
remained at 23 per cent. A number of these ccmranies used to be mere
distribtutors of finished products of foreign comranies. With the oro-
gramme of the Governmen:t to encourage greater local rrocessing and
utilization of local raw materials, more and more Philippine-owned firms
have ventured into local manu“acture, usually starting from assembly and

proceeding to gradual local production uf parts and components.

Among subsidiaries/majority foreign capital participation cem-
ranies, the practice of formalizing license grants, xnowhow transi'er

and technical assistance with the parent company is likewise rredominant.

The United States still rank as number one among the foreign
collaborators. While it has maintained its position, it may be
noted that its share has decreased appreciably from 57 per cernt
(in 1970) to 50 per cent (in the periocd 19TL-1978} 4o L2 per cent
under the current study. Cf the total number of agreements with
American firms, 33 per cent represented contracts with narent
corvanies '.alority foreigsm rarticivation companies, 2C per cert
werc agreements wich minority foreign companies and 47 ver cent

is acccunted for by purely technical collaboration agreements.




Japen, maintaining its rank as second ameng the Screigm colla-
borators, s.owed a marked increase in varticiratior frcm 7 per cent

in a 1970 study®™** to 22 ver cent of total agreements swve

<
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clearly rcflects the increasing participation cf Japanese businessrmen

ir Philippine industrv. Of these agreements, 37 per cent vere agreements
with minority foreign comparies, 62 per cent were pure technical zoliabo-
ration agreements and only 1 out of 69 involved an agreement with a

majority foreign capital ccmpany.

Tne third foreign collaborator irs Switzerland to th: extent of
7 per cent. Other significant foreign collaborators are ile United

¥ingdom, the-Federal Revublic of Germany, France and Australia.

Agreements wvith American technology suppliers concentrate on
textile and wearing arvaral, electrical supvlies, metals and metal

products, pharmaceuticals and food industries (table 2).

sapan had 22 per cent of the arreements. They referred mainly
to electrical supplies; trensrort equirment; motors, engires and

machinery.

In the case of Switzerland and the Federal Revublic of Germany,
most agreements were in the manufacture of pharmaceuticals. The
agreements with British technology supovliers, cn the other hand,

vere mostly in textiles, and metals and metal products.

B. Industry-wise classification of agreements

The total agreements surveyed by industry, broken down intc
technical areas, were as fcllows: 15 rer cent for electrical sup-

plies appliances and accessories; 12 per cent for metals and metal

#* %%
Restrictions on exeorts in foreigsn collaberation agreements

in the Republic of the Philipoines, (TD/B/288), United
Mations publication, Sales No. E.72.II.D.8.




products; 10 per cent for textile and wearing avparel and accessories;
9 per cent for pharmacesuticals; 7 per cent for food; L per cent for cars,
car parts and transport equirment; 8 rer cent for motors, engines, ma-

chinery, distribution transformers (see table 3).

Technical collaboratiorn agreements in the field of electrical
suprlies, appliances and accessorias showed a significant increase
from 7 per cent to 1lh per cent. As in the 1970 study, the majority
of agreements were concludzsd in pharmaceuticals, food, metals and
retal products, with the following additional industries having in-
creased shares: motors, engines, machinery and cars, car parts and
other transport equipme;t. New industries that came in with technical
collaboration from the 1970 study list are: textile and wearing
apparel; paper and paver products; telecommunications network; rlastic
and plastic products; non-metallic products; footwear and parts thereof;
restsurant overation: pyrotechnic products; vehicle renting business:
glass and glass products; macpower office; dynamic compaction; data
processing and systems analysis. In the period 1974-1978, foreign
technical collaboration in the following industries was noted:
industrial chemicals, non-metallic products, glas: and glass
vroducts, rubber products, plastic and plastic products, leather
eni leather products, wnod and wood products, pulp and paper, trans-
portation services, shipbuilding, oils and fats, air transport and
other services. This increase in industries involving foreign
technical collaboration emphasizes the fact that in the pursuit
of the goal of industrialization, transfer of technology in various

fields of manufacturing activities is necessary.

c. Tyves of agsets transferred

Table 4 shows the type of assets transferred under the agree-
ments surveyed. Most of the agreements pertain to a combination of
knovhow and trademark, which had a 32.L per cent share; 2L per cent
pertains to a combination of vatent, trademark and knowhow; and 30

per cent involves pure knowhow agreements. This bears out the
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orolection of the 1970 study for a trend towards knowhew agreements

(a4

and a decreese in the liceasinz of foreirm trademarks znd tradesnames,

which was vredcminant during the period 1855-1¢7C.

Table S5 shows the classificaticn of agreemeats v tite of assets
transferred against country of suvrlier. In this %able, tercentaze-
wise, Japan has more ture knowhow arrangements than the United States

which normally has a combination of patent, knowhow and trademark.
D. Duraticn

With the existing Technology Transfer 3oard guidelines recuiring
a maximum perind cf five years, without autiomatic renewal, wmost c?
the contracts submitted stipulate this length of duration. 2nly in
17 (most of them new contracts) out of 324, were there provisicns
exceeding the five-year veriod. In five ceses involving new tech-
nolegy, exemptions to the fise-vear rule were granted. In cne case
involving a royalty free license on trademark use, an indefinite dura-
tion was allowed. This was actually in ccnnecticn with a
agreement covering technology given to 2 subsidiery for a »roduct
already well-xnown in the countrvy. In four other cases, vericds of
7 and 8 years were allowed but only on the condition that the first
2 and 2 years resvectively will not entail any royalty dayments.
In effect, the royalty vayment ceriod is 5 rears only. In one case,
the longer veriod was justified by the longer absorption veriod for
the technology being transferred and in the other, teing an entirely
new product, allowance was made for a periocd for market develorment
and penetration. In some of our major vrolects with longer gestation

veriod, we expect that this may go beyend S years.

In four cases of renewal agreements of long standing, on the
other hand, reduction from £ to 3 years was further recuired, with
the objective of encouraging the local technology recipients %o

develor their own capability.
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£ or £C zer cent are new agresments =S

£ the 32t agreerents, 1

0

reflected in table §. Cf this, agreements cf oure collateraticn wiih

\n

independent ccoranies have the highest share at 55 ter cent. This is
esuivalent to 635 ver cent of the rure technical collaboration asgree-
ments. Pure techricel collaboraticn agreements are generally new

agreements.

Agreements of the subsidiesries/majority foreign capital parti-
cipation group are gererally renewals, accounting for €1 ner cent,
and 22 ter cent of total agreements. Agreements with minority fo-
reign capital varticivation are generally new and comprised about

28 per cent of total agreements.

E. Roraltv rates

Table T shows the distributicn of royalty rates Ty indusiry.
The “able shows that 11 out of 324 contracts had no rovalty nayments
at all. These are in the areas of pharmaceutical manufacture, truck
assenbly, slide fastener, household chemical manufacture, textile
and wearing aprarel, and metal products. Presumably in these cases,
royalty payments were built in with the import of raw materials
and/or intermediate components directly from the technology suppliers.
This figure, representing 4 per cent of total agreements surveved, is
a considerable reduction from the 57 per cent figure of the 1970 study.
This does not clearly indicate, however, that foreign technology sup-
pliers have ceased or are refraining from this practice. The sample
data are heavily orie-sided on contracts ::ipulating vayments because
foreign exchange remittance through the Central Barnk is one of the
stronger sanctions of the Technology Transfer Board as a regulatory
body.

Table 7 shows that the average royalty range is frcm 1 ver cent
to 3 ver cent, of which the 2 per cent rate hns a 20 per cent share
while the 1 per cent rate has 13.5 ver cent and the 3 vper cent rate

has almost 17 per cent of the total agreement3. There were also 2




er cent

numcer of approvals at 2.51-2.%9 rer cent rate consisting ¢
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of the agreements. The average fee of 1-3 per cent rerresents a nctable
reduction from the average rovalty renge of 5-10 rer cent otserved in
the 1970 study. This Is largely attributable to government regulations
introduced since 1973, particularly those relasting o technology

vayment.s.

Except for the vharmaceutical industrvy, which exhibits a cecnsistent
rate of apprcval at a flat fee of 3 pner cent, the other industries re-
"lect a range of rates of aporoval. The electrical supplies, appliances
and accessories industry for example, exhibits royalty rates within the
rarge of 1 per cent to 4 per cent; the metals industry from 1 per cent
to L.5 per cent; motors from 1 per cent to S per cent; cars, car par:ts
end transport equipment from 1 per cent to 4.99 per cent. This could
be explained by the presence of a similar range of differences in se-
veral agreemenc.s in one industry such as: target market, i. e., one
nay be export-oriented and another is geared towards the domestic
market; type of agreement in terms of being new or a renewal; the

tyve of assets being transferred; and the duration of the agreement.

The running royalty remains as the usual form of rayment for
license _~ants aad knowhow transfer, as reflected in “able 8. It
is pres..t in 67 per cent of the contracts rtudied. Lump sum vay-
ments stipulated as the only form of payment or in addition to the
running royalty may be noted in 17T ver cent of the agreements surveyed.
The fixed fee based on units sold or produced was vresent in 123 nmer cent
of the agreements. The lump sum fcorm of nayment was particularlv common
in orne-shot service contracts and had likewise teen noted in two cases
involving outright ourchase of patent rights. Fixed fees based on
units sold or produced were present in agreements involving electrical

supplies, aooliances and accessories, metals manufacture and cigarette

manufacture.
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. Pclicy on rovalty vnavments

In a nurter of cases, the Technclogy Transfer RBoard has imtosed
the use or local value-added as royalty base. This is (afineé as net
sales minus the landed cost or imported raw materials and comronents.
The rationale tehind the use of local value-added as rovalty is that
vavment shoculd te made only on the hasis of the value added ©ty the
loca: manufacture using the. imported techrology. It was also envisaged
that this policy would encourage foreign techaology supoliiers to give
more of their technoleogy, varticularly in rela%ion to the manufacture
of :he intermediate parts and components, which would have effect of

inc:easing their royalty income.

Where it becomes administratively burdensome, translation to
net sales is allowed but with a corresvonding reduction in the armount

of rovalty to the rate that is the equivalent using net sales as tase.

In a number of cases, firms are required to submit an undertaking

on the use of local raw materials whenever available.

In a few cases, royalties were based only on export sales.
Basically, in such cases, there is doubt as to the necessity of
importing the technology in view of existing capability and the
simplicity of the processes involved, but the significant export
earnings - such as in the case of 100 per cent export-oriented toy
and garment manufacturing ventures - justified the avproval. Thus
royalties were based only on export sales with an explicit vproviso
that, in the event that there is a shift to the domestic merket,

domestic sales shall be royalty-free,

In three cases, royalties were based on domestic sales alone,
which 1s voluntary on the vart of the parties. In two of these three
agreements, for which rates higher than the standard were given. the

parties have committed themselves tc a certain export performance.

In some cases, two levels of royalties were aporoved based on




dcmestic sales and export sales. Scvaliles con exvTert sales are

vy R Y R L. |
zsuzllr higher
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Ancther turTe of reguirement that has teer arnlied Is that the
rovelties be serviced by the net feoreizn exchange earmings thrcuzh

the export of the licensed produc:s. This meens that rovalties may
te remitted only to the exten* *hat the company hes undertaken sub-
startial exports and earned sufficient foreign exchenge ecual %o the

amoun* of accrued royvalty obligetioms.

A recent rolicy cuidelirne zdop-ed by the Roard is the granting
of a 2 per cent ! nus cn net foreign exchange esrrings. Net foreimm
exchange earning is defined as total foreign exchange inTlow ’rom
export cf the licensed vroduct minus total foreien exchange outilow
from immorts of raw materials and intermediate ccmronments that gc intc
the manufacture of the exvorted licensed products. This has been wel-
ccmed by many firms which have, as a result, come up with more ccncrete

export prograpmes.

G. Royalty remittances

Total f~reign exchange remittances for rovalty rayment and
similar fees from thke years 19Th to 1080, as reflected in the

Central Bank records, are as follows:

Year $000
197k 13,556
1975 14,578
1976 19,651
1977 26,552
1978 26,875
1979 28,740

1980 36,320
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Tor zhe sanme veriod, the follcwing are the total dcllar diszhurze-
ments (impcr*s and loan rerayrents, rovaliies and cther invisitles.

the Philipnines:

Year 2 »illien
197k -
1979 5.2
1976 5.3
1977 5.3
1978 €.8
1979 8.¢
1080 9.8

In terms of percentage of total dollar disburserments, the
average on a8 seven-yeer period dollar cutflow resuliing rom tech-
nical collaboration is a mere 0.36 ver cent. This represents a

very slight increase from the 1970 percentage of 0.25 ver cent.

", Restrictive clauses

.

Tables 9 and 10 list the types of restrictive clauses that

were observed in the agreements surveyed. Of the restrictive pro-
visions, clauses which provide that tl.e interpretatien of the agreement
or disputes arising between the parties to the contract were tc be
settled in accordance with the laws of the licensor or other cow:” “es,
had the highest share, having been observed in LO ver cent cf ¢° tal
agreements with restrictive clauses. These clauses were fcund to be
common in agreements of minority foreign capital participation and in

technical collaboration agreements.

Second in number of frequency are the expert restrictions, which
may te in the nature of a requirement for the licensor's vermission
nrior to exvort; exports bdeing allowed only to cert~in countries
and/or prohibited in other countries; a total tan on expor%s; or a

requirement that exports be nade only through the licensor's agents/




distributors. Exvort restrictions were fournd In 25 per cent oI the

total agreements with restrictive clauses. This rerresents a sub-
stantial decrease from the 65 ver cent Figure of the 1670 study.
This could be indicative of a groving awaraness and increasing
surport for the Goverament's export nromoticon rrogramme by trivate
industry. The Philippine Govermment consider~ increased export
activity as one 0 its major oblectives and in fact enccourages

export-oriented ventures with certair incentives.

I. TTB volicy on restrictive oractices

As a rule, the restrictive business clauses enumerated in
tables 9 and 10 are not allowed, as embodied in the Rules and
Regulations of the Technology Transfer Roard and therefore all
the above contracts with restrictive clauses had te¢ be reasgotiated.
In certain meritoriocus cases, compromises are made and exemptions

granted.

For example, the requirement for vermission or consent of the
licensor prior to export is never allowed, but a wording reflecting
prior mutual consultation between the parties is accepted. Prohibi-
ticn to export to certain countries, particularly where there are
existing exclusive licensees of the technology supplier, may only
e allowed .o the extent that the laws of the country where ex-
portation will be made prchibit such exports. Total ban on exports
and restrictions to export through the licensor's agents/distributors
are absolutely prohitited as far as the TTB is concerned. The same
is true of the tied-in purchase of rav materials. Provisions re-
lating to sourcing of raw materials/equivment are in fact required
to be expliecit in stating that sourcing from suppliers other than
the licensor is allowed provided the quality svecifications and

standards of the technology supplier are met.

Royalty free grantback of improvements is likewise an absolute

orohibition as well as clauses providing thet patent or process




improverents made Ty the lisensee shall accrue to the licensor.

The trohibition on the vost-termination resiricticn cn use of
<nowhow, on the other hand, does not cover knowhow with valid patent
registrations. Thus, a provision to the effect that the technology
recipient shall cease using the patented knowhow accuireé under a

technology transfer arrangement is accentatle.

PERFCRMAIICE REPCRT OF TTB

From October 10, 1978 to June 20, 1981, the TTB has acted on
32L applications, of which 259 have beer registered. O0f the 324
aprlications, denial have been made on T instances, mainly due to
the absence of any technology or knowhow beirg transferred, as well
as the lack of substantial benefits accruing to the econcmy. The
balance consisting of S8 contracts are still in the process of re-

negotiation which on the average takes around 45-60 &ays tc accomrlish.

In terms of tangible benefits bo*h %o the licensee and the national
economy, measures normally used are foreign exchange savings resulting
from the reduction of technclogy peyments and foreign exchange earnings
from export activity. The TTB policy orohibiting any form of extort
restriction is expected to broaden the export potential of Philippine-
made products and thus generate greater foreign exchange earnings of
the country. Employment generating caracity gives another indication

of the benefits derived from the use of immorted technology.

Using data gathered on 259 contracts registered with the TTB as
of June 30, 1981, total foreign exchange savings from the recuired
reduction of technology payments is estimated at $0L,065,739. Annual
foreign exchange savings per contract (using only those which were
required to be reduced numbering 141 out of 259) is estimated at
3133,427.00. Tctel estimated foreign axchange earnings for 5 years
from projected exrorts is $1,188,377,42k or an annual foreigm exchanse

earnings ver exporting firm, numbering 10k of 32,285,341, The average




annual level of employment is placed at 10,3k3. In additicn, all

S
PR

(o}

restrictive business clauses fcuné in the contracts subtmitte

registration were required to be deleted.

RECIONAL APPROACH

The setting up of a techrology transfer office and the conse-
quent renegotiation of technclogy transfer arrangements that do not
meet the guidelines of the TT3B in terms of royalty payment and con-
tract provisions are not the end objectives of technology transfer
regulation. It is only the first phase in the orderly sharing of
technology benefits among the technology surpliers, the buyers of
technology and the recipient host country. o matter how much con-
tracts are "sterilized" of restrictive clauses and sometimes excessive
payments, absorotion of technology imvorts and if necessary, adaptaticn
to existing conditions in thé recipient country, is necessary to arrive
at a meaningful transfer of a particular technolegy. This first ohase,
however, is all imvortant in conditioning the minds of the technclogy
suppl .rs to the new norms of behavior in the field of technology
transfer. The Philipvine experience on technolosy transfer regu-
lations has not been without problems. Like the adopticn of rules
in an otherwise free-for-all game, resistance cn the part c¢f the
players has to be met with careful explansticn and gradual adovtion
of policies and guidelines. Dialogues with the private sector, carti-
cularly the Chambers of Cormerce, have been helpful. Lecal comranies
have been assisted by the TTB sta?? in explaining to their licensors
the rationale of the TTB policies. In most cases, conditicns felt
unreasonable both frem the view of the government and from the supplliers
af the technology, afiter a thorcugh discussion, and scmetimes with minor
clarification, became acceptable to all the rerties. In all those tri-
vartite negotiations, it is important that there be scme vardstick by
which to judme the fairmess of the terms of the transfer of technology,

hence the need for clearcut technology transfer regulation.




1]

“t is always nelipfuil that these norms de of universal accertanc

or at .east te uniform within the regicn. To arrive a2t scme uniformity,
exchange of information and exgterience on the subject Is important. Tc¢
get the dest Ilaverage, harmonization of the rules of technolosy transfer

would be helvpful, even if initially it is limited within the region.

An important element in the institutional mechanism for 2 meaning-
ful technology transfer is the infrastructure to ebsord the imported

tezkhnology.

Lastly, tke sincerity of the varties to reaily effect the

transfer of technology transcends all contractual obligstioms.







Teole 1
MATICTALITY-WISE CLASSTFICATICN OF AGREFMENTS
BY TVPE QF COMPANY: (OCT 1078 - JUY 1081)

JU¥Y3TR 9T AGREEMEILITS

Jubsidiaries/
Majorit-r inority
Tareign o ital Foreizsgn Dyurelr Taechnisal
Particioation Capital Parti- Collatoration
Ccrranies civation Comvanies A zreement s Total
United States Ll 28 83 135
Japan 1 2¢ ai 73
United Kingdom 3 b g 15
Federal Republie
0% Germany 5 K 7 15
Switzerland 10 b 9 23
France 1 L £ 11
Ttaly 0] 2 2 s
Australia 2 3 3 8
Denmark bR 1- ¢ 2
Sweden 0 L 2 6
Xorea 0 2 2 L
Bermuda 0 1 0 he
India 0 9] 1 :
3elgium 0] 0 1l 1
Taiwan 0 1 1 2
New Zealand 0 1 1 2
Panama 1 1 0 2
Jetherlands 2 0 1 3
Luxenburg 0 1 e 1
HYong Kong 2 c 5 T
Norway 0 0 1 1
Malaysia 0 2 0 2
Singapore 0 1 6] 1
Canada 0 2 0 2
Mexico C 0 2 2
China _0 _0 1 1
TOTAL 72 o1 161 324
v v oy v
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Table
(OCTOBER 1978 - JUNE 30, 1¢21)

—WISE CLASSIFICATION OF ACRFEEMEATS

I) Agriculture

T)

-

Food
Beverages

Textile and Wearing
Avparel and Related
Accessories

Electrical Supplies,
Appliances and
Accessories, Etc.

Paints, Paint Material
and Printing Materials

. Pharmaceutical
. Metals, Metal Products,

Construction Equipment
and Materials

. Petroleum Products

. Cosmetics, Toiletries,

Soaps and Deodorants

Motors, Engines,
Machinery Distri-
bution Transformers

Cigarette and
Tobacco Products

. Office Supplies

and Equirment

M. Cars, Car Parts end
Other Transport
Equipment

N. Rubber and Rubber
Products

C. Paper aad Paper
Products

P. Telecommunications
Network

Q. Mercury Pollution

Technology

. Plastic and

Plastic Products

Subsidiary, Mincrity Fo-. T urely
Foreign-Owned reign Capital Technical

And/Or Controlled Participation Collaboration Total
1 3 i 5

5 A 12 25

- 1 L 5

k 6 23 33

7 16 26 L9

- 2 L

23 - 30

T 16 19 k2

1 2 L T

4 1 6 1

1 9 17 27

- - 3 3

1 2 1 L

1 L 8 13

2 3 2 T

6 1 2 9

1 1 2 k

- 1 - 1

3 3 2 8
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(October 1978 - June 30, 1981)
Industry-Wise Classification of Agreements

-2~

GG.

FH.

II1.
JJ.

Household Chemicals

Industrial Chemicals

Non-Metallic
Mineral Products

Restaurant Operation

Footwear and
Parts thereof

Pyrotechnic Products

Vehicle Renting
Business

Glass and
Glass Products
Manpower Office

Data Processing
and Systems

Dynamic Compaction

Wocd and
Wood Products

Metal Ore Mining

Water Based
Explosives

Inorganic Chemical
Products

Photographic and
Ootical Goods

Iron and Steel

Miscellaneous Products

TOTAL

- 2L -
Subsidiary, Minority Fo- Purely
Foreign-Owned reign Capital Technical
And/Or Controlled Particivation Collaboration Total
3 2 -
2 5 10
- 5 3 8
- - 6 6
- 1 -
- 1l
- - 3 3
1 1 1 3
- - 1 1
- - 1
- 1 - 1
1 - - 1
1 - 1
- - 2 2
- - 1 1
76 9L 168 338
vy VAAA'S VVVVV wvvv

*Total figure greater than total number of agreements because
of some agreements having more than one product category
as listed above.
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Taple L
{CCIOBER 1975 - JUNE 1981)
CLASSIFICATION OF AGREEMENTS
BY TYPE OF ASSETS TRANSFERRED

NUMBER CF AGREZMZI LTS

Subsidiaries/

Majority Minority
Foreign Capital Foreign Purely Technical
Participation Carital Parti- Collaboration

[yoe of Assets Companies civation Comranies Agreements Total
Patentcs, Trade-

marks,

Kuovhow 31 23 23 77
Patents,

Traderarss 0 1 o 1
Patents,

Knowhow 3 5 18 23
Trademarks,

Krowhow 21 30 5 105
Patents o] 0 2 2
Trademarks 3 1 11 1s
Knowhow 1k 31 53 23

TOTAL T2 91 161 ' 32k
v Vv AL CAAXAS




Table 5
(OCTOBER 1078 - JUNE 1981)
CLASSIFICATION OF AGREEMENTS BY TYPE OF ASSEIS
TRANSFERRED AGATNST COUNTRY OF ORIGIN

NUMBER OF AGREFREMENTS®S

Federal
United Republic Switzer- United
Type of Assets States Japan Of Germany land France Kinpdom Others ‘Total
(1%
(9N
Patent, Trademark, Knowhow 36 11 3 11 2 3 ¢ T '
Patents, Trademark 1 0 0 0 0 1
Patents, Knowhow 8 10 1 0] 0 5 26
Trademark, Knowhow 5h 20 6 l T 3 11 105
Patent 0 0 1 0 0 0 1 2
Trademark 10 3 1 0 0 1 15
Knowhow 26 22 3 _6 2 9 _30 o8
TOTAL 135 71 15 23 11 15 5h 32

VVVVYV VAA'AS \AAA) VAAA) VVVV VVVV \A'AAY VVVVV




TABLE &
(Cct.1978 - Tune, 1981)

Type of Agreements Classified
as to New/Renewal

i !
NEW RENEWAL TOTAL
I 1. Subsidiary/majority foreign
capital participation co. 28 44 72
!
II. Minority foreign capital
participation company 60 31 91
Ii1. Pure technical collaboration 108 53 161
E TOTAL 196 128 324

'
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Running Royalty
Lump sum
Fixed Royalty

Lump sum Plus
Running Royalty

Lump sum Plus
Fixed Royalty

No Royalty

TOTAL

Table 8
{OCTOBER 1978 - JUNE 1981)
TYPES OF TECHNOLOGY PAYMENTS BY COUNTRY OF ORIGIN

NUMBER OF AGREEMENTS

United Switzer- United

States Japan Germany land France Kingdca Others Total

97 L8 8 18 10 10 22 213

5 2 2 1 p 9 27

18 10 L 2 0 0 6 ho

8 9 0 0 0 0 10 27

2 0 0 0 0

) 1 1 0 0 0 1

134 T 15 23 11 15 W 317
\AAAAJ \AAAS LAAA \AAA v vvvv vvvy LAAAAJ

#*Seven (7) ot the total of 32h contracts surveyed were denied by the Board, thus the total figure of 317.
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fable 9
(OCTCBER 1978 -~ JURE 1981)
TYPES OF RESTRICTIVE CLAUSES

NUMBER OF AGREZIMENTS
Subsidiaries/
Majority Minority
Foreign Capital Foreign Purely Technical
Type Of Participation Capital Parti- Collaboration
Restrictive Clauses Companies cipation Companies A greemen t s Total

Exports restrictions
such as the following
nature: permission

of licemsor prior to
export; exports per-
mitted only to certain
countries; exports pro-
hibited; and exports
restricted to licensor's
agents/distributors

Tied-in purchase of
rav materias/
equipment

Payment of

Minimum Royalty
Royalty-free Grant-
back of licensee's
improvements

Patent /Process im-
provement of licensee
aceruing to licensor

Post-termination
restriction on
use of knowvhow

Agreement construed
or disputes settled
~.avding to lavs
2> than the
Lrrines/

, .+ .t silent
on mwverning law

Yenue of arbitration
other than Philippines/
neutral country

Period in excess of S
years/indefinite

. Automatic renewval

of Agreement

13

10

2k

16

13

16

3k

16

L3

2k

22

26

28

57

31

21

T2

38

27

a7

54

115

L2

Lo
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Table 9
(October 1978 - June 1981)

Tvnee of Restristive Clancee

Page -2-
NUMBER OF AGCGREZMEINTS
Subsidiaries/
Mg lority Minority
Foreign Capital Foreign Purely Technical
Participation Capital Parti- Collaboration
Companies cipation Comparies A greenmentts Total

K. Philippine taxes on
royalties shouldered
by licensee 7 13 2k LY

L. Sole liability by
licensee for in-
fringement suits 7 3 15 20

M. Royalties charged on
imported finished pro-
ducts/or on products
manufactured out of
non-licensor knowhow 2 2 - L

N. o wvarranty
provisions 3 10 18 21

0. Restriction on appli-
cation/use of

technology - 1 L 5
P. Non-recipro: al
grantback - 2 3 5

Q. Prohibition on manu-
facture of competitive
products 6 L 15 25

R. Price fixing - 1l 3 N

S. Secrecy obligation
after contract
termination 13 11 25 Lo

T. Restriction to
contest validity
of patents - - 16 16

Total number of agree-
ments with restrictive

provisions 60 79 148 287
Total number
of agreements 72 91 161 324

NOTE: Most contracts have more than one restrictive clauses.




TABME 10

INDUSTRY WISE GLASSITICATION OF AGREEMENTS WITH
ACATRIOTIVL  OLAUSCS

HE . -
AHE AL HERE
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sElgsle ARIK 3 g
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2 Felozls L B4 X1 1 3
= -1 ® -g 2 - [od Bt 3 P
a g + g .a e 2 Y - - g
HIK BRI EHER ; ‘;'5'5‘3» . ¥
¥ HEEHEHHE NSRRI G R
v sla 3 - 0 b F 2 al =) 2
A. Cnpod cesuiciions such as
of Ihe following Ralure:
potmission of lconsor pslos
1o expavt; exporis caly 1o
ceatlala countiles: exporis
prohiblied; expurts resuicled
0 liceasos’ s ageats Bisul-
butcss ¢ ¢ iy 4 Ju | 4 ® 4 ’ b ] 3
3. TNed-ia puschase of (aw
metectals - 111 1) 1 {s e Y [} LI L ]
C. Paymeat of minimum 1oyaltly ] 1 [ ) \ ] ] 1 3 ]
D. Royeliy-lree Qraniback of
Jicenses' s lmpsovemen’s b ] 1 ] » b ] L} ] | ) ) 3y |2 )
. PaientA10Cess lmprovemeals
acciulng 10 licensors 3 a
7. Post-laimination Resuilotion
on use of Aaowhow ) L L 2 e o V| Vo 4 s |
Q. Aissmanis conaliues oF
flapa setlled sccuediag
10 laws other thaa the Phile./
Agissmant silent on gaveruling 2 Jr2{2 o jar]2 Jrajnngs y [ie ] TR} 4] ¢| )
law
H. Venue - othes than Philippines /
asuirel countiy 3y TN [ ) ’ [J ) ] ]
1. Peclod 1a envens of § yeare/
Indelinlie ] 2 |y [ 3 R ) ] ? !
1. Aulomalic renswa) of Agresment 4 2o | ¢ Jy ) $ ) \
K. PR, laxes on tovelties
shoukleied by licenses 1 ) Y 13 {}) [ 11 4 F] 1
L. Scle lablilty by licanses
foc Infringament Py ) 2 [] l s 4 [ ]
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Agriculture

foods

Deversges

" Textile, wesring sppere]

- Llecirical suppiies.

189

Patnts, psint § printing
moterisls

Pharmaceuticels

Metsls & metal products

Petroleus: products

.Cosmetice, toletries,
! soeps b Cetergents

Motors, engines &
ko]

Cigeretis § tobacco
__products

. Office ssFilos ond
. squipment

Cac. cor parts § other
uans

‘ Rubber & rubbec.products

Poper & pever produces

Teleccomwnicatin
setwark

*Pastic & plastic profucts

Bousshold chemicels

lndub tris] chemicals

Noo-sestallic products

footwesr & related parts

Pymotechaic products

_.Ghu & glass products

Mercwry pollstion
tachaology

: Restaursnt aperstica

Nlmmm-out products

1Vel Loje renting business

Lesher & leather producta

'Nonao-cr office

Dets processing systems

and analysis

Dynamic Compaction

—

‘Wood § wood products

q_ Mozl Ore

Other Chemical Products

lnorgenic Chemcal Pro.

Protogrenie § Optical
Goods

lron & Steal
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