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Iechmolooy Policy In Maleysia

1. The Government of Melsysia considers technolo;y to be a vital
factor in the development of ihe industrisl sector of the cmmtzjr. It
recosnises that :he existing domestic technological capabilitiss is not
sufficient to fulfill the needs and to meet tha demands of the industrial
sector which is expected to play e promineni role in the economic developmant
of the country. Thus the Govermmenl places great emphasis on the acquisition
of technclogy from abroad to aceeleraie the process of industrislisation and
to aptimise production,

2, Tt has alwsys boen the Gov-rment's palicies to encoursge and promote

the inflow of eppropriate tachnology to complement her development efforts
particularly in the 4ndustrial sector. The technology policy of Malaysia is

in fact an integral part of the Industrial Palicy which in turn is framed

with the context of Malaysia's Development Plans., The Industrial Palicy,
representing also the extension of the New Economic Policy (NEP) is aimed at acce-
lerated industrial development, primsrily through the private sector, with

growth taking place concwrrent with planmned redistribution of owmership,

control and employment both in terms of Malaysiens and non Malaysians as well

as among Melaysians to reflect racial compesition, -

3 'The two legislations within which the Industrial Palicy operates are
the Investment Incentives Act 1968, and its amendments and the Industrial
Coordination Act 1975 and its amendments. The Investment Incentives Act makes
provision for encouraging by way of reliof from income tax the establishmant
and developmgnt in Malaysia of industrial and other commercial enterprises as
wvell as for the promotion of exports, The Industrial Coordinatiorn Act on the
othar hand provides for the coordination and orderly development of menufacturing
activities in Malaysim, The two legislations ezﬁorsed the Governmentts
commisnent to promote investments, both foreign and local and in che process
also to rogulete and monitor techmology traomsfer in the country; the issues
of technology tronsfer bein: closely linked viih the issuss of foreigm

inrvestoent,



fon of Remdatory S

lre The present regulatory system operates within the framework of both
legislative provisions and administrative procedures. A mamufscturing
liecence is recuired under the Indusirial Coordinating ict befors any
manufzcturing activities is carried out. Whather or not the licence will
be issuzdé uvith specific incentives will be considered in the context of

the Investmont Incentives Ack, By virtus of one of the conditions imposed
on the mamufacturing licence all agreements =ntered into between the local
and foreign parties will have to be approved by the Ministiry of Ilrads and
Industry pricer to sheir signatory. The conditicn reals as follows se

* The company shall not enter into any agresment particularly

~for starting-up operations, technical know-how and assistance,
services (including employment of expatriate persomnel)
management, purchasing, marketing, paymeat of royalty, patent
and traie-marks, without the prior writien approvel of the
Ministry of Trade and Industry,.

The above condition shall not apply in respect of purchases
of pachinery requiring the services of techmicsl personnel

from the machinery mamufacturers to oversee the inmstallatiom
or starting-upoperation of the machines concerned,®

The palicy of screeming and approving. agreements dates back as early as 1968
" with the enforcement of the Invesiment Incentives Act, Evaluation of the
acreements was based on certain drewn guidelines egvalved over the years.
Agreements are screened by the Tecimicel Agreement Unit of the Industries
Division of the, Ministry of Trade and Industry and then submitted to the
Licensin; 0fficer, (he,is alsoc the Secretary General of :he Ministry) to

be approved or oitherwise.-



Guidelincs For Selection, “valuation and Hecotistion of
Technolosry Transfer Arranrements

5e In Meleysia, the selection, evaluation and zctuvzl nesotiation of
the technolory transfer arrangements era the responsivilisy of ths local
entreprenewrs themselves, since inves:timents are made iy private companics
in a free enterprise economy. The Government, through the Ministry of
Trade and Industry plays a coorcinating, advisory and monitoring rale
where transfer of technology is concerned, <Lhis role of the Govermment

has been translsted in the form of drawn guidelines to be complied with

by ell forcign invesiors so as to ensure fair ond equitcble terms in the
licensing agreements. Broadly, the two arcas of importance to the Ministry
are as follows:. |

I. Guidelines for the selection of technology
and the technalogy supplier

(i) Selection of Technalogy

(a) It should be determined that the tecimology
has been commercially proven and yet is not
obsalete;

(b) Alternative techmologies that may be
available should be evaluated comparatively
viz the follouing t=-

= cost of obtaining such technologies;
= principal inputs required and their
local availability;
¢ ~ estimated manufacturing costs and
’ profitability;

(c) Hhere the techmclogy has to be obtained from
a particular country because of some constraints,
a comparative svaluation should still be made,
to the ertant possible, as in (b) ebove, for
purposes of negotiniion. ’
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(44)

Selection of Foreirsm Licensor

(2) Evaluate the position of the licemsor
Viseamvis other Ioreign parties from whom
the same or altsrnative tecimology can be
obtained;

(b) 4ssess the licensors experience and
capability of providing the technical
assistence required;

(¢) Obtein information on the size of operations
and nature of product mix, where the licensor
is a mamufacturer;

(d) Ascertain the licensor's past licensing
experience,

II. Guidelines On The Provisions In Ths Licensins
Acreements

&Y

(44)

Definitions

The techmalogical content and the princinle
features of the tecimalogy or process being
acquired; the anticipated production to be
achisved and the quality and specification

of products must be defined in detall, In
addition, particulars of technical assistance
and services to be rendered by the technology
supplier and the manmer in which the technology
and technical services should be provided, must
also be clearly specified.

A s to wents

The tecimoalogy to be supplied should incorporate



the latest development known to the technalogy
supplier and in the event improvements, inno=-
vations or breakethrough in technology are
effected during the agreement period, including
new patents applied for or registered, the ’
techmology-buyer must be informed and must be
given full access, ’

(44i) Remumeration for Techmclogy

(a) Pzyment for tectmology can be in the form of
tfixed lunp sum fee' or ‘a rumming royalty!
or the ‘combination' of lump sum fee and rumning
royalty for a period of time, Lump sum payments
are usually allowed in cases where the know-how
can be fully and completely transferred and
absorbed. The method of payment that is pre-
fershle is the running royalty based om net
sales,

{b) The rate of royalty payment is normally imputed
in relation to the level of techmalogy and the
principsl elements of transfer. A rate of 1%=-
5¢ of net sales can be considered where *net sale!
is to be defined as gross sales less sales
discounts or returms, transport costs {including
freight), insurance, duties, taxes and any other

f f charges.

(¢) The practice by socuwe suppliers of techmalogy to

itemize the services under separate agreements

in which fees are cherged is nol allowed,

(d) Capitelisation of kmow=how fees or royalty
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over and above the foreign tangible financial
participation has never bsen encouraced by

the Ministry as this would mean that payment for
technology is mede in advance even before teche
nology is transferred.

(iv) Duration and Renewal

4

(a)

(b)

(e

The guideline on the duratiom of azreement is

the adequa cy of period for full absorption of
the acquired techmalogy by the local company.

The 1life of any patents relating to the technow
logy is alsc taksn into account.

As a rule the Minisiry normally approves an
initial) period of 5 years and any renewal
thereafter is subject to prior approvel of the
Ministry, This is to ensbie the Mindstry to
review ard evaluate the extent in vhich the
local company has acquired and benefitted
from the transfer of technalogy during the
period of the agreement; whether the feea padd
commensurate with the techmalogy transferred and
also whether the tecimalogy transferred during
the first five years is conducive to the

comtry*'s industrial development.,

The perdiod of five years is considered to be
,sufficienﬂs lonz for certain less sophisticated
technalogy to be acquired though in the case of
highly sophisticated techmology the period may
not be adequate, in which case the Ministry msy
approve an extension of such agreement,



(v) ZIrsining
The provision for adegquate training in the
technology supplier?!s plant and ineplant
training in the locel plant should be cleraly
specified, In the case of ths former, the
mumber of personnel to bz trainsd, the areas
of training and its duration as well as the
facilities to be made available should also
be defined.

(vi) Patents and Trade Marks

Patents and trade marks may come as one of the
components of the whole techmology peckage,

In the case of patent, it is of utmost impore
tant that those patents involved in any process
know-how be explicitly defined in the agreements
andtheloeal-empazvisgrantedthewerrights
over all such patents, Where the life of the
patent extends beyond the duratien of agreements,
an arrangement should be made for contimmed use
of the pataents after the expiry of the agreement,

(vii) Confidentiality/Secrecy

A clause relating to confidentiality of information
end data is normelly incorporated in the agreements,
The Ministry generally does not allow the local
company to be hsld responsible for information
divulged by their persomnel or throush other means,
However, if the imposition of such a clanse is
beneficial to both the contracting parties, it should
be confined to “he duration of the agreement only,

(viii) Cuarcntee/Marranty
4 techmalogy must, in the ultimate, perform in the
nanner expected by the tachmolozy tamyer. Though



the type and form of guarantees will vary with

the nature of She projects, the azreement should

at least define gusrantee with respect to the
production capacity, product quality and specifications
and other features of the manufactwxring process.

(3x) Texes
A tax of 15% is levied on payments made to foreign

supplier of techndlogy and this tax bas to be borme
by the reesipient.

(x) Governins Laws and Arbitration

The governing laws should be Malaysian laws and
arbitration proceedings must be conducted in Malaysia
in accordance with the Malaysiam laws or the UNCITRAL
(United Nations Commission on Internatiomal Trade Law)
Arbitration Bules at the AALCC Regional Cemtre for
Commercisl Arbitration, EKucla Lumpur,

Organisation of The Techmology Transfer Unit In The
Ministry,

6. The Govermment department resp.msihle for screening techmdlogy

transfer arrangements is the Techmical Agreememt Unit in the Industries
Division of the Ministry of Trade snd Industry. The Technical Agreement
Unit's function can be briefly described as follows :=-

(3) proeessing of all types of agreements (technical
fmwhou,, management, jointeventure, enginsering etc)
to be signed by companies licensed under the Industrisl
Coordination Act 1975 and its amendmenis thereafter,

(41) processing of all types of agreements of companies
wndergoing restructuring, amalgenation, merger, etc.
approved by the Foreicn I;vesmt Committee, Prime
Minister's Department, )



(iii) study and processing of Investment Guarantee
Agreements; and

(iv) participation and invalvemont at the international
level (UNCTAD, UNIDC, SSCAP etc) on matiers relating
to technology traunsfer,

In carrying out the above functions, the Techmical Agreement Unit would:-

(i) Advise local companies on the guidelines and

requirements of techzdogy transfer sgrecments,

In this connection, handouts on guidelines and
modal agreements are made available to the companies
concerned;

(i1) Assist local companies in their negotiations
with foreign licensors, including direct
negotiation with the foreign licensors in the
presence of the local companias,

(441) Participate actively in international forums
relating to matiers on transfer of tecinology.

Te The Technical Agreement Unit hes a total staff of five officers .
with one officer heading the Unit and the other four officers being in charge
of agreements of different industry groups. A compeny in submitiing an
application for a mamifacturing licence has also o submit 3 sets of the
draft agreements to be signed. The application for a manufacturing licence
is reviewed by the Action Committee On Incentives while the draft agreements
are processed by the Technical Agreement Unit. In processing the agreements,
-she officers concerned will study the project application and the eveluation
put up by MIDA (Malaysiz Industrizl Development Authority) to have a cleer
picture of the project - its viability and its coniribuiion to she country's
econorrye Af'ter the necessary considerations, the agreexment is then screemed



in rclation to the policy guidelines of the Ministry on techmology transfer,
In coses of biz projocts invelving substantial capital investments and
vhere direct nerotiations is being undertaken betwean the local and foreign
pertners an oificer irom the Technical Agreement Unit will be representated
in such negotiations,

8. The staffing, responsibilitiss as well as the procedures from
the submission of an agreement till iis approval is shown in the flowchart
belov s ‘

FLOUCH/RT DESCRIBING THE
PROCESS OF XPPROVAL QF

CONTRACTS AMD AGREEMENTS

Agreement Submitted By
Company

Application Received

[nmmr/nepucynmm - Industries Division
* Technical Agreement Unit
# Record application

#% Registration and
£iling

l

’ | Head of Unit |

General Review

- :

2



Processing Ofﬁeerw

1. First Reading
2,  Hegotiation (Direct or through lstters)
3. Further Negotiation (Direct or ihrough

4e Proposal for recormendation for Approvel.,

letters)

Head of Unit

# Forward recommendation licensing officer

* Review

!
l
14
f
l
i
1
!
|
I
=2

otherw:!.se

: Inforn Company Officer to j:
| Record N
[

R4 N

- The Company Appmalﬁeeorded!n‘l‘hecumany's
Agreement Card :
* Letter of Approval Barticulars

# Compary send signed
agreemont for verification

by Ministry, °

————— >

#* Name, address of Company

* Date of Approval

# Licensor's Name & Country of Origin
# Duration of Agreement

# Remmeration

#* Products

* Qthers

Flow of Agreement Before Approval

Flow of Agreement After Approval




e The above flowchart shows the process by uhlich an agreement

is evalunted and finglly aspproveds In cases vhere the terms of the
agrzecent are not in line with the Ministry?s zuideelines or where certain
conditions are comsidered as umfavouralle Lo local companiss, the Mindstry
can approve the agPfeements wiih tha eondition thal the terms and provisicns
be amendad or the Mindsiry may even approve an agreement with a lower
royalty rate than that agreed upom by the two parties to ihe agreement.

If a company feels that the conditions imposed by the Mindstry are
unaccsphoble, then the company can put up an arpeal with édetail writeout
supperting the appeal. The agreement will then be reviewed again in the
lizht of the appeal and reference %0 the licensing officer will be made
for a final decision.

Overviow of The Tackncoloc ement3 A

Aegistored liith The Ministrr 19751980

1¢C. The Ministry has approved a total of 429 agreerents between
1975«1980, The tables belgw indicste ths particulars of the agreements
aprroveds

Tahle I « of Aoreements

Types of Agreements 1975 | 197 | 1977 | 19% | 19m | 1960 | Total
1. Techmical and Knovhew 27 3 a | 4| 5| a| 2
2. Monageoent | 12 7 7| | 13| 32| e
3. Joint Venture . 6 6 4 7 8| 16 | a7
4o - Service 12 5 1| 12 8 - 3
5....Trade Mark 1 5 - L 4 16
6. Besic Engineering - - - - - 4 4
7. Total 58 53 33 | & | 8 | 15 | 429
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Tabla II - Agreements By Coumtrics

Same of Countries 1975 |197% 1977 |19m | 19™ | 1900 | Total |
1. Japan 22 2 7 32 a 29 132
2, United Kingdom 10 6 4 13 1 19 63
3. United States of Amerdca| 6 4 1 9 8 un 9
Al.. India 3 5 8 7 5 5 33
5. liest Germany ' - 1 4 6 n 9 a
6. Australia 3 2 1 - 4 | 2 22
7. Hong Kong 1 - 3 3 2 9 12
8. Singapore 3 2 2 1 2 5 15
9« France 2 . 4 - - 2 1 9
10, Italy 1 1 - 1 1 2 6
11, Panama - - 3 - 1 1 5
12, Switzerland | - - - 2 1 1 4
13. Horvey - - - - 1 1 2
Yo Others; . 7 7 - 8 18 10 '50
Total 58 53 33 a2 &8 115 429

# Others include also agreemenits simed with

Malaysian companies,




Table III - Agreements By Indusiry Crowp

Industry Growp 1975 | 1976 | w977 | 197 | 19m@ | 1960 | Total
l. Electronic and
Tlectrical 17 9 5 pa} 16 22 %
2. Fabricated Metal 8 3 7| 16 15 54
3. Chemdcal 3 - 4 19 8 12 46
4e Motor Vemicles 5 - 5 7 1 2
5, Food 4 7 2 2 8 8 A
6o Textiles 6 7 2 4 - g 27

7. Basie Motal - 5 3 3 5 7 23

8. Scientific & Optical
Equirment 2 6 1 5 4 4 22

9« Pulp, Paper, Printing ‘
and Publishing 4 1 6 5 4 2 22
10, Rubber and Leather é - 1 2 5 8 22
11. Non Mm 1 6 1 1 7 5 2
12, Palm Cil Products 1l - - -8 3 6 12
¢

13, Hotel - 5 1 - 2 g 1n

l)e Flastic & Petroloum=
Total 58 53 33 a2 g8 | 15 429




The fallowing can be noted from the tables above :=-

(i) 4 total of 429 agreements was rogisiecrsd snd
approved by the Ministry;

(ii) Japan torped the list in S:rms of the greatest
mumber of agreements signed with a foreimm
country representing 31% of the total agreements
signed;

(iii) By industry group, the electronic and electrical
group had the highast mmber of agreement sigmed;

(iv) More than half (242 agreements or 56%) of the
total agreements were of ths tecimical and kmowhow
type faollowed by management agreements,

Conclusion

11. = The regulatory machinery for registering and approving technology
agreements has infact evalved from one of ad-hoc measures in the 1960s to
the present orgenised and systematic approach, The rale of the registry
could be further extended to provide more elsborate services to loecal
entreprencurs especially in the pre project stage by dissewminating adequate
and useful information on technology suppliers, The scope of the registry
could also be further expanded to monitor the implementation of technology
agreenents as well as to evaluate the effectiveness of tecimology transfer
in various sectors.

12, The role of technalogy regulatory agency in Malaysia has potential

for further expansion in the lisht of accelerated indusirial growth. As can

be seen from the tailes presented, the number of tecimologzy agreements
_.registered and approved has been increasing over the yeers and is anticipatved

to increase further in the coming years, However at the present moment, the
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regulatory system will suffice and like all other govermment agencies,
the system enforced is not a static system but will be changed or
adapted to meet the demands of the changing ciraumstances.



