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This paper reviews prohlem areas which have arisen between
Project Authorities ard Contractors on some projects in
developing countries, both in the pre-contract and contract
stages. It is written from a Contractors view-point and sets
out what a Contractcr believes have been the principle restraints
to the successful and prompt completion of Fertiliser and
Chemical Process Plants. It is acknowledged that there will
be a number of Project Authorities who could produce evidence
of the failure of Contractors in meeting their full obligations
on projects, but it is probable that a review of the causes of
failure to complete prcjects on time or to meet guarantees might
well result in an equal division of the respcnsibility for
failures between Project Authorities and Contractors.

Responsibilities of Project Authority in Pre-=Contract Stage

1. The first requirement must surely be that a decision to
proceed with the Project should be made, before Contractors
are invited to prepare bids. Yet how often are bids
invited for prcjects in ceveloping countries which are
never implemented, or which are deferred year after year,
for in some cases, up to ten years. The cost to a
Contractor to prepare a detailed proposal for a nlant and
to have teams cf engineers travelling to the site and for
discussions with the Procject Authority during the pre-
contract period, can often amount to as much as US$250,000.

2. Having reached a decision, backed up by the appropriate
Government authcrities where necessary, to proceed with
the project, with reasonable certainty, it should be a
normal requirement for a Project Authority to:-
a) Prequalify the Contractors to bid for the project
b) Draw up a comprehensive enquiry document

c) Select the site, and plan sources of main utilities
as electricity ard water

d) Negotiate in principle, the proposed main sources of
financing required
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e) Invite propcsais from pre-quelifited Contractors,
and carry out dotatled ass.cssment of these when
received.
3. There have beers cases o' livitaiion to Bid documents being

sent ©Ut to as mary as 14 or 1Y CJenrractors, which can
hardly be {n onyones best ingerestu, 'the curreni World
Bank or Asian Cevelopment a1z practice of limiting the
number to 4 or 5. has muci o commend ot Referance has
already been made tc tho Sion coso o Contractors of
preparing proposals and this coupled wath o Lne rormal time
lag between fnviting tenlers ano proiodh Lap lenentation
(which appears to averave Ip develonina oountries around

twe vearsi, and choe egroor o ont L gctur Lonow v kad,
leads to Conuractors tatin. .o s o0 Line 1o opposing the
- ot po

current demands for large had honde.

4. A Project Auilhority which dues not heve che staff to under-
take these pre-contrac: rocutrerents, should use the services
of an experienced Conzultant, and not, 7 1s sometimes the
cas., expect Contractors to provide a free service in
formulating the proicct reguirements, site selection and
reviewing varicus alternative schemes for economic viability.
A fair assessment ¢f Contracicrs kbids without a ccmprehensive
enquiry dccument, can hecone aluost an lmpossible task.

5. Perhaps the most serious pre-contract problem in recent
years has been than associated with the gquestion of when
does a Contracht Lerome effective. thas o are many examp les

of Contracts veing siqned petwee: Projent futhorities and
Contractors, bu which have not becsume effective for many
monthks {(and in somg casas years). T¢ bhecome ecffective,

it is gererally nececsszary in developing countries for some

or all or tre following crndirions nrecedent to be established:-

a) Approval of Contrast hy the srejest Authorities
Government, irncluading i1ssue of iepor” licence

b) Agpproval cf Contract by the Lentors

c) Completion of Financloqa arrangerenty

a) opening of Letters of Credit or making Downpayment

e) Complementary Jontract fov Local work to be Effective
6. There has ke a trend 1n revent cears for meior fertiliser

en

projects to re finanzed on a melti~iateral basis, with
somzrimes as aany as seven Lenders, ard the time required
for all Lendeuvs to approve - Cratract can he considerable.
Contractors are often :skeq to 3 1! eonocineering work
following Contract siugtaturs nd {v advence of the Contract
becoming effoctive, or the pleaa that they should understand
the difficulties tnat P-n e s Autnorities have in obtaining
Government and Finan<ial approvais. Tentractors will
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goor firds that the interest charges duz ara a year in
arrears an well, Project Authorities will generally

leme tl.~ir Government Ministries and plead for the
Contrac’ ors understanding, bLut agaln this woes not help,
caa there must be no doubt that the regpontibility must
Cleacly be with the Project Authority for ensuring that
payments are properly made when due.

Pn ~rticle on the widespread delays {n payments to
Conuultrnte, puimarily 31e *o the buveaucrastic building

of proerwoirk roadilocks -otvueen the clients money and the
cemenltant tnvoices  aprr a-ed {n A receat ‘aeve of the USA
Eoblinie o dourual Yo oridwane Too peohgt Thlh rafers to
the irheoant "ot i Llie Lette. ©fF Credid aysuena which
often requires that ron-fixed alements of the Contract Price
should ke provided €for by Tettern of Cradit opened at later
Binguz, that revalidating is pertlodically neccessary, or that
revolving typrs ot L of C need frequent raplenishmernt.
Payment delaiys 50 often rasult Srom inadequate attention to
the updnting of Lthe T of C. So important ig this subject
that the Intcrnoaticnal Faderation ~f Conaulting Engineers
publisirec 1n May 1977 its booklet "Giuide +o th. ~e and
eruneration of Independant Consultant~ for Engincering
Sexvicen", -iiich recommenda fairly strongly worded safe-
guards Lin Contracts.

Delay in making payments due to Sub~Contraciors and Suppliers
cen ofton jespirdise the obtaining of hack-u» services
required during the constiuction, testing snd commissioning
pheses of a Crptract. There are instances of accidents
occurring aftr. the Contractors 3taff tad laft site and un-
informed sources hed sritici~ed the Contrar or for leaving;
yet in feot the Contractc= had 1eft hecnuse the Project
Authority had r.fusz2a to pay for tha siaff tn atay on at the
gita.

In the light of the foreg:ing is i& not surprising that many
Centractors ralasn objections to tane provision of Performance
Bonds for substantial asums, throughout chs Contract Period.
Perheps wiere large bonds are called for a 'quid pro quo'
remady micht bLe considered in a Contract.

Expatrintes - Terrws and Conditions

1'

“he nead to provide ot the glta, dvring Consteucticn and
Commisaioning of the Plant, for the services of experienced
expratriate st~tf, 1o withcut question. licwever the numbers
to be provided, their responsibilities, and their te-ms and
conditions, are fraquently arcas of differing viewa between
A Project Authority and » Contractor. The numbers should
be arrived at by mutual agreement, but be flexible enough
to meet the Frojact needs. The responsibilitins will
generally be chuse associated with prov'iing guidanca and
advisory services to the Project Authori 'y, although there
is a tendency in developing countrier o attempt unjustifiably



to link expatriate services with responsibiiity for local
c¢ontractors (even though therc might be ose oxpatriate and
several hundred locai contractors staff!)

It is cbvicusly highiv e irapls that the Contractor should
endeavour tc¢ send his most compatent and experienced gtaff

on expatriate assgignments, but unlc&s the terms and conditions
of such assigrments .re squitibie and acceptable to the
Contractors staff, L¢ will utten rnot be possible to persuade
the richt neople tu ceo Tt orust Le rememberesd that we cannot
ferce people to g¢ on rhese assygnments, nor can we prevent
staff from leaving the site und returning howe if conditions
are unacceptah (e, Honece we should. in Yhe 'nterests of all
concerned, In our utmusi to €isure teon acceptable condltions
are included in the Contract.

It has tended to become the norm in recent years, that all

the local facilities required for expatriate staff, are
directly provided by the Project Authority. This basis has
much to commend itself since it can cvercome probliems
asgociated with local requlations. import controls, avail-
ability of resources and such like. But what happens if the
Project Authority is unable, or fails to provide the facilities
required? It is in fact difficilt to provide adequate
remedies in a Contract which de not nave pessible serious
consequences on the completion of the Project.

The principal areas where problems have arisen on terms and
conditions are «s follows:-

a) Provision of accummcdation to an acceptable standard
for both bachelor status expatria*es, and those
accomparied by thaeir farilies. Generc ily, families
should be provid:d <or when the assignment is likely
to exterd beyond o period of 4 - 6 months.

b) Provision of household escentials including furniture,
soft fwrnishingys, refrigeratcr with deer freeze, cooker,
washing machire ind necessary cnoking utensils, crockery,
cutlerv, alr ccnditioners, ere.

c) Transportation both tc ang frow the expatriates country
to the site, and provis.or oY & ca:r at the site area for
the expatriate and his famil., For long assignments,
arrangements need to be irnciuded tor home leave trips,
and in energencies for return for medical attentlion or
other domecstic reasons.

4) The facility to be able to import, where the need arises,
foodstuffs, drinks and cigarettes, without tne burden
cf high duties beins pavable.

e) The provision of reasonable medical facilities for
expatriates ard their families 3t the site area.
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£) Local tax exerontion should be provided. or arrangements
made for any local tasatiun to e payable directly by
the Project Authority. Gonerally wien "ALd" funds are
appl ed to a projest v youln be cwpeastad that the

respective Avthe Tlics vauld re.oh on ayrveement on the
taxallop sspects 1o ensure that the "/ 13" funds are not
utiiiised f{ur tax payments. ‘inde this heading, the

Project Authority must also be responfible for cbtaining
- the necessary Worik Permite, whers required, for expatriates.

g) The proviaior of lecal living aliowarces, in local
currency, to defray ali normal Jiving ocsts relevant
to the ara:

In all areae listed ahove there are many examples of Project
Authoritieg failing to previde the taclllitles required. Even
more f{requently, the picvicion of assential items has not becn
arranged in advance, sn “hat. the axratriate has had to survive
in di1fficult circumstances awaiting deliveriag, N remedy to
be considered in a Contruact 18 a nlause providing that the
Contractor may provide the fa:ilitias in the event of the
Project Authority'as default and 1ll costs relating to such
proviaion shall be payable to the Contractor.

There have been instances on ioucal taxation where taxes have
baeen assessad on expatriates, inciuding ilabilities in respect
of accommodation, trangport, schooling, etc., to an amount
exceeding the expatriates actual salary!

3. If difficulties are enticipated by the Project Authority in
providing the necessary facillties, then 1t is often possible
to arrange that the Contractor or the individual expatriate
can impcr the !tems concernel, providing th . necessary duty-
free import faciilty is arrai.ted.

Conclusion

This paper is not intended o be 3urt a critical review of
Contractual problems with .n ewmphasis on deizults by the Project
Authority (there s in fact probably more tige at this Seminar
devoted to tha defaults ~f the Contractors). Tt i8 & serious
attempt to put over the fact that thew will aiweys e two

partier to a Contract, and that a Coptraci ancou.d ideagily he
written to safequard :he lnterea s cf bath parties equaelly. There
can after all be ro pr.unt in Proiect Authorities ingisting on
prohibitive bonding requirements nr sars! Ceatract conditions,
which will tend to limit the irtaerest taker in the Proiect by the
more competant Contractors. Surely a Project Authoriry sheuld be
looking for the Contractor with the richt process, with good
axperience, ané one who i5 competitive -n price and performance,
rather than cne which is purt of a major covpuration cr Govermment
undertaking, or, a iirm which 5 not able to »htaln contracts under
normal competitive bidding arraiscement:. Thore can be doubt that
a properly balanced Contract will do much +2 ald *he ultimate
succesaful coupleticn and operatisn of the Dradect.
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