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Current practice as regards contracts; ways to improve contrect
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cover for consequential losses

Background Paper
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1/ This paper was prepared for the Negotiations Bection of UNIDO following
the recommendation of the Pirst Consultation Neeting on the Fertiliser Industry

that this subject be exmmined in depth by UNIDO, It will be one of the dack-
ground papers that will be submitted to a Working Group on Contracts and

Insurance that will be convened by UNIDO prior to the Second Consultation
Min‘.

This dooument has been reproduced without formal editing.
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The Lima Declaration and Plan of Action,adopted in March 1975,
recommended that UNIID establish a system of consultations at the
global, regional and sect.ral levels. UNIDO was also requested to
provide a forum for the negotiation of agreements in the field of
induetry betwesn developed and developing countries and among
developing countries.

The Pirst Consultation Meeting on the Pertiliser Induetry wae held
on 17-21 January 1977 and was attended by representativee of Governments,
industry, labour etc., from more than sixty countries. Paragraphs 17-39

of the Report of the Meeting ( [IYWi.242/8/Rev.1) are particularly
relevant to the subject of this paper.

37. On the question of transfer of technology and purchase of
enuipment and services, the Consultation Meeting recognised

that there were occasions when fertilieer plants and specific
items of equipment had not functioned adequately, and buyers

had suffered high consequential losses. It was further noted
that the protection given by penalty clauses in international
contracts was inadequate protection against consequential lossss.

38. The Consultation Meeting examined the propoeal made by

UNIDD to investigate the possibility of eetting up a multi-
lateral insurance scheme covering consequential loseee. The
Meeting supported the intentions underlying the scheme but
realiged that prictical difficulties might arise in its imple=
mentation. It vas felt that one of the best forms of insurance
wuld be to select carefully reputed and experienced contractore,
adopt proven technologiee and equipment, and ensure that contracts
contained appropriate guarantes clauees. The Meeting suggested,
however, that UNIDD should examine the prectical aspects of such
s schemes, which could be considered further.

39. There was general agreement that the work done by UNIDO on
model contracts would be of intereet to many countries,
rarticularly those in the early etagee of development. However,
because of the variety of local oircumstances, legal syetems, and
sconomic and managerial capabilitiee, no eingle model would be
universally applicable. Neverthelese, the Meeting suggeeted that
UNIDD should continue ite investigations into altemative forms
of contracts and should suggest guidelinee for the developing
ocountriee’ use. A variety of contracte, including turn-key and
semi-tumm-key contracte, and contracte for engineering services

’ only, process know-how and some capital equipment could be con-
sidered at the same time.




T™he Oonsul tation Nosting found that a number of topics required
further examination and, if necessary, the establishment of Workin

Oroups for the purpose. Topic 1 is described in paregraph 64 of ke
Report as follows:-

"Contract procedures intended to ensure the sucoessful conet™io-
tion and operation of fertiliser plants and the suggested multii-
lateral insurance scheme intended to ensure the proteciion of
the interests of all parties concerned by providing, in
particular, adequate compensation for consequential losses."
T™is paper has been prepared for the Working Group on this topic

whiok will be convened by UNIDO early in 1978,

The subject will be first oconsidered at a Technical Seminar on
Oontracting Nethods and Insurence Schemes for Pertiliser and Ohemical
Flants oonvened by UNIID and the Pakistan Government in Lakors from
29 - 29 November 1977.

T™is paper ia one of the background papers which the Working Group
and Teohnical Seminar will be invited to consider. It desoribes curremt
oontract practices and analyses how they protect the int~-: uts of buysre
and sellers of fertiliser plants. It briefly oonsiders whether they
provide adequate compensation for oonsequential losses and poses some
of the prodlems that will have %0 be overcome if such losses are t0 Yo
covered by & multilateral insurence schems.




1o This paper considers ways in whioh problems in the construction and
operation of fertiliser plante can be avoided in the future.

2. The first part of the paper oonsiders current contrect procedures
for the construction and commiseioning of plants,

Medal_Contrect for the construction of fertiliser clante

3¢ The contract for construction of a plant can be drawn up in any
etyle aoceptable to both the Purchaser and Contractor. But certain
important provisions must be included to protect both parties. Various
organisations in various countries have produced Handbooks of suidance
to enable the two partioipants to the contract to avuid overlooking
featuree which are relevant to the contract in question,

e U ————

4. Of the various model oonfuotl in existence which serve to guide

the parties in drawing up a satisfactory contract, most concern themselves
with the conetmction of buildings, bridges and other civil engineering
works. MNepresentatives of engineering onmpanies and institutione from
many countries have expressed the view that the two models drafted by

the Inetitution of Chomical Ingineers, London are an excellent basis to
use for fertiliser plant contraote, partly because tliey are epecifically
concemed with process plants. !

5« The Institute comments on the typee of contract currently used as
follows: -

"There ie a wide range of types of oontract oovering varying degrees
of cost and responsibility definition. The main tyves in ocommon use,
80 far as coet definition ie concemed, are as follows:-

Cost plue a percentage fee
Coet plus a fixed fee
Target (share over-run)
OQuaranteed maximum

Y/ "Wodel Pom of Contract for Process Plants. for reimbursable
centrecte In The United Kingdoa™ Mevised edition %%;3 The Tnstituiion

of Chemical M:ineers, 15 Belgrave Square, London, "Model Porm of

Oontrect for Process Plants. Suitable for Q 8
Wﬁ?ﬂtc 1975 (A revised version o s Nodel

Form is being prepared by the Institute.)

- reimbursable ccntracte




-

Lump sum (iees wholly lump = )

Unly the {trat of thove in wholly reimburaable but 11 ~ranpt the
last invulve, to gome ax<tont o leasty retnmonrccrent e the Sup-
tractor of the costs he astenlly inurs.

In any partly reimiurcails Soptratteo e oaaloa 0 wne ceud.
and/or servizes in covarn i Gy ootoar am pragyoant G e e e
paid tor on a4 reimbarcanle Lo

e These two exannles of model forms of rorditiors o1 ot rast are
very comprehensive indeed in their coverare of detail ahid Lo pender s
rofarred to them tor this, They are desimmad 1or use ir the Urited
Kinzdom vut would boe relatively easily modiried ror use in oty count rieg
by making the (ollowing additions and changress
(i) modi i nations relating to aendin equipnent rom onao nountry
to anothary

(ii) takingt into atcount labour conditions relatine to ooth lonal
and expatriate mainpower)

(iii) modit'i=ations to the =iuiaas relating to the rovornine law
nd to arbitration etn,

3equaerce ol events leadin‘; to the nimin;: cf the Contrgct

7e  There are two major stasces and both are of eritical importarce in

defining tully and clearly the work to be Jdone under the tontract and

the reaponsibilities of the two main parties. They ire described below in
paragraphs 8=133 it these two stares are done well thore will be a
minimigsation of the uncaertainties, ‘riction etc., wiich ~an otherwise
damage tho joodwill vetween Contrantor and Purchaser and which will
intertere with the co-operation between them which is essential it the

project is to pro:ead successfully,

Proparation ot the Invitation to Bid

8. "he firast steps in the Sequence io the preparation ot the Invitation

to Bid dosument (tuis is nometimes called the '"lInvitation to Tender'), 1t

sets out the invitation under a number of headings, for examnle an rollowss

deneral lniormation This section describes the intentiong
and requirements of' the Purchaser. For example, the choice
O tvpe of Contrast, the provision of on-site visits for the
Tenderers, the information required regardiiy: the Tenderer®s
personne., tho language to be used in all communications and
80 oOn,

_
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Aryctions to Tenderers This section sets out the form in
which the tender must be prepared and how the tender docu-
ments must be presented. The procedure for oponing and
acceptance of tenders is described} this is particularly
important i1’ two-stage tendering is to be used. The manner
of breaking-down the individual parts of the tender is
describad and the procedure for the pricings of each is -iven.
Today there is usually a requirement ror a Tonder Hond to
ensure that the chosen Tenderer does not withdraw on or af'ter
acceptance of his offer and this normally takes the form of
a bank Letter of Guarantee in favour of the Purchaser for a
proportion of the total value ol tha Tender (2, is common) .
This Tender Bond is usually of the pay-on-demand type but
can be *tia subject of arbitration ir the Tenderer foela
aggrieved,

chhgicgl Jpacitications This section describas the type

of' plant required, its capacity, the specirications of the

products, the infrastructural requirements, the nature of \
the raw materials, safety provisions during the construction,

the provision of spare parts, the nature ot the punrantee

required on raw materials ef'ficiencies, climate conditions, !
the site, the availability of utilities and the peneral
design requirements etc,

uenaral Conditions 1This Section includes th: requirements '

in respect of inspection and delivery of euipment, super-
vision ot erection, acceptance trials, penalties for delays,
failure to meet guarantees and specifications, force majeurs,
arbitration eto.

&mnst;on of the Tenders

Y The second main stage in the sequence is the examination of the tenders
and the process of harmonization to ensure that the tendera are vaeing
assessed on a comparable basis. In the more complex came of the two-stage
tender, the firat envelope contains the Technical Tender and the second
containg the Prived Tender. At the i'irst openin - only the first envelopes
are opened, thereafter the Technical Tenders are evaluated by the Purchaser.
The evaluation is to ensure that the Technical Tenders comply with all the
requirements of the Invitation to Bid in regard to aspects such as complete-
ness of equipment and services to be provided, experiencae of the Contractor
in similar projects and situations, construction organisation, proven
nature of processes, finan-ial provisions ete,




afre

10, During the evaluation the Purchaser calls for additions or deletions,
and clarification to harmonize all the tenders. At this point each
Tenderer is invited to prepare a Supplamentary Priced Tender relating
only to the asraad technical changes. The Tender Bond is modified
ancordingly.

11. At the second (public) opening the Priced Tenders and the norresponding
Jupplementary Tenders are openeds The Purchaser need not accept the lowest
priced tender; the choice must be based on a consideration of all the
relevant factors, tho main objective being the overall success of the
project. The chosen Contractor is given written notice oi' his appointment.

oy contracts to the 8

$2. The PFirst Consultation Weeting.-on the Pertilizer Industry felt that
one of the best forms of insurance would be to select carefully reputed
and exparienced contractors, adopt proven technologies and equipment, and
ensure that contracts contained appropriate guarantce clauses. ( Paragraph
38 of the ieport).

13+ Most companios and orranisations which have not built fertiliser plants
befors, and many that have, employ Consultants with wide recent experience
in the field: The Consultant's duties usually include advising the
Purchaser on devecloping design requirements in order to obtain relevant

and comparable tenders from reputable and competent Contractors; preparing
the Invitations to Bid;i evaluating the tenders received]; assisting in

the supervision of the design, engineering, equipment procurement, construo-
tion, testing, commissioning and the acoeptance trials of the new plants.
The engaging of good Consultants and the proper use of their staff ocan
result in the goidmc of most of the problems which oan otherwise beset

A new venture.

ocontract of a oonsulting fire with a purchaser as his techniocal
. olviser is available from UNIID on requeet.




14.  The Model Porm of Contract drawm up by the Institution of Chemical
Bngineers can provide a check list suitable for ensuring that a contract
protects the interests of buyer and supplier. The General Conditions of
Contract are suitable for use without amendment; it cannot be emphasised
100 much that modificiations to a model contract for a particular project
should not be made without taking the advice of legal and engineering-
contract specialists.

Quarantess relating to performance of the plant

15. Typical contracts for fertiliser plants require the contractors to

give guarantees in a number of cases. These are entirely negotiable

between the Purchaser and Contractor and therefors they vary from cont:act
to contract. It is olear that if the guarantees (and the attached penalties)
are too slack then the interests of the Purchaser will not be safeguarded:

on the other hand, if they are too onerous contractors are likely to refuse
to tender. A realistic path has to be taken betwsen the two extremes,

16, The guarantees appropriate for different kinds of fertiliser plants
differ of course according to the product to be manufactured, the process
to be used, the raw materials quality and cost, the location of the plant
and so on. As an example, typical guarantees required for a dihydrate
phosphoric acid plant are indicated below; they are linked to the use of
the phosphate rock designated by the Purchaser.

Sapaoityr This is usually 330 times the daily rated capacity.
% This includes nutrient content, quantity of
sus ¢d solids, dissolved impurities eto; all as speoified
in the Contract.
; Wa These relute to usage of raw materials such as
! r and phosphate rook and of utilities such as eleotric
power, steam, fuel oil and water.
W Any equipment found faulty during the first twelve
months o plant’s 1ife (usually running from the date of
mechanical acceptance) must be replaced at the Contractor's
expense.

A retention of the contract price, usually 5-10%, is with-held in case of
non-realisation of any of the Suarantees.



17. The methods of determining the achievement of the guaranteed specifi-
cations are set out in detail in the Contract. Those related to ‘:apacity,
quality and efficiencies are based on an acceptance trial run of the plant
which usually is for 48 - 168 consecutive hours operation: The Contract
sometimes require: the acceptance trial to be delaysd until immediately
atter the plant has run for at least 28 days at a high proportion of

rate: capacitys It has not been unknown for a purchaser to delay the
acceptan-:e trials, e.g. for commerical reasons such as lack of customers.
Some Contracts therefore contain a clause which stipulates that the
acceptance trials shall be deemed to have been successtully carried out it
the purchaser delays the trials for more than a given period after
mechanical completion.

ties to whic lie be liable

18. The Ueneral Conditions of the Contract list the penalties whinh are
to come into force if any of the conditions are not met. They include
the following

felays

19. Penalties apply againet the Contra t i1’ there are delays to the
specified dates for (i) delivering the documentation called for in the
Contract, (ii) completion of erection, (:ii) take-over by the Purchaser,
(iv) the performance trials. There are also sometimes penalties for any
delay in deliveries of key items of equipment. A typical penalty for delay
of equipmant is 1/2 = 1. of the f.o0.b. value of the delayed equipment per
week of delay. The total penalty applicable is usually limited to 9., of
the value of the item but, if the delayed item hinders the proper operation
of a section of equipment then the penalty is calculated on the f.oc.b,
value of the whole section,

20. The penalty for the other delays mentioned usually requires the payment
of liquidated damages at the rate of 0.25) (typically) of the total value

of the Contract for each week of delay. A maximum penalty, typically 10ﬂ,
of the Contract value is normally in foroo.l/Sometimos the Contract provides
for a bonus for completion before the agreed date, this is typically at 90
of 100> of the rate of the penalty for the same period of delay.

17 The Model Form of Contract for Reimbursable Contracts suggested for use

in the United Kingdom discusses this matter in Section P of the Guide Notes
on Special Conditions. Penalties relating to plant performance are discussed
in Section K. The oombined impact of both types of penalty are considered in
the penultimate paragraph of 3ection K.

[ e




cit 13 d Bfficiencies

21. All these are guaranteed in the Contract and are determined by the
performance tests carried out as described therein. The results of the
performance tests are compiled and evaluated 10intly by the Purchaser

and the Contractor and the output, raw materials usages etc. are averaged
over the period of the relevant test. If the plant fails to meet any of the
performance conditions, even after time for modifications has been al Lowed,
the Contractor is required to pay liquidated damages to the Purchaser in
accordance with the terms of the rolevant section of the Contract. In the
case of the phosphoric acid plant taken as an example, large penalties are
usually involved for each poercent excess in the usage of phosphate rock
and sulphur. Smaller penalties apply to each percent excess in the usagfe
of electric power, sweet water, steam etc.

22. Panalties in respect of capacity and quality are applied in s similar
manner to tnose just described for the efficien:y of usasre of both raw
materials and utilities.

(] d Perfo ce O e Bo

?3+ It is common practice to require Tenderers to submit, together with
their priced tenders, a Bank or Surety Company Letter of Guarantee in
favour of the Purchaser for a sum equal to 2. of the total value of the
tender, as a Tender Bond., This is to ensure that in the event of the
acceptance of the tender the Tenderer will proceed to sign the Contract
and to provide the Performance Bond mentioned later. A typical torm of
Bond used in Middle sast Contracts is included as Annex A. A typical
Tender Bond (Bid Bond) is appended as Annex B; it relates to U.S.
Government Contracts. Tender Bonds are trequently "on-demand bonds"
without any legal proceedings or proof of damage and without prejudice
of the right of the Purchaser to recover any direct damage exceeding the
amount of the Tender Bond which the Purchaser may suffer as a result of
the default. The Tender Bonds from unsuccessful Tenderers are returned
(sometimes late or not at all) and 8o is that to the successful Tenderer
48 soon as he has submitted the appropriate Performance Bond.
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24+ A Performance Bond for the construction of a fertilizer plant
(sometimes called a Construction Contract Bond) is one whereby the
Contractor and the Bank or Surety Company undertake that the Contractor
will perform his obligations under the Cuntract. The object of the
Performance Bond is therefore to indemnify the Purchaser against loss
resulting from the failure of the Contractur to complete the work in
s3cordance with the plans and specifications and (in some countries)

to guarantee payment of all bills incurred by the Ccntractor for labour
and materials tor the work. A typical form of Performance Bond issued
by a Surety Company is given as Annex C; it is written to cover a
certain percentage of the value ot the Contract, usuall, with a minimum

of 10,. and a maximum of 100,

2%, Llarge Contracts usually provide that the Contractor will establish
a Performance Guarantee Bond, confirmed by a Bank or a Surety Company,
in favour of the Purchaser for an agreed percentage of the value of the
Contract. At the present time the percentage quoted in the Bond is
tending to rise with 10/> normal and 25 not unknown (1005 is the minimum
for Government Contracts in U.S.A. and up to 100, can be obtained from
U.S. Surety Companies for some overseas contracts). Generally speaking
it is usually easier for a Contractor to obtain a Bond from his own bank
rat*er than from a Surety Company, presumably because the bank hes a
detailed knowledge of its customer’s affairs.

26. It should be noted that the Contractor is responsible for all
penalties and demands on him according to the Contract and that the
Performance Bund normally only becomaes a liability to the Bank or Surety
Company if the Contractor is unable to pay, for example because bankrupt
or is in danger of being so. It should also be noted that Surety Companies
are usually held to be jointly and severally liable with the Contractor,
which gives the Purchaser the choice uf which to approach first. But

Bank Guarantee Bonds are normally written by the Bank only, and can
therefore be called without reference to the Contractor.

27. One of the main vi.tues of Tender Bonds and Performance Bonds is
that they weed out Contractors who, in the eyes of the Banks or Surety
Companies are not a good risk for having the capacity to fulfil the
Contract. Moreover, Surety Companies will only issue a Tender Bond to a
Contractor if they will be willing, at a later stage, to issus the
corresponding Performance Bond.
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23, It is necessary to draw a distinction between the attitudes of Surety
Companies and Banks to the provision of Bonds. The former will, for all
practical purposes, never provide on-demand bonds, whereas Banks in
practice never give anything elae.l/ Also, Banks prerer to restrict

their obligations to the paymant of money, whilat Surety Companies
gometimes acree to take over the Contractor's obligations under the
Contract. The rinancial puarantee in a Performance Bond given by a Bank
is normally limited to a relatively small percentage of the contract price,
commonly 5=10,.. The Bond from a 3urety Company, which can be for up to
100, of the contract price, is not a tinancial guarantee as such and is
not on-demand, but it provides an undertaking to the Purchaser that a
plant of the required specification will in fact be built.

29+ Certain countries, particularly in the Middle Gast and in Eastem
Burope will generally accept On-Demand DBank Guarantees only, so that

the Contractor does not a: ways have the choice. An On-Demand Bond
irrevocably and unconditionally guarantees the Contractor up to a certain
percentage of the total contract price for the due execution and proper i

performance of the Contract., It undertakes to pay the Purchaser on the
first demand in writing to the Bank, any amount claimed up to the sum
equating to the percentage mentioned in the Bond, notwithstanding any
sonteatation of the Contract or any other party.

30, Contracts for some tertilizer plants are now becoming so large in monsy
terms that there is a danger that the existing private industry will be un-
willing to issue the necessary Bonds simply because their size might
jeopardise the whole existence of the company. The situation is arriving at
the stage where some 3urety Companies take the view that Govermment to
Uovermment bonding is likely to become the only way for the biggest Contracts.
This matter is discussed further in paragraphs 54-59 of this paper.

1/ Banks and Surety Companies in the United States refuse to provide
pay-on-demand bonds, insisting instead that any dispute relating to the
bond shall be a subjsct for arbitration.

2/ For fuller details of Surety Company Bonde see "Burety Underwriting
Manual®, author Luthsr E. MacKall, publishsr Rough Notss Co., Ino.,
Indianapolis. LEspecially Chapter V, pages 98-123 relating to Construotion
Contract Bonds,.
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Arvitration

3. All Contracta of any meymitude for chemical plant include an
arbitration clause and some have provision for the bringing in of an
"ixpert". If there is provision in the Cont act for the appointment

oi" an E-pert, the objective is to try to minimise the cost and the delay
of sending a dispute to arbitration. The Expert is required to decide
all disputes referred to him as an experi and not as an arbitrator. The
Purchaser and the Contractor give the wxpert every asnistance in deciding
any dispute relerred to him and they undertake to be bound by his desision
without question. Any dispute which is referred to an Expert shall
immediataly coase to be referable to arbitration under the relevant
section of the Contrant,

32. Subject to tho previous paragraph, any disputo which may arise between
the Purchaser and the Contractor out of or in connection with the Contract
shall be referred to arbitration in accordance with the provisions ot the
Contracte The Contract may call for the arbitration to be administered by
any Court of Arbitration in the world. There are several of the latter,

but it is important that the country specified for arbitration has signed
the 1958 New York Convention on the Reciprocity of Enforcement of Arbitration
Awards; this has been signed by 80 countries. There are some countries,

for example Iraq, where only local arbitration is lesally enforceablae.

33« Two of the best known Courts of Arbitration are (i) that set up in
Paris by The International Chamber ot Commerce, and (i1) the Court of
Arbitration set up in 1883 by the Corporation of London; the latter
specialises in technical arbitration. There is a tendency for arbitration
to take too long to come to Court; twelve weeks has been included as the
maximum period before commencing the work of arbitration at the London Court,
in one recent large process plant Contract. So far as delays are concem :d,
a distinotion requires to he made between willing reference by the parties
to arbitration and cases where a party deliberately sets out to proorastinate.
In the former case delays are minimal, in the latter oase delays can be very
long (unless provision is made in the Contract) and both Courts and
Arbitrators find this situation difficult to ocope with.




34+ At the Ninth Meeting of the United Nations Commission on Intemational
Trade Law, UNCITML, a recommended set of arbitration rules was adopted.
These require that the parties to a Contract (or a dispute):

(i) name the authority which (a) appoints the Arbitrators

and (v) is responsible for administering the arbitration;

(1i) decide on whether one or threc A.bitrators shall be used;

(i11) name the place of arbitration;

(iv) state the Law applicable to the arbitration;

(v) state the language to be used.

3¢ The arbitration award is nommally final and subject to no appeals
but there may be a differonce of situation in some cases depending on the
law applicable. In addition the award deals with the question of the
costs of arbitration and all matters resulting theretfrom.

ce lant construction

36« Almost all Contracts tor fertilizer plants have clauses requiring the
Contractor to take out insurance policies of an 'appropriate kind'., But

the dotails are often not spelled out, it bein;s left to the Contractor to
recommend exactly what should be done and to agree it with the Purchaser.

The lattsr, and all sub-contractors, are joined in the policy with the
Contractor himself. A review o! present practice in regard to insurance
during plant oonstruction is in the Model Form of Contract tor Process Plants:
suitable for reimbursable contracts in the United Kingdom (pases 22-23).

37. The insurance normally covers the followings

(1)  the replacement value oi' the plant and materials acainst
loss or damage up to the time of take-over by the Purchaser
and also during the defects-liability period;

(i1) 1loss of damase to property of the Purchaser and all third
parties;

(1i1) liability in respect of death or personal injury to any
person, arising out of or in connection with the performance
or the Contract;

(1v) transport of equipment and other materials to the construction
site.

38, The Contract requires the Contractor to give certified copies of the
insurance rolicies covering the above, and any other aspects agreed between
the two parties, to the Purchaser.
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39. The Contract often requires that the insurance shall be placed with
an Insurance Company located in the country in which the plant is to be
built, sometimes this is n requirement ot the law of the country concemed.

40. In insurance matters the Contractor is required to act, not only on his
own behalf, but also a3 an agent of the Purchaser and all sub-contractors.
This includes any claims made under the policies, but he is not free to give
any release or compromise any claim without the prior approval in writing
of the Purchaser and sub-contractor concerned. It is usual to limit the
liability of the Cuntractor for lomss cf, or damage to, the property cf the
Purchaser, cther than the plant and materials which are the subject of the
Contract. A typical maximum liability is #5 millior or such other sum as
may be arreed between the two parties in respoct of any one incident.

b 2

41. The Contractor’s usual procedure is to take out an All-Ris<s Polioy
sovering damage to the plant during the construction and defects-liability
period. The sum paid by the Imsurance Company normally covers only the
coats of the repair and doas not cover the consequential losges arising
from the delay to the commissioning of the plant. ome Companies, however,
are prepared to cover the consequential losa on payment of the additional
premium provided that the delay to commissioning arises from a defined
insurable ancident.

42. The Performance Bond, mentioned above, gives a turther saferuard to
the Purchaser in regard to the due execution and proper performance of the
Contract; it is valid irom the day of issue until the completion of the
Contractor's obligations and guaranteen under the Contract.

43. Another form of insurance which must be mentioned in this Section isa
oredit insurance, usually used for export contracts. The demand for credit
insurance has increased recently because of the world recession, unsettled
trading conditions and the increase in the number of insolvencies. Not only
is export oredit insurance increasing in volume today but it is undergoing
a number of chang:s. These are associated with the increasing size of
export contracts (for example, the minimum viable scale of ammonia plants
and ~hospheric acid plants has been steadily going up) and the impact of
heavy underwriting losnes due to inflation. The larger risks involved have
created an increased demand for various types of bonds, guarantees and
indemnities at a time when inflation and the larger scale of operations
has made the provision of bonds more dirficult to arrange. Again, oredit

insurance is given tu the Contractor only, and does not benefit the Purchaser,
with whom we are primarily concemed in this paper.
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A4e Most Contracts have . clause desigmed to limit the liability of the
Contractor and this is mainly » .ncemed w:'th reaponuionility for payments
in reapect ol congequential loss and in respect of the use o desigma etc.
which have boen spacifically requested by the Purchaser,

rort Trodit Ingurance and thwarantoe

Abe Most indurtrialized countriea have a govermment department which will
maarantee exporting companies ajrainat varioue riske ansociated with
sontrauating plante ovarseas, The main risks coverad innlude (i) the
inrolveancy oi' the Purchaser in the overmaas country (ii) the Purchacaerts
failure to pay in accordance with the Contract (i1ii) rovernment action
preaventing or delaying the tranafer o' payment in the currency stipulated
in the Contract (iv) war, revolution or esivil disturbance involving the
Parchaser's country,

Abe Tha govamment department concamed normally works with a set of rules
which require (a) the Contractor to retain some internst in the transaction,
normally thereiore it covers only 90-=9Y4, of the losses arising 'rom the
risks linted; (b) it to provide its insurance at the lowast possible prices
consistent with operatineg on a non-profitmaking, and sometimerc subsnidized,
vanis. The premium rater naturally vary in accordance with the nature,
extent and duration of the axpacted risks in the market concermed. Most
supplier companies and Contractors include the cost of the premium in their
guotation,

Ale 'These rovernment oxport oredit guarantee departments havo iiven a great
deal of security (and the ability to obtain fimance) to exporters, and hava
beaen in existence for very many yvears. The British department war sot up in
1919,

48¢ The Kxport Credit Schemes of all countrias (a8 opposed to tha Aid Punds)
have resard to the national interest of their own country, in that the pro-
tention they sive is to the sxporter. The daveloping countrien appreciate
this and are asking [or arrangements t. protect the buyer, an anpoot with
which this paper is particvlarly concemed.

e ettt T
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I1I. T g O N 3 Ri uie
contract iab ty of the supplier

49 A well-drawn-up Contract, topgether with a Peilormance Bond {or at
lsast 10,. o/ the value of the Contract, will protect the Purchaser

againet almost all eventualities but one daring the construction of the
plant and the defects=liability neriod, usually 12 menthse The exception
is the tinancial loas arising tU'rom loss of production and which is the
gsubject of Contractor®s liability limitation as dec:ribed in piaragraph

d4 aboves wven this is the subject ot some protection beeange the nonal by
alanses ~overin: latenenc and tailure ot the plant tu reash 1tg ted
capacity will provide liquidnated damasges to compensate the Purchaser,

1o some extent, ror the lusn ot production for a neriod,

We 'f'he admiristrative didficulties asrosiated with insurings arainst
comaequential loss are serious and they mainly arise ‘rom the provlens o

(i) aquantityins loss and (ii) establishing cause and reaporcibility.

H1e  The firat nroblem, mquantii'ying: the loss, ig the less gerious and it

18 usually noasible for the Contractor and Purchaser to come Lo some o, rracs
ment concernin/® the marmitude of the losa in 4 particalar 2ases lFor
example if a plant does not produce, the Purchagser ig of'ten forced to make
irood the production loss by murcthases on the open market. He must have
these ~oods tor retainin,s his customers and/or ror une as teedstonks tor
his downstream plants. The value [ the nonsequentinl loss can theretore
be quantitied (puttins it simply) as the cost ol the bousht-in produnts
minus the cavings o. raw materials, utilities etce arising [rom not rinning
the damared plant. Bven if the magmitude of the loas can be identiiied in
this way, the insurance company concermed still has the problem ot trying
to quantify the risk, berore the event, in orde:; to arrive at a fair rate
of premium. ''ne ingurers cannot judge how lon: the plant is likely tu be out
o{' action nor il' the daily loas of output will be 1008 or a lower fijure.
The problem of estimating the rigk is one reason deterring insurers from

providing thigs kind ot' cover.

92+ The gccond main problem, establishing the cause and responsibility
for the loss, i3 dif'ficult because the cause it seldom clear-cut and tliere
is frequently a divided responsibility. PFor example corrosion of a key
item of plant, which of'ten takes a year or two to show up, may be due to
faulty design or second-grade matorials of conetructiovh installed by the

Contractor or due to inexperienced or sub-standard plant operation over a
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long period by the Purchaser. Hach party knows where to place the blame!
Arbitration will norma.1y be required, Even though the Contractor does his
best to limit his liability there are ocoasional instances of incompetence
and negligence and in many of these cases the insurers md/or the Contractor
have compensated the Purchaser in whole or in part. It seldom pays an
inourance oompany or a Surety Company to see a customer o out of business
and a loan of some kind can usually be arransed,

53¢ In certain cases inourers will provide some desree of cover against
consequential loss up to a fixed amount. This is when it arises as a
sonsequence of an insurable accident such as t'ire or earthquake, Similarly
it is poroible to obtain consaquential loss insurance up to a fixed amount
whon the lcss is due to the failure of a specific item of equipment (c.2. a

comprassor) when there is adequate oxperience of tha likelihood of breakdown
of the item concerned,

q proapect: [or provid congequent logs insurance

54+ We find that all commercial insurance and Surety Companies have piven
considerable thourht to this matter and would like to find a way tc provide
it. The difficulties are recosnized, however, and the acentral problem in
their view is how to judse the risk in individual cases,

9% There will be a problem in establishing the cause and responsibility
for the ocourrence leadin to consequential loss. One of the diff'iculties
lies in isolating the risks which are presently insurable from those which
are nots The recent experienne of commercial insurance companies in the
rfield of insuring jumbo projects is that it is essential, in order to pain
acceptance in the market, that the new torms of ocover shall be a logical
development of those already in existence, and that the traditional principles
of insurance shall continue to apply. In peneral, therefore, it is possible
today to insure a Contractor against his liability for damage, material or
otherwire, which he causes to the Purchaser. The perils insured against
should be, as far as possible, acoidental or unforeseeable, such as fire or
earthquake.

56e But it is not possible to insure the Purchaser against the losses he
sut'fers due to his own inabilities, Commercial insurance companies at
present take the reasonable view that losses suffered by the Purchaser as

B U
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a result o’ his own 1n:ompetence in operatin® the plant, or o the
larrely [(oremeeable and inevitable ‘ailure oi and inadaquanies o loeal
infrastructure, such as nower supplies and iredstonks, must be tundamentally

uningurable in ascordance with normal insurance practice.

1

)(. Paragrapha Lj=.') o1 the Remort o the First Consultation Meatin:-
ieseribe the four major roasons !or the low operational el ficiencies ana
capacity utilization in fertilizer plants set up in developing countries.
Of these four reasons faulty plant design can be regarded as an insurable
proposition but, according to present insurance pructica, not those
problems arising from inadequate in’rastructure, faulty maintenance or

matket sonstrainta,

“e Tho louder demands ior concequentinl lons insurance arise at a time

vhen nrojects are increasing in aize, inslation is increasin® the amonnts
o' cover requiring to be found, Performance Bonds percontares are stendily
rigin~ and the in~reasin~ promortion of fertilizer plants beins built in
doveloping coun‘ries inreases the variety of risks beins faced by the
older-established Underwriters,

Y9« lhen considering; the Purchascr's need ior consequential loas insurance
it i important tu dii'ferentiate betweon consaquontial loasses arisin; i'rom
problems durins comstmiction and thosa arising 'rom problems occurring alter
the end of the contract, C(learly, diring construstion, commissionin~ and
maintenance the Purchaser has 2 better chance of recovering from the
Contractor. Onco the contractual ooli;ations are complaete however, the
Purchaser is forced to rely on common law liability and the simple elapsing
of time will make it more Aitfticult for him to pin responsibility on to the
Contractore And yet the rreatest neod for consequential loss insurance
arises at this time.

The need [or g mltilateral i nsurance scheme to gover consequential 1osges

@, 30 what can be done? Some commercial Insurance and Surety Company
Manacers (eel that both consequentinl loss insurance and even the conventional
bonding and insuring of jumbo-sized nrojects is beginning to outstrip the
capacity of commercial companies. Others believe that the commercial com
panies in co-operation with the commercial banke can handle the traffin -
perhaps with one or more Qovernment: providing reinsurance facilities tor

the high risks.
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0le In come sountries the export credit marantee dapartments arn now
willing to provide a counter-indemnity to banks which provide a bond in
excess of' their ~ustomer®s normal credit limits ot bondinss [t doea not
rollow that, even with Govermment support, a Con' racior ig always wine

to bid l'or the larcest contracts having regard to hic oblisations in terar
of penaltios. Large contracts can involve major lussos, including penaltieu,
and insurance protection nan ne ditticult to obtain.

07 A number o' s-heres are ponoible and two of tho more promicins ones
are the tollouings-

(i) a multilatoral agoncy tnvolvin: Governments which aome
authorities ougrast should operate on dorld Bank lines,
Thia agency would recuive requests For insurance covar
or bonling ot projacts which are outside the nresent
8gope o the commevaial sompaniesy consequential loas
insurance in marticulare The arency would lay dowm the
format in which the roquest must come forward ani would
have a star'™ of tenhnical and insurance specialista
oxperienced in assesain: the riskse. The insuran:e would
bo offared at a Tair rate, and il desivavlae, part or all
would be reo-insured with commercial Underwriters,
Compensation would be praid when liability is establiched
to the satiginction of the arenay or by the mrosesa o
arbitration,

(ii) A second nussibility is a multilataral wency stat'ved

by personnal who are axperienced in the tertilizer

industry and by those experianced in risg anal /sis.

in agency rman on these lines would advise commercial

csoncers who now would al'fect the insurwine with a

gsould knowledge of the riasks involved,
t3le The first possibility ie rerarded favou-ably by thoaae (the majority)
who believe that projects are now becomins so larce, and riskn so varted
that co=operation batween GJovernmenis and commeraial orranizations ig
becomine essenticl. As mentioned in para. 30 Government to Government bonding
may develop and cven Government to Uovernment ~ontranting for the largest
projecta. The irat posoibility is also favoured oy those who boliove
that insurance in th: conventional, commercial sensc will not really pro=
vide the conmaquential loas cover we seek, Hot even Governments wiil oi'f'er

roinsurance acainsi certain loas, although they may waell ot'rfaer aid.
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5%e 'Those ig avour o!f the asccond rssibility are the pundits who

velieve that the tirst posgivility would take far too long to brings
into tvayin};. They also point out that the wide diversity o iniastry
would need 2 lara nreganization; indecd, it pas been murranted that

it should ve a mijor aim or the World Bank,

fihe  This remort ic not an end in ilsel 'y its main *unction is 1o set

ont an imnortant mart ot the oack- round arainst which the dorkine Group

muet worke ‘Uhe troup has the resnonsibility, througsh the NI Jecrotariat,

or' naktng 'irm rerommendations to tha Seaond tonsultation Neotine on the
fertilice~ Industry, These recommondntions must be related to the concems
expressed at the First Consultation Meeting. It is expected that the recommen-
dation involvini® a nroposal for establishing A multilateral insurance

schema asaingt congsequential losses will rive rise to the largest problems.

Hbe  During the zourse of preparing this report personal dincussions have
taken place in cix countrics with three professional organizations
reprecentin: engincers, throe consultan:y sompanies corcemed with
fertilizer plaits and the provision oi in'mgt ricture, three contractors
experiented in huiliing fertilizer nlants, two organizations conecernaed
with arbitration, ‘our Inguranze and suretly commanies, reprorentativas
o two banka ac well as UL rorsonnel and Mirchasers £ om devceloping
tountries, It ig the majority opinion that the iirst o the two schemesn
advinced or providing the consoquential losu insurance has most promipe

and could be based un aid, at least in the irst instance.

Hle Such a scheme must on no account be rogarded as A substitute Lor a
iroot contract, oparator and manaizement training, proper int'rastructural
development, a ;ood apirit of co-operation Letween the parties and all
the other cnsentinls mentioned in thin report. Above all, any conseqiential
lons insurance ccheme must not bo omerated in such a way a3 to permit any
weakenin;® oI’ the sense of responsibility of either the Contrastor or the
Purchager which is crucial tor the success of any projects Too sor't an
insurance cushion will not be in the hest interests of sither party;
there is normally no merit in any procedure which dilutes the will to
achieve the primary objective = whish must be to get the plant working
well at the earliest possible timo,

.



Xe AS pointed out above, many of the difficulties encountered

can be eliminated or miimised vy the Mirchasor choesin: n .-oorl Contractor,
adonting: 2 ood Contract andy 1. necessarv, concacing a ¢ood Consul tant.
Building o loayre vortilizer plant is a vaery soecialized businens and go

is the carryly out ol the Ueasibilaty studian, the preparation o the
Invitation to Bid, the choine ol Contricts y the monitoving o the
construction wd v’ the commisaioning, all o' whiak arn o ten insladed

in the worii o the Consultant. There is no loubt thoty untens tha
Purchaser nas ctor” who are competent and 'reo to do the work, the use

0" good indeneninnt Consultants will be o vetter investnent than ailing

to use Conmultants and investin; the moncy in insuranas,

Ode A good Contrast, bused Uor example on the models quoted above

and incorporating adequate penaltied, Lut not s gavere 18 to detar the
better Contractors r'rom tenderiny, will rive satisrastory sovaer during

the construction o’ detectseliability period; partinularl /s uhen comoined
with a Pervomunce Bond for at fsast 100 o the Contrast valuee [* muot
also be rovo mized that the ease of obtainin~ bonling, and its cost whi~h
altimately ’alls on the Parchaser, depends on the Bank or Juroly lompany's

viaw of the Contrint and the songul tancy safo~unrda.

10+ The marmitude oi some of the higher rorennsta of thoe numbers of larsae
fertilizor plants to be built in the next twenty years or so ratcaen tha
queation a3 to whethar or not the world earatity o plant contractora

will be adequate to ulfil the -equirament. It is posoible that the
tertilizer plant =ontracting business will vecome a ascllera' markot and
hence make it more difTicult ‘or murchasers to irpose for their own
protection some o the desirable contrant conditions, ‘or oxample
relatin~ to bonds and penalties.

71e For rommanies without wide oxparience of fertilizap mamfanture it is
desirable to incluido in the Contraot, or in allied arrangements, provision
for all or some of the followin/i=

(i)  training courses, both busic and in operation and
maintenance of a plant similar to the one being
nongtructed;




(1i) 4 monnement contract to mn the nlart for o limited
number of venrs actar cftart-upe  lUnveral food Cfrs
with lone exmerience o ‘aptiliger manulacture or'i'er
thene contractse The contract arransements nre mui te
vlexinle and =an be tailorad to suit individaal 7AnCR,
They nan be linked Lo traininge aourerer nnd arran;rod
to min down as local nergonnel bonome innecasingly
equinrped to take overy

(111) A muintenanze contrst to service the more important

itoms o' emipmenl;  1his also san be linked 1o onethe=

Job teainings,
(Ve Provimion o contracts ror all or some 0. the above protegts the
intereats o the Mirthaser becanae tioy maire, 28 ar an is posnible,
that the nlunt will be well=ruin it vell=maintained in the early yvearn
07 1tn Hi'e and therniore ontmut, quality and materials e’licienniesn
will be satisineto v 3imilarl the interests or the Contractor are
proteected becavae 1o plant i leas Iikels Lo be damaged by inevpericncead

atnt

Ti.  dpurionce ha showm that mintenont and maintonanc oot ety

are vert not awarded to the nlant licengor or bnilder 1" the noverineup
of faulte 18 to ve eonplotely avoideds It iu bent even 1o avoid asrangine
these contracts with 'ims from the same country ac the licenaor or
builder.

{le  Many projects involve much more than the straishtforward constr~tion

of a fertiliser plant. For erxample, plants to produce phosphoric acid and
phosphate "ertilizer intermediates are frequently linked with up-.tream
mining and benel'i:iation operati.ngs ror phosphate vock, the provirion of
utilities, dorks, ruads etce and with downctream arransemsnts (for et fluent
dianoral and for sales and distribution, Contrastors tor butldings fartilizer
plants are of'ten not evperienced to help the Purchaser in some of thene
matters and exporienced impartial halp is required. Consultants specializing
in avery aspect or the ovarall project are availavble to ;sive help which is

Tiite independent of licensors, contractors, marketing commnies, eta,

{5« As has been indinated batore, a wall-presented, well-manased ‘rojent
based on ;700d and dotailed contract arrangements, with rull ancillary
sontracts ror training, management etc. will have the beat chance of
receivin/, loan finance and obtaining bondings at the lowest scust in addition
to having the best ~hance of providines a trouble={ree olant,

e
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The General Organisation for

Dear Sire,

With reference 1o the Tender of MeBSIWeseesccrrrscocccorcoes
in connection with the adjudication of tenders for a plant for
the production of phosphoric acid, €tCe &t cecesccccevocccccccese
we hereby undertake to hold at your disposal, as a Tender Bond,
free of interest and payable in cash on your firet demand, and
notwithstanding any contestation by the Tenderer or any third
party, the sum of

G000 000N0CNIRORINOCROICNCOIIIEICONOIOIIINOISOIONTS

This Letter of Quarantee is valid until the Tender is
finally 'ecided upon, and, in the event of all or part of the
Tender being accepted, until such time as the Tenderer shall
provide a pecuniary guarantee for the proper psrformance as may
be required by you, but it will, in any case, expire on the

G800000000000000000000000000000800

Should we receive no claim from you by that date, our
1iability will ceasme *ipso facto' and the present letter of
guarantes will definitely become null and void,

Please retumn to us this letter of guarantee on expiry date,
for cancellation,

m Secocrostecsnccorseney
(3AMK)



-24- ANNEX B

[

STANDARD FORM 24 24-102 | DAt BUND EXCCUTED (Must 5ot be fater
JUNe 1908 BONION 8iD BOND tham b opewing dute)
SENERAL SERVICES ALMINISTIATION .y
HD PROC™ MG (4l CER, 1-16 801 (Set Instructions ow reierse)

PRINCIPAL ( /el wame and buvrwess usddress ) TYM OF ORGANIZATION ("X ey

D INDIVIDUAL D PARTNERS)itp
D JOINY D
VIMTURE CORPORATION

STalE ofmcouounou

SURETY(IES) ( Nume and busincss address)

PENAL SUM OFf BOND MO IDENTIFICATION
PERCENT AMOUNT NCT 1O EXCEED N0 DAL INVITATION NO
Of MD e
RICH MUILION §) | THOUSAND(S; HUNDRED(S) | CENTS

POR (Comsiruciion,
upplies or Sevrices)

KNOW ALL MEN BY THESE PRESEN'TS, That we, the Principal and Surety (jes) heteta, are firmly bound o the
United States of Aincrica (hereinafer called the Government) in the above penal sum for the payment of vwhich we
bind ourselves, our heirs, executors, administratory, snd successors, jointly and severally: Prorsded. That, w hicee
the Surcties are corporations acting as co-sureties, we, the Sureties, bind ourselves in such sum “jointly and sever-
ally” as well as “severally” only for the purpose of allowing a joint action or actions against any ot all of us, and
for all other purposes each Surety binds itself, jointly and severally with the Principal, for the paymcent of such sum
only as is sct forth opposite the name of such Sutety, but if no limit of liability 1s indicated, the limit of tiabiliey
shall be the full amount of the penal sum. *

THE CONDITION OF THIS OBLIGATION 1S SUCH, that whereas the Principal has submitted the bid identificd
above.

NOW, THEREFOREF, if the Principal, upon acceptance by the Government of his bid identified above, within the
petiod specified thetein for acceptance (sixty (60) days if no period is specified), shall exccute such further con-
tractual documents, if any, and give such bond(s) as may be required by the terms of the bid as accepted within
the time specified (ten (10) days if no period is specified) after receipt of the forms hy him, ot in the evene of
failure 30 to execute such further contracrual documents and give such bonds, if the Principal shall pay the Govern.
ment for any cost of procuting the work which exceeds the amount of his hid, then the above obligation shall be
void and of no effect.

Each Surety executing this instrument hereby agrees that its obligation shall not be impaited by any extension(s)
of the time for acceprance of the bid that the Principal may grant to the Government, notice of which extension{s)
to the Surety(ies) heing herehy waived; provided that such waiver of notice shall apply only with respect to exten-
sions aggregating not more than sixty (60) calendar days tn addition to the period otiginally allowed for accept.
ance of the bid.

IN WITNESS W HEREOF, the Principal and Surety(ies) have executed this bid bond and have affixcd their seals
on the date set forth above.

PRINCIPAL
! 2.
Signeturels)
(Seul) (Sewl) Corporate
Neme(s) & ? Seal
!mq.p
(Toped )
INDIVIDUAL SURETIES
[y~ ' ?
- (Seul) [ Seul)
Nomo(s) ! )
(Toped
CORPORATE SURETY(1ES)
Neme & STATL Of INC LIABITY | lmit
Addren
<
' 2 Corporatr
g Signoturels) —r
Meme(s) & |1 ?.
\ T .
{ Toped)
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CORPORAIE SURCTY(IES) (Continued)

Name &
Addre .y

STATE OF INC LIABILITY (et

1
Signoture(s)
foe o

Corpnratc
Seal

Nome'si & [
Titlets)
(1 1 )

Mome &
Address

SIATE OF INC.  [LIABILITY Linit

Corparare
Sowl

v
]
g Sigrature(s)
Mane(sj & 1

Titiels}
(1 Vo

Nome &
Address

b -

STATE OF INC UABHITY LY

Corporute
Sew/

-1
I
g Signoturels}
S
Nomels) & |1
Tirle(s)
(T\ped s

Nome &
Address

STATE OF mNC.  JuaBITY (imi?

Signature(s)

SURETY €

C."Ohlff
Senl

Nomeis) & [}
Title(s)
(1 l[ﬁ"

Nome &
Addresy

SIATE OF INC UABIITY Lmi?

Corparane
Sewl

-
]
§ Signature(s)
Nome(s; & {0
'n'l.(.)
(1rpecd )

Nome &
Address

STATE OF INC LIABRITY Lt

\
§ Signotuee(s}
Nome(y) &

C 'ommlr
Seal

Title(s)
(1 ped

INSTRUCTIONS

t. This form is authorited for use whenever a bid
guaranty is required in connection with construction
work or the furnishing of supplies or services. There
shall be no deviation from shis form without approval by
the Administrator of Genetal Services.

2. The full lcgal name and business address of the
Principal shall be inscried in the space designated “Prin-
cipal” on the face of this form. The bond shall be
signed by an authorized person.  Where such person is
SIgNINE in & representarive capacity (e.g., an attorney-in-
fact), but is not a member of the firm, pannership, or
jolInt venture, or an officer of the corporation involved,
evidence of his authority must he fuenished.

3. The penal sum of the bond may be expressed as a
percentage of the bid price if desired. In such cases, a
maximum dollae limitation may be stipulated (e.g.. 200¢
of the bid price but the amount nor 1o exceed

dollars).

4. (a) Corporations executing the bond as sureties
must be among those appraring on the Treasury Depan.
ment’s list of spproved suteties and must be acting within

the limitations set forth therein. Where more than a
single cotporate surety is involved, their names and ad-
dresses (ciry and State) shall be inserted in the spaces
(Sutety A, Surety B, etc.) headed "CORPORATL SUR.
ETY(1ES)", and in the space designated "SURETY (1£8)"
on the face of this fotm on!v the lettet identification of
the Suteties shall be inserted.

(b) Where individual suretics execute the bond, they
shall be two or more responsible persons. A completed
Afidavit of Individual Surety (Standaed Form 28), for
each individual surety, shall accompany the bond. Such
surcties niay be required to futnish additional substanti-
ating information concerning theie assets and financial
capability as the Government may require.

3. Corporations executing the bond shall affix their
cotpotate seals. Individuals shall cxecute the bond op-
posite the word ""Seal”; and. if executed in Maine or New
Hampshire, shall also afix an adhe:ive seal,

6. The name of esch person signing this bid bond
should be typed in the space provided.
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- AmEX ¢
SURETY COMPANY

Y THIS BOWD, We, s whoee
registored office i at in the
County of (hereinafter called "the Contractor') and

SURETY COMPANY, of

(hereinafter called "the Burety”) are held and firmly bound
wto

(hereinafter called "tho Bmployer”)
in the sum of

for the payment of which sum the Contractor and the Surety bind themeolves
their succeceors and assigne Jointly and severally by these presents.

BEALBD with our respective ecals and dated thie day of
197

WHERBAS the Contractor by an Agreement made Letween the Employer of the
one part and the Contractor of the other part hae entered into a Contract
(hereinafter called “the eaid Contract") for the construction and com-
pletion of the Works and maintenanco of the Permanent Worke as therein
mentioned in conformity with the provisions of the said Contract.

NOW THE CONDITION of the above-written Dond is such that {f the Contractur
shall duly perform and obeerve all the terms, provisions, conditions ard
stipulatione of the said Contract on the Contractor's part to be performsd
ond obeerved according to the true purport intent and meaning thereof or
if on default by the Contractor the Surety chall satisfy and diecharro
the damagee sustained by the Employer theredy up to the amount of ¢

above-written Bond then thie obligation ehall de null and void but othe

wise ehall be and remain in full force and effect but no alteration in
terme of the eaid Contract made by agreement between the Imployer and the
Contractor or in the extent or nature of the works to be oconetructed
completed and maintained thereunder and no allewance of time by the
Buployer or tho Engineer under the said Contract nor any forbearance er
forgivenese in or in respect of any matter or thing concerning the said
Contract on the part of the Empleyer or the eaid Engineer shall in any
way release tho Surety from any 1iability under the adove-written Bond.

The Common Seal of

was hersunto affixed
in the presence of)

T™he Common Seal of
SURETY COMPANY
was horeunto affixed
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