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BACKGROUND

On 28 January 1977, I was invited by the Inter-
naticnal Center for Industriul Studies (IINIDO
Secretariat) to advise them on cexrtain legal and
commercial issues relating tc the Joint Study

on international industrial ccoperation, and

was requested to prepare a repoit on the issues

discussed on that occasicn.

This report scts out thesce issues in their
genersl legal framework so that specific problems
may bc seized in their cont:xt and evaluzted

in their comparative importance. Thus, the

report ,while pcinting out some cf the specific
problems of industrial cooperarion and the
directions for possible solutions, clso provides
for a conceptual framework of the legal aspects
of the Joint Study.

It should be pointed out that many of the issues
referred to in this report anr very conmplex and
controversial. The report, therefore, simply
points out some cf the salicnt aspects of these
issues and does not purport to go inwvo an
exhaustive description of the ©1:11 range of
problems and controversies »n the subject nok
does it attempt to spell out all of the suggested

and adopted solutions,
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Ile FORMS OF INTERNATIONAL INDUSTRIAJ, COOPERATION

4) When the develeping countries,in the process of their
industrialisation,refer to in:arnational coopceration,

two “orus of this coopcration may be distinguished.

A. Industrialisation contracis*:

5) The Government, a public coruucation or a private
party irn the developing country (“the devrloping
rarty" *)may enter into contractual arcvangements
with a public or private pacty in an industrialised
ceuntry ("industrial party”~*i,for the purchase of
cquipment, technology or servincs{r.y. contract for
the purchase uf a factory on a turn-key basis,
licensing contracts or arrangementcs for the managem-

ent of a firm or for the marketing of its products}).

* The terms "industrialisation contract", “developing party" and
"industrial party" are teutative; further exploration of the subject
may lead to a prefcrence for a different terminology. "Industrialisn-
ticn contract" was chosen to emphusize the function which a particulal
contract for purchase of equipment or the management 2f a new iactory
Plays in the context of the naticnal development policy. The term
"industrial party' cuould point out the party supplying the goods

or services for the industrialisation; it does nct mean that this
party necessarily is a firm in an industrialised countryjsuch 0045
and services may owu occasion also be supplicd by & party in anothcr
developing country and it would appear as <n¢ oY the most inportant
cbjectives of an iaternational irdustrialisatlion pclicy to increase

the number of cases where these goods and services are supplicd by

other developing countries,
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() The rcsources by which the developing
party pays the industrial party may bc raised locaily
or through international lcansy in both cases, the
developing party has to provide the funds irresp-
ective of the success or railure of the oreration.
In 2cher vwords,the developirg party has full contro!
over the operation and bezvrs the risk of its failuxr2,
and reaps the profits of its success.

B. Foreigr investment
al 1

7) The transfer of resources may occur also hy way of
foreign investment. Without entering into the dispute
{ as to the exact definition of the term "foreign
investment", it may be said thai in its basic form
foreign investment results f{rom a unilateral decision
of the industrial party to ¢ransfer assets (funds,
capital gcods, know-how or services) to the developing
country without an immediate remuneration. The

remuneration of this transfer occurs only in case oi
success of the venture. In this form, the foreign
investment does not require contractual arrangements;
nevertheless the investment often goes along with &n
agrecment concluded between the industrial party and
public authorities of the developing country, providing
for cexrtain aspects of the rciationship betwecn the
public authorities and the :Icreign industrial party
(in particular certain privireges with respect to
taxation, customs, etc. and the integration of the

foreign investment into thiz national economic context.}

8) Both fcrme of industrial cooperu«ion ihave their
advautagces and disadvantages and the choice cf cither

form dopends on a rumber of considcratiens, armong which

the most important ones seem to be those
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related to hasic options of netional economic policy
and the gencral economic situation of the developing
country in question : in fact foreign investment 'n
centrally planned economies is very difficult to
realize, although not impcssible; on the other hana
the decision of a foreign investor to set up an
cperation in a given courtry depends on & number of
criteriz (in particular existence of an attractive
market and natural resources) on which the developing
country in questinn has iittle iufluence; and of
covrse industrialisation centracts require evailab-
ility of funds either in the form of savinge or

through access tc the international fipancing.

In recent times, the distinction between the above
mentioned two forms of industrial cooperation at
least in some cases is beginning to beccme less
marked in view of attempts to cumbine the advantages
of both forms of cooperation, e.g. purchase of

a factory on a turn-key or even "product-in-hand"
basis coupled with a contract for management and
arrangement for payment on conditions related to

the results achieved by the factory . Such attempts
deserve particular attention. But for clarity sake
this report follows for its m~ain part the
craditional destinction tetueen investment and

industrialisation contracts.
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THE FRAMEWORK IN WiHICH INDUSTKIAL COCPERATION

TAKES PLACK

A. Fcreign investment

1) Measures taken by the host country

When Governments chcosc te pursdc an economic
development policy which atiributes a major role
to foreign inve-tment, they frequently provide <&
cet of measures whereby they hope to attract such
forcign investment. Such "investments incentives”
consist in favorable treatmont of foreign currenty
f~r the purchase of goods, ejvipment and services
zs well as for the transfer of profits and
liquidation proceceds, work permits, financial
facilities in the form of preferential loans access
to the local financing markei, or even grants

and a number of other facilities. There seems to
be no uniformity among economists with respect

to the effectiveness of such investment incentive
programs and it may well be that,in cases, the
advantages granted to the fcreign investor create
a burden on the developing country which exceeds
the profits it reaps from the investment.

always is it possible tu nvoid some sort of
competition among deveicping countries in their

investment incentive programs.

1o recent times, and increcasing number of count - iew
have been giving special attention to a set of 1laws

and regulations which may sonchow be consideres a8

the counter-part te the investment ipcentives: vhese

laws provide for special regulations applicable
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to foreign investment in oirder to ensure that

such investment conforms to the options of the
netional development policy. Such '"regulating
legislacion" which often is conceived as a defense
against the abusec of power by multinarional
corporations deals with such subjects as:

- control over local entreprises,

- conditions of expleitation of natural Tresources,

- conira:fuai arrangements especially wifh ofhcr
firms of the same group,{a particular point in
issue are transfer prices, i.e. prices paid by
the firm in the developing country to the
mother cempany or another company of the same
group abroad for goods, services or know how)

- profits of the entreprise and the shares of
these profits which may be distributed and
those which have to be reinvested,

- employment of aliens,

- access to the local capital market.

Some countries provide that foreign investment is
restricted to certain branches of the economy or

certain activities.

Many of the provisions coacerning foreign invest-
ment, in particular thcce of a regulatory naturc,

are applicable ipso facto to any foreign invest-

ment. Others, and specially some of the investment
incentives, are applicable only on a case¢ to caze
hasis and require either a unilateral decision

by a public authority or an agreement with the
investor. The investor Limself often seeks to

conclude with the public authority an agreement
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spelling out the conditions under which lhe nay
conduct his business and the advantages granted

to him. He will try in particular to obtain a
stabilization clause (a clause excluding unilaveral
changes of the legal conditions under which the
investment is carried cut} and a provisicn for “he
settlement of disputes. It appears that contracre
rrotecting the rights of the investor are rathew
frequent but it would appear thac a much smallex
nunber of contracts assurc th: Government that

the expectations which it had when granting the
investment incentives will actually be fulfilled.

Investment promotion in the country of origin

A number of capital exporting ccuntries provide

a system of so-called investment protection
mcasures : such measurcs are primarily s system

of insurance against political risks, i.e. losses
suffered by the investor which are not due to
economic reasons but to political decisions by

the host country. The oldest and most developed
systems are those of the USA dating back to 1948,
of Japan (since 1956), and of the Federal Republic
of Germany, (since 1959). Protection is

provided only in case of approved investments in
the developing countries with the notable excepiion
of the Japanese system whicl applies to all foreign
investment of Japanese firms. However, insurance

of an investment project in a developing ccuntsy
in most cases,is granted only if a bilateral
ugreement has been concladed between the country
of origin and the host count+y, again witi' the

notable exception of Japsan.
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3) Internationzal arrangements

14) In general, the home country provides such
investment insuraince oniy ii it has previocusly
concluded an inter-Govcrnmental agreement with
the host country. This ras led to a wide networi ot
such "umbrella agrecments' {generally under the
title fo "Treaty of Friendship, Commerce and
Navigation' - TFCN - ja the case of the USA and
“Investitionsschutzvertrage” in the case of the FRG).

15) Although these agreements generally provide equel
treatment for both parties, (i.e. cach party
engages itsclf to afford a cortain treatment to
investment of national of the other party), the
difference in the factual situation makes the
apparent reciprocity rather illusory. In fact,
these bilateral investment protection treaties are
rather unequal since the interest oi the capital
importing country are dealt with only marginally.
(The interests of this country are to be
protected primarily by the provisicn according to
whi:h the trecaties apply only to investment projec's
approved by the host country).

16) The disadvantages of bilatera2l investment protection
arc apparent: it is Jimitcd to nationals of a
very few capital-exporting Statcs and is inapplic-
atle to large scale muiti-national investment
projects. Morcover,it contains the vrisk of

diplomatic antagonisms between the States involved.

17) in order to avoid the disadvantages of bilateral

investment nrotcction, a number of sttewmpgis have
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been made to crcate multilateral schemes for the
ensurance of foreign investment.(e.g. IBRD and
Council of Europe drafts)cr for investment
protection in general (=2.g. OECD draft Convention,
Abs - Shawcross Draft), ,, none of which have
succeeded until now. The only succossful project

on a multilateral level englobing industrialised
countries and developing countries is the Conventicn
for the Scttlernent of Investment Disnutes between. .
States and Nat.onals of Othcor States signed in
Washington in 1965, which ir limited to the settle-
ment of investment disputes. 1t will te referred

to below in the context of settlement of disputes.
kncng the attempts for a regional solution of
multilateral investment insurance, special ment:ion
must be made of the Inter Arab Investment

Insurance scheme.

Besides bilateral and multilateral treaty
arrangements some investment nrotection is sfforded
by gencral international law. Traditional
international law provides a certain minimum
standard for the treatment of foreigners and poses
certain conditions with respect to nationalis-
ation. In case of violatior of these rules, the
nctional State of the irvjured part has the right
to exercise diplomatic protection on behalf of

its citizen, and take action against the injuring
State. The principle of minimum standard has becn
under attack in recent yezrs and the notion or
diplomatic protection is ccntested since long

by Latin American States. These States try to
oxclude diplomatic protection by the so called
Calvo clause, a provision whercby the investor
vis-2-vis the host Govcrnment takes the engagement

nut to seek the diplomatic procection of his houc
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Government, Since under traditional ipternational

taw the right to diplomatic protection is a right

C
[ 22

the State,the validity of the Calvo clause
contested.

[
8]

4) lhe applicable law

19) Une of the key issues raised in the context of
foreign investwent is th= issue of the applicable
law. The particularities of the preblem reside:
in the fact that the relationship concerned is
one between a Statc and a rfcieign private party.
There are abundant writings on the subject and many
legal authers and scientific organisations have

dealt with it, but much cuntroversy remains.

20) According to general principles of private
internaiional law, most aspects, if not all,
of the activities of a foreign investor in the host
country are governed,in the absence of contractual
provisions to the contrary,by the laws of this
country, i.e. the host country's laws on taxatiocn,
on conducting business affairs, labour laws,
monetary and customs regulations etc. The same is
true in the case where the rclationship between
the invcsteor and the hest Government is set out in

A contract which does not contain a chcice of law.

21) But thce contracts between the Government and the
foreign investor generally provide for a balance
of rights and obligations bctwecen the parties
and often contain engzguaents of the Governmen:
with respect to the very came laws which govefn

the investor':s activity in the countyv: the
) Y
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Government may provide for a favourable tax treat-
ment ar for import facilities or it may simply
undertake not to modify the existing legislation

tce the detriment of the foreign investor. Now,

if ‘he investment contract itself, i.e. the contract
corcaining these undertziangs of the Government

.8 subject to the law ¢ tihc host country, the
probvlen arises that the Covernnent may, at its
discretion, modify this law and thercby aifect

vuilaterally its contracuiua! rights and obligatioms.

In order to exclude this danper, many investme.iu
corntracts make the contract subject to ancther
legal order. A number of =solutions have been
found: the law of another country, principles
ccmmon to the host country and the investor's home
country, general principles of law, principles

of internationla law or international law as such,
In such @ general form, these provisions must
appear as impractical or, in any event, excessive
since a number of aspects of the investor's
activity in the host country are necessarily
governed by the law of thc host country. In order
to cverceme the dilema, a tendency is gaining
ground which distinguishes between the law from
whicl mutual contractu.l obligations devive theiv
biading force, and the law which governs all other
aspects of the contractual velationships. Such
distinction would allow (o tase the binding force
of the contract on a luw wih.ch cannot be modified
by cither oftthe parties to ihe contract. 3Such a
clause would make it acoopiable to subject the
‘nterpretation of the contrect and the entirve
activity of the investor in Lhe hosc country to the

taw of the latiel, since *his Gaw can no lonaer be
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arbitrarily modified to the detriment of the
investor.

But this concept according to which the law from
which the contract deraves its binding force ard
the law applicable to the contractual relation-
ship itself are not necessarily identical is

far from being universally accepted. The debate stili,
or again, centers around the question whether the
iavestment contract may be governed by cmy other

law than that of the host country,.

For a_long time, especiaily in the years after *he
Second World VWar, lcgal authors on the issue of
fnreign investments, were primarily or even
exclusively prcoccupied with the protection of the
rights of the investor. Thc interests of the host
State which under certain circumstances may require a
modification of the contract were often treated
marginally.The investment contract itself frequently

was considered as something absolute) - fixed - some

authors even referred to the '"sancticy of contract',
overlooking that practically every legal system
provides for the abrogation or modification of

contract under certain exceptional circumstancec.

rporeover, some legal writers insisted that such
investment contracts were concluded on a level

uf equality between th2 Government and the forcign
party. This may be correct if one locks at the power
position and the economic strength of the two
arties to the contract - im many cases the

foreign company may have seen more powerful and

economically stronger than the contractang

ot
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Government. But this positien of equality over-
looks the fact that a Government is noc simply

an cconomic entreprisc but bears responsibilitics
ror an entire social commuiiity and thercfore
slionld be ygranted the ripl i to moaify under cecrtacy
conditions and within cert~in limits a contractui.

relacionship i{ the social welfare so requires.

Tre rigorous pesitions frequently adopted by
investors and muny lawyerc way have beer one of
the causes for a recent de.clopiient in the attituac
of the developing countries with respect to
investment contracts in particular in the field
of natural resources. The position adopted now

by the developing countrins and expressed in the
General Assemrbly Resolutious on Fermanent
Sovereignty over Natural Resocurces, on the
Establishment of a New Economic Crder and in the
Charter of Economic Rights and Duty ot States,
seems to imply that the State is not bound by'any
engagement vis-d-vis an investor and can freely
abrogate, as it seems fit, any contractual
obligation.

Both positions described above - that of absulute
sancticy of the investment contract and that of
the discretionary power of viie State to abrogats
or modify its contracts - sust appear as
excussive and to the detrirent of orderly
international relations. i zeems appropriate tiat
the international communicy wmuke an efforv to
definc the limits with,n wb.zk the Statec is bound
Dy its contractual obligaiicrs and in deing so
itohe into account the general social responsib=
ility of the State 25 weid as the aced for a

ninirem caount of sccurity o ceontracival relations.
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Industrialisation contracts

Whiie investment contracts still appear to be almost
exclusi%ely limited to relations between a party in

a Western industrialised councry, on the one hand,

and a‘'Government or public authority cf a developin.
country on the other hand, industrialisation contracis,
as defined above, dcal with ali sorts of industriai
relations : the sale of equipment, even on a turn=-kcy
basis, the provisicn of know hLow and techni-:al assisianrce,
management and marketing agreements occur in contrests
betwecen two private corporations just as they occur

in East~West and North-South czonomic relations.

Particularities of industrialisation contracts

Contracts between firms from Western industrialised

countries and a developing party, have a number of

particularities ,some of which are similar to those
encountered in the East-West trade:

a) The transaction often is concluded in the frame-
work of an intergovernmental agreement. Such
intergovernmental agreements either provide mears
for financing the project or simply set a mechani<n
which bilateral transactions between the States
in question are to follow.

b) The corporation in the industrialised country
frequently has as its coutracting partner the
Government or a public cervoration. This raises
particular problems with respect to the law

applicable to the contruct,and with respect

‘¢ jurisdiction. (sovercigny imiunity).

c) In the framework of the abcve menvioned inter-
govermental agreements, or sinply as a part of

export promotion by the industrial firm,, many
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of the industrialisation contracts wiih developing
parties benefit from some special treatment with
respect to export credits and insurarce of expcrt
risks. Such contracts, which one may call
“"sponsored' concracts, are subject to more oi 1less
careful examination by thc competent wuthoritics

in the country of the industrial firm. This
excmination may extend to the conditions and terms
of the contract and to the viability of the proiec®
as well as to the capacit, of the firm itself to

neet its obligations.

While in contractual relationships between
industrial firms, one may assume a certain equaliiy
in deelings even between firms of different sizes
and economic strength, the situation is quite
different in contracts between an industrial firm
and a developing party. One of the criteria of
underdevelopment is precisely the lack of sufficient
numbers of specialists in technical as well as in
the managerial field. For this reason, in many
cases, the developing party will be at a
disadvantage when it comes to evaluating the
conditions of a contract (with respect to quality,
terms for remunerations, guaranties, and
qualification of the coptracting party) and when

it has to ascertain whether the other party precyerly
performs its obligations.

The applicable law

Th.e question of the law applicable to industriai-

ijsation contracts has a much wider scope than i:

the case in the context of investment contracte,
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while in the case of investment contracts, the key
preoccupation, at least of the foreign investor,
is to ensure that the special arrangements he

has concluded with the Gevernment are not unilat-

erally modified, the choicc of the law applicabie
~o un industrialisation coniract is of relevence
to the entire contractual relationship.

Moreover, an industrialisation contract
refers to a commercial transaction which, from *hv
practical point of view, may be submitted to any

system of law,

‘ 35) 0f coursec,often parties to an industrialisation
contract go through great pains to specify in

detail the rights and obligations of the parties.
But even very detailed contracts cannot treat
exhaustively all possible situations ihat mav arise,
so that the designation of the substantive law

governing the contract remains important.

The right of private parties in international
commercial contracts to choose the law applicable
to their contractual relatiunship (partly autonoay)
is widely recognized, Generally each party tries Lo
have its own law applied to the contract since this
law is more familiar to it, but also because cach

party often mistrusts the legal system of the cther

party.

137) This apprehension which parties to commercial
transactions have with respect to the legal system
and sometimes even move so with respect to the couits

af their contracting party frequently does not have

g very rational basis. in fact it is often the
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consequence of the limited outlook of some lawyers
who find it difficult to appreciate the differeni
approaches adopted by other lcgal systems. The
greater the geographical and cultural difference,

the more difficult it is for these lawyers to olie¢.~

ively appreciate the vaiue of another legal sysuteoan,

38) A consequence of this oftcn rather irrational
approach to issues of choice nf law and
jurisdiction, ‘s the fzct that quite frequently
tihe forum and the applicable law are chosen for
their "neutrality'" rather than for their substantive
coentent. Often the parties choose the law of a
third country or provide for the jurisdiction of
a2 third country's courts or arbitration in a thira
country, not because this law is particularly

appropriate or just, nor because this judicial
system is particularly efficient or the arbitraticn
laws are especially conducive for a rapid and just
settlement of the dispute, but simply because these
laws or such jurisdiction is considered "neutral".
In fact, it happens not unfrequently that the parties
choose a '"neutral" law of which they do not know

the content, or that thev choose the jurisdiction
of the Courts of a country of which they do not even
know the laws of procedur: or of organisation cf

the judiciary, or that they provide for arbitraiion
in a country of which they do not know the arbitra-
tion law and under regulations which arec not
familiar to them.

39) But there is some sort of justice in this rather

“rbitrary choice of law and jurisdiction becausc
it is likely that in casc of dispute, both parties

are in the same disadvantage; Lo-h parties then have




40)

41)

42)

-~ 18 -

to acquaint themselves with the law and procedure
of this third country and determine hovw it effects
their position. Unsatisfactory as such a situwaticn
may appear, it is perhaps preferable to a situiticn
in which one party acts on the familiar grounds

of its own legal system while only the other parvy

has to acquaint itself with a very Jdifferent sy<term.

But there is another disalvantage to the choice of
national legal systems, whethcr ‘neutral’ or not, to
govern complicated international commercial cr |

industrial contracts. ln fact,national legai systems

tH

provide in their substantive rules primarily for
situations of internal comsercial relations.The

particularities and specific requirzments of inter-

national commercial relations are often disregarded.

Fer this reascn, the parrvies to these internaticnal
commercial relations have developed to an increasing
degree specific rules of their contractual relations.
Some of these rules have taken the form of commer-
cial custoins, others are reflected in agreements
among members of a specific trade or in general
conditions of contract, and some have even found
their way into international conventions, or simildr
documents. One may note therefore, on the inter-
national level a growing hcdy of substantive lav
applicable to internationa) commercial relations.
This body of law has been referred to by some

authors as the '"lex mercatoria'" and receives increes-

ing attention.

When it comes to contracts with devecloping counicies,

the question of the applicable law often appears

tc play an even more important role than is the c¢1se
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in contracts between private parties, even if in

sume cases for lack of agrecment no specific provision
is made. Many developirg countries insist, with a
varying degrec of emphasis, on the application

of their own law. The rveasons for this are similar to
those for which an indvstrial firm insists on the °
aprlication of its own law : Their law is more
familiar and one distrustz che law of the othe:
party. To these reasons should be added that scme
Governments still feel that it is below their

dignity or even legally impossible that they submit

a2 contract with a foreign private party to a law
other than their own. Jn secme countries there are

i even express legal provisions to this effect.

93) When the issue of choice of law in industrialisation
contracts is examined, two additional aspects should
be taken into consideration : first of all, the
foreign party hesitates to agree to the law of the
developing party, in particular if this party is

the Government itself, for fear that this law may

be changed to its disadvantage. Another aspect which
should be considered when it comes to the choice of
law, is again the aspect of underdevelopment : as
pointed out above, even the legal systems of industi-
ialised countries are nnt specially modeclled for the

necds of international commercial relationsj;but maay

of them have reacted to the particular circuﬁstanccs
¢f industrial activities on the natioral level.

{t may therefore be assumed that thc legislator in
the industrialised countcies hos made an attempt to
adequately respond to the specific problems aricing

in industrial activities. The lecgislatcr in

c¢eveloping countries will have had much less
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occasion to deal with these specific problems,

Thus it would appear that fcr the time being, the
law of industrialised cocuntries responds nore
adequately to the specific problems arising in the
field of industrialisation in general and industrial

ccoperation particularly,

But this advantage is conly relative, In fact, the
choice of the law of an industrialised country may
be satisfactory with respect to solving particuial
aspects of industrial contrscts, but it may not pe
sufficient to take into account the internationsal
aspects in general and the specific aspects duc tn
the fact that one of the party is the Govermmernt
or the pational ©f a develcping country. In fact,
at present, it is not likely that any given legal
system, whether in industrialised countries or in
developing countries replics to the full range of
the needs which the law governing industrialisation

contracts with developing contracts should meet

In an attempt to overcome these deficiencies, UNIDO
and other international organisaticns have prepared
manuals and give advice for the careful preparation
of contractual documunts. But the provisions to
which such documents refer are almost exclusively
claborated in the industrielised countries and n
any event do not provide for the particular .
situations due to development problems. Besides
documents of professional organisations like FIDiC,®
reference is often mace to the documents preparcu
in the framework of the United Nations Economic

Commission for Europe and oviginally oviented for

* Fédératiorn Internationale des Tngénicurs-

rfonscils
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East-West Trade. These documents are now applied
also in contracts with developing countries

although the situation is quite different : While

in Last-West trade both parties with respect ot
informavion available and manageriai and technical
in{ra-structure may be assumed to negociate on an-
equal footing, the problems of underdevelopment with
vhich the developing party hes to cope puts this
raity at a true disadvantage. The documents and
assictance provided to developing countries in this
respect, aim at reducing or even overcoming this
disadvantage, but they dc not seem to provide legal
provisions which take into account the presznt
situaticn of imbalance and provide the.necessary

redress.

JURISDICTION AND SETTLEMENT OF DISPUTES

A. Causes for dispute

Before examining the methods for settling disputes,
arising in industrial cooperation, it may be of interest
to examine hew such disputes arise. It is suggested to
distinguish three different causes for disputes in
industrial cooperation:

a) During or after performuice of the contract, the
partics may disagree with iespect to the interpret-
ation of a specific clause of their contract or with
respect to the appreciatiocn of certain facts and
their consequences. It cfteu occurs that the contract
ot the parties is dnsufficient either because the
parties Lave not thought 5y a particular aspect of
their cooperation or they exprcss themselves in an
ambiguous or contradictcery manner, It may also

occur that cevtain facts arc in dispute, such as the
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conformity of a piece of work to contractual standards.
[f disputes are of this nacure, the parties in gencral
will have an interest in settling them as rapidly

as possible and avoid that their cooperation suffers
from a prolonged dispute. In practice, most of these
disputes are solved amicebly, either in negotiaticn
or through a third party functioning as an expert

01 @ conciliator. It is impc-tant for the parties

te

ly

avoid that their differcnce of view with respent
to a particular issue degererates into litigation ang
thereby causes more harm to the project, to the
Cooperation and to the parties than either of them
may gain even in case of winning the dispute.

American businessmen express their attitude in this

respect by saying '"a bad compromise is better than
a good lawsuit",

The situation may be different if the dispute finds
its cause in a change of the equilibrium of the
contractual relations. In fact, the circumstances
under which the project is carried out may have
changed in such a manner that one of the parties has
no longer an economic interest in performing the
contract or even locses by such performance. A

change may have occurred in the price of raw materials
or in the price which may be obtained for the
product, it may have occurved in the requircments of
the market, in transport conditions or in a number

of other circumstances. In the absence of legal o¢r
centractual provisions wherebv the conditiens of the
corncvact may be adapted to such fundamental changes
of circumstances, the party cor which the performaace
of tne contract has becowe unevous, may be tempted

to provoke a dispute and seck a2 pretext for

witiiolding verscermance ol iis obligetions until the
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othcr party consents to a wodification cf the terms.
In order to avoid such situations, contracts often
provide adaptation clauses. The most frequent of these
clauses are the price revision clauses which provide
fo~ adaptation of the cont.act price cnce the factors
which, at ehe time of the .g.ieement, had determinead
this price have changed; often a detailed formula

for this adaptation is spelied out. In recent times,
a more general formula reens (¢ have become more
widely accepted : an incr=asiny number ol contracts
scem to contain what is called a "hardship clause',
To ccme extent these clauses express a principle
found in many legal systems, iclerred to as the

"clausula rebus sic stantibus’™ azcccrding to which

a contract is concluded urder the reservation that ne
fundamental change occurs in the circumstances prev-

ailing at its conclusion.

In general, a fundamental change iu ~ircumstances
affects only one party to the contract or at least
affects one party considerably more seriously than the
other; in other words, one party has a vital interest
in rcaching an agreement on adapting the contract to
the change of circumstances, whereas the other party
does not have such an interest. Of course, the othker
perty, in the interest of future good collaboration
or for other reasons may be willing to make soue
concessions, but in many cases this will not be sc.
in cther words, it is impoirtent that the contract
which provides for an adapvation in case of change

in circumstances, grants to & third party powers to
dctermine how the contract i: to be adapted. If

such a possibility for the adaptation of the contract
by a third narty exists, th: perty not heing affected
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by the change in circumstances may be much more willing
to agree to a negotiated sclution and may not wish to
take the risk that in the ¢nld the adaptation is
determined by a third party. In any event, the
adaptation of the terms oif thc contract to modif.ed
circumstances depends for 14s effectiveness to a

large extent on the pocwers of a third party to
equitably set cut the new terms,

Finelly, disputes may be cavsed by circumstances

that do not affect the economic equilibrium of the
contract, but which nevertheless affect the '
willingness of one of the parties to perform its
obligations: the management or the corponrate policy
of one of the parties may have changed ( in some aspects
this may be comparable to a change in the Government of
the other party), a party having obtained what it '
expected trom the contract may have lost interest in
meeting_its corresponding obligativas (e.g. for reasons
of liquidity or interest rates, it may economically
be more interesting to assume_the costs of a time-
consuming lawsuit rather than paying a debt
immediately) or it may be that the personal re¢lations
between the parties have deteriorated to an extent
that a proper performance of the mutual obligations
1s neo longer possible in view of a climate of
antagonism and distrust.

0f course the refractory party in most of these
situations is in bad faith, but this bad faith is
itot always evident for an outsider : the more
complex a factual and legal situation is, the mer:

easily a plausible pretext may be found.
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In situations of this sor:t, conciliation scems to tc¢
bound to fail and a rapid and efficient procedure
shculd be available for .he cuaforcement of contractual
ohligations. On the other haund, the rapidity and
¢fficiency of the procedite» siiould not be at the
expense of justice and equity: without having givea
both parties a chance of pr:senting their claim and
their evidence and without :sreful examination of the
Yespective arguement, it is hardly pessihle to say |
wiether a claim or argumeist is frivolous or well-
{founded. Thus minimum conditions of an equitable
procedure have to be obscrved even in case of apparenil)

firivolous claims or defenses.

B. Foris of dispute settlement

The explanations as to the causes of disputes way have
shown that the most appropriate methed for the
settlement of a dispute depends on the nature, the |
causes and the circumstances of the dispute. These

forms of settlement may be divided in five groups :

1) Negotiations among the partics

It would appear on first sight quite natural for the
pariies, in case of a dispute, to meet for negot-
iations. Thus, further explanations on the subju.t.
and, in.particular, special provisions in.the
contract may seem super{iucus, In practice, the sit-
ustion is more complicatca.

Once 2 difference of opinion among the parties
ariscs, one of them or botl, have to make concessionas,
But the persons conducting the negotiations are

not always in a position or willing te ke sach
concessions; this may be due vo a numner of causes

and may octur in particular a cases sheve tag
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person conducting the negotiations fears that he

may be held responsiblc for the situation which

gave rise to the dispute; wh2n he informs his suner-
iors it is poszcible that he is more preoccupied
with defending his own position rather than setting
out the facts in an objcctive manner. The superior
who has to make a decision w~th respect to what
concessions are to be made will have difficulties

in reaching a ccrrect decisien.

55) Fcr this reason it is important that the negotiation
for settling a dispute shouia e conducted at a
relatively high level alrecady at an ecarly stage anld
tefore the parties have taken entrenched positions
which they may find difficult to abandon without
losing face.

56) Many contracts of industrial cooperation provide
that parties should make an attempt at a negotiated
settlement prior to having recourse to a third-
party form of settlement., But few contracts seem
to be sufficiently precise with respect to this
clause and in practice the contractual provision
obliging the parties to negotiate prior to having
recourse tc other forms ¢f dispute settlement does
not seem to play an imporcant role. It may be uscrul
to examine the question of how thec parties may provice
already in their contraci for efficient nmethods oi

sclving the dispute by negotiation.

2) Third-party intervention without a decision

(conciliation, mediation, gcod offices, etc.)

57) Where the parties have an oblective intercst in

a rapid s2ttlement of the wispute or ia a continuaticn
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of the good relationshiu, rhe intcrvention of a third
party may often be very uszeful in pointing out *u
them the weaknesses of -bhuir respective positions

and in helping them to cvercome the psychological
obstacle which often prevents them frem making a
compromise. There arc othter situations, especially
the ones pointed out above under IV A, (3) where
attempts at conciliation a:: nothing but a waste

of tire,

Efficient conciliation requires first of all a
conciliator who has sufficient knowledge of the
substance matter in ordei to cscizc the true causes

of the dispute. Furthermore, it takes diplomatic
gifts and a considerable amount of imagination to
find, together with the parties, a solution which
both parties are ready to accept by their own frcc
will. The conciliator should be briefed as to the
particularities of the dispute, but such briefing
should not be too extensive in order to avoid that
too much time is lost in conciliation, It is important
for the success of conciliation that the parties may
speak freely before the conciliator and envisage

with him all sorts of solutions; therefore, rules

of ronciliation generally provide that the partiec in
a l2ter litigation are not bound by declaraticne

made before or during the cenciliation proceedings
and that the conciliator may not sit later as an
arbitrator,

Should the conciliation fail, it may be useful te¢
wrovide that the concilietcr, together with the
parties, draws up at leust a statement of the pcin.s
of disagreement, so that the later litigaticn is
clearly civcumsecrivedy in factt, preiisc telsms ot

velcrence 1y spced up considerebly eny litigetion,
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3) Third party finding without binding forcc

fexpert's opinion etc.)

As pointed out above under IV A, (1), one of the
vtcasons for disputes is the difference in the appre-
ciation of certain fact:. Such differences of{ten
regitire a rapid decision. Especially in cases of
tontracts for construction aind operaticn of inducirial
nrojects, where 2 delayed decision on the disputed
fazts may cause the entire project to be held up., Jn
such a case, the parties may refer to an expert who
decides as rapidly as possibie the point in issue. b
the parties reserve the right not to accept this
necision, If the parties do not accept the expert'.
decision they will have to submit the cntire disputs
to third-party scttlement, in particular to arbit-
ration. Of course this couid mean a loss of valuable
time and considerable delzy in carrying out the
project. For this recason, contracts often provide
that the decision of the expert has at least a
provisionally binding force, that is to say the
project has to continue according to the expert's
decision, even if the parties do not agrec to it,
and request settlement of the dispute by arbitracion.
In that event, the arbitral tribunal is not bound

by the expert's decision; it may reach a different
finding and if the expert's instructions may not he

reverssd any more, it may have to award damages.

In theory, any person krowledgable in the substance
mitter of the dispute nay be entrusted with the role
of the expert. In practice however, the parties, in
order to ensure that the decision is rendered rapidly,
wypoint as their expert scmeone already familiac wish
the project : contracts for construction work of civil

engineering, for setting up factories or for similar
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proiects, provide that the owner is assisted by an
independent engincer who supervises for the owner

“h2 work of the contractor. It is generally this
cengoncer whom the parties entrust with the functaor

of the experi in settling tncir disputes, Although the
eng.ineer is generally an iwuependent firm, he is
appvinted by the owner and c(he contractor may ther:z-
fore not always find him 2an objective third-purty.
This is one of the reaso~s why, as pointed out

above, the decision of the engineer may hte questioned

and in that event has only 2 provisionally bpindiag

Binding decision by a third-party appointed by the

parties to the dispute (arbitration)

In the field of commercial rclations, arbitration is
a very frequently applied form of settling disputes,

a) reasons given in favour of artitration in general

A number of reasons are invoked when it comes to
justifying recourse to arbitration rather than
to ordinary courts : it is said

-~ that arbitration proceedings are more
cxpeditious than proceedings before ordinary
courts; '

- that arbitrators are more competent to snlve
disputes of a technical nature than is the
case with ovdinary judges;

-~ and some even say :hat costs of arbitration
proccedings are lecc than those of Court
proceedings.

With respect to dispuic, vn the national level,

these advantages of arbitcation may not be as

evidcut 48 somc nmay thiuk,
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expeditiousness of proceedings:

In fuct, arbitration proceedings may last for
several years, especcially if one thinks o¥f the
possibilities of appeals tc ordinary courts
which the arbitracvicn laws of a number of

countries provide.
competence of arbitrators :

Arbitrators are not necessarily better
qualified than the judges cf ordinary courts.
especially in countries which provide in

their judicial system for special chambers for
commercial affairs; and in fact one finds not
unfrequently judges sitting in on arbitral

tribunals.

In so far as costs of proceedings are concerned,
much depends of course on the judicial svstem
prevailing in each country, but as a genersi
rule, it may appear that arbitration

proceedings tend to be more expensive, if only
for the reason that in general, arbitrators

and counscl in arbitvation proceedings are
specialists and their rfees are charged

accordingly.

Among the advantages of arbitration proceciings

one alsn finds retcrence to

~ the fact that the noriies have particular
confidence in the arbitral tribunal siance

they participated ia its creation;
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- and the private nature of procecdings.

confidence of the parties in the arbitral
tribunal due to their participatior in thc
process of setting it up :

It is in fact an ecsential aspsct of arbitraciun
proceedings that the narties have the right u=n
participate in setting up the tribunal and

in many cases it may bhe this richt which
determine. parties ic provide for a setvieme.t
of disputes by artitration.

The parties may either be free in their chcice
of the arbitrators or rastricted by a pannel
from which the arbitrators are chosen or Ly the
qualifications which the arhitratois have to
meet. Especially in cases whevre the parties
freely choose their arbitrator, a privilegead
relationship often exists between a party or its
counsel and the arbitrator appointed by it.

Such privileged relationship may in fact
fecilitate proceedings since it ikay help counsg!l
to address himself to those aspects of procedure
which are of particular intercst to the arbit-
ration tribunal (it should be noted that contrary
to the Anglo-Saxon judicial tradition, some
judicial proceedings c.g. in France, proviue
very little communicaticn between the courts

and the parties and the courts generally do

not indicate the items with respect to which
they wish to hear argumcnt - this traditicne
reflects on arbitration procecedings beforec
arbitrators formed in French or similar
traditions).
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But the privileged relationship betwecn an
arbitrator and thc paity having appointed him
may also have a very negative effect in case
the arbitrator considers himself simply as tie
advocate of "his'" parvty. Thic is by no means
always the case, but when it occurs, the
confidence of the parties in the tribunal as

a whole may be sutstcntially undermined.

In other werds, the appointment of arbitrators
by the parties has it< advantages and
disadvantages; in:-fact it is argued that
greater serenity reigns in arbitral
tribunals appointed from a pannel or appoiiitcd
by an institution to which the parties address

themselves.

the private nature of proceedings:

In so far as the private nature of arbitration
proccedings is concerned, it appears certain
that the parties themselves consider in maay
cases such privacy as one of the major
advantages of arbitration proceedings in
commercial matters. Generally it is not good
for a businessman‘c reputation to be invelvead
in litigation and if he rcally has to litizate,
the less people who krow about it, the betier.
Moreover, a dispvtc Tay relate to a defective
performance and, of course, this party would aoti

l1ike others to know of it.

One of the disadvantagcs of this private matuve
resides in the fact that the legal principies
applied by the aibitrators often are not

knovn to others than the parties, sou that

cven very cerefully reasoncd aroitral awarcds
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do not contribute to the formation of law
which takes place through commercial practice
and judicial decisions. This deficiency is
beginning to be remedied to some extent since
in recent times, avbitral awards are more
frequently published. especially in versions
which are abridged su as to prevent identifi-
cation of the parties, in particular the ICC
seems to have changed 2 long standing traditviorn
of secrecy and pro.ecds with the publication of

extracts {from arbitration awards.

The private nature of arbitration proceedings
has another more scricus aspect : it gives

the jarties the possibility to have at least
some sort of enforcemmeunt of even those
contractual provisions which are contrary to
mandatory rules of national law or public
policy. In theory at least, even a contract
for committing a crime could be submitted

to some sort of arbitration. Of course, when one
of the parties appeals to State courts against
such an award or wheres a party has to seek

the assistance of State authorities to

enforce it, the considerztions of public
policy prevail,

But in certain cas2¢, the parties may not uaic
to address themselves to the courts or may
have no interest "n doing so; this is true in
particular in cas2s where contractual oblignv-
ions violate anti-trust yecgulations, taxation
laws, etc, There aie cases known where
arbitrators were willing to apply against the
contract of the partiss mandatory rulecs of
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national law (or in one case, at least,the
anti-trust law of the CEEC). But it may well
be that in other cases, arbitrators upheld
otherwise illegal contracts.

This consequence o{ the confidenilial nature

of arbitration prczeedings is something

against which no complete remedy seems to 2xis:,
since it appears hardly possible to prevent t':
persons from addressing themselves to a third
person for the set:iement of their dispite over
an illegal matter, However, what is important

in this context is that an award obtained i

such a fashion will nct be enforced by the

State authorities and a recours may be had agains
. SRS S

it before the State Courts.

In summing up the akbove considerations one
may conclude that, in the national context,
garbitration does not necessarily have an‘
advantage over court: proceedings.

b) Reasons for arbitration jin_international

commercial disputes

The situation may be different on the international
level especially when such complex situations are
involved as it is the case in industriai cooperaciun

with developing countries

competence:

As already pointed oat avove, international
commercial transactions often play only a

rather marginal role in national 1legal
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systems. The judiciary which, especielly ix

cases of specialized chambers, may be well

armed to cope adequately with commercial disrotes

may find it more difficult to cope with the 7
particular legal aspccts of certain inter-
national transacticus. This becomes evidenrt .o
particular when the issue of the applicatle

law arises The judiciavy is bound by its
naticnal system cf annflicte of lew and ir
general has to apply, ¢iic with wespect to
substantive law, the rules of the specific
national legal systew which is determined by
its own rules of conilict ¢f laws - and
frequently there is a certain preference for
the court's own legal system., If a national
court applies international commercial practice,
it does so as a part of a specifir national
legal system. Arbitration tribunals generally
are much freer in this respect and, although
many doctrinal probleas are not yet resolved

jn this context, one finds arbitral awards
which are not based on the substantive iaw of
any given State but which make rcference to tho
rules cf internaticnal commercial relations,

to principles common to several legal systeme,
to international izw or which do not specity

at all the legal svstci on which the award is
based. This, of course, requires that the arbit-
rators are familiar not cnly with the practices
of international commercial relations but s.s6
with the principles of several legal systems
and with internaticnal Jaw. It is therefore
only understandable thai international
commercial arbitraticn is the domain of a

reiatively small circl® of <pecialisus in the
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ficld. One of the principal requirements for
such specialists is a quality which, in spite of
an increasing importance of international rel-
ations, still seems tu be less frecquent thar oue
might expect: they have to be well familiar withn
the law of several lcgal systems and its

applicaticn in specific cases.

These considerations show that the aspect of
competence which has been discussed above with
respect to inuternal arbitration, appears ir a
different light when international arbitretion
proceedings are conceined. For suc.: procec:lings

it is of particular importance.
expeditiousness:

In this respect, much depends, in national as
well as in international arbitration, on the

circumstances of the case. But mention should
be made of the fact that an arbitration clause
may eliminate a large number of disputes over
jurisdictional issues which often account for

complications in international disputes.
costs:

With respect to costs, one may say that the
high degree of specialisation cf those partic-
ipating in international arbitration gencroily
renders the proceedings as such, more

expensive than ordinary court proceedings.
However, these cosis may be more than
compensated for by the advantages drawn frna
the fact that the dispute between the parties
may be resolved ir coe singie proceedure rather
than being Jought cut in a number of diffcrcur

natienal covsrts of dif{erent levels.,
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private nature of proceedings @

The private nature of arbitration is certainly
not less important in international proceecdings
than in national., This is true in particular

in cases where Governuents are involved which
have perhaps even lcss of an interest than
private companies in naving the dispute in whach
they are involved be kaown to the general
public.

confidence :

The question of confidence in the third-party
by which the dispute is settled plays a partic-
ular role in international arbitration. In
fact already among private parties of different
nationalities there is a certain amount of nis-
trust with respect to the courts of the other
party. This apprehension is increased when the
other party is a Government because sometimes
the contracting party of the Government feels,
rightiy or wrongly, that the courts have
difficulties dfi finding against their own
Government, especially if it stands against a
foreign party. For this reason, internatioencl
commercial contracts oiten provide..a neutral
jurisdiction, sometimes the court of a third
country but more ofrer arbitration. The advan-
tage of arbitration it seen in the fact that
the parties have the possibility to participate
in setting up the tribunal and that this tr:ounal
often sits in a nautval country and frequentiv
scttles the dicspute in applying legal provisious
which do not deorive {rom the national law of

gither party.
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It has been pointed ovt above that the

fears which determine a partics of an inter-
national contract %< rcjcct the law of the other
party and the jurisdiction of the other party's
courts nften is bazed *iore on psychological
than on legal rcas<ns, and the choice of &
"neutral"” law or & '"neutral" jurisdiction
frequently is made on .ct a very rational basis.
But where contracts with Governments are con-
cerned, the situatvion is differcni Goveraments
arc in a position to modify their own law and
they may attempt to give instructions to their
own courts or set asidc the decisions of

these courts. It is cnly prudent of the private
contracting party to try and protect itself
against such possibilities and it would appear
wise to Jdo so even if - as is probably truc in
the majority of cases - there is no particuiar
indication that the contraci.ng Government has
in the past or intends in the future to gain

an advantage by changing the law of influencing
the courts. A provision for dispute settlement
by international aibitration avoids any
possible apprehension and therety creates
confidence not only in the third party deciding
a possible dispute but, moreover, it brinris on
additional elemen: 2f trust and confidence i
the contractual relations of the parties

themselves. e e

vi) enforcement of the anards:

Finally, an advantage specific to internati.eal
arbitration should te mentioned - the enfore-
emont of the award. Once she arvitroter has

decided the dispute, tha parties \aow what ‘o

“3

do. But they not always act acenvaingly. The

B R pp—
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sanctions for not complying with the terms of
an award vary according to the cont:xt in
which the award was rendered. 1he award of an
arbitral tribunal szt vp in the context of the
professional organisation of a small group of
business men, such zs .he arbitral tribunats
set up at most of tihc international commodity
exchanges, in most cases is scrupulously chuers
ved since the member o the association who
does not live up to the terms of “he awarc is
likely to be excluded from the association

or at least he wili be estracised.

In circumstances where w0 :zuch social sanctions
are provided, the party seeking enforcement of
the award will have to have recourse to the
authority of the State for enforcement of the
award, If the award was rendered in the same

country, the enforcement of it is generally

granted under the local laws on arbitraticn

and enforcement. When we come to enforcement
abroad, the situation becomes more complicatcd.
The courts of some States give effect to

foreign awards by providing them with the
exequatur or by at least treating them as an
agreement among the parties which may be entforced
in ordinary court proccedings. But the noinal
enforcement of a foreign awvard, i.e., immediatc
seizure of assets of the debtor, is generally
granted only if tlic State where enforcement is
sought has bound itse’f by an internationai
treaty to grant such enfercement. A great nanver
of bilateral treatics have been concluded enong
States but the most important treaties in
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this respect, are i1he Convention on the
Execution of Foreign Arbitral Awards signed in
Geneva on Scptember 26, 1927 (Geneva Ccaventinm)
and the United Nations Convention on the
Recognition and Enforccment of ¥Foreign Arbarral
Awards signed in New York on June 10, 1953

(The New York Convention). Practically all
industrialised Stetes including all the membews
of the CMEA and a ccusiderable number of
developing countries, have ratified the New
York Convention. A3 a consequcnce, an arbicral
award generally can be enforced abread morve
easily and more rapidly than is the case with

a8 judgement of a national court,

In principle, the New York Convention is applic-
able to a foreign award no matter where it has
been rendered, but ‘an important number of
contracting States have availed themselves of
the possibility to restrict application to
awards rendered in another contracting State.
But the application of the convention is not

limited to nationais of the contracting Steate:.

Therefore the developing countries and their
nationals which hava not ratified the New York
Convention may seck =nrorcement of an award
rendered in a contracting State against an
industrial firm while the awards against
themselves can be enforced only with difficuliy,
if at all.

In summing up, it may be 3aid that in internatiocral
commercial relations, arbitration is the form of
settlement of disputes which is by far prefered,
ecpecially for reasons of c¢onfidernce in the Arbitrad
VYribunal, for flexibility in the application of
‘ubs antive law, for the provate nautuve of the

proceedings and for facilities in enforcing the awavd.

¢ et ———— — ——
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5) Decision by the courts

Although as pointed out above, arbitration is
generally prefered foi the settlement of intezr-
national commercial disputes, for a nuiber of
Teaiems, recourse to couaits cannot he excluded. -
provided, of course, the Stave party may not clain
sovereign immunity,

First of all, internationz! commercial arbitration
generally remains subjcct 2t least in some aspects
to the national arbitration laws of the country
where the arbitration takes nlace. These national
arbitration laws to a varying degree provide for the
intervention of the ordinary courts : the courts
may be called upon to pronounce themselves on certain
issues of law (this is the case in particular in
the English system), or they may have powers to
revise under certain circumstances, the arbitral
award.

Moreover, there are certain subject matters and
certain types of remedies which ars reserved to the
ordinary courts. This is the case in particular with
respect to provisional mcasures which a party may
seck pending proceedings on the merits. These pso-
visional measures frequently require immediatec
¢nforcement (e.g. sale of perishable goods, seizure
of an object in dispute, etc); thcrefore they are

generally rescerved for the cordinary courts.,

There is also a number zf subject matters which ra.c
reserved for the courts : thus some countries

nrovidc that disputes with respect to patent rights

&
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are subject to the exclusive jurisdicticn of the

ordinary courts and cannot be brought £o arbitration.

But, of course, the most important field in which the

courts have te interveac ave those cases where il |
parties have not been atlz ‘o ageec on an arbitratio:

clause. In that event, ihe aggricved party has

hardly any other remedy tut to bring the case before

an ordinary court. Often the aggrieved party ha: a

chcice of a number of different jurisdictions.
Generally, for the z2bove-menvioned psychological |
reasons, each party wonld vrefer to have the tribuncls

of its own country decide the dispute; however, ¢

party may also have an intcrest in bringing the

case before the tribunat of the country where the

assets of the debtor are located because this will |
considerably facilitate the enforcement of a
judgement which it may have obtained. {

Proceedurcs and institutions tor tne settiemznt cf uiswutes

-—

Proccedings for settlecment of disputes which do not lead
to a binding decision by a third party frequently do rot
follow a pre-established proceedure. Some arbitration
institutions provide for conciliation accoerding to rules
set out in special regulations; but aoparently such
proceedures are not very frequea<ly used.

Court proccedings,of course,follcw the laws set up by rach
State and the parties may have 2 chcice only in so far =:s
they could agrce to submit the dispute to the courts of

one country rather than to those of another. The procezaures
for hecaring commercial cases vary considerably from oanc
country 1o another but they are recessarily marked by o
certain formalism.
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One of the particularitics of arbitratvion proccedings lies
in the fact that these proceedings generally arc much less
formal or formalistic than procec”’ags before national courts.
Nevertheless in arbitration, too , a certain number of
rules are necessary in order to provide for crderly

proceedings and a fair hearing of tle¢ case,

With respect to arbitration proceedings, one has to
distinguish between ad hoc arbitraiion and indstitutional
arbitration.

In the case of ad hoc arbitraticn, the setting up of the
tribunal is determined by the partiec alone, and the proceed
ure to be foilowed by the tribunal is determined again by
the parties or by the tribunal which they have set up.

Since it may occur that the parties, after having agreed

on arbitration in principle, do nct reach agreement with

respect to their arbitrators, even ad hoc arbitration has

to provide for an institution which appoints one or several
arbitrators in case the parties fail to do sc or in case the
arbitrators appointed by the parties do not reach agreement

as to the president of the arbitral tribunal or the umpire.

For this purpose, the parties may grant the power of
appointment L6 the president of » national tribunal, to

a chamber of commerce, to the President of the International
Court of Justice, or to quite a number of other judicial or
commercial institutions,

Morcover, thc freedom of the parties to set up the
tribural and determine proceedure 1is gencrally also
limited by national laws on arbitration cspecially those
of the country where the arbitral tribunal has its

seat. These laws generally provide for rules to b applied
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if the parties have not specified the rules of proceeduve,
and they contain certain fundamental rules which the parvics

and the tribupal cannot set aside,

106) In the case oi institutiona) arbitration, the parties
‘ refer the dispute to a pre-estab'iszhed body which assis<s
them in setting up the tribunal and which provides the
i rules of pioceedure. Although mary of the presently avaii:ble
rules of proceedure are linked with a specific arbitratinm
institution, some arbitration rules euply onl!y to ad heo
arbitration.

107) This is the case in particular with the UNCITRAL-Rules
as well as the ECE-and the ECAFE-Ruies.

108) Arbitration institutions are quitc numerous; for instance
the list of institutions exercising an activity in the
field of internatinnal commercial arbitrations edited in
1958 by the U.N. Economic Commission for Europe, mentions
not less than 113 institutions.

109) Many of these arbitration institutions are rclated to
: commercial associations on a national or international
level. Quite a number of the professional associations,

especially in the field of commodity trade, and their

arbitration institutions are located in London.

110) Among the national institutions of a general nature,
special ncntion should be made of tne Courts of
Arbitration (set up by the Londor Chamber of Commerce &
the Corporation ot the City of london), the arbitral tribunzl
of the 7urich Chamber of Commerce and of the Stokholm
Chamber ci Commerce, the Arbitration Chamber of Paris eon?
the Court of Arbitration of the Austrian Chambers of Cemmeice

in Vicana.
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But the most active of the.national arbitration assoc-
iations scems 1o be the American Arbitration Association
which is said to provide for some 15 000 arbitration

proceedings every year.,

Among the national art:itration ivstiiutions special

mention has to be made of the Forcign Trade Arbitration
Commissions of the Chambers of Zurmcrce and Industry of the
member-countrics of the CMEA.

Perhaps ihe most important international arbitratien
instituticn is the Court of Arbitration of the Inter-
national Chember of Commerce in Paris. This institution is
of particular relevance for commerciai disputes in

Western Europe, but disputes in East-West Trade

and disputes from contracts betwecn parties in Europe and

develpping countries are also referred to it.

Specialised in some important aspects of industrial
cooperation, the International Center for Investments
Disputes (ICSID), set up under the Washington Convention

for the Settlement of Investment Disputes betwcen States and
Nationals of Other States of 1965, is particularly rclevant
for the present subject.

By February 1977, Washington Convention had been ratified
by 67 siates, industrialised and deveioped. The Latin
Americen States; the Socialist otates (with the excepticn
of Roumania end Yougoslavia), several Arab States, some
Asian States (in particular India) and Australia have not

ratified the Convention.

All o7 tnese institutions provide, in varying degrees,assist-

.\ance to fie parties in setting up the Tribunal and in the

conduct of proceedings. Many of tlese institutioas have a

list of arbitratovs or panels anl ip seme cascs, 1n part:

jcular in arbitrations pefore tha Forcipgn Trade Arbitratics
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Commissions of the CMEA countri-c these lists are binding
so that the parties may not chousc any arbitrators outside
the panel. The proccedings, espacia'ly those before
professional associations, are ~ft.: quite informal anco
somctimes very rapid; other rules of proceedure are mucl
more detailed or even formalistic and proceedural debates

are no: always excluded.
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V. SUBJECTS FCR FURTHER INVESTIGATIONS AND FUTURE ACTTON

117) A. In the fieid of foreign investmcut

In the present situation the issue of foreign investmen:
is extremely controversial and gcrhaps the subject on
which it may be most difficult to reach a conseusus, as
has been shown for instance by the recent failure of an
attempt of the International Law Asscciation to agree on
a model investment contract which could have been
suggested to parties desiring to ecnter into such a
contract.

118) Taking stock of the present situation with respect to
foreign investment may be a useful exercise and show
the true scope of the problems. A number of national
and international institutions have been concerred with
the two opposing aspects for foreign investment (i.e.
national control over forecign investment and investment
protection); it may be useful to confer to one or
scveral of them the work to be conducted in this context.
However, the problem seems to be that in view of interests
at stake and the often very antagonistic positions adopted,
special attcntion is necessary to ensure that the issues
are examined tree of pre-conceived ideas and without ideci-
ogical underiones.
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119) Once the present situation with rcspect to the two main
aspects of foreign investment has been investigated, and
presented in this manner, it may become more clear in

which fields further progress jis desirable and possible.

120) Since a satisfactory solution of the outstanding problems
requires that the interests of bcth parties are adecquately
taken into consideration, the problems of foreign investment
and their solution should be approa~hed simulctaneously from
the aspect of national control over foreign investmeat aad
investnent protection. It would appear that betier
progress can be made by promoting solutions which take
both aspects into account instead of dealing with each asnect

separatly, as it has been done too often in the past.

121) In this context, one may examine how existing bilateral
| and multilateral schemes for investment protection may

be linked with the action by the host country to integrate
foreign investment into its national development policy and
how the home country of the investor may contribute to
these efforts of the host country.But in any event, it
should not be forgotten, that the foreign investment
is only a means to an end i.e. the promction of the
economic and industrial development of the host country.
Investment protection and national control over foreign
investment should be seen in this perspective.

122) Another aspect of foreign investment which may deserve
further attention is the question of investment incentives,
provided for in particular by the capital importing countries:
Are any of these incentives really effective in attracting
foreign investment to the country and, if yes, what is the
price? Besides the economic effects of such investirent
incentives, it may be of interest to find adequate means

whereby the host Government may ensure that the investor
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benefiting from the incentives ically makes the
contribution to national development which was expected and
for which the incentrrves were groancod, Mcreover, the legal
and adainistrative problems may be cxaminced which arise
frem the Yact that numerous detigavsions from the generaiiy
applicavle legislation arc made in lavour of forsign
cooporuerron. Tt may alsc be of inierest to examine how to
aveid «oxcocsive competition amoung developing countries
wishirg to attract foreign 1investmen:.

Such investigations would have to =: conducted on a
theoretical and on a practical leve: with national
administrations as well as with fureign investors. In
fact, a number of such investigations have already been
carried out and it would, as a first step, be useful to
conpare their results and determine where further

research is necessary.

In the tield of investment protection UNIDO, perhaps
together with ICSID ¢r the Werld Bank itself may wish to
examine whether previous attempes 2t multilateral
investment protection or investment insurance deserve to be

further puisued.

In the {.ield of industrialisaticr contracts

Indusiriaiisation contracts seem tu have provoked much 1less
heated debates and fewer properaiz than was the case with
foreign investment. In this field, the approach seems to

be mcre oviented by the practical ncveds of drafting of
contracts aund their performance. fr fact, it may be usecrui
that thc joint study stresses this practicai aspect in tihe
field of indusi-~ialisation contrazus,
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"force majeure™ -

First of all, it may be¢ useful to investigate the present
contractual practicc with respeci to the different types of
industiyiel cooperation practice. Scie work is dope

already especially by way of empiric studies of certain

clausec in such contracts.

This iuvestigation should not orly cover the different
types of contracts and specific ciauses thercof (e. g.

clauses hardshl» ~lausea, quarantees efc.;

but also the possibidities to link up and interrelate
severa. distinct contracts relevant to the same contracts
e.g. tie sale of a factory on a turn-key basis and the

agreement for the marketing of ius products,

Once the factual situation with respect to the

contractual practice nas been established, it would

be useful to examine this practice in order to :

a) determine to what extent this practice takes into
consideration the specific requirements of the
developing countries,

b) exzmine what forms of standacdization are possible.

It world appear that the question ¢f standardization is
one of tlLe legal issues in whicl the joint study could make
a particvlarly valuable contributicn. It is submitted tnatc
such standardization could make & scrious contribution to
facilitate contract negotiation by providing a uniform
framework in which the particuiarities of each contractuai
relaticnship could be spelled out auuch more easily.
Contrary to the rarty from the deoveloping country, the
party from the industrialised country often has a

number of specivntists ai its difposal to cope with
complicated situnations. Any simplification in cortiact

negotiation would therefore be of a particurir penetit

_to the former. it should be examined whother this

T et o o ——— ¢ - - P————— %t
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standasdivation should take place on a national level -

i,e. cach developing country spells out (perhaps with the
help ef UNIDO) the binding rules applicalle to industrial-
isation cnntracts - or whether international standardi:z-
ation ic preferable. Of course standardization on a national
Jevel is *v be more easily achicved and a numior of aspevis
(such as public bids, procuremecnt etc¢) are alrcady provided
for in several national legislations, but standardization 0.
an intcernasional level would hawve the alvantage of also
facilitating communicatien and <cooveration among

develouping countries themselves.

132) It will then have to be seen whether & standardization corn
lead into something like a code for the law of

y industriajlsation contracts. Such a code could embedy the

progress already achieved in certain sectors by

institutions like Uncitral or cther putlic and private

institu~ions for the harmonisatiecn of commercial law. In

drawing up this code, 2 particular c¢ffort should be made

to render it comprehensible to those who have to use it.

This code by no mecans should be a text which only 2z few
specialised lawyers understand. The people responsible,
e.g. economists in an a ministry of_develonmentvand.;.
industrizlisation should be abie tou read and interpret tne
code just as well as the enginecs or representatives of

the foreign firm.

133) 0f cours:, the elaboration of such a3 code of
indus<rialisation contracts wovid L2 a very ambitious proiect

and 1. is by no means certain it car be realizes.

134) In any ovent there seems to be iittle chance that such a
code be zdnoted in the form of an inrternational conventica.
It may ULe much more practical io provide it as an
instruncut to vhich the parties may chouse to reter when

thoy «eicrnine the law applicable to their coniractual

velatienship,
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With respect to practical measurecs of a more immediate nature,

one may envisage action on tweo levels :

a) to develop a regular service for advise and assistance
to negotiators in developinyg countries: Documentation
and Lafcrmation on the contye¢zting firm and its
conpetitors; assistance with respect to the technical,
eccnomic and legal specificatinns of the project and
the drasfting of the contractcs! documents in order to
ensure that the contracts preperl!y protect the interesis
of the developing party and provide all necessary
guarantces. 1t may be interesting to examine the
usefulness of a task-force on which a developing
country could draw in case of nced.

b) to favour the bilateral cooperation emong States. In -
particular, industrialised states should provide for
easy access to the institutions for information and
assistance in their countries. A certral institution
in each industrialised country , to receive and channel
requests for informaiton and assistance, may be of great
help for planners in developing countries.

In the field of settlement of disputes

In this fieid tco,it may be useful to investigate into the
present situation and determine in particular to whet
extent, the presently existing forms of dispute settlement
are used, for what reasons, and how they may be ameldpratcd.

Thercafter it would appear that thz fcllowing measures
may be promoted :
It may be useful to examine what steps can be taken in ordcey

to facilitate ard promote concilixa%ion procsedings. In ‘act
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it would appear that a coasiderablc contribution to rapid and
efficient dispute scttlement would be made by sctting up

a Centevr which could make availar ':, without many formaiities
and on short notice, an experienced and knowledgeable
conciliator. It may ve nreferab:e il 't in setting up the T7st
of concitiators ,that the Center o¢orv: not have to follow
binding proposals of outside in<*ivurions but may establish
itself this list on the sole basis & <he personal

qualif{icaiions of the conciliatn:.

A similar form of assitance may be wrovided in the field of

expert orinions. One may think eithur of a Center

supplying experts in case of necd or ~t some sort of supev-

vision over ihe qualification of oxperts or over their

decisions in particular cases.

With respect to arbitration it has alrcady been pointed

out that international commercial arbitration in general

and arbitration of disputes in industriai looperation is

the domain of a relatively small group of specialists. These
specialists are almost exclusivciy frem developed couniries,
either from market or centrally planned economies. As &
consequence, it often occurs tha: i arbitration

proceecings to which a developiny coratry is a party, no
naticnal of a developing country pavticipates - neither as

arbitraror not even as counsel.

This sccams to be due not only to +the fact that developing
countries in gereral suffer from 2 lack of specialists. :n
fact it would appear that the lejol profession is,at least
in certiin developing countries, 2vong those branches in
which the lack of specialists is least acute, But there
scoms to Lo liétle intercst in accuiring the theoretical Lasi:
and the practical experience in twe very pariicular braach ot
law with which the specialists *n intemorioncl

aitbitration doul.
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The problem of communication may also play an impcrtant role.
In any event it would Seemmost important to premote among
the lawynr: of developing countries knowledge of , and
interest in international arbitratica proceedings. In falt,
arbitration i7 important not only io+v the settlement of
disputes deiuween partics froem deveioping countries and
industrializ=d countries, but also zmong parties from
developing courtries especielly whcn they come {ren
differest icgal systems. In orde- to pronmote such experizrce
and intevest, better comrwnications are of great importence.
In a field in which the confidential aspect plays such an
important role as in arbitration, personal contact among

the specialisrs is of particular impcrtance. This personal
communication should be pronoted amony lawyers of

developing countries who ave intercsted in arbitration .°
questions buv also between these lawyers and the

specialists in the industrialised countries. Some
arbitration institutions, especially iCSID cut also the ILC
have undartaken 2 lorts in order to promote this contact and
awareness but there is still a lot to be done.

It will have to be seen whether a growing interest in
erbitratica by lawyers from developing countries will

lead to new institutions for dispute settlement. I1f ouc
looks at thc impressive number of existing arbitratics
institutions one would fecl at fixrst sight that there is nd
need fou such new institutions; tut it has to be seen whetp:r
the existing arbitration instituiicus really meet the neeas
and pre-pc-upations of developing countrice or whether

they can be sdapted to meet thew. In fact, with the
exception »f ICSID and the Foreign Trade Arbitration
Commissions of the CMEA countries, the existing arbitration
institutions arc primarily oricnced to private commercil.

rclatiors.
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They werc not set up to deal with the specific problems

arising in the cooperation between private parties and
governments or state corporaticus,

l
The Foreian Trade Arbitration Ce.missions ofe the CMEA countries

therefors 7, he specially adapted tc meer the specific

-
problems in industrialisacion costrac.s. Judging from the
practicc of these Arbitration Comaissions, it appears thwi
they are pii-iculariy well aware of the requirements of
centraliy planned economie; and o tue specific problems
which arize vhen contracts with loreign private parties
have to be integrated into the planninug process. But, of
course the restrictions with respect to the choice of
arbitrators nmay Lo an obstacle to a mcore wide spread use of

these institutions in industrialisation contracts.

In fact, as pointed out above, the most importent feature

in arbitration remains the metheod of Adetermining the arbit-
rators and the choice available to the parties. In this
context, the arbitration institution has a very critical
role to play when it comes to apyjointing the president of
the arbitral tribunal or the umpire in case the parties or
the arbitrators appointed by them fail to agree on sucn @

president or umpire.

The fact that the Court of Arbitvation cf the ICC as well

as the Foueizn Trade Arbitration Zommissions in the CMEA
countries are clocely associated with institutions which
certainly 2ve not idelogically aeutral i.c. the International
Chamber ~{ Commerce on the one aznd, and the National
Chambers of Commerce in the CMEX vountrics on the other

hand, maves it doubtful whetker :ivher of the two
instituticns will inspire the cosdidiance which is
necessary {or @ firther pcomotion or arbitration as a modu

of scttlemont of disputes inm industrial cooperation.
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Other instiiutions will have to 5S¢ examined in order to
determine the extent to which they meet the needs of
arbitraticn in industrial coopevztion., ICSID, for example.
is limit2d by its terms of referznrce spelled oot in the
Washing:cr Convention.This Conveirlon applies only to
investment disputes and to naticnals of contracting statud.
ICSID presently seems to be wiliing Yo enlarge its 'scope uil

it has ‘v be seen to what exter: this will be practical.

Whether gn cxisting institution car be adapted tec meeuv thne
needs of industrial cooperation ur whether it appears
preferahle to set up a new institution, it would seem
tempting to provide a link betwcen the above-mentioned
cede , of industrialisation contracts with this arbitration
institution. In fact, it would seem that such a code weouid
best be administered by an arbitration institution rather
than by national courts which may have difficulties in
integrating it intc their national legal systems.
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