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INTRODUCTION

During the past 10 years trading in technology gains in importance
and volume rather rapidly thanks to its immediate effects on various fields
in the overall economy and industry in particular of any cpuntry. Rapid
industrialization both in the industrialized world as wel.'as in the developing
countries has caused a great demand for technologies, which were viewed as

decisive elements for building new 1ndustries.

Such a trend holds already for a long time and analysis made covering a
period from 1950 through 1970 shows that the overall volume of trading
in technology grows two to three times faster than the world trade volume

on a whole.

The conclusion may therefore be drawn that such trend will most

probably also prevail in the course of the next 10 or even 20 years.

The share of developing countries varies from source to source but
in general is estimated at something between 6 to 12 % of the world technology
trade, which represented in 1972 some 6,5 billion US dollars.

No etatistics are unfortunately available to analyse the growth
trend of the share of developing countries in technology trading. Analysis
based on individual examples shows however that the growth of technology
purchase is actually similar in these countries to the overall growth of

world technology trade.

On the basis of individual available statistics it might be stated that
the share of developing countriee in the overall world importation Gﬂk&gchnol—

ogy is between 10 to 15% while their share in exportation would oscillate

/

around 1 to maximum 2% only.




Furthermorae it should be strecss.d that 11 geraral all daeveloping
countries are rdeperdait on forseign techrnology. This deperdernce rno
doubt will contirua beyond tha yaar 2000 jue to th2 1mpossibility
of daveloping countrias to maat simultaneously demards for
industrialization and indigenous research ard 1avelopmeht.\1)

Tha 2x1sti1ng arnd futura industries 11 davaloping countrias will rely
almost axclusivaly on foraign tachrology imonrtad prim-rily from highly
industiializad rountrises, mainly USA, UK, West Germany, Japan, Switzarland

and Frarce.

Tt is astimsted that on the average one dollar investad in techrnology
briugs ca 10 dollars irn tarms of productiorn volume which alone shows the

m-gir.itude of tha problam within tha aroromics of davaloping countries.

It should bha also mentioned that not always fair and ron-restricted
canditions pravail, upor which technology was and still is being

imported by daveloping countriss.

Such short and briaf introductory ramarks provida some 1indicetion
as to the incraesasirg goveriment role in transfer of technornology matters,
which in developirg countries has result2d in the introduction of

protective measuras.

In a way, these and other reasons constituted the basis for motion
towards the astablishmant of an international code of conduct in transfer
of technology, which is supposed to facilitate and support govirrmental

action in this field.

(1) The USA is the only net exporter of technology at present.
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GOVSHAMENTAL RSGULATIOL OF TRAVIFER OF TECHNOLOGY [N SKELKCTED COUNTilS

Some of the 1ssuas which axplain govermmert actior. i1 the field of

transfer of tachrnology are

l. Protection of national economy and ir.justrias vis-h-vis urfair and
restrictive practices of suprliers of techrology as well as lowerirg the

ovarall cost of tachrology 1r.flow;

2. Channallirg technology into preferantial 1ndustrial sactors by setting
up the necessary itacarntivas and aexterral and 1rternal regulatory

guidelinas;

. Promotior ard a:icourag2ment of the flow of techrology where
desir.d securing nec2assary itrputs i1nto R&T afforts and simultancously

ancouraging the adnptatio.. ard absorption of techrology by licausess.

A historical ovarview of ghe role of goverumarts 1n the process of trarsfer

of techuology shows how distinctly this role has chaiged 1n the past ten to

tw 2.4y years, both in industrialized as well as 1 developlng nations.
Trends and evernts are showirg that despite the "libiralization” of tradae
in general, the 1ssue of traunsfar of technology :s separated from the

overall problems of comm@dity tradirg due to its impact or. mauy aeconomic

and 1ndustrial fields arnd admicistrative arrangemerts are introduced to
increase rather the firm control and regulatory role of the govarnmeuts

over this type of transactions.

As a mattar of information, a short description of regulatory systems
of some industrialized countries will be given. This will be followed by

a more detailed review of government regulations in India. Mexico, Argentina,

Peru, the Philippines and Libya.

In the United States govermment intervention in technology transfer
and licensing in particular is provided through anti-trust legislation,
that is mainly on the Scherman and Clayton Acts. In gereral,the following
provisions included in licensing agreements will lead to goverrment action

as they are considered illsgal in the United States :




e Tie-li=claamas foro e the 112 3an to par hase matarial and

~omoo. 2 ta trom tae licansor;

b.  Limit2tiorn A restrictiorn orn the lic2,v2:2's approaches as to other

products aid sarvicas or to obtal. compatitiva techrology;

ce destrictive or limited use of pateinted ma.arial, which would create

a moropolistic si1tu~tior; .

d. Packagn licenses 1ncluding patat trausfer 1ot required by the

licarnsea;
8. Pria2 fici.er;
f. Territorial restrictions within the Uri1t:] States;

€. ‘fertairn tyo2s of cross liceusing procoduras.

A rumbar of dicisions of UJ courts have 12ad in mey cases
to anforce transfar of know-how by the lica.sor whaiever a misuse of the
right of patent wis fourd. Ac ca: b2 se2n, sovernmant intervention 1in
the 115 15 besed axclusivaly o the anti-nowopoly doctrine and attempts

agal st frea tr=de and fair compatition.

A diffareit ~pproach was =dopted by . apay i the post-war time.
Its goverimant hns, together with industry, racognized that vigorous
introduction of foreign techrology m~y rapidly bonst the industrial growth
of the country. For this purpose, howsvsr, the goverument had to play a
regulatory rolas ir order to control the flow of technology and to secure

1ts maximum berafit both for a given i1nvastor as well as for the couutry.

Japai adopted a system, which requiras govertmental approval of
all techiology agreements including their extareion aud/or modifications.
Such an approval was granted by the Buk of Japau for payments not
exceeding 50,000 UL$. All other casas were refarred to the Ministry of
International Trade and Industry (MITI', which after consultation with
other bodies concerned, issued a dacicion withir a prescribed period of
time. It should be indicated, however, that no rules were published or
guidelines established concerning the acceptablae terus and conditions

in licensing agreements. All decisions were mads on a case-to-case basis by ]

the compstent authorities in each respective field. Close co-operation




Letweer the Govermmaent a.. : ::idustry has ~roursyd that th:a roegulavory
policy has furctionzd 1: the oast trtarast of 1rdustry and tro

*oiitry's ovarsll acocomy.

[ Wasterr “uropa, =a:.y rovarimart 1 tervantion 1s baa:: o = ti-trust
leeislatiorn of the “uropes; “eojomin Commurauty. Orielially, A, ti-trust
legislatior in Burope nas b3 limitad to various buying ard solline
arrargemerts. lecently, how:var, the Commissior. of the Commo: Market irn
frussels has also taka:, up the sibjact of licaices ard other tra;sfar of

tachiology agreemerts.

it present, the Commissiorn of tha Commo: Markat 1s 1. the procass
of formulatiig more pracisaly which provisions ca  bha 1rneludad ir

licansing agreements a~id wh ~h are illegal,

Tha basic ground for the abova-mentiorad considaration 1s Articlas 89
and 86 of the Treaty of Rome, which says that practices "likely to
affact trade harmfully betwzer. member states and which hav: tha object or
effect of preventing restrairing or distorting compaetition” ara not

permissible and 1llegal.

The countries of Latin America have been particularly active during
the last five years in regulating and coutrolling the inflow of technology

into their irndustries.

While India is well advanced ir these matters, there is the {eeling
th-t a new dimension has beern iutroduced by some Latin American countries

in this particular field.

For the purpose of this paper detailed aralysis will be provided
for Argentirian and Mexican systems as well as Andean legislation, in

addition to A short descriptiorn of the administrative system prevailing

in India.
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Two laws were enacted in Argentina in 1971, law n®19139, prohibiting
the i1mposition of certain restrictive conditions on the automobi le
industry, and law n® 19241, which prescribes the regulation of agreements
for foreign technology and patents and creates a national registry for all
such agreements. These laws stipulate that ~ontracts could not be approved
if they contain clauses which, among others, forcaithe purchase of equipment,
raw materials or components from certain sourras, restrict export ,
inc lude unreasonable grant-back provisions,involved trade-mark licensing
without know-how, 1impose! jurisdiction of foreign courts or requirel

unreasonably high payments.

A new law, n® 20794, was 1ssued 1n late 1974 in Argentina replacing
the earlier ones, the main provisions of which are contained in article
n® 5 (stipulating which contract approvals will be rejected), and article
n® 6 (enumerating restricted clauser, which cannot appear 1in contracts).
To the most 1interesting provisions of the law belong the conditions
stipulated 1n article 6, which says that "the authority of application
may deny the approval of any contract governed by the present law when
the acquisition of the technology in the proposed manner produces directly

or indirectly any of the tollowing effects:

(a) establishes the obligation of acquiring raw material,
intermediate products or capital assets from specific origin
or source of supply;

(b) regulates, alters or limits production, distribution,
market ing or exploitation; or the distribution of
markets or the execution of any of them;

(c) establishes resale prices to wholesalers or retal lers;
(d) exempts foreign contracting parties from the'r liability in

the event of action by third parties;

(e) prohibits the licensee from employing other desigms, processes,
product ion material, equipment or other goods different from those
mentioned in the proposed contract;

(f) establishes rules limiting or subjecting to the licensor's
approval the publicity or advertising;

(g) imposes on the licensee the oblig?t ion of contracting personnel
to be appointed by the licensor

The law provides for the obligation that contracts and their
amendments or extension should ve s'bmitted within thirty days after

signature to the National Registry for License Contracts and Transfer

2) T™he text of the law is being reproduced according to "lLes
Nouvelles", March 1976,Vol«No.10 no 1
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of “achuology (erant~i by law 10 19231 of 1971).

For 101-observing the rules of the law, a number of penalties have been
foresaern. Ar irterastiig rove.ty 1r this law is the article no 33, which
opens the possibility of gettiig advice from the National [tegistry on
agreement coiditions prior to official submission for approval and
registration. Thus, the lagislation gives the opportunity for ampla

ragotiations with foreign partrers and local entreprensurs.

Tha Mexicarn legislation »1~ctaed as of January 29, 17573, provides
for tha creation of 2 national registry of techuology transfar. The law
was prapered after extensive discussions ard assessment of the experiences
of other countrias, i.a. Argentira, Japan, India stc.. The basic
orientation of the Mexican technology transfer policy darives from fundamental
crit 'ria in eco.omics and interravional relations. The Mexican legislation is
orianted towards the developmeit of an efficient and rationalized procass for
techrology importatio:. Although thare 1s recoguition of the couutry's
depai.derce o1 foreig: techrology a: important objective of this legislation
is to gain » cartai: degree of cortrol ovar this major import, both 1in
+arms of cost and technological impact. )
Tha law requir=s that all agrseaments must be examined by the
National Hegistry of Tachrology Trausfer, and it goes into considerabls
detail to e.umersatirg the kirnd of restrictive practices that must be

elimirnted from contracts ¢

The most important articls of the law (article 7) stipulates that the

following contracts will not be registered :

1. When their purpose is the transfer of technology freely ava.l=rle

in the country, provided this is the same technology;

2. When the price or remunsration does not correspond to the techro’ogy
ecquired or constitutes an unjustified or excessive burden on the

national ecoromy;

3. When provisions are included which permit the supnlier to regulate
or interverne directly or indirectly, in %he administration of the

licensee;

4. When there is an obligation to assign onerously or gratuitously

to the supplier of the tachnology, the patents, trade-marks,

irnovations or improvements obtained by the licensee;




Wher. there is ar obligatior to Aacquire equipm?nt, tools, partis,

or raw matarials exclusiv:ly from any givai sourca;

Wh2r. the exportation of the licensee's products or services is

prohibited, agaiunst the best 1uterasts of tha country;

Wh:. limitsations are imposed or techuological research or

development to the licenses;
Whz.. ths use of complementary technology :8 prohibited;

Wha:. thera is ar. obligation to sell the products manufacturad

by the licensee axclusively to the suppliar of the techrnology;

Whe:. the licensee is required to use permanently personnel designated

by the supplier of the technology;

When the volume of productiorn is limited or sale and resals

prices are imposed fcr Adomestic consumptiorn or for exports;

When the licensee is required to appoint the suprlier of technology

as the exclusive sales agent or reprasentative in Mexico;

When an unreason~ble term of duration is established; such terms shall

in no case exceed tan years;

Wheu the parties submit to foreign courts for decision i1n any
controversy in the interpretation or enforcement of the forego.ng

acis, agresments or coutracts.

The law, however, provides for the possibility of approving cortracts

irncluding clauses as stipulated under article 7, points 1 - 14. No

exception, howevar, sxists for poinis 1, 4, 5, 7y 13 and 14 of this

article.

Mexican legislatior requires compulsory registration of all contracts
Leing in force at the date of introduction of the law and those contracts

which have been concluded both before and after this date.

The National Registry is obliged to issue its decisions within

90 days of the submission date.




As may be sa2:. from the above short review, this legislatiorn gives
the Goverimert the power to determine the registration, evaluatior
ard accaptance or derial of contractual transactions that take place

ir. Mexico.

A second prirciple of this legislation, is to safeguard rational econom-
ic and techrological autOnomy.a) This explairns why the basic criteria for
determirirg th2 accaptance or refusal of technology contracts take into
accoui.t the 1atioral objectivaes and legislative norms and procedures

existing 11 the country.

Tha Mexican law bears a rnumber of similaritiss with the legislation
of Argertira, systems irn Japarn and decision ro 24 of the .Junta
Cartagena. Howaver, a basic distinction is that in the case of Mexico
foreigr. excharge regulations do not exist and that foreign exchange is -
not the central 1ssu=a. Corntrary to the Argentinian law of 1971, Mexico
registers agreaments between nationals or perscns settled in Mexico and

agenciles nr subsidisries of foreign companies.

A distirctive alement of the Maxican law is that it gives the
right to foreign-based licensors to raquest the ragistration of
contracts of which they are partias. A most important element is that
the lagislatior covers compulsory ragistration for all existing

contracts (article 2 of the law).

A different =2pproach h-s beaan adopted in India and some other courntries
like Pakister, Sgypt and Indonesia. India for ysars has operated on the
basis of admiristrative guidelines arnd regulations concerning tech.ology
trarsfer, which has enabled the Govarmnment to exercice adaquate control
over tachnology importatiors. According to one sourced) something like
2,000 agreamants have been signad in the past 27 years irn India
involving foreign collaboration, which is th3 term usually covaring

liceusing ard know-how agreements.

Actually, Tndia has adopted the following admirnistrative system

‘ and procadura for approval of all contracts invelving foreign technology‘l

’ 3) "The Mexican Law of Technology and Transfer and its Impact on the
National Economy” by Mr. E. Aguilar
4) "Foraign Licansing Agreements & Experience in Developing Countries
w. spacial !eference to India” by Dr. C.V.C. Ratnan, presented at
r in Manila, 1974

UNIDO Semin
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withia the Ministry of Industrial Davelopment thare 1s the Secretariat of

Industrial Approvals composad of three committna2s

The Lica:sirg Committaa ,
Tha PForaig [wvastmernt Board
Tha Project Approvals Board

~ N
D oD
RN

All applic-tio:rs for acquitirg a licance have to a0 through thasa
committ22s bafor> tha Gover.m:.t giv:s tha so-callel lattor of 1utant
to the raquastiig anterprisa, thus apabling 1t to stait pegotiations
with a forsigi. compa.y. ienerilly, th2 current guidelinas for foreign

licensing agraements in India are as follows

1. If a cartain tecnnologyv 1savallable in the country the same

technology should not be 1imported;

2. If a certain technology can ta bought by fixed payment, this

should be done. Equity participation is not ancouraged;

3, License feas should be reasonible;

4. Royalties, if any, should normally not exceed a five-year perind and

57 of the sales value of the product;

5. When technology is imperted, the suppliar of technology 1is
obliged to associate himself with une of the national R&D
institutions so that at the expiration of the agreement the country

q will be self-reliant with regard to tha technology;

6. As far as possible, restrictiva clauses concernin~ sub-licensing

and exportation of goods manufactured under licence should be

eliminated;

7. Whenever substantial exports are involved, some of the above-
mentioned provisions are relaxed, as one of the important

objectives of the Indian Govermment 18 sncourag.ng axports;

8. Under special circumstances involving sophisticated technology,

4)

special conditions beyond these guidelinss are posgible.

In Libya, transfer of technology agreements are sub ject to scrutiny .

and evaluation by the Gensral National Organisation for Trdustrialisation.




This spaci1alized officr eais 1n principls with all 1naastrial ana

techrnological undertakis and has Jdaveloped a cartaln amount of expertis:
to awaluate ard scratinize trawstar of technology agroa:ments :ithor withir

th: framy of turrk:y d-livaerios or as sparate agresments.

Th» basico for the & 0% copsideration s2ams to ba thr princapls of
safaguarding natiotal 1ntareste vis-h-vis foraign investors arnd t2chnology
suppliers. 2s far as 1t 19 krown, no 1ntarnal suird2linee have boan
davalopad for avaluating purpose . and the office carries out its dutizs

mainly on a ~ase-to--ast bAasls.

GOVSUNMENT REGULATION AND  TGCHNOLOGY TitANSH.

As may be sean from tha pravious chaptars, a number of countriaes
have introduced soma form of 1nstitutional machinery in transfer of technology
for a variety of reasons. The basic reascons behind this motion have baan,
to a degree, enumerated 1n the praceding part of this paper; these, howaver,

are worth a closar look.

First of all the total of paymants for technology by developirng
countme%)ls ralatively high and amounts to some 1.5 billion dollars
annually, which in 1tsalf 1s an enormous amount. 3econdly, and this
element is coneidered as of far greater siguifirance, the davelop'ng
countries were and are going to be, for tha next 20 years at least,

depandent on importad, foreign tachnology.

Technology brought into these countries has, in many cases, b2en acquired
on unfair and restrictive conditisns. A ma.or analysis undertaken by the
Mexican Ragistry for Transfer of Techrology (based on a review of soma 2,500
technology contracts) established the following list of the most frequent

restrictive and unfair contractual provisions :

1. 2pplication of axcessive prices or overpricing of the corli of

technology;

2. Excessive duration of contracts relatea to market value and

novelty of the technology in question;

5) Based on UNCTAD Statistics for 1970




3. Limitations 1mposed on produrtion and on sala; fixing the pricas;
4. Limitation of licences rasearch and Jeva:lopmant activities;
5. Grant-back provisions concerning licansae improvements;

0. Limitations on export of products manufacturnd by the licensee.

This analysis represents the most frequiernt 1llesal and rastrictive

provisions and no doubt can be found in other deoveloping nations as well.

Acquisition of technology on such conditious makes 1mpossible the
full use of technology and severely limits the advantages and merits of

thesa transactions.

Baarirg this 1nu mind, the aim of govermment i1ntervention is to

protact the legitimate interest of the national esconomy vis-h-vis suppliers
of technology by defining clearly, inter alia, the gen»ral conditions

under which techriology should be importad.

National industry of any developing country 1s usually inexpreisnced in
dealing with toreign companies and tharafore at the early stage of its

development the govermment could directly assist i1n this field.

3econdly, 1n the light of scarce resourcesavailable the governments
could provide the direction and priority branches where technology should

he channelled. This is a prerogative of any government and as such should

be understood.

Furthermore, governmental intervention should also be directed towards
securing that technology is being efficiently and fully adopted and
absorbed by local industry. This will no doubt require great efforts and
deliberateactions as well as willingness both at the and of the licensor
as of the licensee. The results on the other hand might be expected only
in the long run. Experience, however, has shown (Japan) that governmental |
support in this area could greatly contribute to the industrialization

and modernization of national economy.

Last but not least govermmental action is also deemed beneficial in

helping to strengthen local research and development efforts.




Hare in particular, support and understanding to the rola of the
govermment by the national business and scientific communities ares

essantial and very much neaded.

The government participation in this fiaeld stems from development
policies and in particular from policies on technology. The latter one should
be subordinated to the cverall economic objectives and simultaneously form

an integral part.

In industrialized zountries govormmint intervention is explained as to
the need to protect the principlie of fre: trade and free competition and
here governments have an important rols to play. In Japan, the government
together with industry undertook a task to r:build efficiently the post-
war economy. For this purros2 govermment protection, support and inter-
vention have been greatly nevded. In nowadays Japan, government intervention is

more ard more based on efforts to protect free trade and encourage competition.

Within developing countries the rols of government is more oriented
towards protection of its own industry and to stimulate its fastest possible
growth. Objectives of such axercises are therefore mora simiiar to Japan's
experience in the early postwar days; it could be said therefore that if
development will follow the same pattern {(however under entirely different
conditions and in a different envirommant), one would most likely observe
that government intervention in transfer of technology forms only a

temporary stage in govermment participation in industrial development.









