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IFRADUCTION

During the past .C years tprading in technnlogzy gaine in importance
and volume rather rapidly thanke to its immediate effects on various Tields
in the overall aconomy and industry in particular of any country. Repid
indumtrialisation both in the industrializnd world as well as in the developing
countries has cnused a sreat demand for tachnologies, which were viewed as
decisive elements tor building new industries.

uch a trend holis already for a long time and analysis made covering a
period from 1750 through 1970 showe that the overall voluse of trading
in technology grows two to three timeas faster than the world trade volume
on a whole.

The conclueion may therefare be drawn that such srend will moot
probably also prevail in the course of tha next 10 or even 20 years,

The share of developing countries varies from sourne $o source but
in geperal is estimated at something between 6 to 17 %4 of the world technology
trede, which r presented in 1972 some ,5 billion US dol ars.

No statistics ure unfortunately available to0 analyse the growth
Sremd of the sharo of developing countries in technology trading. Analysis
based on individual examples shows however that the growth of tachnology
purchase is sctually eimilar in these countries to the overall growth of
world technology trade.

On the basiv of individual available statistice it might be stated $hat
Sthe whare of deaveloping countries in the overall world importation of technol-
ogy is betwesn 10 to 15% while their share in exportation would oscillate
around 1 to mximum 24 only.




Martharmore (¢t ohinuid be stresged that in vrinciple all developing
countrien ars dependent on foceign beslis logye Thin doperdesce will
with great probability crntirue beyand the vear 2000 dus to the impossibe
{lity or devoloping countrios t¢ wazi sipuliansounly demands for
induntrialization and indigenons regearch aud daveloment.“) )

The axisiing and future industrien i, doveioping countries will be
based almost excluaivoly on foraign technology lmported firet of all
from hagbly indusiriaiiz¢. countriss, mainly UShy Ky West Germany
Japan, dwitzerlamd and France,

Pinally, it rhouid be upderlined that on the average it is estimated
that one U3 dollur invesiad in techinology bringe ca 10 UG dollars in
terms of production volume which alona howas the magnituds of the problem
within the sconomice of Jaeveloping countries,

Here it should be alko mentionsad that rol always fair and non-
rootricted conditions prevatl, upon which techuology was and otill is
being imported by devuloping countries.

Such short nd brief introduclory r~marks give a soun® foundation
for the growing governmental .utervention in trannfer of technology,
which particularly in develonin ~ountries bac been introduced for safe-
guarding the interost of national economiau.

These and other roasona were also the bisis of the motion towarde
the develioping of an internalivnel conde of conduct in transfer of tochnol~-
ogyy which to a desrec ie suppeged Lo fasilitate amdi support govornmental
intervention at the international lavel.

(1) As a matter of fact it should be underlined that only
UBA is net exporter of technology. ‘
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In principle three issues are usually lying hehind rovernment
intervention in trunufnr of tochuclogy :

1« Protection of domestic industries and sconomy viu-a-via not necessarily
fair and urreptrictivra vractices of suppliars of tochnology and the

nead Lo Jouer Lhe svernl? -t of tucinotogy tnf iow:

2 Chapnelling technology into prefeventis. indugtrial nectors by setting
up the nocessary inceatives and exturual ang internal regulatory
guidelinos;

Je Promotion and encoursvement of the flow of tochnology whers desired
Securing necuscary inputs irtc N&D aftorts and securing simultaneously
the full adaptation aud abeorpiion cf tachnology by licsnsees.

A historical overvier of the rolu of governmnnte in the procsss
of transfer of technology ahows how distindly this role has changed
in the paet ten to twenly years, hoth in industrinlized ao well as in
developing nations. Trends and ovents® ars showing that despite the
"liberalisation® of trade in Zeneral, ihe igoue of transter of technology
is separated from the ovarall problemc of commodity trading due to its
onormLus impaci on many economic and industrial fields ard administrative
arrangemenis are .ntroduced to ircrease vather the firm control and
regulatory roiuv of the govermments over thia type of transactious.

For the ouke of irformation, a short doncription of regulatory
or intervention uystems will ba given of some idustrialived countries
1ike USA, Wemt derminy and .Jupene Thim will be followed by a more detailed
review of governuertsl regulatiou in India, Moxico, Argentina, Peru,
the Philippines and Libya.

In the United statos, interveution in transfer of technology
am licensing in particular i@ based on the anti-trunt legislation, that
ie mainly on the Scherman and Clayion Acte. In generaly the following
provisions iucluded i), licensiny agreemcnts will 1.ad to govarnment
oourt action ao they are considered illegal in the United States :

o



&¢ TMe-in-claumes forcing the licensee to purchaae material and
components {rom the licargor,;

b.  Limitation and rectriction on tho licznoea's approachss as to
other products :nd ARarvices or to obtain couputetive technology;

Ce ilestrictive or limited uue of paicited material, which would crente

a monpolistic amitration;

de  Package licennan including patent tranifer not required by the

licenses;
¢. Price fixing;
f. Terrilorial restrictions within the United States;

8+ Certain types f crosi liconsing procedures.

A number of dacisions of US courts have lead in many casee
to enforce tranafer of know-how by the liconsor whenever a misuse of the
right of patent was found. A8 can be seen, govermmant inierventiomn in the
US is based exclusively on the anti-monopoly doctrine and attempts of
unrestricted trade and foir competition. ‘

A differsnc approach and eclution nas been adopted b, Japam in the
post-war time. Its government hap, .ogether with industry, recognized
that vigorous introduction of foraign techiclogy may rapidly boost
the industrial growth of the couniry. For this purpose, however, the
government had $o play a regulatory role in order to control the flow
of technology and to secure its maximum lenefit both for a given
investor as well as for the countrve

Japan therefore adoptes a system, which ruquires governmental
approval of all technology ugreements including their extension aud/op
modifications. Such an approval in granted by the Bank of Japan for
payments not exceediig 0,000 il53. Ali other cases are rofurred to
the Kinistry of International Trade and Industry (MIT1), which after
consuliation with other bodien concerned, igsues a ducieion within
3O days. It should te stresssd however that concerning the terms of



liconsing agresments, no r:iz2e have baoan publishad or guidelires establisheds
All ydgemoits are wage op a cuace-te-case tasiu by the compatent anthorities
1n each reypactive finlde Tlone to~oparation betwesn the Government end
adustry has encured that thos remilaiory policy bas funciioned in the

best interest of wnduulry and the countrey'c overail suonomy.

In West Cormanv, Similariy to Yha ‘inted otules, any government
intervention is bused on anti~trurt legi slation o! the Cowmmon Market
of which this country §& a mamboer. Orisiaally, anti-trust legielation
hes been limited to various Luying and selling arrangements. Recently,
however, the Commizsion ot bthe Comaen Markel in frussels has also taken

up the subject of licannen and other tranasfer of tachnology agreements.

At presenty tho Commitdion of the Comimon MYarket 18 in the process
of formulating more precisnly wailh provisions can be included in

licensing agreammentc snd which are 1ilemgal.

The basic fact For Lbhe abuve-mentioned nonsiderations is Article 85
of the 'reaty of Home, which pavs that praclices "likely to affect trads s
harmfully between member states and which have the object or effect of
preventing restraining or distorting competitioun™ ara not permissible

and illegal.,

The couniries of Latin America have been varticularly active during
the last five yoars in regulating and controlling ths inflow of technology

into their industrien.

While India i well advanced in thess matters, there is the fealing
that a new dimension has bean intinduced hy soma Latin American oountries

in this partircular ficid.

For the purpose of inic papar detailed analysis will be provided
for Argentinian and Mexican system: as well as Andesn legislatlion, in
addition to a short descripticn of the administrative system prevailing in
tndin.




Two laws wore epartod iy fretipa e 1Yy inw 9100, prohihiting
the imposition of cortain rectrictive corditions op the anbomoblie
rdust e, o0l otaw a1, Ty v emsereiter hr racwls st of agreerant s ’
for fareien tachnoomy and pebent s nad creates o nittona) regrstry for all
such agramaenive Thege blas oy ilat e et nopgbeects will rob be approved .
if they contain clauses unizh, oeone clhora, Corre fie parchana of equipment,
raw mater:als or comporenly rom cerLair abpectil, ragtrite crport,
include uprenronabiu reanb-bdack Lreviions, provde trade-mark licensing
without know-how, impues vgisdicbiopn of forerep corby op require

unressonacly boawh pavment o,

A new law, n¥ 20793, war issued iy late 1974 in Argant ina raeplacing
the sarlier oneu, the main provisiens of which are contained im aricle
n® 5 {stipufating whick conlract approvals vill be rejected), and article
n® 6 (enumoratim; resiricted oliusvg, vhich cannol appear in contractia ).
To the most iuteresting provirions o tha jow telong the conditions
ot.pulated in article &, which saya thst "tha anttority of application
may deny the approva! ot uny coniraet suiverned by the presont iow when
the acquisition of tha technoiogy in the propoued manner produces directly
or indirectly any of the followins effecty:

(a) establishes the obligation of ucquirine raw matariol,
intermediste rroduct. or capital wowot: from specifi: origin
or source of aupply;

(v) regulates, alters or limits prodnciion, discrivution,
marketing or exploitation; or ine disiributics of
markels or the execuiicy 5f =y of thum;

(c) establishes remale prices to wholemalerr or retailers;
(d) exemptn toreign contractire paruios fvem thaie liability in
the avent of acticu Uy third partioq,

() prohibite ‘he licunsue Crom amploy s obhee dedigne, processes,
production material, eqiipment or sther good: different from those
menticned in the propusod coptrvact,

(f) establishes rules limiting cr rubjecting to the licensor's
approval the publicily or advertisiag,

(e) imposes on the licensee bhe obl.zﬁv_n:ou of contrucling pesruonnal
to be appointud by the licapsor - '

The law provides for tne obligation thet contrarts snd thetir
amendment s or axteasion should be submitiwd within thirby dayc after
signature to the National Hagietry for Licenus Comtracés and Transfer

2) The text of the law 18 being reprodiced arcording Lo "lag
Nouvelles", March 19764 V0oleNoo 10 no 1




of Technolowy {eraated hy 1.w no 192141 of J1y71),

For von-obaery jay Yoo rolee o0 Lhe 1wy o parbor of pesaltien have boen
forasaen. Ar intaruriig nove Ity i Sodn taw 1a b0 article a° 33, which
opens the pourstbi it 50 zettbting advi-a “vo tne Neliono! Lngliatry on
agreemuni corditions pricr Lo official subwias.on Tor upproval and
registension. Thio su. . Yia Yewislabiesy ivae Lho opportunity for oxtra

negoliations witk {opre :n parboers and oot emtrapreacars.

The Maxicun legislatier ipsrodice: s A8 frou daruery 1y, 1973, provides
for the creation of a national regietey of tcchnolopy transfere. The Jaw
was prepaccd afcir vacs axianv.va dipcusgiors and ansassment of the
axperiences of sryertina, Jrpac and othur countriar 1 thie {ield. The
basic orientalion of tue Muyican Leshnoiogy trarofor policy derivaes from
fundamenta’ priacipler 1n ocovomi.e ann srtarnat tonal relationse The
Mexican lsgzimlation ix thin fiald 1e oriented townrda the development of
an efficiant ard ratronaii~ ni process for tachnoliwy importation.
Although there is rescgnition of the country's dopendance on foreign
techuology an impoctant ohjochive of taun logislation ie to gain & degree
of control over thia maior :mport, both in tarma ol cost and technological
impact. 3)

The law requires that all agreements must ne exsmined by the
National iiegiatry of Tachnology Trrnefar, and it moep i.tc considerable
detail to enumerating the kind of rcalrictive practices that must be
eliminated from the contract:

The most amporlant article ¢f the lzw otinulalen that te ollowin
¥ i

contracts will not se ragintered (see article 7):

le When their purpose is the trarafec of tochnology fresly
available in ths country, provided this is the name technologys

2, Whou tao price of .cnsiderabicn ¢ooy nol raepresent the taechnology
aoquired or constitutes an unmstified or excnsaive burden on the

national economy;

3o #hen provisions are included which parmit the supplier to regulate
or intervene directiy or indirectly, in the administration of the

tranoferee of the terchnology;




4.

6.

T
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10,

1l.

12,

13.

14,

When there iu un cbliralinn So aroign onsrously or sratuitously
to the wupplier of tiw tocknolory: the patents, trado-marks,

inn jatiors o improvemonts huaioed by the L1 naferae;
When thero i au oblwrairon to asrioire equipment, tools, partas,
or raw matorials exclosively from any givin source;

When the cxportation »f tho transtorec's pruducts or services
is prohibitud. »rainst the raat interestn of the country;

When limitations nre imponed cn teshaslogical research op

developmart hy tur .ranufercs;
When the use of complamatgary tachnology is prohibited;

When there 18 un obligation to sall the producta sanufactured
by tie tranaferos exclunively '» Lhe suppliser of the technologyt

Whon the tranutares is regquired to uwe parmanent ly personnel
designated Ly tne supplier of the tachnology;

When the volume o production is limited or ocale and resale
prices are iaposed ror domestie consumption or for exportation

When the transferve is required to appoint the supplier of
Sechnolegy ne tha exclusive saleu agent or representutive in
Mexico;

When an wircasonsble term of duration is established; such

terms shall in no caso axceed ton ynars;

When the partiec cubnit to foreign courta for decision
in «ny conbrovrorsy in the interprotation or anforcement of
the foregoing ants, axreamentc or contracts.

The luw,howevar, takizg inta account a need Tor elasticity and

facts of 1lifs, provides for the poseibility of approving contraots
including ciauses as stipulatied wider article 7, points 1 - 14.

No exoeption, howaver, exints for the seetions 1441517413 ard 14 of
tShis article. Mexican lasiclation requires ~ompulaory registration

of all contracin bhaing in force at the dabs of intreduction of the
law amd those contracte which have heen concluded both before and
after this date.
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Tentaliy ohe Nalionad

e icbey ws obligd t0 ipgue ito decisions

within 90 vape a8 bae goblme amien data.

AL mny b trea Yeon

laginlation, 16 given Lo .

Pl abou e ghiest roeview of the Mexican

overnmgue Yne power So determine the

Pglebracion, nvnlaaliog ana “ephance or dan:ai of contractual

traneictioug tial fabe piace 1n Maxjen,.

A gemopd srincivia Lo

eonaferaard autional economis and technical

autoncuy.” " Thig expinins Wiy tho basic critario for determining the

arceptance or refusa! si ¢

*chnology contracts take into account

the pationn1 ohjectives and lagiolative noime and procedures

exinting in the countrv.

Tne Maxican law bamn

& uumber of similaritios with the legislation

of Argort iny, nyetous ar Jaran and de.icion no 24 of the Junta

Cartesana. {loweysr, . ouir distinclier shovld ba underlined,

which (3 bt bhe aupest oy toraeisn axchauyre control io not

the cantral forae. Centrary to the Argentinian law of 1971, Mexico

ragiabars agragmenta “ietwoon wationalc or pergsono settled in Mexico

and aponcive or cubsidiaring of foraisn companiog.

A dirntinctive niemane

£ the Maxican law is that it Rives the

right to foreigrn -baned Yicensors to requeadt the regtastration of

contracts ol whi-h tiucy .re parties. [he mout important element

is that “kre lezinlation cevapy ~ompulsery registration for all,

exiuting contracic (article ¢ of the law),

A didvarcot approsch of 4 more adminiot rative niture has been

adoptod 1n India and scme other countries iilre Pakistan, Sgypt and

Indoneiia.

India for years has been known for its administrative guidelines

and regulations ~oncerning
tha Government to exesrciaoe

iaportations. According to

technology transfer, which has enabled
wora or lews firm conirol over technology
one source 4) something like 2,000

¢ Nexican law of Technology and Transfer
4) "Foreign Licens.Agrecuents and Experienco
by Dre CoVeCo Ratnan, presented at UNTDO Seminar in Maniia, 1974

and its Impact on the Nat .Economy™, by ?-Miﬁ'
in Developing Countries w.Special Ref.to India®




agreements have boen nignad 'n the pusl 27 soare in India involving
wo-called f¢ eipr collaboraiics, whi b ig tha term uua lly covering

licensing and kiow-how aspeoncuin.

Actuully, Tuiia h.y adonted the following adminisirative systom
and progedurs for approval of all ~nntractn involving foreign
technologyiwithin the Miniatry of Industrial Development there is
the Secretariat of [ndusirinl Lpprovalt zompogsed of three committees

{(a) The Liconsing Commitieag
(b) T™e Foreign Investment Board;
(c) e Project Approvals ourd.

All applications for acquiring a license have to go through
these committees lofore ‘ho Govarnment givas the so~called letter
of intent to the industiry, trus eanablirg it to start negotiations
with a foreign company. Gensrally, t'ie current guidnlines for foreign .
licensing agreemants in India are as follows :

le If a certain tachnology is availablo in the country the same
technology rhould not be lamported; . -

2 If a certain tnchnology can be bought by fixed payment, this sheould
be done. Buity particivation im not encouraged ;

3¢ License fees should bae reidonable;

4¢ Rayalties, if :nv, should normally not exceed a [ive-year period and |
5¢ of the sales value of the prcduct;

5« When technolozy io imported, the nupplier of' technology is obliged
to amuocinte himaelf with ona ..f the national H&D inntitutions wo
Shat at tine expiration of the asrcenent the country wiil be melf-
reliant with regard to the technology;

6. As far as possible, restrictive clauses concerning sublicenning and
exportation of goudu manufactured undar license should be oliminated;

T Whenever substantial exports are involved, some of the above-nent ioned [}
provasions are relaxed, as oue of ‘the important objectives of the
Indian Governmont is encouraging exports;




8. Irder srecial cipimataneag invalvins sophintiatod
technology, upecral conditionn tayond thene guidelines are

-
voarible, )

In Libva, on Lhe vasta o0 Cha ooaprec inTocmation, mettare
relatod to transtar of technelosy agrecmants are nubject matter of
scrutiny and avaluation by the Tereral Nulinoal Organization for

Industrialization,

Taas speiialiced ol tics doale in priveiple with all intostrial
and techrolovical undertakings and has deavaloped a certain amount
of expertise to evaluate and ucrubinine transfor of technology
agreemontt alther within the frame of vurnkey deliveries or am

separate acraasmantn,

The baslr for the GHOI'n connidaration neems to be the principle
of safepuarding rationsi intereisty vin-A-vig foreign inveutors and
technolosy cuppliers. A far ar it 1w knowny no irternal guidelines
have boen devaloped ror evalu.tipg purposes and the office carrias

out 1ts dutism mainly on & case-to-case Lanis.

QOVERNWENT INTERVENTION AND LSCHNOLOGY GHANSIER

AB may be Boen from the provious chaptors, numher of countries
have introduced some form ot goverwmental intervention im tranafer
of tachnology for u variety of recsonu. The basie ressons behind thie
motinn have teen, to a degres, enumnrated in the introductopry

part of thin paper; nevertheieesn sone of bhoys ara warth a closer look,

First of all tha Lovil of paymentn tor technolory by developing
countries 1o ralativaly high and amounts to soma 400 to 700 million
dollars annually, whi~h in 1tpalf in an enosmoun amount. Sacond ly,
and this alement is considered as of fac sreater significance, the
developing countrien wore and are going .0 bo, for the next 20
yoars at leas., dependant on imported, foreigsn technology.




The goneral reason for it im, that the colonial past of most of
these countries and the first years of independence have not oreated
favorabla conditions for a norma: evolutionary pro ess of

economic developmont .

The colonies were cupponed to provide raw materials both natural
and minerals and cheap labour force. No major effort was made to
invest eithor in the intellectual or in the industrial infrastructure
of these countries and when independence had been achleved, thsse
countries found a full arrsy of all scrtt of economic, political and
other problems with no real means and experience as wall as possibilisies
%0 solve them. The natural trendis towards industrialisation lead
often to ill-dewigned industrial undortakings, overspending and -
wrong inveastments atc..

On top ot thia, technology brought into these countries has, in
many caser, been acquirod on unfair and restrictive conditions.
A major analysis undsrtaken by the Mexican Registry for Transfer of
Technology (based on a review of some 2,500 technology contracts)
establiohed the following list of the woat frequent restrictive amd -
unfair contractual provimions :

1. Application of excesdive pric.s or overprricing f the cost of
technology;

2, Fxcegaive duration of contracts relatecd tc market value and
novelty of the tsechrnology in questionj

3. Limitations imposed on production ani oun sale; fixing the prices;
4. Limitation of licenves research and development activities;
5. Grant-back provieions concerning licensse improvements;

6. Limitationn on export of products manufactured by the licensee.

This analysis of tho most frequent illegal amd restrictive '
provisions could no doubt be foumd in other developing nations as
well} acquisition of technology on nuch conditions makes impossible )

the full use of technology and severely limits the advantages and



meritn of Lhare traunsactionn,

hearing theroivrce avors in witd, She Cairst aam of dovernmoent
intervonbion will be te protect bre leribinais iulerest of mational
sconomy Vvis~h-vic cappliers of tecnnology by defining clearly, inter

alia, the senoval conditicns on whinh tachrology should be importad.

National industey of any dovelepines countey is usally too amall
and inexperienved in daiding with bor foreitn coupnninr and tharefore
at the early stage of its deveiopmant Lhe guvernment has the obligation
to participate directly 1n thiy type of activities.

Secondly, 1n the light of all amount spent on tochnology acquieition,
the governmente ehould inf'Juence Lhe iiraection and priority branches
where technology rhiculd be channelled. "hig is ap oxtramely important
prerogat ive of 4 govarpment of any country and as such should be

fully understood.

Purthermore, povernmenlal intervention should also ba directed
towards securiiy that teshnoicyy iu heiug quickly, effeciantly amd
fully adopted and abuorbed by local industry. Thia aim of a
government will no doubt requir. great offorts nn. deliberate actions
as well as willingnesa both at tha end of the licensor a& of the
licensen. The results un the otlier hand would not be spectacular
and might be expected only in the long run. Experiance, however, has
shown {apan) that thic oloment of governmental intervention belongs
to the pillars of industrializat:en and modernization of national
SCONOMY »

last but not least elemant of govarmmertal intervention is
the effort towards securing, by thorough selaction of 'Lm;‘ortafi
technology, the proper inputo to lenal, irdigenous research and
developmant efforts.,

Here in particular, aupport and underatanding of government
policy by the national business and scientific communities are

essontial and very much readed.




Thiy sevampmoand ot bt teme from ovarals poiloy on
levalopm. ot ool e parbacaiae de on overa!l podicry o B9onnolonye
e Pabber ane ghonbe b o geoos dagan et to oo gpet L o pantbivens of

devojopipy poatcy and oimallanec ety form G4 duteseal part,

prmtambinr o f vonny e o1 ceaee, s fur o povorrmonl antaryont ton
vary., u asoteetriaiirald coarsriace b sp ofban Lhe need o nretect
the rripoipie of frew traw: and Yren vomeelition and L2re modoern
poyorseaes e hava gy panepeb g b oro e Lo plos, e unan, the goverument
togathar witn Jronioy upaopenab 5 task to rebmild viekly and
afliciand ly tne poet wer aanmse For this purpose ooveramont
protac-tion, coppors and ipteevortion tave beaa oraatay neoded.
Ir nowadiyn oGy covarnmen pooorvealan va oanee and more hased on
eifforta Lo wrevant oua trade ot cmontation, rabhar than to
protect ite roduntey ana bhe intacvent ion of FITT un more similape

Lo BREC rutea,

Within dove loping coantriar Lha povarpuopt rele s ghhil moroe
orient«d towards pravention of Lt own dpdurler and te mtimulate its
fagtokt possible psrowin. Jotectivay of such exervises ars btherefore
nmoro gimilar bto Capants eqporience 1a the early postanr dayg: 1t
could ba gaid therotorn that . f dovelopment will fotlow the vame
patiorn (however under ontiyrely S0 ferent conditiors awd in a
differant anviccmmanl by wri wosid acat 1 1 nonerve thot zovernment
intepvant ion in transtar of toshpolosy Ceems only a tempoprary stage

1n povernment pacticipation vn wdustricl developmunts
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