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'   " ÌT     ' ii.'-riofc ivi?  provi ojüiifi" 

     " "   "U   "•'   •'   •*•••"»»»   ^>->r   ,r-uuúria)  cou^;^,  llit, 
the m,   Japat:  aiv»   »h« ÌVrJ;-.,.lv   :-^.Jliamif.   -,..„;,.,.,, t-   , 

•ïT**> g i van bo low   : 

-<wea,   ,r   v. tt.  ...,r.:i/rfî   n;,^.,.,   ,« d-ci^d to  r>a  iliaci.M 

"Lvcr.y   {«riTrii  Nr-r,  s:m:;   : ¡,->r-v<i 1 • •,. •       ¡t *   i. 

any port   o^he \*£i!   -ï      * " ^rt,°n °P  P"Pt•'  to "»»P»"" 

war«: »9.^:;a ;, ^ :a;; 
;t:..ît

B;ror r>cntpBrt for -^ *f **»•• 
patenti  or  unpatc .t*,'   rör ^.,   t «^ ^      ^ C°7°dmCB'  *«*" 
Unitari   --*••,»«« !  ' f  ^orburanÍMjn   jr reB&ln within ih« 
or reH,uÌn";,',,Ti     '•"  ^^ "^^ th^v^ or diaoaui*  fron,, 
that  th0   leso«* «r „„*«*.*     ^ U i£-   °   \ "*        ^   ?r .^""twdi«, 
good»,  M,«,,  merchir.dlfe.   «ari       ¡C  "^   • " « '^ V*1  in th* 

«r tatia  lo orbito „ ^ r-^'v   Í, ^^,^»aUv   le0.tìn (.«potltion 

ludion ?*;;'" T-^   ir  rU'•^0 Bh-l1i  ^^ •Uw.it ]y  or 

be Hub,U»tj..lW to lem;.,« repetition,  ^   ve  Una to »reali a monopo^. 



" 3f0Upf) 5   (^1   fi) gf t,h«  "ffad.»r.l  TV^ Co.wjiBsion Ao>" (15 tj.a.r, 
pw* 45UJ (l)i 

"Uiifaij  methods of compatiti on ir. coram«r«a, and t kfair 0P danaatira 
acta or print iena m commère«, am daci-vfld unlawful." 

B«    Iti» BBC Ru UB of Competition 

* A*1**0 Ji« °S!  Prohibí tad Practicas i 
H(l) Tha following shall ba prohibits a« incoapatlbla with tha 
coaaon aarkat: all agr««»ents bataaan undertakinga» daoiiiaaa by 
aaaooiations of und art akinga and concartad araotioaa whioh aay 
•ffact trada batwonn Iteabar Statoa and which hava aa thair objaot 
T*!: *?î th# Pp,v,nliOB' **«trictiaa or distortion af oaasatitlaa 
Mithin tha ooawon aarkat, and in particular thoaa which i 

(a) diraotly or indiractly fi« purehaaa or Miliar orloaa or aar 
othar trading condition«; -airwiwn; 

(b) liait or control production, aarkat«, taohnioai ëavalonaat. 
or lavaataant; ^^ * 

(o) «haro aarkats OP sourcaa of supply j 

(d) apply diaaiailar oonditiona to aquivalatit transact ion« with othar 
tradii« partiaa, tharaajr placiaf tha* at a oaaeatltlva áiaacvaa*s*j«j| 
<a) aaka tha conclusion of c ont met« aubjaot to accattano« a/ tha 
«•aar partiaa of supplaaantary obligation« whioh» by thair nataj« 
a» Accordine to coaaarcial uaag«, hava no conaaotion with tha 
aubjaot of auch contracta. 

(î) Aay agraaawnts or dacioiona prohibitad pursuant to thi« Artie la 
aliali ba automatically void. 

(3) Tha provision* of paragraph (l) aay, howavar, ba daclarad 
iMaaplicabla in th« caa« of : 

- aa/ agraaaant or category of agreaaanta satweaa undertaking«} 

- aay decleion or category of d«et«ion« by aaaoaiatioaa of 
undertakinge; 

• aay concerte* practico or cat «gory of oaimartad practioaai 

which contributa« to improving th« production or distribution 
of goods or to proaoting technical or «conoaic prograaa, whll« 
allowing coaauaers a fair ehare of tha rasultlag baaafit, aad whioh 
tea« not  t 

(a) iaaaaa an tha undertaking« conoaraaá restriction« whioh ara aat 
laiiaaaaaabla to tha at taina« nt of the a« objectiveef 

(b) afford auch undtrteking« tha possibility of sllaiaating 
oeapetition in raapaot of a aubstanttal part of tha product« in 

I 



1 

1« tte> Aftuse of nomlnnttt  Marktt Position » 

"Any abuse by onu or ;noro .ii,d«rt -iKingr; of a dominant potiti on 
within the common market or in a Bubet(WiU,âl puri  of it  shall 
be prohib.Uci  a» i.m:rvnput.lblo vát i  *he common mark*,   in  HO far »e 
it »(v affect trade between Member  :>tatt»n.  ïhrh abune may,  in * 
particular*  cnnoint   int 

(a) direct ly or  indirectly  imponine;   infair purché,» a or soiling 
price« or other unfuir  traduci ' onditi on«! 

(b) liertt i rig production, marlt©i;B or technical development  to 
the prejudice of conuunwrs; 

(c) applying dissimilar cor¿di<, iona to äquivalent transection«, with 
other trading partían,  thereby planine: them at a competitive 
di «a* vantaci; 

(4) making the conclusion of contracte subject to acceptance by tit« 
other parties of supplementary obligativa which,  by »heir naturo 
•r tooordtntf to commercial >jb«#«,  have no connection with the subject 
of euch contracta." 

Tisi Paireada Cosma etn on guido lina« in Jayán 

I* taon* tho restrictions which are liable to COIRò unier unfair 
basinole practices in international licensing agreements on patent 
rifhts or utility model rights  (horeinaftor referred to is patent 
rights, etc) the following *r<* the outatüudín/; « 

(l) To restrict the area to which the licensee may export the 
feeds coverei by patent right », etc. (hereinafter referred to aa 
pmtemted <roods). 

However,   raso« coming under A,  b, or o listed below are esc loteé. 

a«  fn ornee the licensor han patnn1; rights», etc. wbioh have been 
reentered in tba area to which fcho lie e asee'a ««port  ia restricted 
(hereinafter referred to a" the reotnetau area); 

bt ta caBe the licensor ia »ellin« patented goodn In the restricted 
area *.n his normal  bnsinen»; 

o.  fn cao« the licanaor han grant od to a third party an exelusivo 
license to sell in the restricted urea. 

(2) To restrict the licensee'n eitport  price» or quant itìea of 
patented goods, or co make it obligatory for the  licensee to ^ 
•«port patented goodis through the   licensor or a. person designato* 
by the licensor. 

However, otich cases are excluded wheroi the lioenoor grants an 
exclusivo license and impone e no restriction on good e already 
bols« manufactured, ueed or sold, or technology already beim* 
utilised by the licensee. 

(1) to restrict the llcenmo from manufacturing, usin« or selling 
goods,  or employing technology which is in competition with 
the lioeneed subject. 

However, such caaos are excluded where the licensor grant« an 
••elusive license and imposes no restriction on «oofs already 



beine mam• f.ic:tortici,   unau or  s-.ld,  or ìw-hn^'law alroady 
bain* utilized t,,i  t.he  liru»r«»e. 

(4) Vo ma ko   it  ob i i/pu.rj-   for tío  l.ic«no'^  »o  pm^haae raw 
material,«,   parta,  atr.  fro* th* licensor or a iwnon déni «rutted 
by thf   ijeornor. 

(5) To maka  it obliai or,/  for the  lii,enr,ö« to  ne 11 patented ¿oode 
thiowjh  thu  JirtMiJtr or a pardon dei'ipnated by  shi» licensor. 

(6) To matrici i io rubale   inca« cu  plantad fcoodn in Japan. 

(7) To flak«*   it  obi juratory  i^r tho  lirsnr,<>,} to   inform tha Jioensor 
of knowledge or «turione« >.uwl¿' übt «inaia r«gwiing tha Uoeneed 
technology,   or to naai^n th« n*ht  with renpect to an l« pro (raí 
or applied invention by tho   ! 1 canna» to tho liceneor or to 
«rant  th* li';nnaor « li cans« thereon. 

However,   auch cunen are excluded whore tho  Hcunsop baara 
«ini Aar obliati ana and ih«  -'bl lesiona of both partían ara 
afuall¿'   talaiiutH ir, uubetance. 

(8) To charier« royal i UB on good o which do not utilità lioeaaad 
technology. 

(9) To restrict the quality of raw materiale,  parta, ato., or 
of pat ant ad souda. 

However,   eucl   cavea -ire exclude* whara auch rait riet i 
neceaeary to maintain the creditability of tha regiet„_ 
tradeaark or to inauro tha effectlvaneee of tha llceneeâ 
technology. 

ft.    Tha aforeaontionwi ruideline« «hall apply to internatioaal 
ha« lloonain« a#reaa<»nt8. 

UT.  In international licensing a*reeaentc on paitan! ri«|htat tic, 
tha following acta nhall be regarded as tho esercito of righte 
»indar th- Patent Act or the Utility Modal Act  t 

(1)    To «ran«   license to mutai factura, tiee,  «ell,  ate. eeperatelyi 

(?)   To (çrant   licaij«« for .-.  limited period within tha Ufa of pattuì 
righto,  etc.,  or for a limit od arai within tha «hola area 
covered by patent rirhfce, ate; 

(i)    To rastriot tha «anufactura of patented »oodc to a liait ad 
fiai* of teohnology or to roatriet tha aala tharaof ta a 
liaitad  fiald of Bala»» 

(4) To root riet tha uea of patentad proceeeee to a liai tad flau af 
technology; 

(5) To restrict tha aaount of output or tha aaouat af amia« af 
patentad good« or to reetriot tha frequency of tea oat af 
patentad prooeeeeB. 



A« It  m*   u,  .**,. -Mit,  nU,xrh   rrosn ^„^ ,uotñ¿  lviwUMw 

•ct., wt,.l„ "ni„ of ^,, hav, bM|1 in1,Podl,,^ by  ^lalMUra inio 

the araa of  tr.„ie., I«,*  u..,0 ^0 „  ,:  U!J  ^^ tf> ^ ^   .^ 

• 11», N«r  Pnrtv   i rom auaui-xr* pr^oHnw*   ,T m« »nope H at in warket 
po.ilion. on   bhe    ,,, hart,   *,*>   ,., U„ „*her  ,fJ p„|V,nt  ^^ ^ ^ 

h«w hollara fror  ,o,^ or m1B,BU, their  ».»tur*]» .o„opoH.tie 

po.xtion i« th,  ^rkrt r,ruUi,^ rrc=, ow^.Hp of triatrial proparty 
riffhU. 

ft. tha basi* »t  th- .tbwt,   a reV1«w of   uM meat lr«qu*nt 

roairictive  privisicma foJlowu.  Th, telo« a*ua»MUad prataioli, «il 

«IM aito« * poaaibl. imp tei o„ th« ration bat»«*« contractai parti.. 

ir, Un«»!«, «nd othar trauafor 3f technology asraaaant«. 

Î«    trini nroy|aiooB 0P tu-,,..  .- 

A«tia-in"ia a proviaian under whioh a  livmnof forca, hla U< 

*o purehau« or iwb« noft-gâtant ad ¿»od« or a»rvic«a «• a MO< 

condition to ««cura a licerne uirt»r patent.  Such practica la 

caaaiaar«* ilio^l b«o«URt th« plantea or lira«** e.* offactiva)^ 

ajtaw» the »oiìopoiy 0f hj8 pat«nt rì*hta bo/ond ita acopa by a 

eaaditi*!, i.powKl upo,, hi« lio«-«»« to ooawit aiavalf to paratia*« 

or laaaa othar «ooàa,  rot covar* tv tha patanl.fro« tha Uctaaor 

(aaa for ««ampia th« ralinga cf th. us nupraea Court iB Notion 

Motara Patenta oo voraus Univaroal Wim Manufacturing Co or 

latarnaUon*!  Musinoaa Machina« Corp. v«r«us Unita* Statea). 

laatrictirn tha  Hcancaf »a right to daai  ia o 
acto  (tlo-oufcü)t 

A nia-out- is aotoaUv « corollary of a -tia-in". % a nia-oat« $ 

pwtrtflion a lxcowior utt^apto to matrici hiß  tioanaaa'a fraaioaj 

*o ieal in a cnau*titiv« prodt.ot. For «**«pla, * typical Uo-aut 

praviator «oui«« prevanfc * licjonaoa froai puralmain* or uala* 

»•vèneta aiaülar to or in th« »u« oat^ory a« tha prodnota oavaro* 

•y *»• Ucanaad patant  (fur mora «atailod daaeriptior, aaa th« 

Ui «aproa» Court rulin^a in tha eta« »National Lockwaahar Co 

Garra* t Go iuirt McCullogr- wrtius Kamieror Co). 



Ì»     PacV-atfO  ]ij".er)t>i-^ ^rov t ui an;   ; 

tu priimiple r>   p-u;'"v?n   llconcí io a   Licence by a patent  owner, 

usually a '¿orporitjon holding many  patente, in whioh tht licensee 

in ^ranfcad   ' i ~>n\: ó   "-:ü»ir inore Miau or.?; "it ,<<it< »  ^cc;ortihnft to Dí-i 

antitrust  iî^aolal. vui« packaffi  V'cnrin, par ne^  li got conBidaroo at 

i Ilegal unione Urn package  Ikeico in ujani.ator^ to the J:\eenoee. 

Ti» tiiia connexion it  chou it;  be nimiUor.eU that  by uue of a so-called 

"whereat" i-iauo« at tha bog-mmnf of tho licence agreement,  the 

licensor may easily countar the possici« charco of coercion. 

!•    Bttenejun of the »copti c,r tranaier oi  technology and "tota^. ffjep 

roya U iff ti" : 

It  ia coneidared a"per BO"ì liutai for a lioenf-ar to lnpoeo a 

Mandatory total Bales royalty restriction upon hi a licuneoo. Ssich 

a restriction occurs whsn t^o licensor conditions «Tantino; of tha 

Uoence upo« the licensee'*, >ii llinffneae to pay royalties on ila 

tot»; sales of product«, ragardlese whether auch producta infringe 

the c la lien of any l'eennor patento. Similarly» the oaae prob lea 

•ay occur whore a pat ant covers onty part of the procesa and aot 

tha entire proceae but thi royalty is determined and inpoaeel ay the 

uea of tha ant ire procean. 

\ 

|lf restriction or limitation« : 

Aoooraint; to th« common  law there oust be freedom of aliami ion 

with reapact to good«,  {'¿hia doctrino hau been applied recently to 

patented fooan ae well  in the caae >f Adama versue Buoka hy the í 

Coart in 1973 -"resale restrictions cannot be laposea upon ft 

aurehaatnjr licaitoea"). 

6*    Nrt—«DlieiUui rayait lai or unratified lona pimento of rouait loa . 

Taoeo restrictrona impose upon a licensor the obligation to pay 

royalties afte«' the patent in question has expirad.  In the ruliaf 

la caae of Bru lotte verone Thy s Co., tho Otiproao '"ourt fonai that 

"IN exactloa of royalties for uao of a machine after tho paient 



ha« «x pi red iß «in is.ncortj.oij of nionoi-o.lv  pot*er  x>- thn poni 

expiration  puri.od wh"»*... Uia piti.',,t  hue entered public domnlne". 

•J*h»  important   !-oJi:í-   n.-neivri w.   í'n«:.  -li-iow-riii'drr..! oaue   Lo that 

roy.ilti«3íi m:\Y tvA  )•.-.  'o|]o-:t^d  ¡n the  por;!  expirât im puciau,  If 

tiho.v  -irs t;*ae'j on ¡JBJ. 

In principi« -   H'M.'-J  i »on« if» í-.;t i 1 I.   urior dißcuaoiur in the 

United  i'tater. - the  ..! cj:.'-i->r l'hom].-.   ,,-,t  icwpiirtj  a iti'jiw facturus 

licensee to a,4h«re to th« i i censor * o price »eh «dula o m ouch 

er«ct ioe will an found  illegal. 

8*     Si^rtçtlon on the  liconaor'B r.i. -ht  to grant fufftjisr licorosa t 

Thir. in ;t vory  i ivteroni j iv-; provision, of i im it od internet however 

to industri Al i :ed c.r-.untriuw ,   which -it   iea»*t  in the United 

Stater in eoneiderod aa i îlegal. Namely, where a  licensor and 

licensee are sompotitom uni they control « f*uU«t«utial part of the 

relevant market,  it   ia per re i il «affai   for the  licensor to £ive 

ihn  1.ice.mec ,\ veto  power over grant i n£ of further licences. Ther* 

•re alaoreoert sugestiono th*t it   íR improper for a licensor to «rant 

•A exclusive licence to a iineni-r^i without eluo ¿ji tn* that   llcensse ts« 

power to i/rant suo-1 ¡.caneen • 

'•   fritti Vr* ify^iaiH : 

This type of provision    trully  resesi s the licensoe to 

grant  back either zt> aaiugnsent or an «xoliUiive»  J inerte« %t> to 

•ny i«prov«ew>rt invout ion th.-V; ¡w mako» wtth,n the «copo of the 

Ueewed t oc hno 1 o/;v . 

10«      Quant i to Bor < vo I '¿mo  ^on ur i< •. t ionft  : 

This type of restrictive i 1 -msm? roqujetlnir tho 1lesnas« te 

liait the quantity or vol'»e of prod»*ctior, of the licensed 

preáunt became recttnt 1^ uver  trt the United .Itatas en illegal 

eroei«ion. 



Tho following four t,vpf'H o¡' rertrictive launnc <i;ro thoa» with 

reepeot to which .locality (nr rentH.cttve rvitore) íH deteraitied b¿ 

the no-called jv.lo  ;>:' r«..u:on   : 

11. ft« id of mm reatricjc-fi ; 

"Kield of   u-te   iHvri.'îintf" IB a term of Art   ooverir* agreemaiita 

unter which a Hcjnr.rir    grant M I   licence« the  restricted UM of ft 

patented eubjuct   matter b-\'.,  dye Unan to /Tant   all  poeuible ueaa 

to un«  ÍJ.eon8H«,   ro. ¡rnn¿; »Mime   JU,O<ì for   ¿olí -exploitation <W  for 

exploration by oth,«»r Hcen»«ft«. 

Wort ti iu ment i oui ng that  fi old of u«>j reatriotioa peralta a 

licenaor to increpa« t.ubct enti ally royalty  income»  to reflate 

the UM of hie pat«;a etc., etc.. Furthorinor«,   "urn rentrlctioa 

in licence can allow  i patent  ownir fco or<wu>iz.« hin Market into • 

collection of dte<Tt»t«j,  ricm-cofrpei.ittve «ubt»rkota.  The ltoe»»««« 

in each of trie uunmarketa HT* ine re by ineulated fro» competiti©» 

with lictinaoae in other 8ubmerkotn".-' 

12» Territori»^ reatri elione : 

•Perriíorial restriction provi JíOUS belong to M. e* which help 

erante the) »onopaliatir and prodoniimnt position of the partiva 

within apecifiid ar«a« and aver a spentici par ioti of tiae. Har« in 

particular,  when conßidnrln* thene pro'/iuiona the rule of 

•houli be applied  in OROh o*.io. 

U»    Mm-tlC lu tj/Y« gr' vnt - baotea  : 

la principisi noti- e*.:luaiv» grant-back provtet^ne of iaf 

of technology by the Hcenee« would not constitute a restrictive 

hualaaaa practice, fts only problem way ariee whara * lieeaaa« 

•ejwa a hraait-throufh invention a» an iaproveamat under the i io« 

taohaeiocy. la auoh a caae the licenaor ahoulA agre« to pa/ raraltte* 

t« Ilia Huenaae aleo for the nott-excluetve li canoe under the aavljr 

davaloped technology. 

I 

1/ "lewlrietiofte m Internat i aiwú Techiwloiar Tranefa*" » '»The Fraotieai tffoxrt 
»f lne*f>aia*a oa the lieenein* Pr«eee»i" ay N.B. Ptn*ecen, at the BafefCia tnli 
M UaaMlnff» October 1975 



.14»      CrPiC" A i opriti itifc provi, «i >UB; ti'ut(irit  p.,oI arragganont« t 

!r.   -hot.»  p;<r*-i-   lur r\( ;(tc /.. 4 cup'^i al i y  what combinod paton%fi 

.^ra Hoanaod to otharo, orc-no }i>!;»:alng ar randan»« ntn can 

•aniVy  leal  into illuni   (i'rnr» fcho .•,»•;. ..tnibt  point of" viaw) 

patán*   fi)r lin.".   Pat ont  |,oo.! injj t--.?rürs in •rlroipl-.» whan moro 

than two  :'.('mir>.ri>!i •»Troi   i. >  muia.» L •.,•   !^n.ra  tbfST  patant   propart it« 

with «ach et bor.   Tu particular,  where -\ jvnfcont  pool iß nroat ad 

within one» tran«»   •>'<' j.n »u.v.r,y,   t 1 •> n-n--, r»r ?* aliti-¡IR i. violation 

are rru It i »vi -ni. 

Tha d«v«lopin£ countriaa  in tha pro'-we of prot notion of 

tn«lr legitimate rat tomi  intarlato, hava intreduead rer.antly • 

ffro«iiw (fovornRMiitu 1 intarvi-ntjon  ir, transfer   >r tochnolo#»y. 

Thaaa  policion  in principia consist  of uitrodu'in/ç « protect iva 

rafptlator.)  legislation which req'xiruB,  intar a.Uu» a oompuiaory 

roffiatration of ill trenti for or f.swhpnlofjy a^reomrntí« and apav-ifiaa 

in » «or« or   l^as ^orsrii way *rt-ir.b conditions of those «/|r«cmaiita ar« 

nonttlderad SE   in principi9 n^t -v:.iopt«.l)lo. fhe»a"noti-a,<jc«ptabl«" 

conditions wore primarily banod on the concept of  "r*atriot iva buainoaa 

practico«« e • described above with tía aim of ali«li»t ntf through 

legislative HCtíon ci' i.he atatc tu« more fruquant and a»J'air practices 

of foreign biiypJiorn of teohr.oiotfy « 

Kniiymmr mad« by H nir;b«î   of coüntrire, V-efcrc tmch retaliatory 

•eaeures war« introduced, ha\'o öbown that th« majority cf if r mail ni n 

oonolud*i by  davelopinç  xuritrlo» contain fJome if not ail of tha above 

in datai1 digeriteti   ptn.'iííicn:.. 

ït ae«t*M lotfifctfate aridi reasonable that practica« unisti ara «ot 

l«#al  in industrialised íouniriae,   lik •> lb« I'm tad State« and Qroat 

Britain, ara *l£»o -ionaidered il!«gai  in Mexico,  Nigeria or Liby«. ïtoe 

•OtlOM tek«« by « government at tha national  lavel aa wall an at 

intornationti  forums aro orinari l.v orients;»! towards securing a greater 

now of technology frw  industriali *<ed to devilo pi n/ç count ria« under 

ffttr and equitable conditions and as auoh nhould be aocaptad and undaratood» 






