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I. Introduction

The economic cooperation between the Soviet Union and
the other countries, members of the Council for isiutnal ro-
nonic Assistance (CwiZA), on the one hand, and the developing
countrics on the other, is built on the long-temm, stable
and mutually advantageous basis, promoting the economic
developunent and econcmic independence of the develop-
ing countriez, Cooperation with the socialist countries is
as a rule tied in with the young states!' programmes of eco-
nonmic and mocial development and helps involve them in the
international division of labour, Some 90% of the Soviet
Union's totel economic and technical assistonce to the de-
veloping countries goes to the development of production,
ot which some 75% to the development of industry and encr-
getica, The contractual-legal mechaniem is to play an im-
portant role in the organisation oi industrial cooperation,
its stwbilitiféﬁhanced er'ficiency, The present paper aims
to nnalyse this mechanism, paying particular attention to
the coatent of contracts concluded at the enterpricseas!
level, this so far being little studied in the literature,
and also to show the interaction between contracts and in-

tergoverumental agrcements.1
L]

1 phe paper is directly related to the circumstantial

work prepared by Doctor of Law L. Zenin, V, Teperman and

N. Ushakova, Indugirinl Cooperation of the Soviet Union
and _Other CU A Lember-Countrics vith the Develoning States

(loscow, 19/8). 1t elavorntes on snd adda to the positions

o1 thiz work de~lingm with the la2gal espects of cooperation,




The paper i based on the relevont Soviet litoratyio
nd Loviect contractual praclices, occonionnlly us it vorks

of suthove trom other socinlist ClicA member-countrien,

1I. ¢ Institutionnl end Or-anicciional

hechonimm oi Cooper:tion

1. Interpovernmontal Acpeements, 1

Tyves of Tntrrpovernnental Amrosmants, Helations between

the rocialist ~nd developing countries are rcgulated by a
gystem oi intergovernmental ngreementse vhoce nunber hng been
stealily growing. In 1954 the Soviet Union had intergovern-
mental ooreencnts with tvo developing countries, vhile in
1978 it h~d economic and ncientif'ic-technical cooperation
arrecacntas viith 62 countries, In recent years such apgrecn-
ents have been sipned vwith Angols, Hozambique, San Tome

and Urincipi Iclsnda, Capc Verde Islands, Guiana, Costn-
Ricn, Jnmaica, Bangladesh, ~nd llexico,

Otlher CisA member-countries hnd agrcements on econo-
mic, technicol and scientilic cooperation vwith 34 developing
countries in 19672, and with 78 states in 1978, The Geciman
Democratic hkepublic, for exnmple, aigned such agreements
vilth 37 developing couniries,

The agrcements arc titled differently (agreement= on
economic and technicnl cooperation, agreements on the dev-
elopment of economic and technical cooperation, cooneration
protocols, protocols to agrecments, etc.), but dcpend-

ing on their content they can be conventionally broken dovn .

o

1 ¥, I. Solovyov and Sh, i, Yamalutdinov contributed

to this section,




into 1.0 rrouns, The firsl gioup conmprines Lonersl cumpeo -
mente cotining the aims and principles of enoneration vith
the conntry concerned, cotablishing the teyms  of crontingg
credit—, pointing to the m:in spheres ol technical Mnedlnt-
ace, md determinirg the toris ot such asaistonne (par-
ticipation in desiming, ucliveries or couioment, nonding
specinlista, cte. ).

some aprecnments provide a 1liot ot projects (in agroco-
ments themselves or in anneses), othcers provide for the
conclugion of supnlementory contracts for the constiuvetion
ol certain projects or the pertormance ot respective vorlia,
Among the agreements cited in the Appendices to the nnper
arc the Agrccment between the USSR and AMfghaniston on the
development of economic and technizel coovertion of Feb-
ruary 2/, 1975, and the Arrcement betvweoen the US:D and the
Republic ol Banglacesh on economic and technical coover=—
tion of April 2, 1975,

An example o1 genersl agreementis are the Agreement
between Poland and ligeria ol Uctober 25, 1977 provicing
tor a proad variety of forma of cooneration (including the
setting up of mixed Polisn-ligerian cnterprises),

''he second group comprises specinl rorsemonts, i.e.

those providing tor the construction ot or rencering tech-
nical assistance in geoar-te industries or individual major
projecte, Such agrcementc include in particulsr the Soviet-
Indinn Agrccement on acsistance in the conetruction oi the

iron-cnu-ctecl works in Bokaro (of February 21, 196! and

January 25, 1975), the Agreement betweon the US55 and Iran




on cocherntion in the extention oi the Aria lehyr plant in
I1si'shon (o ilnrch 15, 1973), and the Agrcement betvieocn the
US5i¢ and Alreria on cooperation in the construction ot the
rluminium pl-mt in 1.'Sila (ot April 2v, 1976).

Sirice general agrecments had been concluded earlier
with the majority of developing countrics, the practices
ot the seventics witness a growth in the number ot special
agreements,

It is i=portant to note that general agreements are
mostly concluded with countries cooperation with which is
only making a start, insotar as they determine the general
princinles oi° relations,

ﬂgrccments can also be classified according to a dit-
ferent princiote,

1., "Classical" economic cooperation agreements, i,e,
those providing for a tull enumeration of projects, a de-
tailed regulation ot the obligations of both parties, grant-
ing cred.its,' the order o1 their use and reimbursement, gu- -
arantecs, erxploitation of projects provided for in the
agreement, procedure tor signing contracts, ete. The agree-
ment 18 ertective untii the cooperation projects it indi-
cates have been completed,

2, Ueneral credit agreements providing tor granting
stnte credits without indicating specific projects, “he
list o1 projzcte is detrined senarately on the agreement
ot the sides, with a simultaneous setticment or questions
relating to the typces, periodis and volumes of asnistance

in each project. An example o1 such agreement Is the Soviet-




Indirn Agrcemeint on granting the lnainn Government erccita
to help tultil the third vTive-year plan, sirne: on seplene-
ber 12, 1959, Later, on Februniryv 12, 1900 a supnlementary
agreement was signed, cnumerating th: cooperation projcctz,
This ngreement was in r’act an organic part oif the main cro-
dit agrcement,

3. iiixed credit agreecments providing tor various hete-
rogeneous terms or granting or reimbursing credits (vn-
rious periods or forms ot reimbursement, etc.). Moot cha-
racteristic in this respect is the Soviet-igyptian Agree-
ment ot Karch 16, 1971 providing for a 12-year payment de-
lay in some projects and granting state credite for 8 to
12 years, and also credits detnched from specific projects,

From the angle of the content of the Soviet party's
commitments, agreements can be grouved into those provid-
ing for technical assistance in construction and those pro-
viding for tpe construction or projects "up the key",

Under Soviet legiciation international treaties con-
cluced by the USSR, on the parties' understanding of their
subsequent ratification, are subject to ratirication, Such
agreements come into force after an exchange ot deeds ot
ratitication, In some cases agrecments provide ror their
provisional eitectuation as to the date of signing and fi-
nal ettectuntion atter the exchange ot rntification decdcs,
The aim is to make a good start in the solution ot coope-
ration matters,

liconomic and technical cooperation agreemegts do not

usually mention the possibitity ot their esnccllation, Yot




{iropn o everntions, hug the woviet--Nigavrian \greciment
oy rov mber 21, 1968 provides for tue posnibility of the
txrvnation ol its operation any moiment by cach of the
glaen, rut in this caze the conastruction ot the atartaed
pro2eci  runl he convleted and 11l commitments taken by

the sidcs fultilied in contormity with the provisions ot
the agreements and separate protocols and contracts provid-

ing for the construction of said proaects;i

2, Lonr-erm Pro~rammes

The estnblishment ot the public (state) sector in a
nunber oi’ developing countries and its growing role in the
economy, 28 well 33 the laying ot the foundations for the
planned economic development enabled the zocialist states
to mike a trmnsition from simple to more complicated snd
higher torms of economic ties with such countries, to the
creation of a stable system o1 intjerstate cooperation,
this was expresased in the conclusion ot economic and tech-
nical cooperition egreements with these countries for a
long term (15 years). long-tarm economic cooperation pro-
grammes were worked out and signed wilth a number of such

countries, covering all spvheres ot economic, technical and

1 Shomik Deistvuyusnchikh fogovorov, sorlasihenii i

konventrii szaklyuchonnykh SSSR s inostrannymi gosudarstva-

mi (Collection ot cflective Treaties, Agreements and Con-
vencions Concludea by the USSR vith Foreipgn States)., Issue
)CI(YI, I!OSCO\'.', 19./3’ Pe 2520 L
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conacrelnl cooneration, suen arogrwnaca provide for {he
coopoirntinu in designing, construction and extension ot
incuetriad and agricultural projects, joint indunteial CO=
operation in third comtries nd the dev:lopment of fo-
reirn trade tiea on o long-term basis,

The drafting of such prozrarmes reilects an objective
need to build cooperation on the basig of long-teoem plans
taking accomnt of the intammational divicion 01 labhour on
a broad nmcale and the ecoﬁomic pouscibilities ou countrier

on a mutunally advantageous buis,
J >

e Cooporation icencicg

tiention should be made or the enhsanced roie ot bila=-
teral coopersation agencies, The intergovermmantal agree-
menta concluded by the USSR and’ otner 1<\ membepr-coun-
tries vrovided for the retting up of astonding mixed cormi-
golone on cconomic cooperation., Cormissions sit, as 2 rule,
onc: a year to hear both the prospects and posoibilities
for the development of cooperetion and the actunl course
o1 cooperation envisnged in the ngreements. ''he commicsionsa!
protocols record the measures adopt~nd by each party to suc-
cessfully realise the commitments taken and renove the dif-
ficulties that might have crovped un in the course ot co-
operation,

Thus » mixed Polirh-Irnci commission with specinlicsead
working grouns was scﬁrﬁuuer the Agreement cn the Economic

and technical cooperation petieen Pol:nd and Iraq of 1972,

In come caces mixed intergovernmontal commissions are set
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up tn cooperate in individual industries, -nd agrecicnts
are concluded between branch ministrics and the correspoll-
ding departments in the developing countries, -Such practi-
ceg arc adopted, for instance, in the GDR, which get up
mixed cconomic commission for cooperation with iraq, Syria,
Alg!eria, Iran and Indin to create the prexrequisites tor

a further long-term stable development of cooperation re-
lationg,1

Agreements with those countries with which there are
no standing mixed commissions as organs or cooperation,
stipulate rcgular meeting between the representatives of
the parties to discuss the realisation of the corresponding

arecments and th€@ preparstion, if necessary, ot pertinent
recommncndations,

Thus a definite system of contractual ties has taken
shape in the relations between the socinlist CMEA member-
countries and the developing countries at the interstate
(intergo#ernmental) level, supplemanijed in some cases
by a standing or provisional organisational mechanism
tor such cooperation.

By their legal character ali these agreements and pro-

tocolsg, including the mixed commissions' protocolc, engen-

1p, Klausnitzer, Participation ot the German Democra-
tic Republic in the CUEA Member-Countriesc' Technical Assisg-

tance to the Developing Countries, Ekononicheskoye sotrud-

nichentvo stran-chlenov SV (Economic Cooperation of the
v 4

CIlEA Liember-Countries), No. 3, 1976, p. 85.

L e
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der intcr-state legal rclationn. The USSR and other member-
countries, on the one hand, and the developing states on
the other take upon themselves property comnitments (grant-
ing crecdits, deliveries of equipment, rendering servicen,
etc.). The parties' rights and obligations in such agrec-
ments cannot be subject to the regulation of some national
legal system and are regulated exclusively by the terms

of an international treaty in question.1

iI.2. Contracts and Their Ties with the Intergovern-
mental Agrecments

Industrial cooperation contracts are concluded by va-

rious subjects authorised by the socialist countries® na-
tional legislation to engage in foreign commercial activity,
The variety of subjects is explained by several objective
reasons, above all differences in the systems of indus-
trial and foreign trade management of the socialist coun-
tries and the need to observe the rulegpf domestic legis-
lation on sfate monopoly, as well as other essential fac-
tors,.

Un the Soviet eide the subjects of the civil legal

relntione ig. foreign trade contacts are state foreign trade

1 gee M.M. Boguslavsky. Legal Questiona'of the USSR's
Economic anid Technical Assistance to the Countries of Asia,
Africa and Latin America. Sovietsky yezhegodnik mezhduna-
rodnogo prava, 1961 (Soviet Yearbook of Internaﬁional Law,
1961), Moscow, 1962, pp. 111-129, |
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avcocintions (export, import, and exvort-import onca) which
11 sunordiniate to the USSR State Committee for Yoreipn co-

nonic vontocts, the US.R ilinistry of Forcimn Trade and somn
other ~grncieq, I'he subject of contractu~l oblipations in
the construction of iron-nnd stccl v.ovks, for example, is
the v/0 “yoshpromexvort, Associntions are independent ju-
rictic percons and are fully liable for their obligations
and cormitments,

Several Soviet subjects can participate in a project,
one of vhich must be a specialised toreiyn trade associa-
tion in the iield concermed.

In other CiiE\ countries the principal participants in
contractual relations with forciim partners are also gpeci-
alised export and imnort trade prranisations existing in
all of them, They differ according to their subordination
to a specific agency, In the GDi, Bul jariz, Poland and
Itomnnia, for example, they are:

foreign.trade enternrisec subordinated directly to the
Linistry of oreign nconomic Contiracte;

foreign trade enterprisec subordinated to a branch
luinistry; |

foreign trade enterprises subordinated to a medium-
level administrative organ (such as an association o:i pco-
plc's enterprises in the GDit);

forcign trade enterpriscs subordinated directly to
corresponding industrinsl complexes,

In secveral CillbA countries foreign trade enterprisesa

are united vith industrial ones, In Czechoslovakia a por-
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tion ¢ el entlervnrises hove beon trnavoimed into joint-
steck co pouies itk industarinl enterorices tokine onart,

Gzechorlovalzia, Poland, wom-aia —nd partly Lulignrin norc-
tie . dnctusion of o Forcijm 1ride snenci-tion into 1h. iti=
ductrinl sphere by its couble subordir~tion to an iniuiri-
ol Jlinintry or association on the one hand, end the lainig-
try ¢! voreirn '‘raic on the other, It shonld be gtraciec,
hovever, that economic orgnnicnbion@iucluﬂiug Torcign trece
ones, c~u in any cace enter into dircet contact with Toreirm
partners only if they have the requicite powers end :rc con-
trollcd by competont state rgencice,

Agreements on tcchnical ascistance to developing coun-
tries ars normelly cercluded with stabo orgmisations oy
sometines directly vith soverrments since ascistance wainly
involves construction of entcroricos and other projecis in
the public scctor. i-reccments con 2lso be concluded with
private 1iimse on the reconmendation of the governnanti ot
the country concerned,

vwhen o2n agreement is concluded divectly with the gov-
crnient of a develpning country or on behalf or the Presi-
dent o: cuch country (as was the case, tor exannle, in 1ren-
dering tcennical assistance to India) or vith ministriers
vhizh are not juricical persons, the direct sutject o1t the

civil legnl relations in cuch a treaty is the state,l

1 See Be Py Kozintsev, Subjects and the Character of le-

Yrey

£21 xelations Arising in ihe sphere o7 the USsi's roreign

EBconomic ries with the Developing Countries, Soviatoloye ,

gocudarctvo i pravo, Lo, <, 1955, pp. [2-32,
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Conclusion o1 contricly ig eipressly provided for in inter-
poveemmental agreements, ror instance, Art. 12 of the Agrec-
meirt betveen the USSR and Afghanistan of ebruary 27, 1975
stipulatien thnt:

"Fertformance of the design and surveying worka, deli-
veries ot equipment and other material, vocationnl train-
ing of Afghnn civizens and other types of technical ascist-
ancc under the present Agreement shall be eftected on tha
basis of contracts to be concluded between competent Soviet
and Afghan organisations duly authorised by the correspond-
ing Soviet and Aéhan agencies, the contracts to be consi-
dered and signed by orgonisations in the shortest timec pos-
eible,

"The contracts shall define the volume, periods, costs
and other detsiled terms ot tecunical assistance to Afghan
Mgganisations, the costs of equipment end other material
delivered from the USSR under the present Agreement to be
determined on the basis of world prices, lioreover, the con- .
tracts shnll determine the obligations of Agﬁan organisa-
tions to collect the initinl data, prepare building sites,
provide Soviet specialists with dwelling with the requisite
living conditions, medical aid and transport tor business
trips, consider and approve drafte, apportion manpower,
etc,, and also the specific periods for fulfilling such
obligations, "

Similar rules are also contained in other agreements,

Thus contracts betvicen organisations are cepcluded on

the basle of respective terms in the intergovernmentnl ag-
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recienl, This givee exorescsion nbove all to thz inagepcend-
ence between contracts anad agrecinent, which is above all
expressed 1n the Tact that agrcements often ctipulate the
period during which the contracts are to be sigped, The
main thin, e however is that the content of contracts is
largely determined by the content of intergovernmentzl np-
rcements, the latter usually estnbliching the principle of
price calculations, on vwhich the contracts are based, ‘the
delivery terme established in contracts may not cxcced the
period of using credits detined in the agreements,

At the same time contractunl terms to a large measure
concretise the terms ot an intergovernmental agrcecoement,
The latter point to the elementc of technical ascistance
and its volume, types, and periods, vhile the former spe-
city the periods nnd types oi assist-nce in each project,

Contracts are also connected vith agreements in the
lisbility matter=., The party's non-fultilment of a civil

legal obligation in a contract usunlly means the non-ful-

filment by the stote of said oniigation it took upon it-

self under the intergovernmental agrescment,

Thus from the legal standpoint two types of relations
arise in the implementation of mdugstrial cooperations
legal relations petween states (international legal rela-
tions) and legal relations between orgnnisations »nd enter-
prises (civil legal relations), ihe specitics ol legal re-
lations of the second tyve (civil legal) are largely de-
termined by the first type of relations (international 1e-

gal), The dependence retlects the groving rolelof states




corryine ont eosnoration, and cxpresses the long=torm nnd

stoble ehavactor of conperation,

Tre 30 The Gl Meams of Taehinie]

. s el D T B e ot A 0 - e B0

Azeintonce ot SEonda sd Contracty

Bode davoergovernaent 'l asroements provide ior the
dri"tine ot the Genernl Terms of technicnl nsais anece, which
contain wilvied substintive rights, Such General Terme wore

slered by the USSR State Commiticc for Woreign liconoriic e

. s el N
lations ith th.: compsment ctate bodiles in Guinen, U\R,

Syria, Trac, Algeria, Sri Lanka, and other countries, In-
f01'ar au the General Terns are gisned by state bocies en-
trusten by the respective govermments with a practicnal re-
Aliration ot intersovermmental ngreements on technic~l age-
aistoanc:, tniz makes for tho 4ermis! oblig~tory obscrvance
in concluding contracts bet.econ Soviet organisations 9nd
forcim pnr"unz:.r_"-‘..i

In theif legal naturc thesc General Terms are inter-
governirntal agreements of nomative value as the!at arc
concludad by the appropriate bodies of 'stnte administration,
The Genz2ral Terms determine the rights and duties of the
parties in a contract so0 fnr as the performance of various
elcments and technical assistance are concerned, they also

repulate the paymont and mutual cettlcment matters and the

1 g5ee wnort-Imnort Operations (Lernl Rersalation),

YMoscow, 1970, n, 42; L. A. Lunts. A Coursc of Interm tional

Privatz v, A Snecinl Port, Loccod, 1975, v, 332.
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it enrtlon exorination of disnutes that enn mee froa o
conty-ch,y rud nome other mattepa, The General Terma are o
be «onlici to th: reapective rolntions: regardlese of the
volorereer g0 then in genarate acreancata,

'Me eharacter oi rulens (cither imperntive or disnosni-
tive) difrers in difierent Goaxernl Terme, Thus the Genera)l
Peime signed with the state organs of Syria, Irag and Ui
contain oblisilory, imper-tive rules, vhile the rulzs cn-
tatliched in tac General Tems conclusted by the npnropei-
ate agcenciss of Sri Lonka ond Guinea are dispositive, Ar-
ticle 3 of the soviet-Ceylonecze Agreement of Ansust 6,
iv8 stipulates; "In the event ot atlvergence betwecn somz
terma ov srovision in the prezent Agreemeat and some tem
or provirion in the contrzct the contract's term or Drovi-
naon ehal) preveil, o

*he conclusion oi  the General ‘verms tacilitates the
conclusion of specitic contrrets, The employment of stan-

dard contracts in certain caces also serves this purpose,

117, Prrtiost Orlinntions to liender Technicnl

Agsistarce in the Construction of nternrises

and Oth-r Projects

ITT, 1. “he iuhject—“ﬁtfnr o> 12 contract, By techni-
cal assistrnce the present peper means an infricate com-
plex of prel~tionc arising in the building of industrisl cn-
terprices and othar projocts in the veveloping countrics

with the ageistance of the Soviet Union and other socialct |

staten, In practice the volunz ot such assistance is very
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1arze, It berins with surveying and desipning and endg
vwith the comningsioning ot the enterprire, '
Let ue consider the rights and duties ot the parties

on the bacis of the Soviet orgnnisations' contractunl prac-

tices,

In the technical assistance contracts concluded by Soviet
foreign trade organisations, the organisations of the countries
receiving technical assibtance are called "customers" or "cli-
ents", while the USSR Asgociation concerned, "suppliers".

The latter term 13 conventional and therefore in the pre-

gent paper we designate suppliers as "contractors" in acoord-

ance with the character of the obligations or commitments
taken by the associations, USSR Associations conclude con-
tracts on their ovm behalf and are liable for them,

Within the general framework of technical assistance
defined in intergovernmental agreements the contracts spe-
cify the parties' obligations, determine its volume and
termsa, give guarentees of its proper rendering, provide
for the procedure of settlements ror the work done, etc,

The Soviet Union's technical assistance implies that
a particular project is built with the forces and resources
offrespective organisations or iirms of the country vith
vhich a pertinent intergovernmmental agrecment has been con-
cluded on rendering technical aessistance in the construc-
tion of specific projects, These organisations and
firme act as customers, They are answerable to the orgnni-
sation for the provision of a land plot free from any en-

cumbrances and intended as a building site, tor the orsn-

nisation and performance of the whole complex of building
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nnﬂ acscmbly work, and for the provision of' construction
of the requisite building and technological equipment, ma-
terinl and manpovier, The Associntion, acting as a contrac-
tor, shall only give tecchnical assistance within the volune
opeciticd in the contracts, being liable to the orgatiipa~
tions and tirms of the corresponding countries only for g
timely and proper assistance and not tor the completion of
the construction as a whole,

The Soviet Union's technical assistance first of all
implies the designing of enverprises and other projects,
The Association renders the client technical assistance in
selecting the building site, collecting initial data nece-
8s8Aary tor designing, in appropriate K&D snd in preparing
the design assignement, On the basis of the latter Sovajt
designing organisations work out thc design assignoment
and working draughts, The design assignement having been
approved the Soviet designing organisations exercise through
the Association author's superviaioq over the conformity
ot building and assembly works to thei‘approved designs,

Important elements of tochnical';eeistance are deli-
very of equipment and other materials in complete sets |
for the cnterprises or other projects under construction,
the Soviet organisations' technical assistance to the cli-
ent in the assembly and adjustment of this equipment and ,
in commissioning the enterprise or other project, as well
as sending Soviet specialists to the perect.

Thus technical assistance is an object of a single
legal relationship with complex composition, its elemento

or component parts being decigaing, delivery of equipment,




senadng epecinlinta and troining ol nationnl cadree, A1l
there elenents are closely interrelated, vith a211 or only
part or them being present in asciesting the constiruction
of a eprcitic vroject., ror ingtonce, technical assistnnce
¢ be ¢presred solely in delivering eouioment ~nd gseng-
ing specialiste to help in the asaembly, adjustment znd co-
milssioning of the equipment.,

Yechnicnl ascistance relations can be formalised in
a sairgle coulract, but in practice such single contracts
with appropriate appendiccs (such as equipment delivery
terms, ctc.) are not always used. This is explained by the
fact thiot at the initinl stagesof designing complex and
large projects it is sometimes difficult to determine the
specific obligntions of the partices in the vhole complex
of technical ssnistnance, cuch as itz volume, cost, etc.
This is only poscible, ac a rule, in the case of small
stindard projects. Several rather than a single contract
are thereforé unually concluded: a contract for a pertorm-
ance ol designing nnd somatimes a contract tor making the
assignement for collecting the initial data, 5 contract
for delivery of cquipment, for sending specialists, for
vocationnl training or practice, etc.

Let us deal in more detail with the parties! oblign-
tions in some terms of contract or types of viork.

Yrospectiny and mreolos-ical survey, The Asgociation, ng

a customer, shall work out a programme for this work wnich

usu2lly compriescs delivery of requisite equipment and

senaing specialists to pertoiw the job,




izovorkie provica! in the contrnet rve usuil 'y done
recor ey to tecknicnl donisms that must be nade Ly the
cont - ctor's specializte with the pariicipntion of thoce
ol curtomer, the derizns must be anprovet by the cu: lomer,

“he cuatomer must supply the conti-ctor's spacialists
vwith 211 the ~vailable neps and other nmaterinla for the
vork nites, The customer gives an acccens to the regions or
work provided in the contract to the cortrictor's npecinl -
ists,

the customer must also supnly ths geological prospeci-
ing partics with electric pover, fuel, rmn: materialz, wa-
ter, lubtricrnts anc tronsport. 1t shall slso hirc 2IDOVIE Y
from: mmong the local ponulaiion,

Th? work speciiicd in thn contract having beon fulfil-
lev #he contractort's zoecinlints nmake geological renorts
on the basis oi' the dats obtained,

111, 2, besimirc-, In rost cases designing and cur-
veying invol?ed in technical assictance are perioracd on

the tol Lowing terms.

Belore prevarinm a design of an industrial or other

project the contractor, i,e, a USi2 issociation, renders
the client, i.e, on anpropriate ergamigation or Jirm ot
a dev.loping countiy, technical assisctance in gclecting
the brilding site, collecting initinl dota and noking the
denirm nssigndment, sor these murposes tha Soviet Union
sends it specialists to the country conceimed, vho per-
1orn th2 whole complex oi thesc vorks togother with the

customer?’s specialists, i.e, pinpoint the raw material b=:co




ctucy th2 loenl conditions for the construction, specify

the production schedule nnd apecialisntion ol the enterprisc

cooper~te in production, ete,

The customer dratts the technicnl deeign oif' the pro-
Ject on the basig of the design asw gn.went approved by
by the customer and the initial datn received from it, The
customer is linble for the proper initial data,

The desigu assignment prepared by Soviet specinlists
in anproved by the customer after vhich it becomes the main
document on the busis of vihich Soviet desgign orgenisations
vork out the desipn asaignment for the building of a cor-
responding industrisl enterprise or other project,

During the e:xnmination of a design agsignment some
changes and amenuments are made in it, on the parties!'
agrecment, ?f which a bilateral protocol is made up. These
changes are taken into considerstion by Soviet design or-
ganisations in making vorking draughts sent to the custom-
er as soon as they arc rendy,

Respective Soviet organisations usuaily perrorm de-
signing in two stages. At the first stage thcy vork out a
design assignment complete with specifications for eguip-
nent andother materials; which cnables them to place orders
ior equipment, The voliume o1 building vork to be done is
indicated in natural indices to enable the customer to es-
timate the torthcoming building viork, At the second stage
vorking; draughts sre vorked out in the volume agreed by the
parties ror the vhole building and nssembly portions of
desirn,

Sovict orgonisations make conplete donign assisnments

and vorking draits ensuring the normnl periormance o build-
ing and nscenbly, corrcct calculations of production i
other premisnes and of separate ngorepates and machines,

In some contracts the Associntion gunrntecs that the
enterprises wili achieve the pProjected conacity within a
specificd period, stating the terms uncer vhich the guar-n-
tees arc given. The terms are usunlly that it wili build the

project in stirict conformity with the design worked out by

the contractor, thet full sets ot equipment provided in the
contract will be installed at the enterprise, that the cus-
tomer vill strictly observe production technology nd the
rules for the exploitation and upkeep of the equipment pro-
vided for in the customer's design and technical documen-
tation, that the factory will be manned by qualified wori-
ers nd enzineers and supplied viith sufficient quantity of
stean, electric bower, water, compressed 1ir, rav ané other
materinls in conformity with the design,
In renclering technic-l assistnce to the customer in

using a particular project the contractor muct also design

the project itself. But it is not its duty to design projects

or structures situated outside the construction site, as well

88 access roads,

electric power transmission lines, etc. These

works, as well ag designing dwelling and adninistrative premi-
ses and other structures,

Design documentation is vorked out in conformity with

the current Soviet rotes and with account being taken, an

both on end outside the building site
|
must be performed by the customer.
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Creonn panthbley of thae Joen)l condilione gspueiiiced by the

enstomy ooy e oo asoicoaaent,

Tho Cotien assi meent haoving been Malfilled and voric—
jup o dreacinie trensferred to the custonior in the mount noe-
costny fer eqrrying on building ond aczembly work, Soviet
Cotlimoergrlentions senc to the custemer's country {heir
epecislicste Cor ~uthor'y nupofvision over the work carricd
out hy vhe cnsuouer in conformity with the Sovici denign,

Prymonte to the contrector-<~the USIR Association--
for designing are wrice by the cuitomer usually from the
cre ite sreanted by the Soviet Union to the customer's coun—
try in confornity ilh the intergovermmental agreocment on
rven'cering technienl masintance to tha enctomer's country
in building o senccific project,

In dealing with cuectomers from the developing coun-
tries 4.0 mmin forms of cettlement are uced, In the first
the customeyr . ~uthorices the US3R loreign Tracde Bank, through
its oom bank, to nay the contractor's accounts comnlete
v.ith the docuients provided in the agreezment and confTirm-
ing the actual fultiluent ot vork. Sometimes the partics

ngrre to m-kec naymente in tvo egual portions so as to fa-
cilitate setil-mentss the firct portion iz to bz pnid nfter
th dratiing of the decin nssignment anc the second after
ti: vorking craustits have bein made,

The zccond form of nccownts implics that tho payments
shnll be eflficeted Trorm letter: oi eredit on the terms oti-
pul~ted in the contr-~ct,

II1, 4, Snonlicn o e~nivicnt, The contract provides
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thoto e e 10ty i the couinment sne other matertials su-
plicd o200 correcner. to the US3x stale stondas or tech-
nical crecidieaticns at the tmalacturicyg factovies of the
ropplice comtry,

H,vipmwn%&hﬁ]l be suplicd in complete sete wilh upore
parts, Sl of spwre varte vust cmsure th- couipnent's
rmooth voulluring the guarwmtce period,

The cupadier nay replqce ceparatc types of ecuipment
1f neccooezy on the wnferat niing that suct: reolacement
should not “ocrsen technolory, quality and other technical
incices,

Hopiprent and other naterials are suppliod on the terms
nor:ally ncesnted in inteimationnl trade (free of chnrge,
ciiefey etes)s If cormo in enwricd in the railway to the
comtry rorenring on the USS:k the risht o property to the
gootis: mu nlao the rirk ol nceicental lons or accidental
damage to th: goods panries 1rom the supplier to the custom-
er vhen ihe goods hove been transferred by tha Soviet rail-
vay to that of the country concerned,

Under the contrnctusl terms the supplier gurrantees
the quality ~nd smooth work of the equipment during 12 months
nince its commiscioning, but ior not more than 18 months
from the date of delivery, and in the case of precision
and mensuring inctrunents during 9 months from th: date of
delivery, If the couipment proves defective during the gun-

raintec period the cupplier sh-ll be obliged to remove the

delects vithin a period agreed on vith the customer by cor-

the
recling i#ﬂgi replacing the defective parts,
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The supplier cupplies equipment to replace the ceiec-
tive one -t it: own expense. rhe contracts c¢stablish the
order oi i'ilins thc¢ customer's clains against the posnible
chortage (quantity claims) and quality of equimaecnt (qua-
lity cléims).

Therne terms, usually contained in contracts, show that
the developing countries' interests are met to a maximal
extent possible,

lore should be said about the guaransecs, As has been
mentioned obove, the supplier guaranteces the quality and
smooth performance of the equipment supplied, but its gua-
rantces do not extend to the normal wear and tear of the
equipment and to the damage causcd ty improper transporta-
tion, inadeqate or careleca gtorage, incorrect or careless
serving or excessive strain, the customer's non-compliance
with the supplier's technical instructions tor cxploitation,
.nd also owing to the customer's incorrect or carclecs ac-~
tlons in the removal ot dectects,

III. 5. Supervision of nssembly work., In rendering

technical assistance to developing countries in building
projects the Association usually exercises general super-
vision and technicnl advice and consultations rclating to
the assembly of equipment,

The requisite equipment having been delivered to the
customer's country and the confirmation having been received
from the customer on the completion of construction of

buildings, structures, foundations and communications mx

also ot all the preparatory vork for the ascembly of the
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equipment, the Association sends to the customer's count-
ry appropri.te specinlists for rendering technical nosiat-
ance in the assembly, setting ana commissioning of the
cquipment,

The ascembly of equipment of any independent working
group having been completed, representatives of the Asso-
ciation and of the custonmer Jointly specity the date ot the
working tests of this equipment, which can only be begun
after a written consent has been received from the Asso-
ciation's representative, The ascembled equipnent is tested
by the customer in the presence of the Association's spe-
cinlists, who give the necessary explanations and consulta-
tion both in relation to the equinment's performance and
as regards the use of instructions on its upkeep and explo-
itation. Sometimes the working test is made directly by the
Association's specialists on the agrecment of the parties.

The Asspciation guarantees the correctness ot its spe-
cianliste' technical specitications, consultations and ex-
planations relating to the assenbly and commnissioning of
the equipment., But it is reiieved of liability if the cus-
tomer incompletely or imprecisely fulfils the instructions
of the Association's specialists and if the equipment has
been commissioned prior to a written consent thereof by the
Associntion's representative,

III. 6. Conditions on vhich npecialist are spent, In

some cases relations in sending specialists are formflised

in a separat~ contract concluded between the Associntion

and the foreign partner, in snother cases conditions of
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cotine coneinld o da Tor porcormine aeciiic johe ave -
Goonecgn The ceneral contrect on rendering teelnic 1 0=
cictonce s the bailoine of enternricen or other proicel:,

The ermilzmnts deternine the numbor of Sovict soceio)e-
ity to be sent to the enstomer's country to render toch--
nic+l reasist nce, md specify their epecinlity, the chovac-
ter and volume of work to br cdone by them, =nd the porioc
and conditions of sojourn. Thu: the USSR Association's n~in
Aty as cuctoner is to send rigpective apecinlists for ren-
dering techniieal assistance in carrying out the work nicn-
tioned in the contract,

The customer, on its port, nledgns to pay the
sunnlier's cpenses involved in the sending to the cuntom.-
er'ss country of Soviet apeci-lists. The contract provicag
thnt the custoncr reimburees ronthly pay rates to the ¢on-

tractorlfor tha vork of its spscizlists in the amount dat-re
mined in th: contract, These rates are paid as of the date
of the specinlists' lenvine the Soviet Union and fron the
d~te of their retumm, The dértus of oxit trom and entry into
the USTit arc considered the d=tes vhen they cross the state
border of the USSR, |

iilhen specinlists are sent Tor a year or unorc tne cus-

tonzer reimburses to theo supplier expenses involv:c 1in the
poyniecnt of the lump sunm trnveysllownncc vhose amount ic
determined in the contract. The customer also incurn CXDCI-
scg in the trovel of the Soviect apecialiotsz to tha cug-
tomer's country and bacl to the USSR ~nd expenze: on the

?
travel of the specinlist s tamily vhen he is sent together

vith it,
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ier the tevas o the conts et the custonny =1co pe-
Imburses crpensen ou the Sovietd gnceinlict:' inovremen fros
vrodnetiom risks rmd acceidents doring the period of their
miseion in the cuntomer'c countsy in the snommt ctipulated
in the conlract. lnsuvonce itoel? is eficeted by the Anso-
cintion in Soviet inusuuance orgomicitions,

Contracts usunlly stipniate that in the case of the
specinlint's £111ling 111 In the custoner's commtry the cus-
tomer sh~1ll not suspend the payrmont ot remuncration for
his vorl for the period oC his illness, 2lbeit for » defi-
nite nunber of days for each year of vork, In the c¢ane of
th> specitlint's long il'necs the Arsocintion may recnll
him to thc USER and send snother specinlist,

The contract also deteriniines the epecinlist's lenve
mmd it~ time ond plnce.

The contract incluces rules on the terns of the spe-
cinlistu! work and sojourn in the custorer's couvntry. The
country pledgas to ensurc th: neiminl couditions Tor their
vork =nd for this purpose provices then with office proni-
ses and dvellings ecuipped with 1urniture, accessories and
all commun~) services, and wvhenever necesnary transnort
for busineces purposcs, Specinlists are also provided with
medical nid including hospitnlisation vhencver neces:oary,

Thus contracts with clauses relating to the sending
of Soviel specinlists rerul-te relations betivreen the con-
tractor ond customer but not betieen the cuctomer and spe-
cialists, Soviet speci~lists vorkins in the customer's coun-

try do not cnter into l~trour relations vwith the cuntomer,




but. continie to miiatain latour rel-tions vith the Soviet
orsonination in which they worked prior to their gending
~brond, Their relations nre vepgualted by Soviet labour lco-
cisloation,

Attention should be paid to the fact that specialicts
sent to the developing countries for rendering technical
arnsietance are covered by the local legislation in full,
The contrncts noim~lly provide that the specialists and
ncmbers of their fomilies sh~ll observe 511 rules and cus-~
toms existing at the client's enterprises and "shall ree-
peet thz customc and trnditions existing in the client's
country™ , Thus, no special regime exists tor the Soviet
epecinliste in the developing countries,

ITI, 7. Conditions of the vocationnl {r-oining of sne-

ci~lists =nd vorkers, Training of national cadres for the

various industries in the developing comtries, in varti-
culnr for enterpriccs built iith Soviet technicql assis-
tance, holdé an import-mt place in the economic and tech-
} nicnl cooperntion between the USSR and the developing coun-
trieas, The cadres are trained both At educational estab-
lishment of the countries concerned and in the Soviet Union.
We shall dvell on the contractunl terms of the foreign
epecinlists' nand workers' training in the USSR in greater
detail, : '
By virtue of a contract concluded with a foreirn
counter-partner the USSR Associntion assumes definite obli-

gations in troining foreign upecinlists,

Vocational tivining is frec of chnrge, the pertinent
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sovict organisations provicinic thy rpecinlicts el o e
erg with free medical ~id, |

The econtract defines the nurber of cpecinlists to be
trained and the period ~nd protile ot trainir;:. “he prog-
rarme for training e~ch specinlist ic¢ worked out by the
Sovie&t organisation or institution concorned on the basic
of data relating to the trnining profile or speciality,
the lovel of theoreticnl and practicnl training and the
knowledge of Russian, These data are cupplicad by the cus-~
tomer, i.e., thc organisation of the countiry to thich tcch-
nical assistence is rendered,

The training programme is agreec vith the reorcasenta-
tive of the organisation of the develoning country conccrned,
Vocationel training ic carried on in iussian through

an interpreter., The training at the enterprisc having becn
coripleted a special cormission checks on tha practical skille
and theoretical knowledge acquired,

Forcign'speciulists are sent to the USSR for training
vithout their families., During the whole period of their
training they arc provided with di.elling premises with com-
munnl services, or hotel rooms, =nd vith free medical aid.
Protective outer gamments are issued them under the norms
in efrect at a given enterprise,

The legal status of forcign specialists in the USSR
is regulated by the norms of Sovict legiclation and also
by the rules of the contrrcts and agreements concluded by

the Soviet Union with the country ot the spccialist's na-

tionality. In particular, the toreign specinlists coming
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b otioe T vl cover ! by the dinternal osloer ceso-
boe idewe dnciractions mne other rules:  in

' <o Anctibutions vhere voe~tion il

A A S S KA ST

Tointy o e et ton nemelien in provided, ’
“haveone eichto and dulien of the USOR Associntior

oo cuctonzi are deturrined by the controct cor-

cluded bt ocen then, vhile the Agsocistion docs not certew

1 %he Forcisn especi~lict:,

Lo vEmal pelations vt
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Ty, Iptice! Obliration:: Under the Conta

of

WCT
—o——

ork, Labour i [ ~epriol

IV, 1, Zhe Subicct-~ttor of the Contract,

The coutract of work, Y-bour and materinl is onc of
the main contracts concluded in relations of osconomic co-
operation betiecen the socinlist ong developing countyier.,
Ite c<phere of application is very broad and includes rnany
veried Torme.

I this oaper, by the contract of vork, labour ~nd nn-
terinal (or capital construction contract for short) is meant
a contract under vhich on» party (the contractor) pledges
to fultil a cetinitec amownt ot vork at its ovm rick on the
custorer's ascicniment and tfrom the customer's or its owm
nateri~ls, and the customer rledges to acceit and pay Tor
the wvork done,

Tlhie contract's subject-matter rmst have as a rilc sona»
mnteriﬁl.fozm, thourh in somec cases the concepf of con-
tract extends to non-material services, i,e. giving consul-
tatione,

The capital construction contract medintes tvio nain
groups of relations: those of earrying out vork and thoce
of transferring the results,

vihen the contract results in the completion of an ob-
Ject wanufnctured by the contractor from its own material
and transrferred to the customer's ovmcrship the ceapita)
construction contract bears resemblonce to the purchnce And

z1le contract, the main distirctive fentures of the fora-

er being; contractusl provinions reculating  the perfo:wiance




by the contractor of the works assigned to it and its coun-
terprrtner'e right to exercise control over the vork, as
well as other actions provided for in ithe contract and re-
lating to tne constructiion of the project, Some authors lie-
licve that the basic feature distinguishing the busincas
contract from the delivery contract is the full individugl-
isation of the contract’s subject-matter, This individual-
isation is determined both by gencral technical indices
and the specific conditions ot the carrying out of the or-
der.1 |

Inclucion of a particuler contract in this or that
type delpends on the analysis of the partigl righte and
duties reinforced in it,

works cnecified in capital construction contracts play
the mnjor role in building projects in such industries as
the hydropowver industry, mining, processing of raw materi-
ale, above all oll and gas, ferrous metallurgy, and sonme
other incustries vital for developing countries.

Capital construction contracts are used on a wide scale
in foreign economic rel=tions bet.ieen the socialist -
and developing countries, including the rendering of va-
rious technical services bearing on the delivery of maékhes,
equipncent and instruments, in particular complete scts of

cquipment for industrial and other projects. Contractor's

1 Ekeportno-imnortnye operatsii. Pravovoye rcmuliro-

voniye (kxport-Import Operations, Legal Regulation). lios-
covi, 1970, p. 152,
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vork: alvo include prospecting, geological surveying, des-
iim:‘mg, ngtemblying, assembly supervicion, etec., vhich
were consiidered nbove, In this gection we shnll dviell on
the contractual relationa aorising in thc process of coopc-
ration with the developing countries in the construction
of industrial end other projects,

Unlike technical assistance relations in which the
organisation of the assisting country assumes obligations
in carrying out separate types of work, under the business
contract the contractor organisation pledges to perfom
the whole complex ot jobs in the construction of a partic-
ular project which is then handed over to the customer un-
der the procedure established in the contract, Such consa«
truction is performed on the general (or main) contractor's
terms or, as is oftcn called in practice, on the "up the
key" terms,

The literature has notedl that this torm of reiations
between the éontractor and customer has become widespread

in the relations between the industrialised and develop-

ing countries, This especially concern{as those developing
countries which have large tinancial rssources but lack
their own national cadres and experflilice of construction

ot modern industrial and other projects.

A positive factor in such form of relations between

1 sergeyev P, K. On the Contractual Costs ot Building
Enterprises in Sets on the Capital Construction Contract's
("up the Key") Terms, Vneshynya torgoviya, 19¢7, No. 12, p.41,




- 36 -

the custom:» 'md perfomer iy time saving and nlso guaran-
tee that the project wili be built in the gpecitied pe-
riod in accordancs vith the desien,

Cr» negative teature or building enterprises on the
capital construction contract's teims is that the ruture
ovmer oi the cnterprigc, the country where the construc-
tion ig carcied out, <ocs not acquire the requisite exper-
incee in the construction, assembly «and adjustment ot cquin-
ment ol such an enterprise, dependence on the help +without
persisting in this ficld, Reverthelens, the above-mentioned
advantanes of construction, cspecinlly the time factor,
with the liiited manpowvier and materinl resources in the
customer country, arc often the deteraining factor in choos-
ing the "up the key" form of construction,

In 1977 general contracbtor's agreenents accounted for
40 of all works carwied out by the UUSIR in the developing
countries, in particular 607 in Algeria and Iran and 80.
in Iraq.1

One organisation, a general con&trnctor, can in prin-
ciple pledge to periorm the vhole complex of v.orkes, liost
typical ioxr the present period is the general contxractor's
agreements with the use of sub-contractors,

The cystem o contractual tices is here built in the
follovinr way., The Sovizt organisation (or th.at of another

1 Geogrniiyn i rnzvivayusichiyesyr strony (Georgaphy

and the Developing Countries), Theses on reports at the ple-

nary sescion of thc conference, loscow, 1978, p. 18,




- 37 -

o iU conaney) et e th meneral conty wtor, invit-

i e cnbaconlescton L antion 1 Clra ol the Henclon-
inz countying or orxwictions ~ne Ylrme ot 1hir: conabior,
hoth moci 1i..5 ~nd cqpit']iﬂt.l e oneral contracbor S0i=
claon pertinent contoeocte vith thon,

Yo pertinent relations aen Ceanleied Clecetly L
Lo~vizn teede costracts concluied b the eivil 12071 Jevel
eni leo by intergovernment-.l agrcomcntn.g

Morevver, these relations are rcpulotcd by the rules of 1o
recognised us appropriate by the perties to a specific coui-

ract. ¥hen the Sovict law is rccogniacd us auch)

e - o e ca e o e s

“lav itu grovicions ave app-
lied, n-ncly the norn: of civil l:{i, such n3 the 'unianen-
tels ol Civil Legielation of the Uuon ~nid Unlon Republics
and tho civil codes of the Un'on Sepublies,

Soviet foreign trade orgenisations carrying out cqpi-
tal consiruction in the developin:g comntrien widely use
standard contiacts which are not ebligatory ior the cooncr-
ating ovganisations, They * contain n modicl list of contract! .
terms on capital construction, which largely facilitate
the parties' negotiations and the iinal vording o the con-
tract,

Of such character arc also the instructions, General

Tens and other recomendation docunznts uscd in cooperation
I

1on tripartite cooperation sec Seciion viII,
2 On the correlation o1 contractor's and intoirovorn-

nental ~greements see Section IT o this report,
O

.




et osrepared by the Ul Buropean sconomic Comnission, 1

the conclusion of a contract in precedcdby a very im-
pertmt nractienl netivity in gsclecting the [Tuture pavtiuers
Sooocebernining their nositions (fin-neinl poseibilities,
qualificed pereonnel, ete.), and also in retriceving other
¢ta that arc of substantial importance for the successtul
vultilment or the commitments, A considerable importance
is attachied at this stage to the partners' mutual inlformq-

tion nbout each other,

IV, 2, The Basic #lenents of Contracta.

Basing ourselves on the established practices we shall
dvell on the separate provisions oi the capital construction
contract,

“irat of all, the contract names the partners,

By noning the vartners is meant the names of the par-
ties concluding the contract, their Juristic addresses,
and the countries vhose juridicel persone thcy are,

The contract also usually establishes the terms sub-

sequently used in its text, This is necessary in order to

avoid misunderstandings and facilitate the unambiguous in-.

terpretation of the contract.
capital construction contracts also define the

Tollowing basic notions: “customer (client)-, *contractor",

1 B.8., ltegulntions on mnking contracts in building

l1arge incustrinl projects, which bear on coniractual re-

lationg (Luu/Trade/117).
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"englineer!, “worko", "temporary vorks!, "contractual pricce",
"finnl contractun] price', "bnildine couipment, 'materi-
sty Meurtomer's moterialay, “contractor's materinlse,
"Greushies, "site”, "eolculotion of time ™ (month: and yeare),
Meoxk seloodule (pror;mmne)", and sone oihers,

The provision de~1ling :ith the subjoct -mattor of the
contract is of substontinl importance because it cxnlaing
the ennenc: of cooperation, nnd the partien nre therelore

svriving to formul:te it as brecigely a: posuible, since
this deteimiines their rights and duties,

Since capital construction works arc otten carried on
for a lon;: period of time, especially in the "up tho xey"
construction, and include a whole complex of various oper-
ations, tho controctor often sets up a direclorate to ma-
nage the jobs in the customer's comntry., The directorate
nay acsign a competent authoriced representative vho direct-
ly manages the construction,

“he ¢ircetoratz ;mides 411 construction and acsembly
works an? setiles all the relev-nt questions on behalt of
the contrnctor and Jointly with representatives or the cus-
tomer; in other words, it coordinates the activities of all
the intercsied orginisations $o as to arrive at the final
result,

In nccordance v:ith Soviet practices the constructionts
directoxutc exercises in the developing country tho func-
tion= of representntive of tho foreigm trode nssociation
concernad that acts ns a contractor,

Let us consider the parties! obligations in the capi-




|

Lo e bion contiont,

e the contrret the contretor ir to pertomn the
suoe il Lottt and pee the results to tho custorier'o coil-
ol ion,

e controctor': ovlipationn ucully includes

peslornrnee i cownletion o L owks involved in tho
desimm, wwmmlicturing ecuipment, tronsportation, insurance,
delivesy, wloniing on the tnilding cite, bnuilding work,
scenblr,  Sofeguarding, comoletiom oi tests, preparation
for normal c.unloitation, and puttin:s into operation;

correction oi defects (rep~irs =nd replacemant of de-
icctive parts);

provicion of v.oirk force and materinls (except the cus-
tomer's nnterinle), of builcine couipment and so on, in
the ~nowite stinulatcd in the contract;

tinining oi verronacl;

atroe's supervicion,

e conbractor c¢an acquire the reonisite materiala
frow -ny rceller, including the ewitouicr, In the lattor ca-
se their relations shall be reemlated by the puchase and
snle contract,

The contiawctor pladges to ;11 the vork stipalated
in the contract from it on materinlg ~nd by its ovn meonc,
At the g-ome tire the continct may provide for thg?erfor-
m-nee of work from the custemer's moterisls, in vhich case
they aroe naceenten, procersed tn {rngsporter by the curto-

4

ner At it o.n expenseo,

DY 1

Sorie countrretle provide for v o soalisation (export
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ond s1le) o” the contractor's materials and building cquin-
ment, with the reservation that given the price agreocment
the customer renerves the right to purchase the equipment
and avmued materinls lel over fter the completion of woricsy,
hen the viork i3 carried on the contractor is liable
Tor the safety of =11 the materials delivered to the con-
struction ~itc both by him and the customer. The contract-
or shall correct at his own expcnse all the damapges likely
to arisc during thot period, ercept the force majeure cascs,
The contracts stipulate that the materisl ~nd viork
quality rust corresnond to the norms, estandards and toch-
nicnl specifications in effect in the supplier's country,
The persons entrusted with quality control cnn orga-
nise quality tescts not provided for in the contract, These
are paid for by the customer. .hen the quality is lover
than that stipulated in the contract the work shall be
pald by the contractor.

The customer's major okliz-tion is to receive the pro-

Jeet Tor payment,

The contrnct's price is determiced vhen the contract
is“g;cluded and is cnalled the "contractual price". Since
expenditure c2n be reallocated betveen the parties during
the perfoim~nce of vork, use is also made of the concent

"finnl contr-ctual price", i.e., the price determined af-
ter additions or exemptions from the primary contractual pric

have been made.
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2In :Lon{;-term contracts for building large projects by contra-

ctor method the parties can envisage the institution of
Engineer.

In Soviet practice this means a group of Soviet specialists
oppointed by the cu9t6mer and sent to a developing country
on special contracts with a foreign trade Association exer-
cising the functions of contractor, for supecrvising the prog-
ress of work. The specialists' duties include supervision and
control over the performzré'e of work on behalf of the customer
within their rights and powers, which are ugually rather broad.
The Engineer's main task is to ensure the performafe of work
in conformity fi}sth the contract, and his written instructions
are binding on the contractor.

The specialiste' functions include, in particular, appro-
val of the programme of work, provided for by the supplier,
and carrying out of checks. The Engineer can remove from the
construction eite materials that do not conform to the cont-
ract, repluc_o them by quality mterials, or@dr resumption of
work from the very beginning, etc., with concomitant expen-
diture being incurred by the contractor. One of his major
duties is checking on the quality of the finished project
and issuance of an appropriate certificate.

Contracts enable the customer, Enginmer and their author-
ised representatives to come to the construction site and
supervige the work done.

Results of performed building operations can be concealed
by susequent operations only on their approval by the Engineer
who must have the opportunity to inspect any part of the pro-

Ject, as well as the foundationg. The contractor is obliged,

on the demand of the suthorised representatives, to let then
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inspect any work perforrwed by the contractor. Depending on
the quality of operations the performébe of these actions and
restoration of the works infringed during checking must be re-
imbursed by the contractor or ~ustomer.

.contractor's

The contracts provide for terms of the N import
of sotipulated equipment and materisls in the volume correspond-
ing to the esmount of the work donef, with the contractor
being the supplier of said equipment and materials.

The supplier shall pay for their transportation from the
borders of a developing country concerned or its ports to the
building site and back after the work has been finished.

Meny contracts stipulate that irr transporting
goods the supplier must take mearures against demaging access
roads.

Completion of contractor work stipulated in the contract
means that the contract has been performed.

Difference is made between completion of work as a whole.
and in separatg parts, and a contract may r
therefore reserve periods for completion of work in the whole
project and in its separate parts.

The contractor having been notified of the completion -of
Quik, the finished project is put to test.

The work and tests having been completed, the Enginecer,
having receive# from the contractor a written commitment to
complete any unifinished works, issues a certificate which
states the date of the completion of work and final tests.

The certificate thus bears witness to the completion of the

project.

If the work programme provides for the project being cons-

tructed in parts, the certificate is issued for each of them.
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From the moment the certificate has been issued the customer
aspumes full respongibility for the running of the project.

The gdgbnteo pariod runs from the date of successful testa,
which ig deternined in the preliminary acceptance Act, and
lagts for 12 months, as s rule. When the customer begins to
use a part of the project before the sppropriate Act has been
adopted, the purrantee period begins from the moment it begins
to be used. At the Engineer's request the contractor shall
prolong the guarantee period in relation to any defective part
that must be replaced or get straight.

During a definite period defined in thecontract after the
end of the guarantee period and termination of all contractor's
obligations the customer iesued it a final certificate (whol=-
1y and in parts). The certificate testifies that the works
have been done in sufficient amount snd certifies their
proper performébe.

Obligationn sre not considered fulfilled until all acts on
the final acceplance of works have been issued for which the
contract was concluded (i.es until final certificates hsve
been iesued)s This provision, the contracts stipulste, does
not rule out the customer's sctual ownership or use of the
projects.

The contracts usually specify thset all changes and amend-
ments made in the volume of work and also new contemplsted war—
iants must be agreed upon between the contractor smd customer,
including the relevant fifincial questions.

At the same time, when the performéé@ of such additional op-
erations does not exceed the cost of work stipulsted in the
cortract, the Engineer mey make some changes in the form,

quality and quantity of work, nomely!
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incrcuse or decrease the amounts of any works provided for in

the contract;

exclude some works;

change the character, quaniity and type of workss

cliage the level, direction, positions and sizes of parts of
viork;

pertora additionul work or chenge a given vork by a different

one thot is necessary for parforming the work as a whole.

Such orders do not annul or change the contract, but their
cost io congidered in dctermining the final contractusl price.
Additional ordersd are peid according to the rate and prices
indicated in the coatract.

The contracts establish periods for removing the existing
defects. The- perioq begins t0 run froa the date of the actual
acceptence of work (as a whole and in poerby).

If the Ingineer found defects during that period he hag the
right to demand that the Contractor shall remove them by re-
pairing, reconst;ruction, etc. If, in the Encineor's opinion,
the material and work quality does not correspond to the con-
tract such activities must be carried out at the csupplier's
expense. To correct the defects the contractor nust be c€iven

a definite period of time.
If the contractor is rot lgable for the disclosed defects

expenditure in their removal is incurred by the customer.
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Vo TORIE OF PHAIS LY O T4 CIOGY

Ve Jorier of faemei:v, "he practics of industrinl co-

op21r-tion 0. member-countrics of the Council for ilutnal isco
nomic Asagistance (U.uh) vith devcloping countries involves
veorioun foxie of transfeor of technolory, vhich in the pre-
egert study ie vaderstood as voarious scientific and techno-
Joricnl achicvements used both curing conzighetion and opex
ation of facilities, These achievements may be handed over
to n developing country by tronestferring technical documen-
tation, liccnces an? know-hows, as well ns through trans-
fer of erpericnce by specinlists and throush other poasilL-
le nenns,

From the legal and econonic viewpoints, tvio forms of
tronsfer should be distinguished, namely transfer of tech-
nolosic~l nchievements without compensntion and transfer
of concomitont licences and know-hows viith subscequent con-
pencsation, _

Large~scale transfér of ndvance technologics is pro-
vided both in the course of developing design documentation,
vhich involves the moct progrescive, assimilated and repu-
ted projécts, and in the course of construction and opera-
tion of industrinl cnterprises in developing commtrics,

Technical achicvements arc primarily transferred
throuch d¢ocumentation, ' .

A series of intergovermaental agreements concluded
betvieen the USSR and developins countries stipulate trans-

fer of technical documentation without compensation.1

1 e Bopouslaveki., Acpecte jurddiques de 1'acuistance

technique plitée par 1'U.05.3, ~ux paye cconomiquenicnt

4 ~ .
cous-Céveloppes, hevie de ¢roit_contemnorain, 1961, ©°f,

Ve 4T
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Mhese agreemonts stipul te bhing trangier o' technic .l
docureni~tion to develeoping combrices chould entnail only
payment for the nctunl expenditures of Soviet organiuantions
connected viith niepnration o these cdocimente (copying,
tr-nslation into oreisn longuage, deliveries to given coun-
try, cte.)e. Peymont tor technicnl projects contnined in tic
documentation shall not be collccted, Az a rule, the terms
of tronsfer are formulated in relevent rgrecuents in iden-
tic~1 wording, tor instance, in the \‘errecment on sconomic
an¢ Technical Co-operation vith Tanz'mia dated ..ay 25, 1966,
these terma were expreszed asg f{ollows: “Reapective Soviet
organications will provide conpetent Tmzanian orgonisa-
tions with drawings, blueprints and production processec,
and nlso viith other technicnl documentation for organising
production stipulated in the resnective projects of units
built in accordance with the ovresent \rcement, ‘he above-
mentionec documentation vwill be provided for paynent of -c-
tual expenditures borne by Soviet orgonigations in conncc-
tion vith preparation (eygs copying, translation anc in-
clusion ol any essential specitications) and transler of
8aid documentation {o the Tanzanian Side" (Clause 3)1.

Another example is the Agreement on sconomic nnd Tech-
nicnl Co-operation betveen the USSR yaa Alperia dnated De-

cember 27, 1989, This Agrecement stipulnted that the Govern-

1 Sbornik deisvirushehikh corovorov, so~l-schenii i

konventeii, .., Issuc 24, :loscou, 1971, Items 339-340.
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meut of the USSR wild "provide transteor by Soviet orgini-
sations to the Governmment of the Feople's Democratic fepub-
lic of i\lgerin dravings and descriptions ot production pro-
CCOHes nuocsrary 1'Or ovganising production or respective
procucta 2t enterprires built, restorecd or expanced in co-
operation with the Union of Soviet Socialist Republics in
conlormitiy with the presenit Agreement, The said documen-
tation will ve transterred’ vithout any conpensntion and
with payment tor only the wzctu-l expenses connecteo » iih
preraration or elaboration and transfer o1 said documentpn-
tion".1

In such agrcements, the words "without compensation"
are understood to inply that no specisl payment is collec-
ted for technical projects included in the submitted docu-
mentation, particularly for the newest projects vhich may
be regarded as know-hows or inventions, The above-cited
terns for transfer of documentation nay be regarded as tan-

tamount to providing a kind of general free licence on

R

using technical achievements in a given country,
At the same time, the purposctul canaracier ot tr.ng-

fer ot documentation resuired that tae agreements include

1 1bid,
2 G, I. Tytsknya. l'orms and Terms of Transfer by the
USSR of !Major Technolorical Achievenents to Developing

Countrica, Problemy gosudarstva i pPrava n1 gsovremennon ctae

pe (Current Problems of State and Lw), Issue II, Moscow,

1970, p. 203,




certain limitations in regari to utilisation ot tho tech-~
nicnl dosumentation outuide the country to which technicnl
agnistance is provided,

Thus, the above-mentioncd Agrecment with Algerian sti-
pulated that the documentation wvould be used only inside
Algeria and viould not be transferred to foreign physical
or lesal persors without the Agreement of the competent
Soviet organisations in each specific case,

This liﬁitation vas caused by the fact that tronafer
of documentation is achieved with a stictly specific pur-
pose nimed at rendering assistance to n given developing
country so that it could build its ovn national industry
and, primavily in costruction of enterprises in the public

gector, which the USSR gives active support,

ZThe above limitntion in the sole restriction in transter-
ring Sovict technology s however, in no viay docs it affect

the interests.of developing countries with regard to sub-
sequent manufacture of products at entcrprises under con-
struction, As had already been noted abovz, these enterpri-
ces are the full property of these countries, and they can

freely decide everything relating to manufacture and sale

of products both on domestic and foreign markets, All mark-
eted goods bear the trace marks of national epterprises,
and no restrictions vhatsoever are appliecd thereto,

In addition to transfer ot technology through Cocumon-
tation, current practices also envisage honding over of ko~
ledge nd experience by Soviet specinlists and vorxers cent

to developing countries for that purpose,
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Tr-mailer of technolo;'y and kmow<hows in the course of
conatruction and operation of facilities is nchieved with-
ougbdditionﬂl compensntion, According to the terms o7 the
contracts, Soviet apecinlists are to receive payment in no
way conrected with the scope of the knowledre and cxpericn—~
ce acitunlly transferred to developing countries. As a rule,
their palaries and viages equal to actual expenditures borna
by Soviet orgrnisations for staffing specialists in a giv-
en developing country and also part of the salaries or
wages that they had previoucly received in the USSR,

Transfer of technical knovledge and experience with-
out ad¢itionnl compensation is achiaved on a considerable
scale aﬁ@b by providing various conclusions and recornmen-
dations of Soviet research and designing institutes; these
conclusions and/or recormendations nre subseguently trans-
Terred directly to foreigm clients or used in their inter-
ecte, As a result, developing comntries have no need to
invite highly paid consultoents, sorr;e'fhing videly practiced
in deals vith industrially developed capitalist states.
However, in casc of nced tor top-level Soviet consultants
to come tor a short period oi time to 7 given developing
country, the latter as n rule doe not P12y any compencation
for their services, and in most cases they are "guests"
to vhom the host countny.pnys for their meals, hotel and
transportrtion fares (vhen they travel about the country),

Vi, 2, License Acrecments, In addition to transferring

technology vithout corpensation, the USSR anc other social-
ist countrics have in reccnt years 21so expmded the prac-

tice of transferring technical achievements through license
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nirecnents not involving compensntions nnd usunlly termed
concomitant licenzes,! This concerns transter ot rights tor
utilicing in developing countries of data contained in de-
signiag- nnd technical documentation vhich,i. respect to
contents, is characterised by absolute or local novelty
(invention o know-how).

A characteristic feature of Soviet license agreements
concluded with organisntions in developing countries is
that the terms are directed at crenting optimum opportuni-
ties for the licentiate to quickly and properly master pro-
duction oi' the licensed article. The sbove agreements sti-
pulate for transfer of a complete set of technical docu-

ments, for rendering all necessary technical assistance,
etc. At the same time, the license is provided on terms
that are economically profitable and not burdensome to the
licentiate, In case of need and at the licentiate's option,
the license is provided together with machines and equip-
ment vithout ﬁhich it would be difficult to start produc-

tion within a chort period of time,

The royalty for the license is often kmown to increase
at the expense of the cost of technical assistance involv-

ing training of local specialists, their probation period

at the licentiate's enterprises, etc. In Soviet license agee=-

1, Gorodiseky. Terms and Forms of Transfer of Soviet

Technolory and Know-How to Developine Countries, The Imanort-

ance o the Patont System to Developing Countriecs, JIPO,

Geneva, 19771, 47-49,
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ments c1th lieentnites in developing cowntrics, addition-
nl roynltice for such technienl nssistance are gencrally
not collcected; thic is natural and leads to decrensc of
total royalty,

In concluding liccense agrecments, considerable Atten-
tion 1is given to provicdins oppﬂg%unities for using locnl
raw matericls and manpower vhen orginicing production in
a given developing country on the basis of a Sovict licence,

Thus, iiccnsexproviﬂe& to developing countries never
includc reservations regordins so-called "conditioned pur-
chases" of equipment, machines, materinls, spare parts and/
or hali-tinished productsshich the licentinte could obtain
from other sources., Such terms, practiced hy some compn-
nics in capitalist countries, are knom to lend to unjugti-
fied incresse of license costs and unfavourable conditions
for the licentiates,

Feither do salee of Soviet licenses involve "compre-
heneive licenging", vhen, in addition to the needed tech-
nology, the liccntiate from a (devoloping country is offered
all the technologies that relate to tha given production
and nre protected in the given country by a series of pa-
tente,

Agreements concluded by Soviet organisations with 1i-
centintes from developing cmmtries do not contain restric-
tions on purchasing technology in third countries., In other
words, the licentinte is not artificially bound to a defi-

nite cource of technology »nd is not deprived of any nlter-

natives in choosing the scientific and technical achicve-
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went: vhich  for him are econo “ienlly optimum,

In their agreccment: vith developings countriea, Sovie:
licentire do not estqblish_unjustifinbly lengthy teims
during viich the ngreenents voull be e’rective, since this
conld lend to a situntion wherein the licentinte would be
bound {0 a technology vhich, aftcr a cert-in period of time,
voul?® bhecome obsolete,

i'either do Soviet orgonisations stipulate terme in
license agreements that would oblige the licentiate to
sell the licensed product at a derinite price nnd only via
the licentiar's sales channels, Trade activity is not reg-
tricted, since this could result in highly unfavourable con-
sequences for the econcmy of the licentinte,

Soviet organisations do not put forvard any demands
for establishing a specific output rate in the country to
vhich the technology is tfansfcrred.

It shou;d also be noted that, in of'tering liccnses on
technolosy to be used by enterprises in developing coun-
tries, Soviet organisations do HOt ceek to ensure theip
o'n participation €ither in the ownership or management of
these enterprises; nor do they strive to establish any
contrlok: over theee enterprises or to interfere in mana-
geriql activities,

An important factor inhercnt in Soviet licenges is
that the license agreements do not contain restrictions
on measures by licentiates from developing countrics that

vould limit their own research md designing viork. These

agreements do not establish any requirement on free " re-
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tovrn" 0o rny inventions ~nd/or improvonolnts male by the
licenti te in regord to the originally recceived Sovict tech-
nolory, In twm, Soviet licentinrs do not demand that licen-—
i tes fron developings countries should be obliged to buy
vovicet invbntiqns and /or improvements related to the tech-
nolopy o:ir;inally tronsferred to them, since application
of suck terms had in 2 number of cagses forced the licenti-
ates to buy technologzies they did not necd.

Sovict license agreements with organisations from de-
vceloping countries never establsih any terms restricting
the use of national personnel and do not reserve Soviet
technical opecizliste exclusive rights to occupy specific
key manngerial or technical posts, On the contrary, Soviet
licentinrs do everything in their pover to promote quali-
ie¢ troining of locnl technicians, using 2ll familiar forms

ol training national personnel,

The e:istence in respective developing countries of

n patent cystiem makes it necessary, when concluding licence
apreenents (os well as cduring free transfer of technical
documentation), to protect the patent interests o1 Soviet
organicationn, with that in view, the recspective contracts
contain reservations orohibiting transfer of information

on the subject of the license to third persons without the
perrission of 2 given Soviet organisation, the licentiar.
Herc is nn cxample or the terms stipulated in such contractss:
""he licentinte guarontecs that knov-hows for designing and

procucing ‘'licenced ecuipment' will be kept in secrct by
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the licent@he 7 his clicnt, to whom thc raegnpeetive docu-
mentation may have been transfoerred by the licentinte in
the courre of prouuction o' tho cquipment, and nledr ocu not
to cisclose and/or transler this infornation, neither pro-
ti~21ly nor tully, to other =ides for use or insnection
vithout written pemission theroefor from the licontiare,d
In no vy do such terms contradict the intercsts of coun-
tries who receive technolosy on the basis of conconliant
licenses,

Thus, the interests of developins countries, the re-
cipients of technology, are taken into congideration to g
maximum extent vhen concluding license agree.ents. In con-
nection vith trans:er oi tecln:o'fogy stipulated by contracts
vith orgnnisations and comprnies from developning countries,
mention should also be made o7 patents granted in those coun-
tries to the USSR and othe: socinlist states, The nunber o7
such pntents.is not too great, and the obtjectives pursued in
securing them are entirely difierent from those pursued by
Western nntions striving to cecure patents there. Speakins
to foreign newsmen vhen he was Prime winister, Jawaharlal ien-
ru oncc noted that socinlist countriecs are prepared to help
India study their tecinological e:pcerience and production
technioues, which in other countries are protected by a ay\‘tcm

of pateni§ Socialist countries, s2id liehru, are rnore incline?

to render India such assistance thn.: other states.z iile reo-

1 Op, cit., p. 308,

2 Tibor ilende. Conversations wijth wir. lehru. Iondon,

1956, p. 132,
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morgs )so resain their gignicicnce to this day in regnxd
to the patenting policics ot socialist countries,

when patenting their inventions in ueveloping count-
ries, soviet crgnisantions do rnot pursuc aims of establish-
ing » monovoly in gpecific 1ields ot science and technolo-
&y to the detriment of national projects and research, They
o not seek to crente conditiouns in vhich developing coun-
tries would he compelled to import Soviet goods without de-
veloping eimilar domestic proauction.z

Un the coatrary, the patcent policy of the USSR in re-~
gard to the countries of Asia, Alrica and Latia America
le aimed at creaiing conditione i'or their nation-i organi -
citions to be able to freely use ndvanced Soviet procuction !
methods in the intercsts of developing their ovm national
inductries, Patenting Soviet inventions in develoning coun-
tries is important when compnlete sets of equipment are de-
livered sirult-meousiy vwith providing production methods
ana technicnl'assistonce. In this case, national organisa-
tions in developing countries are themselves primirily in-
terested in a situation when the products delivered, includ-
ing o nomenclature of diversified equipment and relevant
production processes, would not enter into 1 controversy
with the rights of prtent-owncrs from third countrics, In
the absence of patents on Soviet inventions, such contro-
versies coul? seriously conplicate operation of industrial

facilities built with Soviet assiatarce,

11:, Gorolisslky. Op. cit., pp. 52-53,




The cxistence of Sovict patents in developing count-

ries Sexrves ag a guarmmtee for interectcd enterpriges there

~ to purchasc licenses on Soviect scientitic and technical
acliievements, 15 they intend to start their own production
of diflerent products on the bacis of Soviet production
processes, without fearing counteraction from foreign com-
panies, the traditional suppliers ot these products to

those countries,

VI. Conclusion ind Implementation of Contractas

General Acpects _

Vi, 1. Conclusion o~ Contracts

All contracts relating to industrial co-operation are

concluded in written form and slgned by representatives or
the contracting parties,

Normally, the date of signing of the contract is the
date when_thg contract 9oes into effect., In some European
socialist countries, the contract comes into force when
due permission for its conclusion had becn received from
competent state agencies, or provided the contract viould
come into cfiect after sald permission had been received,
For instance, according to Czechoslovak legislation, per-
mission for signing - contract is granted only in case
of preliminary consent by the Federal Ministfy for Techni-
cal Development and Capital Construction, the Federal Fi-
nance Ministry and the State Bank of Czechoslovnkia., Con-

tracts signed without due permission are invalid, The Cze-




-58 -

chionlovax CGoverninent can eatqblish inctonces vhen such per-
misiion is not required, The need ol due permission ia nlno
stipulated by the Law on Currency Opcrations dated Decene
ber 21, 1970,

The leszislation of a nuwaber of countries also provides
for dofinite actions subscquent to sizning of contract, but
without which it camnot go into forces In Bulgiria, for
exmaple, all respective ministries tabl:z such contracts ior
endorscient by the Council of Linistcra, After they had

been anproved, the contracts g0 into effect for orgruisn-
tions vhich, in this cace, are contracting parties, In the
German Democratic Republic, all contracte arc subject to
registration at the linistry or Foreign Trade, lloreover,
nfter they had been signed, the contracts are verified, pri-
or to registration, by the liinistry o loreign Trade (con-
trol of competency ot concracting parties, ‘astructions on
prices, sanctione, dates, etc.).

A re'vie'.'! of legicsletion in socialicst countries shous
that gronting industrial and Tforeign-trade orginisations
the right to participate in internmational incustrinal co-
operntion is invariably accompanied by development of g
eystem of strict control by government agencies over the
actions of these organisations at all stages of drafting,
conclu¢ing an’ implementing contracts,

nglish is normally the language used for drawing up
contracte,

VI. 2, Period Durine Yhich Contract Iz Valii

Con%iracts for performing contractor woirk, especinlly
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conetruction of large industrinl fncilities, are normnlly
concluded for n lengthy period of time (five years and more),

If, nfter this term had expired, there is need to pro-
lons the contract, the period of validity may be e:tended
on ngreement between the customer (in case of necd, the
"engineer") and tho contractor,

Some contr.ncts establish a procedure +or terminating
or postponing contractor work in connection with national
interests. As a rule, such measures should be accompanied
by a due vritten notice which should be submitted one
month prior to postponcment or termination of work,

Some contracts stinulate the poseibility ot temporary
stoppnge of work by order of the "engineer", In such cnses,
the contractor, having received a written order, shall atop
furthecr deliveries of materinls and operations (completely
or partially) for a period desirable to the "enginecr",

Addition»l e:xpenses connec‘éed vith temporary stoppage
of work shalll be paid by the customer, except in cases when
stoppage is:

(a) stipulated by contract documents;

(b) necessary for fulfilling work or caused by wea'tn-
er conditions, with the exception of forces maje-
ures, ox due to contractor's fault;

(c) essential for keeping all or part 6t contractor
work intact.

VI. 3. forces majeurecs

A1l contracts contain rogulations relating to foxces

majeures, In accordance with these regulotions, a narty is
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not cou.videred responsible for non-fulfilment of obligations
il caused by corces majeurc:,

Force majeure siguities any circumstonce beyond control
of one ot the contracting parties, including viar, hostile
actions, civil .:ar, mutiny. ~isturbancec, gtrikes, embnorgo
or the elements, th..gh not restricted thereto,

vontracts stipulate that the contractor and customer
shall inform one another in case such circumstances arise,

VI. 4. Anulment o7 Contrret

Contracts cnvisaage posaibility for the customer to an-
nul then,

In cnse a contract is nullified, the contractor, after
being duly informed by the custouer, chall immediately stop
all operntions and perform only those neceseary for proserv-
ing naterials and construction equipnment,

VII. Lczal Aspects of V'ripartite Cooneration

VII, 1, <xponsion and extention of economic co-opera-
tion bet.iecen sociqlist and developing countries, devclopment
of international civision of labour, realisation of more com-
plex programmes of industrial devclopment on the basis of
latest achicvoments in science and technology ~nd various
other factors have led to the appearance of different foims
of trip~rtitc co-operation, Industrinl coopergtion among so-
cinlist comtrics (joint construction in another country
and/or cooperation in delivering equipment), cooperation be-
tween socinlizt ~nd capit-list comtries, mé joint activity
of a socinlist and developing country have thus become pos-

sible, The forms of ouch cooperation are varied and e pre-
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sci:tly in their incipient stage, Hence, in this section,
nttention ic given solely to sone legal mobects ol such tri-
nartite coopertion,

In Sovict contrictunl prretice, the legal bacis of sucl;

triv~rtite cooperation iz Torned by respcctive cl-uses of
intergovernmmental apreemente, Back in 1958, for iastonce,
m agreonent with  Doynt on economic an! technic1l coopera-
tion envisaged the po:s:;ihility Foe Soviet organications %o
cxiensivily draw in corresponding organisations of social-
ist countries in order to implemant desipgning projects, deo-
liverics of various eouipment, machincs and materials, anc
clgo for rendering other kindz of technical asaletance,

Intergovrmmentsl agreements concluded in the 19708 by
the USZR vith developins cowntries allow For the poncibili-
ty of cooperation betwecn Sovict orgnnisntions and organlca-
tions of*other countries, Thus, Art, 11 of the Soviet-\fshinn
Agreenment dnted Pebruary 22, 1975 stipul-tes that "Sovies
organisations can cooperate v.ith their counterparts in oth-

er countries in designing vork, rcliveries of equipnent
and materisls, and other kind: o technicAal acaistence, .. "
The clauses of other agreements concluded by th» USSR vith
the developing countries are “onmulated sirilarly,

At the same timc, it is stipulated that-in coze of ne-
cesuity to send speciclistsc from other countries to the
country recciving technical n:z::istancc, . voviet org~nisa-
tione will obtain the consent o7 the rospective dévelopin(;

country belorchand,

The practice of recent yeqrs affords numcrous examples
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0" rmen cwonerlios, Tor dustance, the Cuechoslovak enter—
price 300w 00T cooncralen vith the Soviet fToreign trade
o uie biton TYALLERO L K0T dn empnlying equipment to Tur-
oy ooue s daeturing o rolling-mill rer the Isfahan Steel

wort o dn Teang SI0OASKP0ND Line alio concluded a contract

for sunplying evuioment to the Koarachi Steel Plant in Paki-

wvriportite in ustrial cooperntion wong organisotions
and conp nies nay involve various versions of contractual
tiec, The first -nd giuplecst vercion involves tiecs of cub-
contractor nature. Thus, when Soviet organisations cooperate

with orgonisntions of other socialist countries, the

contr-ctor (o vcuprlier), i,c, the respnective Soviet forcisn
trade organiscition cnters into ¢irect contractual relations
vith the custener from the respective developing countay,
vhile orpanications frow cocinlist countries come out ns
subcontrrctors to conclude contracts only vith the supnlier,
vithout cnterirg into relationc wilir the customer, The sub-
contractorc (cub-cuppliers) are entrusted with innlementing
a Cefinite scope or part of work involving techniccl aseist-
ance in building a given enterprice or its part vithin the
franevork ol o comblete production cycle,

In starting negotintions vith the customer, the cont-
ractor (cupnlier) cooxdinntes vith the subcontractor 211 .
the basic teras ol the future principal agreement, In the

conrre of the tallza, the contractor introduces all neces.an=

L g nchonloy-k Tareiza Trace, 1978, io. 4
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ry onendments in the draft of the principal agrecnent in
agreecment with the cubcontractor, vho io conetimesn. aulked
to tnke dircct port in the necrotiations,

The principal contract, vhose “oxm dillers in no viay
from normal contrcete fTor rendering teclinicnl asaictance,
etlprlates »n article indicating that difrerent typce of
vork will be performed by organicntions from a respcctive
socialist cowntry, or that differcat equipment will be (o=
liverced from that country. However, this article does not
neceesarily create direct relationships bet::cen the cuato-
rer and subcontractor (sub-supplicr).

After the basic contract between the contractor and
subcontracto; has been signed, another zgrcoment is conclu-
ded stipulatgg’for the scope o vork to be performed by the
subcontractor, as wvell as the dates, costs, delivery teims,
gunrantoes and other esnential terms in conformity with the
basic contract,

Payments to the cubcontractor for the vork he hnd com-
pleted shall be made by the contractor in conformity with
the trade =2nd tariif agreements existing betwecen the coun-
triec vhich the contractor and subcontractor represent.

The rijisks incumbcnt upon th2 supplier and related T

deliveries to be made by the sub-supplier arz o1l bornc
by the latter until they had become the cucstomer's resnon-
sibility. The sub-sgupplier connot enter into direct reln-
tions uith the customer without preliminary consent of the

supplier,

Such is the first possible version of the structure
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0. contracturl 1alations whoen rendering tcchnicnﬁﬂs:istancc
to other comtrics in building enterprices nnd oéhcr faci-
litice,

The second vercion is wvhen fhe contract simultoucously
detemmines the rights omd duties of all three organisations,
the organic~tion of the third country signing the contract
togcther wijth the supplier (cont 1ctor), ond the contract
pexr (2 contnins a clause whereby the organisation of the
thir country will decl-re its concent with the tems of
the contract that directly concern it,

Loetely, socinlist countries have started Joint imple-
rentotion of A number of large-ccole projccta in develop-
ing: cowibeiecs, and this has naturinlly led to complicnation
of concoamitant leg~l relationships, A vivid example of this
15 the practice of tripartite inductrial cooperation betvieen
Czcchoslovakia, the German Democrntic Republic (GLR) and
\lgeria.i Czechos:lovakiia concluced =n agreement with the
Gol conccruiﬁg construction os a plant {or manufacturing
SITuLa puaps (27 thousand units per ennwa) in Algeria; the
agreerent also cnvigaged that Algeria would be proviced with
all rceopective licences thercfoqf.

oprite vith the GDR in elaborating the project, and also in

Czechoslovakia is to co-

i Je. Jalubec, uontribution o ULS3 to cdoperation ol

C..5\ nenmber-countries in the iield of éooperation viith the

Develepin-, Couniries. ZJonouicheonioye cotrutnichestvo rtien-

e

cilenov 307, (', 1.0. 'y DD,
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celling Crech licenses and know-hows and in cooxrd tuating

taa tem.m.c:l{mpccts of the congtruction vork, delivery snd
crection ei equinment, ond comrise.ioning and managcrent

oi" ¢aid plmt in Algeria, The Algerion personnel iz to bo
trained in Czechoslovakin nnd the GDR, The contract witn

the Alzerion orgsnisation is to be concludcd to the cua ox
approxinately 910 million dollars, The share of SA0ISXPO2Y,
the Czechoslovak organisation, and INVESTEXPORT, the foreign
trade enterprise of the GIR, is to be 55 and 45%, respec-—
1ively,

A nmore complex fora of coopersition in third comtrics
involves implementation of transactions stipulating lov
crention of a consortium,

A congortium is a vorking amalgamation; legnlly it 1-
m associntion vhich does not possens the rights of 2 lec~
percong coch participont in the consortium bears indepen-
dent recponsibility betors the customer from the third cown-
try. One of the participants in the consortium t:ukes on
the functions of a supervisor, whose responsibility is 1o
coorcinnte thc participation of the other partner:s,

Polish orgnnisations succecsfully use this forma of co-
operntion with liestern companics, ror instance, POLL.P 32X~
Coil.CRy a Folich foreig trace organisation reprisenting
several Polirh cnterprises, participates in a consortiws
vith the Jest German SIZUEIS and LOURTI & ~uI&DRIon Uinls,
Giabi. (head ol consortiun), The consortium is buil: iny =
phocrphate provuction centre in iiarocco. The constiuction

13 eacried out on the *up the key” teras, inis iorm 0i co-
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operative lies with western compmies has become especinlly
developed in the practice of Homnninn organisations (joint
actions on nivkets or ceveloping comtires in cooperation
vith .est Germn Ang French compnies); cooperation in this
tield with Jest German Tirms has led to the founding ot a
mixed society in Prankfurt on the iiain, the Roﬁk}uhur;dest
German Ingincering and Consultative Society RODLKO, Under
a cooperative agrecment between Hungarian organisnations

and the Austrisn compnrnies VOGLLLUUSCH and SCHLT®R-LLUE LG,
unitised enterprises for mass production of sugar juice
fron dntes vere supplicd to Iraq.1 This forn of cooperntion
is characterised by the fact that the number of joint pro-
Jeets to be iniplemented in third countries is groving very
rapidly, According to a ULCTAD report, 53 of the 132 cont-
racts registe:cd by the sceretariat of this orgnaisation
were concluded in 1973-74, This fact has dravm attention
becanze such cooperation, both Trom the technical anc leznl
stqndpoints,'is particularly difi{icult, since it requires
highly civicient coordination and constant ties among all
the parties concerned (in order to unite various component
parts of the equipment, production processeg, etc, into.a
single whole),

The realisation ot such projects requires strict ob-
servance of' counitmente in regard to dntes, deliveriea and
services, as well as observonce ol guarantees concerning
aqunlity of equipment,

In _th: vrocent report, the above-mentioned type of

1 Luagnrian Yorcipgn Trade, 1976, Lo, 3, p. 37
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coopuration i detined as tvipavtite industri~l CoONCY I~
tion. Tiirm name is5 incdicntiv: of the Tact that thi- form of
cooperniion biings to lite intcrrelated (a) legtl relation-
rhvipn nizis the converatiag ovranisntions nnd (b) legl ro-
1ationshin o# these ormanisations (or compien) with tlic
company (or comp=nies) of the third country, The formcr re.
1ationships usually develop through several stages, At the
first stryn, cooveration beti:ecn the parties is achieved
only in tiac form of scales of items (machines and/or eyuip-
ment); thic is followed by a stagc whercin the fields most
suitnble for achieving cooperation arc specilfied along viith
genernl cistribution of respective duties and tasks; the
final st-ze involves drafting and signing of the agrecment,
vhich murt egsentially rcgsolve the following problem: (1)
distribution of duties among the participating organisations;
(2) distribution of risks and responsibilities; (3) detor-
minatioq?f shares in remunerations for deliveries md ser-
vices; ~nd (4) determination of terms under vhich special-
ists will be sent to render technical assist-once in the
third country.1

As for the legal relstionships with organisations or

companiez of the thir¢ country, the above-said UNCTAD stucy

noted that four types of contracts are used in practice.

rirst, the compnny ot the third country can conclude one

1 See 1i0 Guide, p. 32, and algo Industrinl Cooper-tion

Ty veE

and Trrnsfer ot Technologies Among 32.C llember-liations (fuin-

ly~is of latest cvents),




coutr-ct vith the leading prrtner veupontible {or tlhie cntire
weoistones rendered by 1oieisn orgrmisations or iimic. Sec-
ond, it ¢~n do so ..ith e=cii o the foreign pavtners bLenring
soltdruy wreepoasibility, Third, it can conclude one cont-
ract itk ‘oth foreism enterprises; thus, one of the coni-
racting prrtien vould include signntoriss from two coopcr-
ating oronicotions, ‘‘our, it ¢-n gign a3 separate contract

with e~elq ot itz foreign purtners.
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VIII. Scitlemcnt of Disputes and Le;al Aspecta Thercof
VIII. 1. The inter-relationship between intergovernmental

agreements and contracts finds vivid expresgion in settlement
of disputes betiieen the contracting parties. Normal contracts
used in international trade contain rules for considering pos-
gsible disputes through arbitration. Disputes are examined
either in standins arbitration bodies or in arbitration bodies
set up directly by the parties, i.e. the legal persons who

had concluded the comtract.

However, other systems tor examining disputes are spplied
to the relationships discussed in the present study. One can
speak of two most typical versions of resolving this problenm
in the relationships practised between mocislist and develop-
ing countries. the first and mést frequently encountered casge
ia when intergovcruaental agroements do not stipulate for a
clause whereby disputes over civil contracts should be sub-
mitted to arbitraticn.

The agree-ontﬁ generally include a clause that, in case of
sny controversies arising between Soviet economic organisations
end organisatiors of developing countries regarding implementa-
tion of the terms of sgreements or contracts concluded on the
bagis of theae agreenents, the representatives of the Govern-
ment of the USSR and of the government of the resfjctive coun-
try would hold consultations and exert efforts for settligng
differences. Thus, the following agreements include the above-

mentioned clause: the Soviet-Indian Agreements of Pebruary
21, 1961, and Jasnuary 25, 1965 (factory in Bokaro), the Sov-
iet-Iranian Agreeaént of Jsnuary 13, 1566, the Soviet-Guinean
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Areencnt of November 27, 1969 (bawdte worke), the Soviet-Pa-
kistani Ajreoment of January 22, 1971 (metallurgical pa¥nt),
and the Soviet-Bangladesh Agreement on Economic and Technical
Cooperation dated April 2, 1975.

The socond cage stipulates for applying of various kinds of
conciliastory procedures followed by consideration of the dig-
pute by an arbitrator or arbitrators; if no mutually accepta-
ble decision is reached on the essence of the dispute or an
erbitration boly cennot be organjised, the dispute is settled
by government representatives. Thils, some contracts on technic-
al aseiagtance in construction stipulate that all disputes end
ditferences thatmignt erise during implementation of the con-
troct will be settled by mutual agreement between resoonsible
representatives of the contrauctor and customer. Some other
contracts concluded on the basis of intergovernmental agree-
ments also do not stipulate for arbitration, and the parties,
having exhausted their possibilities to gsettle arising differ~
ences by means of a conciliatory procedure, csn eppeal to
government representatives, who, in confornity with the Agree-
ment, must find a way for settling the conflict.

Some such contracts, prior to handing over the dispute
for settlement in a conciliatory commission (organised on
par basis), stipulate a clsuse that differences. should be get-
Y¥led by the Ingineer, or a group of specialists who superin-
tend the work; only in cage of disagreement with the decision
of the Engineer, the dispute shall be gsettled by the sbove-

mentioned conciliatory commission. This, for instance, is the
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pystem entablished in the contract between the Soviet
TEFLECUT’ORTEXI’ORY and the Iranian National Petroleum Conpany
for cooperation in constructing the Trans-Iranisn Gas

Pipeline. The contruct for comnstructing and comnigaioning the
North Rumeily o0il field (Iraq) between the Soviet TE.HNOEX-
PORT and the Iraqi National Petroleun Company gtipulates that
if the disputes arising among the Engincer, Customer and Con-
tractér aro not settled in a friendly way they shall be sub-
mitted for settlement to an individual arbitrator elected by
mutual consent of the parties concerned. Arbitration shall be
echieved at the Customer's location, i.e. in Iraq. However, if
no agreenent is reached regarding selection of an individual
arbitrator, the resultent situation would correspond to the one
described 2bove, wherein differences shall be settled by ple-
nipotentiary represcntatives cf the USSR and Iraq in accorda-
nce with the interjovernmental agreement of July 4, 1969,
concluded between the ) two countries.1

The General Terms concluded between the USSR and the Al-
gerian People's Democratic Republic stipulate the following se-
quence of stages in eleminating differences: if the arbitrators

selected by the respective parties do not reach agreement, all

disputes shall be sett{f@od by representatives empowered

therefor by the Government of the USSR and the Government
1 S. N. Bratus. Arbitration and Internstional Economic Cooper-

ation in the Field of Industrial, Scientific and Technological
Development. Transactions of the 4th International Congress on
Arbitration (Oct. 3-6, 1972, ioscow). Hoscow, §974| 1974,

p. 6.
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of the Algcrion People's Democritic Republic, respectively.
On ilarch 25, 1967 a Suviet-Turkish Agresment was signed for
deliveries of equipment, materiuls and scrvices by the USsn
to Tuxrliey: the Ar;reewent provided for building certain indug- )
trial enteroricce in Turkey and for establishing corresponding
terna of payaent. It was followed by letters dated August 23,
1967, signed by the Sovict and Turkish cides. The letters sti-
pulated for a single syctem of cxaunining differences in case
such differences arise in the course of inmplementation of con-
trocts concluded on the bagis of the above-mentioned agroe~
menti they azlso agreed upon the vording of a special clause
on arbivration to be included in the contructs. This gtipulates
for quite & complicatcd cystem of orianising the arbitration
body which rhall settle disputes betwsecen the tvwo cides if
the diifererces are not resolved peacefully (particularly if
Do agreement is reached between the respresentatives of the
Chanber of Commerce of the courntries participating in the Agrce-
inent regardirz the selection of a third urbitrator, who shall
then be epneinted by Covernment ropresentatives of the two |
countries.1 |
The rssence of both versions is the gane, albeit they in-

clude varyirg modificntions: in case of differences and dis-

putea, rncs~ £hall be settled 2t an interpoernmental level. 1nia ap-

HE 4

prouch Doraits maxdmua inplementution of the obligationa that

vhe contricting partics had asswied, and a provision of effec-

1

S. N. HBraius. Op._cit., p. 74
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€ive indvztrial cooperation. However, if the dispute shall be
exanined only by way of arbitration, this would at best
lead tou vayment of forfeit or to compengation of losuea, und
not to fulfilment of an engsgement which one of the uides had
conad tted itealf to by arbitration.

VITI. 2. The afore-said does not mean that practice is
unfaniliur with the application of usual arbitration reser-
vations. 'hen there is an arbitraotion reservation in contra-
cts concluded by Boviet organisations, the prevalent tendency,
in the presence of said reaepﬁvation, is for arbitrators loca-

ted at the saome place as the respondent to examine tho disg-

putes. This way of settling disputes was stirulated in the Cor-

tract for manufacturing end erecting reservoirs concluded be-
tween the Soviet EWERGOMASHEXPORT und a Syrian State Orzani-

sation, and also in the contract for building the Zawia N'Ur-
baz lydraulil Porer Systea signed by TEIMOPRO-IEXCORT and its
Maroccan counterperte It should algo be noted that the princi-

ple of cffective arbitration at the locstion of the respondent

wag likewlise included in the agreement between the USSR Chom-

ber ol Conmerce and Industry and Federation of Indian Chambers

of Conmncerce and Industry. However, this agreement is of rTecom-

mendatory nature, and the contracting parties are at option
to resolve the isgue otherwiee.q

VIII. 3. In case of examining a dispute in an arbitration
body, the question might arise as to what law shauld be
applied to the given legal relationships between the conflic-

ting narties. Some contracts concluded bty 3oviet orpanigations

......

1 See . !l. Bojuslavsky. llezhdunarodnoye chrstnove pravo

(Tnternational Irivate Law). Moscow, 1974, pp. 257-258,
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with oxrjinisativng and coapunies frum developing countrieg
contoln regulations relating to application of lawe For jns-
tunce, the contruct concluied by V/O TYAZHPROMEYPOAT with the
HMaroccan Organisation for Building the Hydraulic Power Syrtem
in %avia N'Urbaz includes a clause regarding the applicution
of lfaroccan legildation, 8s wcll ae technical and admindgtra-
tive rc(uletions and rules, when concluding state contracta.1
Some other contracts also atipulato for application of the low
of the country to which technical assitance is being rendered,
or in which & given facility is being built.

However, an overwhelming mejority of contracts contain no
instructions whateoever regarding vhant legislstion should be

applicd.?

This means that the arbitration of the courtry in
which tne dispute is to be examined shall have to rosolve
thim problem on the bamis of no-called collision normes, i.e.
norms involving the application of the law that the said ar-
bitration normally applied.

The stanling arbitration courts of the CHEA member-states
have their own notional regulations, which stem from the Uni-
form Regulations of Arbitration Courts under the Chambers of
Commerce of the C.FA member-countries ond were approved by the
CMEA Executive Coimittee in February 1974. These uniform
regulations stipulate that "the arbitration court settles

QEgputes on thq.yagis of applicable norms of eﬁbstantive law,

T's. N. Bratus. Op. cit., p. 80.

L. A. Lunte. Kurs mezhdunarodnogo chestnoso prava (A Courge

2

of International Private Law). Special Part. lloscow, 1975, '
P. 234,
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boine guided by the ter.s of the contract nd takii; into ac-

. . 1
count exiating trade cuthowa? (iore 12).

T A S R U N A W W

1 Enopostororneye ekorn-ichagkova gotrudnichestyvo ~otrialisti-
choskikh, rogudarsty (Miultilaterla jconomic Cooperation of

the Socialist States). A collection of documents for 4972-
1975. MOSCOW’ 1976’ P. 141
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Arv unaltysin of the lernl acpecie of industrial coopera-
ticn of C .00 roaber-countryes vith developing countries shows
that the use of guch leral contractual ingtruments as long-
tery intercoverircental arreements on cooperation and long-
terin cooperstion progremmeg provides maximum lengihy and sta-
ble couperavion. The rcqépoctive states fulfil their oblipga-
tiora in accordiince with these and ather agreements by conclud-
irg coutrectn. The role of these instruments is becoming inc-
reroinsly iaocotant, and they acquire mpecial significance in
ackiieving tvip: rtite cooperation.

Under tripartite cooperation, the intorgaction between intcr
goverraentsl agrecments #nd contracts is important because re-
lutiona are becoming uiore coumplex both in conmection with
a grovirg nuwber of parvicipants and greater multitormity of
contente This ghould oatenasibly entnil differont approaches
to countries that have ard do not have sgrcements with CllA.

Ip the forner case, the respective countrics act through the
mechaunisa of C1EA's mixed commismiony whereas in the latter
caec The future may witnees the crecution of tripartitbe"interb
goverraerntsl commissions and a transition from bilaterlal
agreenents  corncluded by CLEA member-countiies for coopera-
tion in developing countries to tripartite agreements, on the
basis of which rcapective contrscts would be concluded among
parties from diftferent countries.

The organising role of intergovernmental agreements in dev-
eloping industrial coopcrztion can hardly be overestimated.
These agreenents express the concrcte nzture of the aisnatories’
obligations, and this is conducive to implementing obligations

both on government level and omong respective organisations

froa cooperatin; countrieg.
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