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Although for somc years now developed countries have con-
sidcered that an industrialised socloty as a furn of society is
not without its faults, in world aninion it remaoras the only form
of society that can 1lrad to devaelopment and growth, There is no
doubt, howover, that if such growth and development is not con-
trolled, this type of socicty can also produce negative fallout
such as uncmployment, pollution, and so on .., But 1t is very un-
dcerstandable that to developing countries, the negative aspccts
of an industrial socicty such as thosc tho more advancod countries
are boginning to cxperience, arc of little importance. What, aftor
all, is a 3 or 4 ¢ unemﬁloymont figurc, with the unomployed bene-
fiting from social aid, compared with a 20 %, 30 ¢ or greator
figure in non-industrialiscd socictics, consisting of men waiting
for their first job ? It can be believed, anyway, that doveloping
countrics will find 1t rclatively ocasy to avoid from the start
thc faults of the present industrial socictics which the develo-

ped countries‘will endeavour to overcom¢ in tho coming yoars,

To developing countries, it thus socems that, despite the
éreat differences of all kinds that exist between thom, industrin-
lisation is a common @sscntial, and among thosc to many, a live
and pressing ambition.

In developed countrios, modern economic theory holds that
tachnical progross is the basie factor of growth. Such prograss
depends on two conditions of -fundamonial impmitance bejns
fulfilled : the existonco of a mcans of stimulating inventive

activity and facilitating the exchange of tochnical knowledge .

The patent isx anech a means. The tomporary monopoly which it cone

firms, offcrs the inventor the hope of amortising tho often con-
siderable inveostment which is required in transforming an inven-
tion into a product or procoess which can be manufactured and com-
mercialised. The logislatinn ¢oncerning patents provides specific
logal guarantecs in transactions involving patents, theso guaran-

toes boing alJl tho more important since the contracting parties

assuwae obligations toward ono another covering a long period of
time,




I have doliboerately not mentioned the role of patents

in the flow of scientific nd toctimical anfHhrtion. This role,
to=dny, in contrast to that which jt wis perhaps in *ac 19th con-
tury,is only an indircct sne, Lvin of moony prreat anveations,

which markoed the dawn of the indesirial or: in the Vestern ccond=
ny, woere broupght to the notico of tine publie, or c¢ould have beon
vrought to its noticce, in the form o o patont, Fr example the
Solvay process £or naiking soda, ihe L 1 v ché process for making
clectric batterics, cte..., tn-diy techiioingy has becone too colt=
plex and sophisticated for the pitent nn its own to remain a means
of information transter as wcll as a le,mal deced »f protection,
There are two alternatives : either the invention which is the
subject of a patent 1s mndest although undeniably eonntributing
towards tcchnnlogical progress, is 1o 1 2 mass of information
in which it 18 difficult to doetcet because of the form and etyle
patcents have to assume to conform tn tac legal requirements to
give them protection, which i1s tho purposce for which patents were
basically dcsigned, o elsc the inventlon is important, making
technology take a leap forward (the inventisn of the transistor)
but its doscription, while sntisfyirng iepal requircements, dones rnot
mako it possible for third parties to oxplo.t it sueccsgsfully
cconomically, becequse of lack of know-how. Thus, speaking for my-
self, I have no husitation in stating that I consider any project
which aims at increasing the technolrical knowledge of devoloping
countrics by systematicnlly making available to them scts of pa-
tents filed in the praincipal industrial countrices, to be uwircalistic,
Bven if teams of compectent docuwnntalists were made available to
the devoeloping countries concerned, patuent literaturg to-day, somo
cxcoptions apart, is juitc unsuited as a sourcce of gencral scien-
tific and techuical infornation, On the other hand, therce cxists
very coaprahonsive, perhaps cven vhy L aprohensive publisiied in-
formztion »Hn general technalopy, vhick could uscfully be mado moro
acrcassiblo to dovelping countirics, However the role of patents
as an information carrioer remains cscenta1~1 for the vory reaaon
thaat it makes intormation on iavontisns aceccsasible which in maay
cases wiu'd otherwiso reman sorret, It o sconcd essential = s 3,
however, to acate <, uctiiically that t -day the information role

of pac ats is wn indiroect ocnge,

It is gonertly aosteod that vty became tndusvria’ 1svild, the
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dovelisping ¢ wntries will have to make nassive use of foreign techno-
logy. The spectacular projgress maude by many Tostera national ceo-
nomies since tho last war, Furope ruined by the war cerpared with
the United States, Japan compared with Europo and the Unitod States,
arc oxplainod to a largc estuent, § cveryone kno s or feels, by an
unprocedentcd growth 1n the transicr of techgology . The temptation
13 groa* to belicve that by promoting the transfer of tcchnology

by all possible mcans to developing countries, the same results

will be achicoved. But this terptation must be resistod, as not only
am I convinced that tho effectivencss of the transfer of technolo-
€y is linked closcly to the existence of a compre¢honsive local
schooling and profcssional trasning policy in the rccipient country,
but that also, as it secms to ne, more and more Western tochnolo-
€ics are contcrod on automated manufacturing methods prnducing very
sophisticatod and consequently cxpensive product:. Such tcchnotegics
Arce not suitablc as first priorities for developing countries for,
ever if thcy have becn able to organisc professional training on a
large scale, thoy should show at lcast as much intcrost in acquiring
less advancod tochnology that requires tho cwployment of much la-
bour and involves the production of less sophisticated and thereforo
more inoxpensive products than those resulting from the utilization
of advanced technology,

Let us take lighting as an example. l.any developing coun-
tries, at least in sparscly popul~tod arcas, do "ot hava any oloc-
tricaty and have to devote thoir rosourccs to tasks of higher prio-
rity than that of importing cables and clectric insulators or erc-
ating local cablc and insulato. industries. Are thcy awarce that in
tho 7ostorn countries they could find probably vory inoxpensive
assistance 'vhich would enable them to build calcium earhide plants

which, in the developed countrics, havo bucome useluss.

It sccms to mo therefore, and othors will certainly have
alroady thought of 1t, that n first and rolativuly asimpic but very
uscful task for doveloping countrios, cven if it docs not soom
prostigious, could consist of drawir g up an inventory of the prin-
cipal tochnolsgies that wore forwally used in doveloped coungrios,

Tuchnalogy of this %ind should mcet tarce roguircments., Thesc arce

- that {¢t cquiros thoe omploynent of a large amount of labour,
~ that 1t aims at satisfying the baric requairements of man

= that it has become public property and tiwcroefore can be
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transferred, excrmpt from all isdustrial property rircghis

and roquirirg only moderate tecimical asoistanice and

‘avestaents,.inveastments,

I hope 1 will be excused from not dwelling further on
this first type of transfer of tcehin slogy and devote more time on
the exploitationn of industrial property ripgnts, which falls more in
ny own field., Bu: T want to naikc it Qauite clear ithat T have not
stated, or wish to imply that the advaiccd technologics of the
fostern world are too cxpensive or too sophisticated or too difficuit
to implement for doveloping countrics. In my opinion, it is not only
lcgitimate but also cssential that the countries see% to sntisfy
taclr most osscntial ncods hy tho most modern mecthods gvery thime
t.is 14 possible, and that if they have the nccessary labour avai-

lable, that they thomscluyes manufacture advanccd, high added value
rroducts for export,

-

Hay I be allowed only tow general comments :

~ The first relates to a definition of what are the nmost csscntial
nceds., Such a dofinition obviously depends on a political choice.
This, of course, is not particular only to devcloping countries,

A country like France must also malke choices within the framowork
of limited annual resources and opt for morc highways, or morc
schools, or morc hospitals, but not for all at the same timo.,

It socms fundamental thorefove that tho definition of what, at a
givon moment, and a given couvniry, is ossential or nnt, and what
the priorities are, be decided by the country concerncd itsolf

and only that country, This also applics to the dotcrmination of
the cost of acquiring technologies, which the country concerned
itsolf considers nsscntial. If this is dono by forecign cxports,
they should not simply refor to tho £ =luwlogics involved as they
¢xist in tho esteorn world, but rels.o them as much as possible to
technolnpics suited to the needs aad mcans of the country that
wishes to i.cquire ithom, lcre again, I do not bholicve in the
cfficacy of concentrating ofrers of licenses frcam developing
countrics in ad hoc agercics, it sccms tc me thot tho ~ish of crae
ating prndernua bureaucracios little qualificed to judsyc i ihnr

tho offers they x1.coive reite to tochnolsmy which o in €. .% btoon
utiifz:d nd tcsicd in divrliped countieics is too gicat, wose

"

1180 arnlics to knowing wiiether such 2chnolopics have gone bayornd
tho mo=s ~r Yoss thoor tinal stage, or n.t, In adrition, crcrclas

othe t,, ¢ woild not Y in a position tn judpge whthoe ioch onta-.




elecs of developed countrics which had i fact been cxplioited suc-
cossfuily would be teansferrable to devel ing countries that

might arjuiro thom.

Cn +4e contraryv, T belicve that the trnsfor of technolo-
gice to developing countrics shoa ol preteratbl » Lo orpganLoed the
other way around. - thnat of. €¢*lling for offers internat.cpally,
80 as to croate as widc speead and lively a compectition as possible
bctween the possesso-~s of the technologies formulatod precisely by
the devcloping couniries as ihecir requiroments to mcet their specci-
fic needs. I am convinced that no scrious difficultics cxist, once
these couvntries have selected their option and establishod their
political priorities, in the w2y of aiding them to draw up calls
for offe-s with dotailed specifications and making the few indus-
trial groups in the developed countrics who have the expericnco and
knowledge in the relevant field competc with one anothcr, This is
a task, I know, that ONUDI devotes itself to and it scems to me
that this is one of the most valuable activities that can be ima-
€ined for the developing countries.

My second goneral comment relates to the concept of the
market in doveloping countries. Restricting myself in the follo-
wving to the transfer of costly technonlogies on a contractual basis,
I believe that attention should be drawn to the markot situation
ir the country of the buyer. The markot itsclf is based on two
parameters - population and the average pro capita income. Tho
smaller the latter, the greator must the former be to cnable the
cost of acquiring a technology to be adequatcly amortised, In this
respect, vast countrios lie India, Brazil, and Indonesia, indepon-
dently of their own national resources and tho pro capita income
thoy have ar have not yet attained, can practice a policy of syste-
matically acquiring techaoclogies from developed countrios on a
massivo scale on terms infinitely better than Uruguay, Cambadgia
or Ivory Coast., Tho reason for this is that doveloping countrios of
the latter type cannot act Jointly with thoir necighbours to create
comrion markcets with them for oxploiting the technnalogics they hyve
acquired abroad,

Having made these two comments, I hnope I will be excuscd
if, beccause aof lack of timce, I 1imit mysclf t. thosce, and examine
W% ean be the role of industrial property in the transfer -
technologios to the developing countries, By Industrial Property




A IR STYELFIN NEE AT & SR WAL S witiech are pratectod by ereeats, Parks,

Dloaaro o0 pd Inosypns’

+

il Choae not g yding such pr s ectdoan but
< RNV RENEREE I SO P A teanawaie value, that s, these relbating %o

”F” W’;,y‘f" \}‘; \‘x'\“ v-i"“,u‘

I) Mcthe s proatected or ot o avdustrtal property
coo s whid ch oare the bise of transteor f technnlopies, maike 2 twds
foI41 enutribution to aencour yane Hwnoetvs of such rights » transfeor
thein in that they act Loath as 2 psychalorical factor and a matorial

factrr of cuecruragement,

A) 1t would not be realistic to lose sight of the
ot thilt the transfer of technologies is a commercial transaction,
woeiher the rectipicnt is a member of a developed country or a do-
velopinge country, Such a transactisn implices that both parcties

hepe far poofit and both have mutual guarantees,

The financial terms of tiansfors of tcecchnnlogies,
which nfven take the frrm af royalties based on a license, are
frequently su+spected by the developing countrics as being unfair,
So&c of thesa chuntries seenm to be inclined to fix arbitiarily

a maximuwn 3 .-.r, for renumeration by catepgory.

It con be understood that the potential buyer nor-
vally Tincs Yhe price of the intancible gonds that aroe being of-
feret Lim tH ¢ 1o high and is t mpted to fecar abusc. But a fundn.-
tiental pnoint should be remembored, and this is - rescarch and dcv -
lopment, Bringing an invention to 1 stapge at which it can be manu-
factured and conmercialised requires considerable iavestmont from
those who takg tho risk to provide tho nocussary financo. The co:s' s

& b 3 - - - v
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nat a high profit 1s uot only legitimata dbut
also indispendable to amortiso tho cocot of rescarch which is eit* ¢
crowned with suceess o has had v ue =o2andned, Refusing to pay
»r rcesearct that has failed would be tantamount in the long run

ta econdemn innovation and tecanical progress as n whole. There as
n» recipy, in facc, for selecting fiom the ‘nily mass ~f now irv: =
tiong those (ot will for cortnin find a place on the morket,

.

roronver, if *he research and dovelopment coffort wero to be nmor. ie

scd enimpletely in the country whore it was wmade and from which tio

resultant techhiolopsy was transfoerrcd, the price of the pinauats

made o this MHasis aa that covntry would be such as to p avoat
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Bl M tranaler vt P s hnl ccree, Cor AR vty Fovaoan
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of 3 elimate f truasmt . Thr tfovats Utrreplac shle 0 e of fntuys-
t1 il property (a1t el o ce thim -1 imate ittt whaioh 1w P -
ticularly A4 6ficult ¢ 1.t whoen tlk tyvinfog b % w-livw mi-

thout patents 1a inv . lvet,

Thus the jatentisl liconasr fears thst if he revealas
to Mun Hf his Xnre H.w bet 1r¢ the contract has been simed, the
portential liconses will const-ler that he his suffi-tont information

not t.. necesstitate his si; ning: 1+ contract,

On the sther hand, the pitentia)l llconeeo no los logpi-
timately heesitates in contractineg to mike a lar, o piryment without
knowing oxactly what it ia that he i» buying. General law certainly
ivee both parties sufficient guarantoos but he specific laws rela-
ting to dndustrial property aru onsiur to un.lerst and and apply,
bucause they are moru limitod and at the samc time miro suited to
such transactions,.

In Adition, 4f a2 country has liws cncernin,: patentes,
marks and unfair coropetition and bel nem s dos Nt bolang to
international e¢.nventions in this commertiwn, its desire to bocome

l1uvolved becomes apparont and creatus 1 climate »f trust.

But Know-How, although constituting the most feportant
oconomic portion »f technical kn wledro, ts tho lenst protocted,
Thero is a contradictsi 'n hore which cille for 'he ostnablishment
vither of an intornational system for pritecti iy Xnow-How by msoans
of oxclustive awnorship richte, similar t. tnisc conforred by a pa-

toent, or elso, simply the supprossion of the pi1atuction ffrrdod by
patents,

In fact, howevor, the contradiction ta mly apparcnt,
Xnow-How, by reason of its nature canny "t bu the =ubjocri nf exclusive
‘wnership rights. Yor, 1ts oconwmic value drcas nit resic . soluly
in its novol or socret chirseter. It remidor ls tn "he ascmbly,

the selcction ana the utilimat.on of Information which is partly

hniown by the licunsor , Morcovar, Know- Hiw aline is not suflfly-




caent 0 owhowins haw 1t 44 used! ("?ihuw-—l{nw") its nls necessary,

Yt tv obvtcus thorefore that natents and ¥now-How
“tonat bhe coanfused, Nevertheless, they are not in contradiction,
the cantrary, thev comslamont ane another, Y“now--How .flds to the
tent somotliang that the 1 tier cannot anclude nd yet is requi-

b o it proper vxsloitation,

I beliove that it is ncitier possible, nor dosirable
in tho intereat of the patont inatitution to ¢stablish an exclusi-
"o ownership right for Know-How. This, however, does not mean that
*t doos not matter whother or not Xnow-How is protccted. Any coun-
Yy owed in particular any developing country, desirnus of develo-

1y, ats econony by the acquisition of toclmoloyy at reasonable
cuost, has ap aintureost in providing for sanctions against infringe--
rents and fmproper divulisations., Provisions covering unfair compe-
tition in this conneciion are necessary tut not sufficient. The
1w in ovary country should, in addition, provide specific legal
;rovisions prohibiting
( Quoting the propnsals of the A.1.P.P.I. Group which we endorsc)
* a) tho fmproper appropriation ,f knowlodge and experionce not
only for the practical applicatinn of a technology but also for
the industrial, eommo.cial, administrative and financial oxploita-
Lion of an entorprise.,

b) tho tmproper Jdivulpeition of such knowle isc and experionce

nirtainod s erot by those that | ysscss thoso",

Considori y now industrial property rights which
cnjny spoctific protoction, that is, ussentially patents and marks.
Lot us start with patents, Those avo relativoly small in number
i tho develaping: countriecs conpared vith that in the developed
conntrics., quating some firurcos tak»n from statistics for the
Loara *970 (Propridlé Incustriclle, Lizombre 1971) we find 3

1 - nnag

[ St T4
Patunts in force at tho ond »~{ 1970 kS oco
(5365 000 in
Franco)
Fatentes prartod tn foreiprners 2 200

Pa‘ants rricted to natiogal « 300




- 9 .
This shows that most of tho patents pgranted are patents
which havoe a foreign priority, originating in developed countrics,

The distribution is as follows :

Patonts of forcign origin Oridnc
{ranted in Prazil

Total U,S.A. Europe Japan
2200 1 050 820 50

It is soen therefore that in a country liko Brazil, the
Unitod States obtained on the average only 1 000 patents in one
year, whereas at home they obtained 47 000, and 10 000 in cach of
the large European countries,

2 - INDIA
Patents in force at the ond of 1970 28 Oow
Pataonts grahted to foreimmers 2 900
Patents granted to nationals 500

The distribution of the patcnts grantod to foroigners,
according to origin is as follows :

Patents of foreien origin C.igin

granted in Iggia

Ti)tﬂl U. S oA . Europﬂ le&n
2 900 870 780 140

The above fisures show clearly tho relativoly modest
role which patents play in dovelopin;; countrios of largo sisme.

In others, their role to-day is practically nil as the following
fijurces show ;

cima
Patonts in force at tho end of 1970 5 100
Patonts grantod to foreignars 16
Pntents rrantod to nationals 7
22 4BIA

Patents in forec at tho end of 1970 1 500
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Patents grantod to foreci,mors 150
Patents pranted tn nationals 1

It may therefoare scem surprising, anywny at first
sight, to find that pateats arc exposod to such sharp criticism in
some dceveloping countrices,

11) “hat are the nain complaints against pateuts 2

A) Their doubtful validity :

In most cases, doveloping countrios do not have
sufficiont staff to cxerciso detailed control over mitters relating
to patents. They are therefore obliged to rely on tho results of
examinations made in the country of orifgin of the applicant, in so
far as the country concernecd uses an oxamination systom. This si-
tuvation is not particular to devcloping countries. It oxisted also
in France up to 1968 where the patent system did not compriae any
ecxamination, although 30 000 patents were on the average granted
per ycar to foreignors.

This certainly has disadvantagoes but these can be
ocliminated in practice, simply by applying the : system uscd in
France in tho Sixtics, This simple and inexpensive systom consistod
when thoro was any doubt as to the validity of a patent with which
tho potontial liconsor had protected his inventions, of arranging
for a patont apgent to draw up a 1list of countries with an oxamina~
tion system in which tho potontial licensor had protectcd his in-

vention, Tho cbjecect nf such an investigation was to dotormino for
cach of these countries if the corrcsponding patent application

had been pranted, was ponding, or had boen rejoctod. By comparing
the filos relating to this secarch, th- potential buycr could arrive
at an opinion on the validity of thc pratont concerned,

This mcthod would scem to ve within tiac scope of
deloveping countrios, its ouly cis~dvantage boing that it is slow,

It must be added, howover, that this mothod L/
lost suome cf 1ts value in rocent years, the roason for tiis Loling

*hat soveral countrics "with cxamination", have adopted a sysitm
which provides for a delay of 7 years before oxanmination., This
moans that any scarch, if rccent ritent applicetions are concernod,

would more often ihen not load to files that were still not oponcd
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to the public., In Francg, howover, this draw-back has beun tempo-
rised by the introduction in 1963 of a documentary notice procedu-
re which gives information at lcast on the novelty if nyt on the
validity of an application,

kany applications arc tiled in association with such
documontary notice becausc the ownors aro applyings for a patent in
Francec.

In conclusion, in a fow years the European patent will
come into force, based on a supra-national examination made by a
body of multi-national Examiners at the latest two Years after an
application has been filed, and this will constitute for developing
countries an impartial and rcliable presumption of validity,

It should bo added, howover, that already to-day, en-
terprises of developod countrics do not, as a gonural rulo, file
applications in developing countries unless the invention could
be used in these countries and their patontability is basod on
sound premices. This is the only way for such enterprises to limit
costs,

B) Their torritorial scopo i

Developing countrics aroe secking morc and more to
acquire liconses for technologics which will provide their roeople
with work and bring in foreign currencies by ~xporting a part or
ovon all of the resultant production, If the technology concerned
is advancod technology, such production cannot diroctly meot the
needs of those countries., But such Products can be made more choaply
and exported, This would enable hard currencies to be acquired and
48 a result onable g00ds rclatod moro dircctly t& the needs of
tho country to be acquired,

Such technolopgies, bocause of their advanced nature,
arc the subject of only a small number of patent applications in
the developing éountries. Licenses in those cascs are ofton mixed
licensee in that they include both patents and Know-How and also,
ir necessary, technical assistance. The potentinl liconsor, bocauso
the license also includes patonts, has the right to limit tho tor-

ritorial scope. This right is often felt by developing countrics to
be an Unacceptable interforonce with thoir liborty. Some of these
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countries would cven male the conclusion of a technical agreemeit
dependent o1 the inclusion of a clause permitting exports without
testriction, and even on the licensor undertaking not to file a
patenc anywehere else in the i 1d which is the sub ject of the

licensc.

1 do mot believe that arbitrary and unilateral measu-
res of the type quoted above can resolve thesc difficulties. If
sush practice were to spread, it is to be feared that it would
lcad to a result opposite to that which was desired. It would, :n
fact dissuade decveloped countrics from concluding agrooments with

devoloping countrics.

On the contrary, T am convinced that the territorial
scopo of the rights that arc to be granted is one of the essential !
Yactors in cvery nogotiation, which must be ncegotinted to arrive

At a fair and appropriate arrangement.,

It would doubtless be useful to refor briefly to the ;

subject of exclusive licenscs. These are not numerous, Licerisors

often have a rule of not granting cxclusive licenses for a mul4i-
plicity of reasons among which are the wish to conform to anti-
trust laws to which they are subject, cross-licensing arrange-

monts which necessnoily imply an absonce of exclusivity, ectec...

On the othor hand, licensecs often wish to enter into
an agrcement on an exclusive basis, However, it is possiblo that
the samc tochnology also interests other developing countries which
have unlimited expsrt rights., In that casa, a conflict of inte-

rests may arise between the developing countries conccerned.

The last point domonstrates that the territorial

extent of an agreement requires to be negotiated in every case,

C) The duration of patints

The duration of patents varics in tho developed coun-
trics. It varics botwecen 15 years from the filing date (Italy)
and 20 yoars from the date of grant (Spain). This dispacity 1. a
hindranco. Onc of the advanta:es of the Euepean patent will i
that the duration of patents will be the samoe in a large numtor

of countrics. The duration of the Earspean patcnt, which kas awvery

chance of beidng ratificd, is 20 vears from the applicitisn diato,
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This duration or 20 YOeArs appoears to L considorodd
excessive by some dievelnping. countrics, al least for cirthin cate-

60rics of inventinns, Somc de clopuine countris (Fora) Wove uanid ¢ oeme
ly limitoed the duration f patoents in thad commtrty to 10 yoars from
the date of £rant, others to 8 year . with oy, Opporcunity of ronew:d
once for a period of 4 yeurs ffalnmhin). whiles 51411 others have
limited the duration to 16 years from the filing dat. (Indin) for
all patents, excepting thosc relating to ond, and plhiarmaceut icnl
products, and chemical products intendod for y . in agriculture,
which arc limitod to 5 years from the date of grant, subjcct to the
qualificatinn that they coxpire at the latest 7 years from the appli-
cation date,

» It is not my intention to discuss whether these coun-
triés arc right or wrong in Ilimiting the duration of patents in
this way. In passing, howcver, I wnould like to say that I deplore
the hoterogenity of these measurcs which militate Agiinst rapid
oxpanéinn of international trade. On the nther hand, 1 would 1ike
to make it quite clear that such measures, so far ns the most 1imi-
tative of these are corncerned, amcunt to the Supprcssion of patents

in the countrics concarncd,

Because of international competition, cnterprisces find
it necessary to filc patent applicatinns to protect the reosults
of their rescarch s 520N as possible without waiting them to be de-
veloped and, stil less, applicd in industry. Thero is no need to
recall that 15 ycars PAssed after the first patents on trans.stors
had been filed, hefore transistors appouared on the Furopean market,
and that 15 years passcd after the first pPatents on colour televi-
s81on had been filoed beforo the first colour tclevision chains beca-
me operational in Europe.

Thus, it theo technology which is to be transferrcd to
doveloping countrics is a technolory of this niture, 1 legal ma-
Ximum perind of 10 years hardly corresponds tg the period roquired

to dovelop an inventinn to a point at which it can be commercial isod,

D) Improvements and durat.on of contraces

Most contracts contain a clause acesrding to the torms
of which a liconsce has the right, pgenerddly without Aadditional
Payment of royaltics, during the whole of the duration of the econ-
tract, to any improvements made by thc¢ licensor in regard to the
invention which 1s the subject of the license.,
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Ghialyso th tehrisiery wir h povor e L onchiine e of pueh itprove s

moent o,

The licivs e of a teehnnlary can Aadapt twa difle=-
rent approaches, e cwn, At v cdven mea oot and o A given ficld
of toechnalngy, wiah ta fined o ravine o, an the s teorms poscsblo,
wi.no would mak. sueh tochnal spy avatlahle to him, wnd thoen rocome
indopendent o f such A partner e seon as poesitle . An approach of
this kind should decide the Tieinsoe nat to sk for rights to
soprovencnt s, Thaa impdlica, however, thit the itconsec his sowme
eonfidence tn hie rarket wihiich will hive to Le sati<ficd with a
techanlapy wathaut gnprovemeont ~r 2lse have eanfidonce in his own

ability to mako irprovenents himself without any help.

tur the lieenseo should alss consider that his
custom.rs will very sson want aleo the improvemonts vhieh tho 14-
ccnsor 48 of foeryas to hia custoacrs, Tho licensec can alano take
the view that he has little tine to devate to making improvemonts.
Lastly, whon the transfor of sadvanced technolopyy {8 concorned, tho
lieonscc »y hive the destro ts onter anto 1 eontract with a part-
ner which will five hiw the boest chances of remaining or becnming
thoe world londer 1n such renent technology, doatined, becnuse of

tis vory youth, t . rapi! dovel spusent .,

In that case, the liccaasee 18 buying ae much an
insurince for his tuture as an amoun: of knowlodpee, Burt such un
insurance 1a nst comprtible with ~ opeed lmttation of “he timo

during which romuncrati n ¢ be ofJoeted,

It appears, in fiet, that this aspect of the matter
has nnae veciped the natics <% the deval Wi conn® o don, and oty
thaosoe which hoave fntr <lue ! Arbitrary noaseres afrme !t ac et .
the Curiti . of payacnis ¢ that of th oripinal patenta, havo
dore mon ordor ty prot ot License o wonninst abustve ftling of

New (otont g plicotions ny the Dicens oo, duiing: the miroat potod,

with the abjoaol only ot paolongeiye the poriod of poayer LY,
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1) Reruner oty oon

Reminoration paises v difricult problem - that nf a
f .11 price. In the devel ped countrigs, howover, this is not a
point which pives rige to pProblems, simply bLocaruse of the intorplay
" compotition, In Addition, the large numbor »f neeoatiations that
Bive taken placo in those countrios provides referenco prints and

Rikes 1t oney to arrive \t 8 f1.p prico,

Nothing provanta Yevoloping countrivs creating sueh a
conpotitive market, 1t would bo nRecessary simply to oxtond to the
ficld under digcunsston th mwoceduros dovuloping countrics use at
horo AR connection with tho conatruction of c~reat publi- wiorks,

such as rnads, Aams, 1n:) hospitals,

Two ther probloss linked ¢t . remuncerition scom hawovar
to bu more tmportant, Thesc W eredit, taxition and cexchangro cnne
trol. The necosstty (o5 crodit ariscs frm the smillness of thoe
financinl res: urcos f the buycr ¢ d of the alway  high price of
the knowlodee which he wants to sgatre, Far thi reason payauents
“pread oaver a poriod of time are almoat ‘lwnys casontial, Tho
intangible character of the £ via tranatorred rcquire the liconsor

have specific ruarantoecs. It must he rumunbere:d that if a licon-
80 relnteos oxclusively ¢t Ynow-H.w, the licons r who has transfeor-
rod his knowlodgeo bef e paym: nt has boon complctod, no longer
has any praetteqdl moans of bhringing his “ofnulting partner back
to hie previuas state ot ek of knowledeo. But the lHieensHr will
fave such guarantuos i the liconse ecovers bath Fnow-dHow and nne or
A numbour of PAtents, of the duration f those latter is not oxece-
sively smaly,

Thus, the patent conatituteos 1 factoar of sucurity tn
transactinna which makes it Constdoerably cnracar far the licenmeo
to obtnin evndyt,

AB vepards tha taxat tonand cxehiange contral aspoet,
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I will restrict mysclf to twno comments. 1f there is no tax convens=
tion butwoeoen the commntrics to which tne liecensor and the licoensce
b¢ lnmyr, all inxocs de-uctad by the country of the licensor from tho
royrities rececivot Hhy the licensco t.cfore rcepatviation, will bo~-
come liablce to further tax ir his “wn country. The Jross arount of
minimum rcmuneratinon he will sk far for transterring his I'nowledge
will inovitably talc such dnuble taxation into account. The tax
lavied by the country nf tho buycer will be reflected to a large
oxtont by the laticr. 1d the country of the buyer arbitrarily fixes
maximi, the acquisition ot knowledge from abroad will be restrained
and nccussarily restricted to the least costly technologics which
may not be the most interesting and profitable from the point of

view of c¢nterprisces.

liy socond comrent relates to exchange coatrnl,

Doveloping countrics and even some developed countrics have a basic
nccessity to cxcrcise strict contrnl over the expnrt of foroign
currcncy. Tho acquisition nf knowladge from abrnad, a priori, cons-
titutcs such oxport. The temptntion is great to oblige potontial
liccnsors to invest tho moncy thcy receive in 1ocal money in pay-
mont »f the knowlcedgo transferrcd, arnd/or to requirce, as has boen
scon alrcady, complete frecdnm tn export the products manu factured
uncer licensc, so as to roduce the cxport »of foreign curroncy and
to incroasc its import. I shall not rcfer to this sccond aspect
agarin. As ropards the first, it i3 undcninbly a groat obstacle in
the dovelopment of the transfcr of technology to devclopirg coun=
tries becausc, once again, tac prtential) licensor seccks by this
transfor to amnrtize partially his rescarch and dovelopment offorts
and by thu reccipt of regulinr rcnmittancos in his own country and

in his own n~tinnal currcncy or crnvoitible forcign currency, re=

imburce the loan he has masde to carry ~ut his recsocarch work.

To cscape {rom this dilenna, the justificd con-
corn of developing countrios is to limit tho export of foreign cur-
roncy and tho no lesser cdncorn nf the potential licaunsor is to
repatriate rov.itics, some people have snpprested that enfvroris s
of dcveloped countries gstablish rescirch lrboratorics AL Cond, wia=
cluding in develnpling countrics, In the long run, such a course
is puolinps cnviscamable, buat it obviously poctulates the axistenro
af A considoerabloe urivoersity ard industrial framework 1in the couvatry

whieh could topnefit from such a docoatralised Tosearcit pslicy.
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F) Tho restrictive clauscs as rvegards the liccensce's

froodom to abtain supplias from any sourcc. Thesc clauscs require
thoe liccnsoe to undertake to obtain raw ma crials for tho maunfac-
turc of thc products of thc invention cither from the licansgor or

from a supplier rolatod to the lici 1sor and imposc | by him.

Such clauscs are illegal under American anti-trust
laws. Thoy are probably illegal also uncer goeneral laws in rogard
to competition.

Yot such clauses should not be condemned completely.
It can happen that the liconsce is not in a position to manufac-
ture all of tho products under the invention. Tho contract imn that
case will cover on one hand an agrcomont on summplies, tho liconsor
furnishing tho most complox componcents, and on the other hand the
liconsoc for manufacturing the othor components and their assombly.

In such circumstances thosec clauscs are legal oven
in countries with strict anti-trust legislation.

_ Before saying a few words on tho rolc of trade marks,
vhich in may opinion is as important in the commorcial fiold as thnt
of patents in tho industrial field; may I strcss, to conclude,
throe points which concorn the lattor.

« In tho modern industrial process which passes from an invontion
to its commorcinlisation via research the dovolopmont, industriali
sation and tho creation of a marko , to quote only tho principal
stogos, Xnow-How is both an indispensablo factor aad a factor whic’
is 1lmost always costly., Know-How, by its naturc, cannot be trans-
forred undor constraint, bocausc it is casy to maintain socret
because of the increasing complexity of technology which is diffi-
cult for third parties to absorb complotely and offectively.

- In a modern world wherc clashos of intorosts tond to increaso,
whore businoss relations seck to acquire groator socurity than
that which can bo provided by the juxiaposition df national rigats
and the difficulty of lecgal prococdings within tho framework of
logal systons not woll known by one of tho parties or oven by both
parties, whon thoy have chosen, for tho sake of balance, tho con-
tract alw of a third country, the institution of patonts and tho
croat intermational principles on which it is based, oven if its

application varies a 1littlce from country to country, romains an
irroplacable means of giving sccurity both to thc licensaor and theo




liccnsce of ensvringe an bundance of affers and therefore of cholco

“ypr tne liccnsee, of creating 2 conpotitive situntion and 1 obtai-

ing facilitices for payment. Abuscs, if any, arce not derived from tho

jnstitution itsclf which is the hasys nt tho tremondous industrial
upsurge witnusses! in the lestorn world for a century and a nalf,
vut from an insufficiont Foowledge pf the eomplex and sophisticnted
tool which it constitutes in tho panoply of machincry rolated to
internation:l exchanpes. [ts radical s10, pressinn by some develo-
ping countrics or the introduction nf measurcs which in practice
removos all substancue from industrinl property cannot fail in tho
near futurc to lead to an imoverishment of the means of oxchango

and an hindrancc to 1ts development,

I am cortain that simploc and sprcific measures
would enable most of thc roal and feared cases ~»f abusc to bc rc-
mocdied, on condition, howover, that developingcountrics, dospitce
thoir understandable and leogitimatc haste with which thoy fecl
thoy should acquirc a maximun volunic of foreirn technology on tho
bost terms possible, onsure that taey adapt the flow of the trans-
for of tcchnolopy to the development of the industrial and intcl-
lectual infrastructurc which is indispensablc to the cfficicnt
application of thcse technologics, and on condition that “he nae-
tional and multi-national iwthorities in the dovelopod countries
agreo to specific aid action, in particular as rcgards oxportiso,
which would cnablo thc very sophisticatoed stimulant roprescntod
by industrial property to producc all its beneficial offcects and
only thesc,

In rogard tn the rights ooncerning marks, I will
linit my commcnts to famous marks in developed countrics and to
those which arc the same as tho coror:te namce nf tho firms con-

cernod or derived from tacse.

There Are chses ia wnich the iicensce in 2 deve-
loping country doecs not attach any importance to a mark bulon-
ging to the liconsor. This will be so in all cascs where the publie
authoritics to wiom he is rcsponsible are cnnecrncd to prot.ct oam
by assuring him a virtual mcenonroly by restricting amporis of «ou-

votitive products.

Jut when it is considered that tho prod:ctive ca-

pacaty of the licenscee i3 insestpresent ad at 1s poeesycLsy tooc e

courage new invuestments, thore is no longer any indifoorerce r 2 o
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to mantntain the liteonse,s an oot bty fohiny, Thts
¢x; Iadns why eccrtain countrics e Aneline ] ¢ 1y, artitrary
measures such as prohibiting the ronowai 1 marles, Licansors, on
the other hand, congidor that a mark, psriicularly wien it 18 ta-
mous or derived from the COTpPOrate Aaame of 4 fim,, muat remain
the exclusive Propurty f tho firm £ 4 Yong s the firm romains
in ¢xistenco, This contentiom i hasat g vart s o nstdorattons,
the amount of woerk, offort and ris% the mark represcnts, Thus, al-
thourh a liconse to us¢ the mark can toe rranted temporarily, it
is esscntial that it sho>uld roturn to the licensar when the con-
tract oxpires. It is ussontial also that this mar ¢ be used undor

concditions which dr, not harm its roputation or renown,

It will bo understsod thorofaore that forbicdding the
roncewal of a mark can mly Masuade the liconsnsr t, crant a li-
conso for his mark.

In conclusion, Industrial pr ‘purty which, in the
last century, 1t sust bo admittcd, was a pProtectionmist instrueent
in the hands of the countrica that ro ?cvelope ' tn- 'ay which
had ontered the industrial ora {n a rancom fashion, while not
imagining the PO8sibility of A i~ ril Cenomie = “tuem other than
th: ecapitalist system, to-day has practically 1 2t thia rolo, as
countrics which wish to proetaice o proteetionniut | ilicy have at
thaeir disposal an arscn:l o monsures infinttely m re powerful to
dircet, plan and nrotect thesir cernom , while sthors doliborately
practice an opon do,r Policy ¢t . stinmlate these oo ‘nivmy by intore-
national comp tition,

On the . ther hand, Industeial pr arty although 1t
continues to he baso: n At omomous Aand suparate nationnl systoms,
has becomo, particularly mtnee the st wirld wir and the trcmen-
dous acculeration f international . Xchansew which foll. .wod it
one of the rmeost Py rful factore in the secclurition of toechnolng ‘-
cal exchan;rus, The rradiriogs U e of Japan, basce:! on massive

purchascs nf foret ;¢ chnolopry, fully ros,cotin: tndustrial pro.

erty rishits, t1s briflliwnt demvnsteation f 't




Thore #a8 no ronson for this not applying also
t2 the developing countrics and, deponding on the dogree of dove-
I'pmont of thoir cconumios, that as soon ns tho latter has attained
a cortain point, thcy should not dersve the stimulating benofit
of industrial proporty richts in tho form in which they aro usod
in tho dovclopud countriocs hotwecn themselvos and thc guarantces
thoy give liocnsors nand tho incontivos they give liconsces ;
thory is thus no roaion also that thoso doveloping countrios, an-
xious to achiovo autonomy in timo, will not succeod in an enterprise
which is difficult but which 1s docisivo for thoir future, an
onterprisc which is ropresontod by thc massive purchase and assi-
milation of foroign tochnology, in a climato of trust, leadimg
rrogressivoly to tochnological indonpondenca.









