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INTRODUCTION

“It is the greatest economic challenge of this century to tring economic prosperity
to the developing countries.” It is true that economic chellenges are, or at least have
. been, fashionable. None the less, this comment is worth herkening to in view of the
fect that it was made, not by = nolitical figure or leader of a developing country, but
1+ by one of the members of the Board of Directors of Unilever, Dr. Piter Kuin, in a report
by tae Commission on Internationsl Investmente and Economic Development of the Interna~-
tional Chamber of Commerce.

This comment, then, very clearly shows the desire not only of the developing coun-
tries to acquire the know-how end technicel cepabilities to enable them to raise the
level of their economic development, but also of the indusirialized countries to see
this take ploce,

Can international subcontrects and licensing egreements be a way of achieving this?

The present study is intended to study only the first of these two subjects, namely
intermational subcontrects. Liceneing sgreements will be considered separately by
Professur Burst, Professor at the University of Strasbowg and director of the Centre
for Intemational Industrial Property Studies.

It is, hcever, evident that there are necessarily areas of overlapping between
the two problems, and it is hoped that any repetitipn or trespassing will be sxcused.

2
DEFINITIONS
We must obviously attempt to define intemational subcontracting.

Subcontracting would appear to be perfectly simple to define. For a builder or sn
mdustrialist, it oonsists of having something donme rather than doing it himself, 8o

. We oome back to the very traditional idea of job work.
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In the French national planning o:fice, under the vigorous leadership of the

g President, Mr. Pinet, a subcontracting charter was established in May 1972, for the

i purpose, if not of genuinely ocodifying, then at least of endeavouring to standardize

EE suboconiracting practice. This document proposes the following definition of suboontracting:

"Subcontracting in the broad semse of the temm refers to all the production or work which

{an enterprise assigning work or placing orders can entrust to a specielized enterprise,
known as a suboontracting enterprise, working in accord with it or following its directives,




The field of subcontracting covers both the production of part of an assembly or some of
its fittings and also that of parts or components entering into thc manufacture of
finished products. It often relatcs to operstions curried out on a jobL basis on parts
or products entrusted to the subrontrzceting enterprise by the prime contractor. It may

take in some services.©

The same subcontracting charter nlso draws z distinction between the supplier and

the subcontractor:

“The subcontractor, with a view to meeting the particuler needs of his customer,
agrees to conform to his directives with regard to the definition of the cheracteristics

of the order and sometimes even its execution.”

“The supplier himeclf plens and manufactures his own products, calculating the needs
of the market.®

One point of resemblance between the prime contractor and the menufecturer can be
found in the idea of "initiative®, which sets them apart from the subcontractor.

Normelly, the prime contractor takes the initiative with regard to the mmufacturing,

which is entrusted to the subcontractor only for execution.

The supplier also tokes the initiative for the crection of his product, which he

offers to various menufacturers or builders for use in their production.

At the stage of definitions, attention should slso be drawn to the traditional
distinction between the capacity and speciclity types of subcontracting.

Capacity subcontracting refers to the situation where the prime contractor, gemerally

for economic reasons, asks an outside enterprise to manufacture a product it requires

which it cannot produce in adequate rmounts.

Capacity subcontracting represents a low-grade economic, and hence legal, relation—
ship beoause it generally bespeaks the subordination of the subcontracting enterprise,
which is more or less at the mercy cof the prime contrector enterprise which, after its

market has been satisfied, mcy leave the subcontracting enterprise without work.

Spaciality subcontracting, on the other hand, unquestionably involves a better
economic, end hence legal, relationship. Under this type of subcontracting, the prime
contrector assigns part of his manufacturc on a more permanent basis to & subcontractor

o e 0 e
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who is particularly highly qualifiecd by his technologic:.l knowledge or Imow-how. The
balance of the contract is obviously better, since it is usuzlly more difficult for the
prime controector to get rid of the subcontrictor in view of tine itechnologicel implications
of this type of relationship.

Speciality subcontracting is cne of the key elements in the distrivution and
specizlization of labour.

At the national level, the implementstion of subcontracting encounters significant
difficulties which this is not the placc to consider, bul which cen be relatively casily
solved since all these matters cre governed by private law and therefore are by accord
freely debated by the two parties concerned.

On the other hand, ot the internctional level, subcontracting problems are compli-
cated to e very great degree by a very wide range of conciderations, of which we shall
examine only the following, in order to simplify this pover:

(2) Mot only are the actual lengusges different, but also the modes of expression,
in that these involve n certain respect for usage, custom arnd the "rules of the game'.
Therefore, “definitions” must be drewn up in ench instance, making reference to common
stendards which, deepite thc substantisl efforts made by & number of international
orgenizations, are generally not very numerous and little used.

(b) The ogreements between the prime contractor snd the subcontractor are no
longer subject to private law alone, but alsc fall in thc sphere of public administrative
and tax lew, as legislated Ly each country. This consideration is of very special
importance for developing countries where the economy is at least to e large degree in
the hands of the State.

(c) While ~t the strictly ratienal level, the prime-contractor enterprises and
the suboontracting emterprises are at virtuclly comperable economic levels, the same
is not truc in the deireloping countries, whose levels of industrizlization differ widely.

Thie problem of levels is, furthermore, of essential importance in this study
beceuse it must be remembered, ©8 pointed out by the rapporteur of a United Nations
Conference on Trade and Development, that since the situations in the developing ooun-~
trios vary considerably from country 1o countrr, it wonid not be possible to divide the

countries into two groups - the developed and the developing countries.




T.esc introductory considerations lerd to the first of the conclu3ions which it is
imperative to bear in mind. TIn view of legal, cconomic, politicel and social differences

referrcd to nhove, there ic on infinite number of possible sutcontracting ogreements

betweer. developing and industrialized count.l.ct, ond to under...ie an exhoustive cxaminu-
tion of thec problems which moy arise ond the meens of solving them would be, if not a
super-humen task, at least one which would mcan going into very great detail ond could

not be dealt with in the framework of this paper.

The more modest aim of this peper will be to citempt to outline the problems which

may emerge in these internotioncl agreements, nt three levels:

- Conclusion of agrecments and possible typers of egrecment,
- Implementation of cgrcements end relcted protlems,

-~ Ponalties for non-performance end ending of ngreements.

This approach moreover in a way hormonizes with the rnythm of 1ife, since it
reflects the birth, life nnd deeth of these intemational agreements, gnd it is true
thet the products of man's activitice do not cscape the destiny of men hamself,

T. CONCLUSION OF AGREEMENTS - OUTLINE OF POSSIBLE TYPES OF AGREEMENT

The importance, end also thc cnormous variety of subcontracting situations in the IR
broadest scnse of the term o8 regards automobile manufacturing is well illustrated by ‘.
the information given by the Union of Frecnch Automobilc Workers (Yovember 1970): ‘

“More than 485 lines in 73 countries t“roughout the world now assemble, partially :
manufacture or manufacture under licence motor vehicles produced by all the major producer ] \
countrics (the United States, Jepen, the Federal Republic of Germcny, the United Kingdom, 1
France, Italy, the USSR end Sweden). Their rate of production ranges from one (or even
lese) to 950 vehicles a doy, and the necessary installations belong either to subsidiaries
of me.jor manufacturers or to local enterprises. In the latter case, the enterprise
gometimes manufectures various mckes of cer, and in this event ite factory has several
lines ... nearly thirty projccts for the installation of new lines have been announced

in the last two yecrs.®
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A. THE HISTCRICAL ASPECT

In fact, these highly diverse situntions arc the recult of succeasive stages in and

epproaches to the cstablishment of plent, wrich cin e sutlined -¢ foliows:

(r,) In the first stage, the developin~ countries import finished nroducts outright.
This wes clmost universal with the developine couniries until the Sccond World Wer., 1u

this situation, local ecconomies o not profit in -ay woy Trom thesc mports,

(b) In the period following the wor and (bove a1l after the 19508, 1hce firet
assembly plents appeared. .t this stage, developing countriee purchusc sets of parie
outright, either es CXD (completely knocked down) vehiclcs shipped in the form of
separate perts, or as componcnts having undergone partisl ~£gembly in the workshops or
the SKD (semi-knccked down) menufacturer. At this stege, then, developing countries
incorporate, if not products :s such, then at least letour, into the commoditics supplicd
on their markets.

(c) Beginning in the 19608, the developing countrioe demanded incorporation of a
larger proportion ot locrlly manufactured parts and comnoncnts, ond the acacmbly lines
therefore tumed more end morc often into partial nenufocturing mterprices. It is cosy
to bring cbout this first shift beceuse at lcast 25 per cent of = metor vehicle is made
up of components which can rclatively easily be incorporetcd, suci as upholetery, tyres

end various slectrical componcnis such o Datterics or coils.

Furthermore, verious monufacturers exerted pressure on their suppliers in indus-
trialized countries to set up factorics in thae proximi y of the nssemlly lines which
could themselves produce in the developing countrics matorirls to be incorporsted into
vehicles.,

It can be scen thet at this stage there is no genuine subcontract in tho narvower
sense of the term, but & contract for the supply’ of goods for cssembly, offording *he
edvantoges with regerd to tex imnlications which thet asscmbly con have for the manu-
facturer, since a vehicle ssscmbled in the country con onjoy certoin tex reductions.

(d) In rocemt years, a period bLegen in which the assembly of vehicles imported in
CKD or SKD form must give way to virtuall; full production from domesticrlly produced
components.

Thies is where subcontracting as such appears, sircc engine, choosis or body work
comporients cen be lo:ally menufactured only when o patent or licence is gronted, not to
Spesk of ihe essentinl factor of trensfer of know-how rnd the technicel .ssistonce which
is inseperable from it.




At this stegc, the conitcl prrticivation by tie pricc manufacturing compeniee aleo
inercases. Thus, = rcletivelr complex contract arr:swviccment covering fineneing, the
granting of ~ licencec, provision of lnow-ho, fcchnicel assist nce, stocking, transport’

and morketing erices.

(c) Lestly, the fincl cti-pe consicts in settiag op on cstablishment, either through
the conversion of alresdy oxicting freilitice or throupgh the direct installation of
facilitice in which thc vehicle con he Tully monufoctured, In foct, 17 this type of full
investment is to “we mode, the developin ~ountry must heve reached a stege in which it
posscesscs economic infractructurc which will mae it possible to provide all the encillary
scrvices ond supplice requirdd ior the proper ovcration of such facilities. The exemples
vhich it hes been pocsible to give »nd which will be considered in the following chapter
in fact only rclrte to countrics which L. 2 alrcedy rcoehed ¢ cortein lovel of indus-
trialization. Here we hrve ¢ muine ©joint undertakings , which obviously go beyond the

limits of subcontracting -s it is tredition-1lr undez tood,

In this situetion, the developing country no longer rppears “dependent® with respect

to the originel manufscturer, since there cre o number of examples of lines installed,
for examplc in Mcxice or Argentii-~, which earry out 595 per cunt ascembly of vehicles using 3

domestically menufacturcd product:.

Peraconicnlly, it e Lo moimteincd thot it is nov the industriclized countries »
which, in rcspect of the 5 per cont coming from them, arc “cconomicelly” the subcontractors
of the countrics which have thur completed their devclopment. This recsoning obviously v
must disregerd tho intcrests which crigir-1l aanufacturers may ueve in these onterprises

in the form of cepital.
B. THE BECONOMIC ASPECT

I an rrticle devoted primerily to subcontracting problams in the Far East, to which
thir paper will from tinc to timc refer, Mr. Svsumu Yatenobe distinguishes three types

of internctional subcontrncting. His criterion is the market.
1. Commercial subcontr:cting

This is tho situction where o compeny, to mect the noeds of its domestic or inter-
netional production, cntrusis the mrnutacturing of items required to foreign enterprises,
The items thus mrnufnetured outcide the couatry ~re then delivercd to the customer, either
throurh the intcrmediary of the primc contrictor comprny or direcctly by the subcontractor
menufacturing them under the trademark of thc prime contractor compeny. lir. Watanabe

pdints ¢nt that in this situction, the prime contractor compeny cen be said to play the

part of o« troding compiny.



This type of subcontracting is very widespread where labour-intensive techniques
which do not require sophisticated equipment are involved. Mr. Watanabe gives schibori
production as an exemple. This is a silk c oth vsed for luxu:y kimonos, the production
of which has traditionally been centred in Kyoto.

A schibord is a very closely woven cloth apprcximately 10 metres long and
40 centimetres wide, exactly the right size for one kimono. First of all, 85,000 to
150,000 (an average. of 100,000) tiny knots are made and the fabric is then dyed before
being used for making kimonos or other items. For an average worker, 100,000 knots
represent at least one week of work.

Since there is a growing shortage of the necessary labour in J apan, the schibori
manufacturers in Kyoto have had to entrust this work to an enterprise in South Kcrea,
where this technique was introduced before the Second World War. The prime contractors
in Kyoto send their orders to Korean business firms (22 in 1970) which share them out
in the sgricultural districts, distribute the raw materizl and come to collect the
finished products. Mr. Watanabe says that, in 1570, schibori exports amounted to
$34 million and that the work was done by approximately 150,000 seasonal or part-time
workers.

This type of suboontracting, where work is entrusted to craftemen or mmall-scale
productive units, is also very commonplace in Europe in the field of wearing sgpparel.
A large proportion of the ready-made apparel sold in France is partly manufactured in
the Eastern European countries, and also in the developing countries. A department
store in the Champs Elysées has its production manufactured in Pakistan.

2. rial subcontracti across national borders

Under this arrangement, the prime contractor has foreign enterprises manufacture
parts and components, which are assembled by its establishments in its own country.
Consequently, these items must cross one or more frontiers after being manufactured.

A very well known example in the field of automobile manufacturing is Volvo, which had
approximately 2,200 subcontractors in the Spring of 197l.

According to information made available by this firm, only approximately 500
of these were Swedish, and the rest were in the Federal Republic of Germany, Canada,
the United States, France, Japan, the United Kingdom and other countries. Of the
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parts and components purchased, 42.4 per cent ceme from Sveden, 26,8 per cent from the
countries of the Fvropean Economic Commuriity (meinly the Fencral Republic of Germany)
and 24 per cent from the countries of the Firopean Freo Trade association (mainly the

United Kingdo).

As can be scen from this example, nlthough this type of’ subcontracting 18 very
widespreid among industrialized countries, cspecizlly in the ficld of the cutomotive,
end perhaps thie secro-space incustries, it is in fact at present virtually non~-existent

with the developing countries.

There arc examplcs of industrial sutcontracting across rziional borders involving
certain European prime menufactiurers and Eest FEuropezn countries such as Poland,
Yugoslavia and Romenia. This involves marufacture under Liccnce with technical
assistance and the establishment of stocks in the country of the prime menufacturer

in order to alleviate the effects of any intcrruption in supply.

There are, however, also encouraging examples of this type of subcontracting with

developing countries. One »f these relates to the hissan motor works.

Since this company rcceives orders for & small number of models which are not mass
produced, it turns to & firm in a neighbouring developing country for the manufacture
of the bodywork and has the vehicles assemvled 1n another firm, while the engines and
chassis are produccd in Japan. The bodywork enterprisc, which shows great ingemiousness,
has brought out a number of variants of its own designm, and its workshops now use such
highly perfected processes (thanks partly to the free technicel assistance from Nissan)
that the Japanesc enterprise holds it up a8 an oxeaple to industries in other developing

countries.

An example of this type of initiative is the manufacture of amall lorries whose
cabs are fitted with becx seets in addition to the bench seat for the driver and his
assistant. These lorries, which are cspecially designed for use in cities, vwhere
traffic conditions meke it nccessary to kcep the length of stops to a minimum, make

it possible to transport helpers for loeding and unloadiny.

Another similar cxomple is that of = Europuan primc manufecturer which specially
produces in its Africon or Atian cstablishments e vehicle which is different from its
domestically produced vehicles and is specinlly cdipted to the requirements of the
jocal market. The importance of this production is 1ncreasing, and it is planned to
produce 3,000 vehiclus of this type in 1670




According to thc author of the Jopancse study, “this type of induetrial subcontracting
across national borders will become incrcasingly widegpread as industry in the developing
countries becomes mcre cificient. However, for tihc time biing it is still not very
commenplace, in contrast to internationel commercial subcontracting, which, ot leest in

some areas, has for some time bewn spreading remarkcsbly'.

*« Domestic industrial subcontract ing

Nr. Watanabe includes undor this term the subsidiories which fully manufacture

4 the product in the country, partly with components supplied by local enterpriscs and
assembled in the workshops of the prime contrcctor in the country. In this case, the
4§ products menufactureu vnder subcontract do not lcave the country. It must be pointed
§ out, however, thet this definition by the Japeresc author Jiffcrs from UNCTAD's,

§ according to which the two parties must be located in different countries if there is
to be internationel subcontrecting, but mey be a parent compeny and its subsidiary.

; In fact, this distinction is fairly artcitrary, since as o rule the capital of the
§ companies involved comcs partly from the prine manufacturers and partly from local
industrialists or the Government of the country in which the subcontracting work is
fto be carried out, end these¢ companies are it joint undertekings, which may be seid to
embody the fully developed and comprehensive fom of intemational subcontrecting.

, It is very intcresting to notc that in fact Mr. Watznabe's classification essentially
fits in with the historicel background which hes been €iven, since technology and capital
must nomelly follow one another in & succcssful transfer.

Commercial subcontrocting must come first, followed by industrial subcontracting
across national borders nnd then domestic industrial subcontracting.

C.  THE LEGAL ASPENT

On the basis of the two aspects disoussed above, the legnl aspect ocan be divided
nto two parts.

Sincc internationsl commercial subcontracting is not very widespread in the
utomotive industry, it cannot be considered at greater length in this poper.
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The following tiacreforc romeins

- Industricl subcontracting across national bordors; which, os regards the
commoditics covercd by the paper, car bC called pertial subcontracting, and

- Domestic industricl subcontracting, which cen be referrcd to as full sub-
ceatracting.

Portial subcontracting

As rcgards industricl subcontracting ccross nctional bordcrs, cr perticl sub-
contracting, apart from the fact that it is not very highly developed primarily
lcgel problems releting to th~ grenting of liccnces or transfcr of know-how, which

ere to be dealt with by Professor Bust, are involved.

(a) Licence contract

It is therefore out of the cuestion to crpend on this point, and I shall simply
point out that these contracts for the granting of liccnces should de¢fines

- Whet is being granted with tho tronsfer of patents and technicel documents,
- Reassignment prohibitions and monufecturing scercts,

- The duretion of the agrecment, gcnerally with cn obligation of seccrecy for a
set period following the ond of the agreument,

- The technical assistance,

- Possibly, & manufacturing monopoly for the prime contractor,

- The guality controls which arc genorally to be carried out on the manufacturing
linc itself.

(b) Transport comtract

- Trensport contracts arc ususlly cnnexod to contracts for menufacturing licences.
It is obviously very desirable that the contracting parties should refer im
“these to cxisting internciional agrcements on this motter.

Let us recell that the mein cgrocments orc the followings

- Brussels convention, incorporating th. Haguc regulations,
- SIF (International Convention on thc Carricge of Goods by Rail, 1931),

- CHR6$Convention on. the Comiract for the Intornctional Carriage of Goods by Road
195%6),




- TIR Cdnventiou (Customs Convention on the Intcrnetional Transport of Goods
under cover of TIR Carnets),

- TIF model (Internetional Treatment Di.claration for Good: uncer Customs Control
carried by Real),

= The Customs Conveation on conteiners; 1956,

Af regard tho latter, it must Lo pointed out that priperatory measures for defining
what should be included in 2 convention on combined transport of goods were studied’
by the International Maritime Committ €¢, in co-operation with the Intcranational
Chamber of Commerce, at ¢ meeting in Tokyo in April 1969. In June 1570, in Rome,
UNIDROIT, the Imstitute for tho Unification of Privatec Lew, considered thosc problams,
The fact that the concept of conteinerizetion is gaining acceptance throughout the
world emphesizes the urgent need for a combined trensport document appliceble to all
types of transport.

It should also be pointed out that the United Netions Economic Commission for
Europe (ECE), on a Swedish proposcl, established on inter-governmentzl Working Party
on the Simplification and StandemMizetion of Export Documents. The work of this group
led to adoption by ECE in 1963 of a stcndard form and the publication in 1966 of ¢
guide conteining very full Plans for a scries of documents bosed on this stondard
form.

The developing countries coanmot be too strongly urged to refer to these standard
contracts wherever they exist. Por exemple, an internetioncl transport conve. tion
v.a8 annexcd to = contract concluded between uropean prime mapufacturers and an
Eastern European country becouse both of the countrics which were parties to the
contract were signetorics of the conv.ntion.

Lestly, to conclude this list of efforts to simplify and standardisge intornational
trensport, reference should be made to air-freight, which cen be particularly
advantageous for the trensport to and from developing countrics of goods which
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ere not heavy. In this connexion, IATA (the Internctioncl Air Transport Association)
has prepared a stenderdized weybill which, however, is oppron.icte only for this

particuler means of tronspert.

(¢) Ome final ram-rk will place industricl subcontracting across nctional borders
in reletion to commercicl subcomtracting or the fully ¢ovcloped kind of subcontracting
which will be considcred below. This typc of subcontracting is in fact a sort of
medium-term agreement bocouse it pre-supposes thot the relations between the prime
contractor and the subcontractor arc morc or lcss perenniuzl and arc theroforc very
obviously a factor of cconomic stcbility and et the same time of boetter internctionel

organization of lcbour.

In this respect, it differs both from commercial subcontrocting, which is primarily
capacity subcontrecting ond, owing to somc degrec of precariousness in the relations
involvod, can be looked upon only 2s o short-term operction, and also domestic
industrial subcontiacting, or full subcontrecting, which constitutes o long-temm

op-ration in the sensc that it involves substonticl investments,

"Domestic" or full Industricl Subcontracting

It will be recalled thet the torm "domestic® is uscd beoause the whols arrangement
takes placce within the developing country.

It is the most highly developud form of subcontraciing, but it muet be pointed
out once agein thot it con only be contamploted in countries vhich hove elrecdy
achicved a level of ecconomic development offcring the necessary industrial background
for such an arrangemcnt.

This kind of systcm is ccrtainly out of tho question, even as part of o prestige
oporation, for countries which do not alrcady have on industricl set-up enabling

them to produce varioue cccessorics, if only for the meintencnce or repais of the
vehicles manufacturcd (nuts and bolts, minor clectrical appliances, etce )

1A




: This poseibility must nevertheless by analysed, because it is, one might say, the
Wrinal end of industrial development in developing coun*ries. The existing examples of
Mhe establishment of such joint undertakings in countrirs which have already achieved a
gertain level of industrial development indicate what are the main elements of the various
| greements governing this kind of tubeontuwranting.

a)- Main elements

1. Preliminary contract. Before the signature of the agroement itgelf there is
generally a prelimirary contract of a technical nature to estatlish the capacity of the
rarket and the kinds of vehicles that should suit it.

2. The contract then sets forth the aims and objects, i.e. the estimated production
apacity, together with the mumber of vehicles to be produced, in accordance with a time~table.

3. Questions relating to the input of capital are decided. Thers are many such
puestions, including the total amount of capital and the share of each of the partners in
he joint undertaking. Cbmtrol and majority problems are, of course, thoroughly dis-ussed.
t is common for such joint undertakings to have three partners, the original manufacturer,
private industrialists and the state in which the plant is established. Obviously this
ind of agreement is only pozsible if the 3tate is one undur whose political system
japitalist or mixed companies are permitted. The terms governing the transfer of the
apital invested, and where appropriate its exemption from taxation, are laid down. Bank
ontributions, often with the participation of a State bank, are also fixed. It is
Jecided what form the shares shall take and the rules governing the disposal of shares

e laid down. Covernments ofien insist that their agreement must be obtained before
hares are transferred to foreign third parties and reserve various rights of pro-emption
n the event that the original subscribers of capital wish to dispose of some of their
hares,

The conditions upon which "imported"” capital can be re-exported to the country of
igin must be determined. It is also necessary to establish the terms governing the

muneration of caepital and profit margins, which obvicusly themselves deperd on produoc-
on costs and selling prices.
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The conditions governing the re-investment of profits have also to be decided,
developing countrics often requiring a large proportion of profits to he re~invested in
the country.

4. These fiscal aspccts of the taxation of earnings in developing countries have
been given special attention by the International Chamber of Commerce, which has published
a small pamphlet (No. 197 ) indicating the various privileges or exomptions that developing
countrics can offer to private or public investors who might cstablish joint undertakings
in their territory.

These privileges and advantages obviously vary from one country to another, but
they can be classified under four headings:

(a) Rate of tax on corporate profits. This rate is obviously very variable.
Among the lowest are Hong Kong with 12.5 per cent and Morocco with 20 per cent.
But the averagec rate is generally between 30 and 45 per cent., One of the
highest is India with 51.5 to 81.5 per cent. Thesc rates are given subject
to any changes that may have occurred since the publication of this study.

(v) Exemption of profits from tax for varying periods from the time of the
investment. Many countries allow such exemptions for a period of 5 years.

(c) Special allowances ageinst taxable profits. The most general method is to

allow higher rates of depreciation.

(4) Other special fiscal measurcs can 2180 be taken. We shall meroly cite two

examples, sutject to the same reservation as in paragraph (a) above:

Ghana: Rate of corporate profits tex - 40 per cent; exemption from profits tax
for five years (before deduction of depreciation) for all new indusiry; rapid deprecia~
tien ratos - buildings 10 per cent, equipment 40 per cent, mining expenses 20 per cent.
In addition, the shareholders are exempt from profits tax as long as the company itself
is oxempt. Therc are specially low rates for small companiee;

Haiti: Maximum profits tax - 3C per ccnt; all new industries are allowed a reduc-
tior of S0 per cent on their taxable income for the first year and 2 per cent for the
second; if the industry is & new one for Haiti, the 20 per cent reduction applies for

a further four years.




It should be pointed ovt, however, that investors are faced with the dangey that
advantageous fiscal provisions may be changed by Governments unilaterally, either because
of the economic or political situation, or -n order to persuace joint undertakings to
accommodate the Government's wishos.

Joint undertaking agreements should also establish:

5. The status of the foreign staff needed, the time by which they will be with-
drawn and the terms on which their remuneration will be paid locally and may be trans-
ferred to the country of origin.

6. The increasing share of "domestic" goods to be included in the products of
the joint undertaking. There are agreements which stipulate that the percentage of local
value added muet increase with the umber of vehicles produced.

7. The industrial cost price of the vehicle, and the technical and financial
factors to be taken into account in calculating this price.

(b) Practical schedule
M

The technical plan should lay down the various stages of production. The develop-
ment schedule will then appear as follows:

Promotion of local supporting industries. The oontract stipulates that within the
shortest possible period from the start of production the Joint company will purchase
from other local industries parts that do not require a special automobile technology,
such as windows, seats, etc. The manufacturers undertake to provide local industries
with technical specifications for the parts, technical advice and technical assistance.
The joint company will order such rarte from local manmufacturers under firm purchasing
programmes to the extent that the parts meet the specifications set by the manufacturers.
Some of the locally made parts and products, such as outer amd inner tyres, battories
and paintwork, will be used in the vehicles from the start of production by the plant.

A list is drawn up of other parts to be bought from local industry.

The next stage is to vromote the marufacture of parts under licence. The contract
may stipulate that the manufacturers shall buy specific parts in the country of origin
3 from suppliers who hold exclusive menufacturing rights and patents for such parts.
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Thesc parts may include the following: radintors, exhaust pipes, otarters, generators,
aistributors, windscreen wipers, headlamps, ghock absorbers, d~shboards. The contract
may provide that: "The manufacturers unde: take to put their suppliers in contact with
potential local suppliers of these specific parts, 80 that the latter may negotiate
arrangements under which thay are granted licences 1o mamufacture. The joint company
shall have the right, pulgect to the prior approval of the mamufacturers as regards

quality, to obtain equivalent pieces from these local suppliers”.

Once thesc two initial phases have been completed, the production of mechanical
parts proper takes place in two 87ages, according to the 1evel of mamufacture reached:

Assembly of engines, maching of the following mejor parts:
Cylindz: blocks, sleeves and steering wheels;
Second stage — machining of the fnllowing major perts:

Pistons, 0il pumps, water pumps, induction pipes, exhaust manifolds, orankshafis,

connecting rods, cvlinder heads, camshafts.

The contract may also gtate that if certain pieces are available from local
industry on acceptable terms as regards price and quality, the joint company W&y give

them preference.

Finally, such agroements also deal with questions of marketing, technical assistance,
gattlements, time~limits, guarantees and penalties.

These are mattere that have to do with the activities of the enterprise once it
actually existis, which leads us quite naturally, after considering both theoretically
and practically the types of agreements and the procedure for concluding them, %o examine
the way in which they are applied, as regards the execution of the sub-contracts, the
penalties to which they give rise and their termination. '




II. IMPLEMENTATION OF AGREFMENTS AND RELATED PROBLEMS

It is obviously iupossible to draw up a complete catalogue of the probleme that
may arise during the implementation of these agreements, bvecausc, as has ulready been

nade clear, there are great differences between them as regarde both their scope and

the level of developnent of tlie countries involved, Thc problems are as varied as
the eoonomic field itself, We can therefore only deal with the most outstanding cases,

Aocording to the Internestional Chamber of Commerce, as indicated in the report
on an inquiry made in 1964 by the Commission on Asian and Far Eastem Affairs (CAFEACCI)
into the difficulties encountered by international joint undertakings established
in Asia, the problems are as follows:

1. Excessive Irrteeen G

Although it may clain to be in favour of sub-comtracting and foreign capital
investment, the local Government often insists on vetting foreign investment.
"Govermmert intervention can take various foms. The fiscal aspeet has already becn
mentioned above. In addition, there are ineertives for enterpriscs to re-export nart
of their output, even if under thc contracts concluded with the prime eomtyactor or
investors, the products =re reserved for local consumption or a partieular market.
This problem proves in practice to be very important.

Some contracts on the establishment oi motor works cuitc logically inelude
protectionist measures for the prime manuiacturers, Thesec mecasurcs may include
the followingt

= 4 ban on the granting of ecquivalent advantages to other car manufacturers by
the Government of the Stete concerned for a period fixed in the eontract;

An undertaking not to export the output of the ncw plant outside the national
territory or a partioular market. This question of re-exporting is in feot
very important for the prime manufacturers, since it is hardly acceptabdble
that goods produoced under licences granted by thom and at works set up with
their participation should be #old on other markets at prices iower than
they oould offer themselves,




frirly theorcticeal, because

In the present state n{ arfaire thie poosicility is

the production linee set vr in develoning countrics ucually rroduce at higher cost,

but it could happen thst in future vears tho. cituatien night change, because of the

lower labour costs ir de veloning countrius ~nd the amortizetion ol the original

investment.

Dircct action by the Stete to tix sclling prices could obviounly lecad to the

gane result.

2. Too Hasly Replacenent of Scnior . oreigm Personncl by Local Persomnel

Thc importance of planning and technical aid in connexion with the practical

inplementation of cubcontracts has already teen ctressed.
igive facter in developing the inter-

It would not even be too

much to sey that in our view this is the dec

netional transfer of knov=hovis

1t would thus scem to dr in the interests oi both partics to arrange for
to stay for rclatively long periods

persornnel from +he industrialized countries
It hos alrcady been

so that they can give local personncl technicel training.

gtated that oomprchensive gubsontracts contain certain coctions covering the status

of the personnel, and in particular fixed-term controcte nicy
r of Comncrze nakes the pcint thet some
enior staff by

be envisageds The

Commigsion of the Internetional Chombe
Governments tend to limit the stay of forcign ncrsonnel, rcplacing ©

local stalf before the letter are really up to the work.

3, at¢ of Royaltics

FANP AR AR S g

Mr., Watanabe, in the study already rolerred to, also enphasizes this problem.

wpeople in the developing countries do not seenm to fully realiue,
noeded in the industrial countries to develor ncw technicques.,

d enterprisces sonctimes spend sums larger

He says: cither,

how ruch time and money is
In Japan, for example, suell ané nediun-size

than their autnorized capital on acquiring such

that many enterprises in the dcveloping countrics in.agine that they can get them free.

We agree entircly with Beranson vhen he gaye thut nost Governments in devcloping

oountries tend to wnderestincte the run-in nroblens ineurred in implarting coquired
thut forcign investors should *place less

techniques, vhereas it often seers

tcchnology. These Gove rmnents hove argued

reliance on the profit motive! and 'eliould consider tcchnical know=how as sonething

to be shared with devcloping countrics?, The ore odverse the environment and the



- 21 -

more complex the technology, the more resources it takes to effect the transfer and
the less willing or able a corporation may be to effect the transplant, unless ade-
quately compensated (Jack Boranson, Technology Transfer Through the International
Fim)"o

From the practical standpoint, it is obviously in the interests of developing
countries for their Governments to subsidize visits to industrialized countries by
managerial or technical staff capable of training local persomnel in their tumn.
Another problem of equal importance in the same field is the speed of adaptation to
nev techniques, Some studies stress the slowness of the people of certain developing
countries, which is often aggravated by the instability of the labour force.

The existence of this situation in some developing countries thus leads to the
third difficulty stressed by the International Chamber ¢f Commerce in its study, i.c.
restrictions on the payment of royalties on industrial property and know-how which
may be regarded as “exceszsive",

4. Finano = Offsetti

The fourth point mentioned by the Commission is the diffioculty of getting the
necessary funds,

This problem arise: in connexion with the original investment, but also with
the payment of royalties or payment for sets of parts. It is obviously an essential

one.

The International Chamber of Commecrce sums the problem up as followss
beocause of the lack of development of the capital market in developing countries,
enterprises suffer from systematic financing difficulties; it is also difficult
to get loans in convertible currency from the intcrnational agencies because the
terms they fix are too stiff.

It is in fact in order to find a remedy to this problem that a counterbalancing
arrangement has for some years now been provided for in suboontracting agreements,

These arrangements are becoming more and more widespread, They exist not only in re-

lations between industrialized countries and Eastern countries, but also between indus- |
trialised countries and subcontracting countries, They amount to & sort of barter economy,




in which in order to producc the currency nccessary tor the payment of royulties or
payment for scts of parte, tihc industrialized countrics have to buy varioue other
products manufacturcd in the devcle-ing countriis, vhether in the field of engineer-

ing or some othcr fiecld.

Some¢ big Furopcan nanufacturce hove now developed a systom of getting third-
party companies to scek out cnd sclcet products vhich can be supplied in order to
offsct the supply of technology cor sots of rarts or nmachine vools. It has been
reported, for cxamplc, that onc devcloping country plens to pay for part of its
imports of.sets of part~ by exporting sports ucar in return.

It should be notcd, thet this counterbalancing method undeniably represcnts
progress for intcimationel tradc, becousc it enebles the developing countries to
secure outlctc in the industrialized courtrics vhich in other circunstances might

not neceasarily buy thc products in cuostion.

This question, the fifth point raiced by the Couwdssion, hae alrcady boen
discussed, but we must onphesize the inportance lor the developing countriec of the
tomporary ndmission systom, i.c. importing frce of tax products to be incorporated
in manufactured goods vhich arc esubsequently re-cxported. liany countrics apply
this systen.,

This policy is obviously of benefit to “rance vhen it ccts as subcontrector,
It is also obviously of benefit to the developing ocountrics. In addition, as nart
of their policy of aid to the developing countries, various industrialized countrics
have introduccd customs exciptions for menufacturcs produced in the developing
cowrtricse The granting of such reduced-toriff cquotos by the industrial countries
for certain manufactures produced in the develoning countries, possibly for a
transitional period, could cnable th.ow to scll such productc at competitive prices
without artificial assirtence and could thus stinmulate werld tradc,

But apart from thce five kinds of difficultics nentioncd by the ICC Commission,

there are others which deserve to be notcd.




6. Quality Control and the Problc. of Tailure to Meet Specifications

Subcont racte should coecify the preecise concition: governing quality control
of manuiacturc, It is obviously prcicrablc thet such cortrol should be carricd out on

the first sample produced, by the prime contrector and the subcontractor jointly,

A ncthod which is beconing more ~nd .iore common is to call upon ¢ third party
t2 act as a mort of arbiter on problems thet nay orisc in this connexion, both
technically and from the nanufacturing st-adpoint. Thus one Furopcan manufacturer
her arrenged that in the cvert of a disputc as to the muality of the product, an
international technical institution vhich is o third party in rclation to the
contrecting partics shall be brought into play. This third parmy ie designated in
advancc in the oontract, Therc is not an arbitration clause as such; the contract
sinply designates ¢ neutral cxpert whose assistance can be sought promptly if any
tcchnical problem ariecs or any disputc as to whether the product is up to cuality
standards or mects the specifications.

Thc use of such third parties to verify that goods mcet the specifications at
the timc of their delivery is an institution already known to international tradc
12y in the field of transport. Some intermational conventions refer to such
control by third parties. Thus thc Economic Commission for Furope, in its general
sale conditions No, 410, statcs that the partics should indicete the proccdure for
approval and may decide in their contract that a certificatc issucd by the competent
authority of the exvorting country attesting that the quality of the goods ie in
conformity with the tems of the contract shall be o substitute for the procedure
of receint,

It should be noted once again that it is highly advisable to rcfer to the
texts dravm up by the Working Group on the Intermotional Sale of Goods of the
United l'ations Cormission on Intcrnationel Trade Law. Article 44 statcs that
vhether the goods are in "oonformity with the contrzct, including the sample or
wodel, shall be dctemincd by their oondition at the time when risk passcc, However,
rigk does not pass because of a declaration cvoidance of the contract or of o demand
for other goods in replacement, the coniomityr of tlic goods i:ith the contract shall
be detcrmined by their condition at the time vhen risk would have passed had they
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heen in conformity witl tiuc contract. The <¢1ler sholl be liable Jor tlhic consoquences
of any lack of conforv:ity cvea thonrh they ocmur wltor the tine fixed in the preceding
peragraph il the lack 15 the ceult of the seller or ony neroon cor vhom he is

rosponsiblets

The following articles, in partieuloy article &7, regulatc the noanner in vhich
the lack of conformity iz to e wstellish d wd aotified (the toxt says that this
shall be done within a rensonnble time). article 1 statee that » buycr vho has
given duc notice oi such o lock of con . ormit: hos ¢ choice, subjeot to articles 53

ad 56, betveen the following threo clicemotivess

(a) To declarc the controct avoided, rubinct to articles 55 and %7, ond

to clain damages oz nrovided 1w articles 9 to 1003 .

(b) To reduce the srice in the same nromortion as the vzlue of the goods
ot the time o' the conclusion ol the cont reet Wiy been dimirnished because

of thoir lnek f confomity with the contract, without prejudice to the

demages provided [or in article ©.* vhere oppropriate;

(¢) To requirc that the c:ficiency cauged by the lack of conformity should

be made good throush the danages provided for in artiecle 94.
7o Hidden Dcfoct:.

A rclated problcn ic that of hidden deiccts, “or which therc is rernlly no
jnternational solution, cach country havirg ite own legislaotion on the natter,
Prenoh lav recognizes tio kinds of faults in en article gold: apparcnt defect and
hidden dcfect.

In determining whether an criicle is in cenformity with the termu of the contract,
the purchaser nomally only takes into consideration spparent dcfecte. Under the
French systom, vhen a purchaser discovers oh importat defect which vwas not apparent
at the time of delivery but vas anterior to it in ito origin, it is cleseified a8
a hidden defect and the purchoser can invekce the specicl regulations relating to
it. According to thce stendard Prench cutherities on the subject, Aubry and Reu,
nthe seller is liable for hidden defeots in an orticle sold if it is thereby reniercd

unfit for the use fer which it is intended",
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This problem of the hidden defect ic particularly iricky in industrial maticrs,
beeause such defecte cen only appcar after ihe product has been used for a certgoir
tinme, Dach case has to be considered individuzlly, on the basis of such cxpert
appraiscls as are usuclly ordereds There is one oase, hovever, in which the manu-
facturer who sold the erticle ic nommally linble to a penalt™: whon it can be
cotablished that defective goods were knovingly delivered and that the manufacturer
or scller used varicus technical means 1o couceel e defect vhich became apporent

cubsocquently,
The rule Prous omnia co rumpit is applied here,
{+ Dopdlinee

he problem of deadlines also arises, They should obviously be i'ixed, cither by

contract or by corrcenondcncc,

Ponalty clauces arc usuclly included in the oontract, fixing in advancc the

amount of thc penalty per day or weck of deley.

In practice various subcontracts provide thet the priac contractor shall kecp
part of thc goods supplied in stock, specifically in order to avoid any breakdowm in
supplye The conditions goverming remunerction or nrotection of this etock should
be laid dowm in the contract.

9. Payncnt Guarantces

Thi=z invelves the vhole probleu of bank suarantocs, vhich obviouely caniot Ve
dealt with within the context of this pepur. FPrime contractors are emtitled to
deriand seourity or guaro}xtccs or to ineist ¢n financing by bille, poseidbly vith
commitments by State banks for large-scsle operctions.

In purely privatc operations, difficultice arise because of the faot that the
developing ocountries' balancce are generally in deficit so that {inancial crganiza-
tiong hesitrtc to commit thomsclves. The United Watious Secrotariot estinatee that
the accumuleted Ceficit of the developing countries in 17C wag of the order of
20,000 millior dollarc, Therc problcus con in foct only bc dealt with in the conteuxt
of ths activities of the big intermstioncl and governmental organizations, which
lics outside the field of this peper. WHe uay merely note in this connexion the
ncasures token by IDRD (Vorld Bank), L, CATT r~nd OECD.

It hazs 2lso been suggested thet o mdtilateral investors! insurance scheme should
bc sct up and that their vody shoul. undertake arbitrage in mett-rs of invectient,
Beczuse of the close inmberrclation cxisting in economic affairs, these cuestions of

peyment guarentces for subcomtracting operations are obviously essential for the

csatisfactory development of subcontracting.
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IXI. PENALTIES ANT ENDING OF AGREEMENTS

The meterial treatcd under this head, vhich might be cxpected to be the most

legel, will in reelity be very brief for tw rcasons.

At the economic lovel there is no real "end® to thesc subcontracting agreements,

bt an evolution which seems 10 lerd to once of two situctions:

- Either the conversion of the subcontractor into a real supplier ag the result of
a progressive improvement in his tcchnology in regard to a perticular product,
which should eneble him to offer it for szle on advantageous terms to different
prime menufacturers, provided, of coursc, thet there is no exclusive contract
with rny onc of them;

- Or the formation of independent menufacturing unite which in practice no longer
nced to maintain relctions with the originsl menufacturers ond which thereby

achieve genuine independence in duc course.

Economic penalties

However, although this evolution is obviously the one to be desired, accidents may
very well heppen on the wey. Thus Mr. Wetenebe is cble to state in s note to hie studys

"Statos in the Third World arc sometimes so ezger to succeed that they require the
subsidiarics of foreign compenics which are alreody esteblished in their territory or
which sre considering esteblishing themselves there, to accelerate their purcheses of
locally menufactured parts ~nd components at & truly cxcessive rote. The foreign
companies then often move out of the country in question or decline to esteblish themselves
there. 1In one Statc in South Eest Asis, for instance, the Govermment, wishing to create
an sutomotive industry out of nothing, required interested foreign concerns to undert ake
to use 30 per cont of locally manufactured parts during the first year and 50 per cent
at the end of two years, under pein of confiscation of part of the capital invested ...
Since the country had no automobiie component factory whetsoever, these conditions seemed
unacceptable to the companies concerned (Aschi Shimbun Tokyo, 22 May 1971, morning
edition). We ourselves have come across similar cascs in the course of our inquiry."

This example shows thot the penaliies in internationel agreements are really far
more economic or politicel than legel or judicial.

The case report=d above shows the action that capitel can take against an attitude
of the devcloping countries which is considered too cxtremc.
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Political penalties

Conversely, the developing countries may well bena.lize capitalist coacerns which
do not respect contractual commitments or the *rles of the game', either by fiscal

constreints or, in extreme cases, by nationalization or confiscation of the capital.

In view of the importance of the intcrests at stoke, the issue then passes out of
the legal or even economic sphere and becomes purely political.

In addition, at this stege attention must also be drasm to the prime importance
which the industrielized countries ettach to factors of political stability when
deciding to engage in suboontracting operations with developing co mtries. This type of

contract requires a degres of permanenecy which can be endangered by menifestations of
political instability.

Force me jeure

In order to provide the greatest possidle protection against such manifestations,
it can happen that the agreoments treat them as cases of force msjeure. Although in
municipal lew "force majeure" is often interpreted in an oxtremely restrietive way, it
is not impossible, in intemational agreements, to give it a wider interpretation.
Thus one full subcontracting agreement defined force majeure as followss

"By force majeure is understood an event which is independent of the will of the
) rarties to the agreoement, unforesecadble and insurmounteble, such as fire, explosionm,
§ floods, earthquakes, storms, hurriocanes, wars, strikes, technical unemployment and
| Government restrictions which may be introduced after the entry into force of thesc

agreements and which prevent the total or partial fu) filment of the obligations contained
herein."

In cases of force majeurec one of the parties can immediately release himself from
his obligetions.

Judicial control

That brings us to examine, in closing, the judicial cnntrol which can be exercised
over these agrecments.

The fantastic diversity of private and public intemational law means that in ‘
prectice an arbitration clause is very often included in theee agreements. Nothing, however |
would prevent one of the perties from imposing ite own mnicipal law on the other by
stating that any disputes that might arise out of the agreements must be settled by its
own courts,
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Hevertheless, Ycfore a judgement honded down by the court of one of the parties cen
be exccuted, the matter has in principle to be brought before the court of the other
perty in whosc country the cceision iz to he implemented, since only a municipal court

can order itc cnforcement.

The case must therciore be brought before twe instonces in turn, with 211 the
implicotions whick that entnils, since ¢ven if the cpplication of o particular legal
system is provided for in thc contract, zach instcones will have a notural tendency to
apply the priﬁciplcs of its own private mfemptlonn lew and, in particular, to apply
the rules of public policy which may be rolevnnt.

Internat ionql a.rbit retion

Consequently, provision ic meée for recourse to an intcrnationel oourt, genemlly‘
under the auspices of the International Chamber of Commerce, since both parties then agree
to accent the jurisdiction of thet court.

Normally, therefore, thc case h 08 to be brough‘t before only one court, not two.

The arbitration clausc usurlly refers t6 the Rules of Conciliation and Arbitration
of the Internatioral Chamber of Comme¥ce, whosc hcadquarters is in Paris, which specify
the conditions in whith the arbitration must take plece. The Rules of Conciliation and
Arbitration, which can ezeily be obtaincd from the International Chamber of Commerco,
ley down the conditions on which & dispute moy be brought beforc it, thc prelimineries
to concilirtion, the choicc of arbitrators, the arbitrstion procedure as such, end the
conditions in which the orbitral award muet ' : pronounced and notified. Article 29
stipulates thats

“Irrevocability ond enforceability of the award.
1. The arbitral award shpll be final.
¢. By submitting their dispute to 'zrbitr tion, the parties ‘undertake to carry
out the subscquent zword without delay nnd waive their right to any form of
appeal, insofar a5 such woiver may be valid.'
Even if, as js most desireble, in the arbitration clouse (i.e. that p\ra.graph of
the agreements which provides for s,r'bltra:tlon) provision has been made for the specific
applicetion of ¢ particular municipal law, in judicicl practice — and contrery to what the
ebove-mentioned articlc 20 mirht lead onc to think - it is olways possible for one of the
partics, gencrally thot to which thc awerd is unfavour hle, to dbring the case before its
own municipal court, since the erticle provides thot the perties waive thelr right to any

form of appeal * insofer as sucu waiver may be valid®,
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However, as stated ebove, in order for it to be poesiblc to enforce the arbitral
eward in one of the countrics of the contracting perties, it must reccive, in advence,
an "cxequetur®, which can only be conferred by the judicizl arthority of the country
concerned, Each country, however, hcs its own legislotior governing the conditions on
which an international erbitrnl award may receive the exequatur. If, for example, it
is established that the arbitral award concerned is contrery to nationol public order or
that the defendant’'s rights have been disregarded, the municipal judge is not obliged to
allow the intermotional award.

A specific example of an international dispute

A specific exemple, deliberately taken from outeide the motor industry, where legal
disputes seem to be few and far between, will illustrate the difficulties and delays
involved in litigation.

A Buropean mattress company had acqyired the rights to a patent owned by = United
Stetes oompany. The licensing agreement provided for arbitration by the International
Chamber of Commerce ond for the specific application of the law of Maryland,

A difficulty arose while the contract was being executed: the mattress manufactured
in Burope with the United States process failed to satisfy a number of technicel tests
which would have entitled it to the benefit of 2 label which, although not really
esgential for the marketing of the mattress, would have improved its chances.

The Buropean menufacturer therefore decided not to produce the mcttress, and the
owner of the United States patent institutecd proceedings before the Internstional
Chamber of Commerce for the annulment of the ogreement and for substantial damages.

The Intermetionel Chamber of Commecrce set up a court of arbitration consisting of
a French professor of lew nomineted by one of thc parties, o French intermational lawyer
nominated by the other party, with & leader of the Netherlands bar as choimman.

For almost two years the parties exchanged pleadings; the proceedings were made
difficult because of the technical problems involved end because the crbitrators hed
t0 be supplied with the elements of Maryland law appliceble to the cese,

The International Chember of Commerce was therefore revectedl; obliged to extend the
time limits gronted to the arbitrators for the filing of their eward and, faced with such
lengthy developments, the defendant brought the case before his own municipal commercial
court. Subsequently the arbitrators honded down, by a majorityv, en award stating that




the Buropean menufacturcr wes at foult in breaking the contract because the requirement "
that o tcechnical standerd should be respected had not been requested when the licensing
cgreement had been signed, To enforce the rwerd the United St-tes plaintilf had to
bring the matter before the president of the court in the country in which the plainciff
: had its hezd officc, with a request thet the international awsrd should reccive the

gg_cﬁeg«iatur .

By & judge's order the court cllowcd this request, but the defendonti immedicotely

challenged the order before the competent court on the ground thet the defendant's
rights had not been respected.

Tvwo scts of proceedings were then pending - one before the court where ihe defendant
had its hoad officc, the other before the court where the Intemnational Chamber of
Commerce hed its hecadquarters. These proccedings could have lnsted severel years, since
they werc themselves subject to appcel before the nationzl courts, In these circum-
stances, ond after scvernl years of litigation, the partiet egree. to compromise in
order to avoid any further litigetion, the plaintiff woiving 2 not inconsiderable part
of the qdeu'nages which had been provided for in thc arbitral award.

This examplc shows that recourse to the courts, whether municipal or intermational,
does not moke it possiblc in practice to resolve difficultics which mey arise during the
period of the contract. Thoy azre thereforc generally resolved by amicable discussions or
under the ~uspices of a technicol institution, whose intervention (as there Las been
occasion to state) mey be provided for in the sgreement, in a consultative end non-

judicial capacity.

Thus, without being too pessimistic, there arc grounds for thinking thet recourse
to the courts camnot generally resolve intcrmationzl disputes arising in the coursc of
contracts because of thc incviteble delays involved, which are themselves connected
with the difficulty of thc problems poscd,

Never’chelesé, after a contract has been broken it is still, of course, the only
recourse for an injured porty whioh wishes to have its partner's attitude penalized

by the sward of damages.
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IV, CONCLUSION

The Swiss, who are generally regarded as sound in economic and industricl metters,
have a definition of subcontracting which cculd provide the besis for a conclusion.

They call it “trafic de perfect tionnement ™.

At the world-wide level, this is ~ highly promicing term, sincc it covers both the
development of trade ond quelitative improvement.

In order for internetioncl subcontracting, in whatever form, to be esteblished and
to develop, its ethicel system must be respocted, since it represents 2 form of inter-
national soliderity from which both prime manufacturer and subeontractor can benefit.

It is, however, essenticl that in the initiol stege the developing countries should
propose objectives which are not too ambitious, so that their hopes erc nct dashed.
To enticipate the establishment of lorge automobile component factories within a period
of a few years even when the industrinl infrastructure is lacking, or to contemplate the
intioduction of computers in emall repair shops, is to disrege.d rezlity end to set
unattainable targets. Economic expansion must teke place in stages in eccordance with
a certain progression; in the long term the desire to take short cuts is likely to
be costly and ineffectual.

The industrialized countries must reslize that o broader international distribution
of the means of production is not merely a woy in which, in the short and medium term,
they can keep or win particular markets, but also, in the longer term, a fector in
increasing international trade and, consequcntly, international prosperity, through the
ties thus established.

Indeed, rather than import labour, as is very gencrally the cese -vith the indus—
trialized countriecs, it now seems much wiser to export work to the places where the
labour already exists. Thus subcontracting appcars to bc the solution entailing least
economic and social probloms, a8 compered with actual movements of population involved
in excessive industrial centralization, which, by thc social shocks whioh they gcnerate,
can only lead to social and politioal disturbances.

Thus international suboontracting, besides the human solidarity which it can refleot,
appears as an undeniable factor making for ocquilibrium and world peace.,
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