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PREPARATION (F LICSNCE AOIÏÏEH5HT3 AKD N3CJOTIATING STRATEGY 

The preparation of licence agreements and the related negotiating 

strategy need essentially to be reviewed in the context  of (a) the 

extent and nature of foreign ownership and the conséquent corporate 

structure,   (b) evaluation and selection of appropriate technology 

and technology-supplier,   (c) definition of nature of technology and 

technological services supplied by the licensor/foreign partner and 

(d) the detailed terms and conditions of the licence agreement. As 

ia obvious, the negotiating strategy related to these aspects would 

inevitably depend on the relative bargaining strength of the domestic 

part ner/licensee • 

A. Bquity Part icipat ion 

It is initially necessary to determine the needs for and 

extent of foreign equity participation. Licensees in developing 

countries are often prone to accept foreign equity participation as 

generally being desirable. This may well be so where highly sophisticated 

techniques are involved,  where a great deal of "hand-holding" and 

support on the part of the foreign licensor may be necessary over a period 

of time or where a particular technology is not available except to 

an affiliate oompany. In cases where techniques can be easily absorbed 

and where the domestic market has a high and rapid growth potential, 

foreign equity participation should be avoided or ke¿,t to a minimum. 

However,  it is precisely in such oases,  particularly when the foreign 

party oannot otherwise enter a domestic market,  that technology 

suppliers would be interested in part-ownership and there has to be 

a trade-off betweantechnology and know-how on the one hand and entry 

into protected or insulated markets on the other» In most other oases, 

particularly where market  prospects are uncertain, a foreign manufacturer 

would be more ino lined to a licence arrangement without equity part io i pat ion. 

In recent years, high labour costs have forced many foreign manufacturers 

to seek product ion out lots in developing countries. In the latter case, 

however, foreign majority ownership is usually «ought and has to be 

oo— Hated at the polioy level by government s of the countries considered 

in relation te tao export benefit s that nay aoorue. at the enterprise 

lavai  tao lioeaaee aast carefully mm tao full implication« of 
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foreign equity participation in torms of overall resource availability, 

tha naturo of technology and tho absorption capacity of tha domestic 

ont-arprisa,  the* sizo and growth potential of tho domastic market  and 

the TDlativo cost-banofit ratio of such participation over a poriod of 

timo.   Tho association of a forvi-— p-rtnor may havo cjrtain short-team 

advantagos in terms of doraatrtic rosourco mobilisation and product 

saloy  .jxia ovan as a status symbol but  may be disadvantageous in tho 

lone »un through dividend outflows over ari indofinito period.   3voì. 

creator cara is nacosaary in casos where tho foreign partner buys into 

an oxisting enterprisa as this affords an incremental advantage in 

respact   of the existing markets and profitability of the domestic 

enterprise, '¿hila,  in many developing countries,  tho stata plays a 

significant rola in tho datormination of foreign investment  inflows, 

the racipiont  antarprisa needs also to make a judicious appraisal in 

this regard,   colatod to tho question is that of capitalisation of 

know-how costs.  2fer and  largo,   such capitalisation is not  in tha 

interest  of licensees,  'jven whero technology costs are high and constitute 

a heavy burden,   on lie ansae enterprises,  specialty  in new production 

units,   tho balance of advantage  lies in charging such costs to the cost 

of manufacture rather than to permit such costs sc be converted into 

equity,   constituting a burden on the dividends of the enterprise in 

porpetuity. Tho fact that much of the know-how may be in tha form of 

intajagiblo items is an added reason for non-capitalisation. >en 

where capitalisation becomes inev. babla because of tie oligopdÜ»Í*lc 

situation of the technology supplier,   such capitalisation should bs 

kept toa minimum and should not  exoeed a small percentage of the 

total equity capital involved.  Thus,  between the extremes of a 

foreign-owned subsidiary and a licence agreement without capital 

participation,  a number of intermediate positions may emerge,  in- 

volving foreign capital participation to varying extents from 20/, to 

4Q;,.ThiB joint-venture approach is proving an increasingly popular 

corporate tool in many developing countries. 

The availability or otherwise of alternative technology, together 

with the knowledge of such alternatives is an important aspect of 

the negotiating strategy. 'There alternative production teohaiajuss ara 

available and known, a prospective license« can satisfactorily évalua*« 



the cost and value of such alternatives. Where the technological 

oligopoly ìB sharper,  or where knowledge of alternativos is not 

adequately available, the licensee is in a muoh weaker position. 

This situation applies equally whather the licence arrangement 

involves foreign equity participicion or net. 

B. Seleotion of Technology and Licensor 

Itoe selection of appropriate technology and the moart  suitable 

licensor is perhaps the most significant element of the pre-negotiation 

strategy. Where choice of alternatives is restricted because of local 

fact or-endowment s or the nature of the process or technique, the 

licensee should seek to ensure that the technology is obtained on 

at least  similar terms as it has been made available to other licensees. 

Where there is a choice of alternativos and this is tha normal pattern 

in most manufacturing sectors,  the technology selected should be 

the one most appropriate to tha factor situations in a particular countryr 

In the selection of the liceneor,   it neods to be ensured that the 

foreign party is both equipped and willing to provide the necessary 

know-how and technological support that may be essential for the 

license« enterprise. Technological services in particular present 

considerable problems to a number of licensors and tachnical manpower 

availability for ensuring adequate training of tha licensee in plant 

operation« aid management, for ex unple, may be severely limited. 

Such aspects need to be carefully assessed, both by the prospective 

liotBMa and licensor, in the oontext of each licence arrangement. 

C   Lio—— Draft 

fee« the lio«Me« has seleoted a potential lioanaor or partner 

f*«s ta« viewpoint of teohnologioal suitability, the licence negotiations 

•omM ci MM un«. As a satter of strategy,  UoeiuMM should thee» elves 

•• •*••* vltfe a draft lio«nM afrvement which oould ooastituto the 

initial «Mis for negotiations. Al« enables the lioensee to define 

(•) th« IMWII policy provisi«.» wfeloh may be pr««oribe4 by the 

ro«t«otir« govermmaat ana (b) th« «««elfio tens aad coalition« 

ipproprUts by the liee«*«e «rterprlee. Sino« a «««ber of 
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mult i-nati oml companies start  licanco negotiations with their own 

standard contract  forms,   it is useful to nava ono's own dr?\ft also 

availabia so that the scopo of difforanee in the two approaches may be 

more clearly delinaated. 

D. Definition of Technology 

From the licansee's viewpoint,   it  is necessary that the licence 

agreement  should initially defino  (i) the products to bo covered and 

(ii) tho prodxiction processes involved,   including specific reference 

of production capacities where this may  be relevant  and defining 

specifically tho production documentation such as manuals,  blueprints, 

manufacturing drs/fincs and ill other production data that may be 

necessary in a particular contort,  Por example,  tho prosent unit 

of measurement for engineering products may be different  in tho case 

of a particular licensor and may requiro modification to suit the 

licensee's production programme.  Drawings of certain parte and 

components, which may bo bought-out by tho licensor in his country, 

may require to be manufactured by the licensee in a developing country 

as  such parts may not otherwise bo available within tho country. Qc, 

the licensee may bo roquired to use some locally-manufactured materials 

or components which may necessitate soma modification in the manufacturing 

processes for a particular product. All such tachnological aspects 

need to be    aterod for and need to üa incorporated in the licence 

agreement in order to avoid subsequent misunderstandings and disputes* 

Similarly,  technological services need to be specifioally defined, so 

that the scope of technical assistance is adequately understood by 

both parties from the start. Such technological assistance oan well 

include a number of sorvices which a licensor would not normally be 

expected to provide to a licensee from a developed nation but which 

would be essential for a licensed in a developing economy and could 

covar datailed plant engineering,   selection of equipment, testing 

of local materials, assistance in start-up and initial operations and, 

above all,  a comprehensive training programme,  including training in 

the licensor's plant and in the license« ont or priso. In oertain cassa, 

licensors seek to impose oertain technical services at high cost as 

part of the technology packago and this needs to be guarded against. 

WÊÊÊÈ 
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In other casas,  licensors cannot porform Buch Borvicas directly and 

have to obtain those from othar aournos and it  neada to bo onsured 
that no unearned cost olemant is includod on this account. 

3. Training 

Prom the licensee's angle» «provision for adequata training of 

domestic personnel is a very significant aspect. A provision is 

usually provided for visits of a specified number of licensee's 

personnel to the licensor's plant for short,  defined periods. The 

licensee needs to be sure that the number of such personnel and the 

tins-periods specified are really adequate for technological 

absorption of the processes and techniques involved. An important 

element, particularly in contracts relating to machinery and 

engineering-goods production rolated to training in designs. This 

is often resisted by licensors who tend to considor design training 

as outside the soope of licensing for manufacture. This may, however, 

in the long run provi, to be of crucial importance to the licensee for 

future adaptations and its usefulness or necessity; particularly the 

manufacturing context needs to be carefully aesessod. 

F. Technology Payments 

(toce the nature of technology and technological assistance 

bee been defined, the remuneration for technology is among the moat 

important elements to be negotiated. Where a licence agreement ir 

eooompr¿&ied by ospitai participation, the extent  of such participation 

should be related to the overall payment for technology. Foreign 

inventors argue that the two issues of returns on investment and 

Pífente for technology and know-how should bo viewed indépendantly. 

mall« this argument may have thaoretioal validity,  it is neoessary 

te evalúate the overall benefits and returns mooruing to a lioensor 

who la also an equity shareholder. ¡Alile no hard and fast rule oea 

be laid down, teohnology payments should be loweamtoorrespondiajly with 

the ernten* of aeeompmnyimf foreign investment. Thus, in the oaee of 

a whoUy-owaed foreign subsidiary, there la little or no justification 



for any payment  for technology. Correspondingly,  remuneration for 

know-how could be higher for a licerne 3 agreement with no equity 

participation than say»  4^'  licensor shareholding. 

Technology payments normally tend to tike the form of (i) a 

fixed  lump-sum fee (ii) a running royalty ranging from l,o to 5,' and 

sometimes even higher and (iii) a cdnfeinsttion    of a lumpsum fee and 

a running royalty for a period of time.  The payment  for specific 

technical services should be considered separately for each item of 

such sorvices.  Miere this is aggregated by tho  licensor as part  of 

the overall technology package,   it  should be disaggregated by the 

licensee and considered indépendantly. Lumpsum payments are usually 

mode in cases where the know-how can bo fully and completely transferred 

in tho first  instance. This usually related to relatively simple 

manufacturing techniques or drawings and should bo negotiated by a 

licensee where no continuing support  or assistance of the licensor is 

required. The more common form of payment  is that of a percentage royalty, 

usually related to sales, though sometimes to production.  In such 

cases,   it is necessary that the landed value of imported intermediate 

products and components is deducted from the salea figure for royalty 

computation so that  only tho value-added is taken into account.  Some- 

timos,   royalty is sought to be calculated on production,   in which 

case also only the value-added should be assessed for royalty. Two 

alternative approachos can also be considered, viz. (i)  linking royalty 

with unit production costs and (ii) calculating royalty aB a percentage 

of profits. The former is difficult to determino except  in series 

production items and even in such cases this method presente considerable 

practical difficulty in determination and computation. The letter would 

not normally be acceptable to licensors but is worth considérât ion in 

cases where management responsibilities are alBO entrusted to the 

licensor for a period of time, '/hatever method of assessing royalty is 

negotiated,  it  is important for the licensee to assess the payments 

involved against projected production and sales in arriving at the 

percentage rate« A rate of 4 - 5'.'• «¡ay prove reasonable whero related 

to tailor-made items of high unit sales but may prove unduly high for 

items produced    in large series or for process industries. Over the 

last decade, a fairly defined pattern is gradually emergine in respect 
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of licence royalties paid in different  production soctors and 

prospectivo licensees ara in a batter position to compirò paymentB 

made by  other liconsaos for tha samo or similar know-how. 'fililo 

such information was a closoly guardad sacrât  formerly,   information 

in this regard is now often available.   Tho fact that,   in many countries, 

licence agreements require approval of a governmental agency also onsuros 

that arbitrary high royalty ratos would not be accept ad in many countrios, 

particularly where similar technology has bean acquired in the past. 

In some countrios, a coiling limit is prescribed for royalty payments. 

Por example,  in Mexico,  thero is a ceiling of 3,.' of not  sales, 'ihile 

such a ceiling may be somewhat  arbitrary,  it does undoubtedly serve 

to ensure that the licensee is not forced to agrea to an unduly high 

percentage« A highly undesirabla provision sought to ba imposed by 

licensors in certain cases is that of minimum royalty.  This can prove 

a very heavy burden for licensees and may well result  in the effective 

royalty becoming lOf, or over, depending on the extent to which actual 

sales fall short  of projected sales income. 

In a number of licence agreements, technology payments aro a 

combination of lump-sum fee and a royalty percentage.  The former is 

often treated either as a disclosure payment or payment  for basic 

documentation while the royalty  is linked with production know-how. 

Where there is a royalty ceiling or whore tho duration of the agreement 

is for a short period ( up to 3 years or so), the lump sum fee insisted 

on by lioensors tends to be correspondingly higher and has to be spe- 

cifically guarded against. Ultimately,   in determinila* tho technology 

payment,    the overall figure has to be considered. It  is not practicable 

to formulate any uniform principles as to the size of the lumpsum fee 

or the rate of royalty (except that such rate should not exceed % 

but in vary exceptional oircumstances) &s this has to be negotiated on 

a case to case basis but what is essential is that the licensea should 

be fully aware of the implications and impact of such payments on the 

production structure of his enterprise and should also be aware, to the 

extent possible,  of royalty payments in the same sector and for similar 

know-how asked for by alternative lioensors and paid by other licensees 

either in the same country or in other countries. It is only when the 

lioensee is armed with suoh information and knowledge that Ue can best 



oneurc that  the licence payment  is,  by and  largo,   in accordance with 

tho markat value for a particular technology or know-how. 

G. Duration of Agreement a 

Closely  linked with the technology   payment  is the question of 

duration of agreements.  It   is to the advantage of the licensor to 

extend such a period as  long as possible ranging over 10 to 15 years 

and oven longer in some cases as royalty  incorno accrues to an 

increased extent with greater production and sales by tho licensee 

while the technological support  offort  is  less and less.  Oh tho part 

of the licenseu,  tho period should be as ßhort  as possible,  consistent 

with the licensee's capacity to fully absorb tho know-how involved 

within such period.  The question of technological absorption is,  however, 

vary important  and may take several years,  depending on the nature of 

the technology and the specific efforts and capacity of the licensee 

enterprise for such absorption. Two othor general principles should 

also be considered in this context.  Firstly,  whore the technology is 

fast-c.ianging in a particular sector such as pharmaceuticals or electron- 

ics and whero tho  licence agreement  adequately provides for full access 

to all innovations and improvements effected by the licensor,  it may 

be of advantage to the licenseu to have a somewhat   longer duration. 

Secondly,  it  is important that the life of tho patents involved in 

any  licence agreement are adequately taken into account  in defining 

the duration of a licence agreement. A licensee may find himself in 

Barious difficulty  if,  after negotiating a 5-yoar licence agreement, 

he finds that the life of a critical patent covered by the technology 

is for a period of 10 years. While it may not fee necessary to have the 

technology agreement for the full life of a critical patent,  it is 

important that  the arrangements in this regard are sorted out at the 

time of the initial agreement itself.  It may be possible at such time, 

to negotiate a 3> royalty for the duration of the principal technology 

agreement of,  say, 5 years and a 2f, or lower rate for the remaining 

life of any patents that may relate to the technology in question. Again, 

in respect of duration of agreements, no uniform pattern oan be prescribed 

but,  in general, it  is accepted that whore royalty payment is involvedf 

the period of agreement would range from 5 to 10 years. In India, a 5-year 
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liait i« generally imposed by tho govornment whila in certain Latin 

American countrias the maximum pori od permis sab la is 10 years, 'ftiatever 

the period negotiated, howovor,  it is important that technological 

absorption is as full and compiate aa poseible within such period. 

H. AceOBa to Improvement e 

lb« question of access to innovations and improvomants during 

the life of the licence agreement is an important aspect and noada to 

be specifically provided for in the contract.  It would also be desirable 

to have a olear understanding between the two parties as to what would 

constitute suoh improvements.  In general, any innovations or improvements 

which are introduced in the plant of the licensor should be available 

to a licensee during the period of agreement. Where it is not agreed 

to in respect of a technological "break-tlirough;;,  it may be necessary 

to renew the contract for some time. In general, howovor, renewals 

of lioence agreements should only relate to new produots and completely 

new processes or techniques which would not fall in the category of 

iaprovements. 

I. Warranty 

As aentioned earlier, the licence agreement should define the 

nature of the technology. Ifcls oould be extended in the form of a 

warranty as to the results of its use. A technology should, for 

«*»pls, be capable of aohieving a specified level of production in 

a process industry or a defined leve! of manufacturing integration 

in the licensee's plant over a period of tine for tho engineering- 

ffoods. In any «vent, the contract should provide that the technology 

supplied is full and complete for the purposes defined in the 

passable to the agreement. Lioensors oan argue, with a degree of 

justification, that the technology supplied cannot bs more ooaplete 

or saltar than that used in their own plant and that licensee enter- 

prises should consequently take the SSJBO risks that tho licensor takes 

is using particular prooessss and techniques. Whatever the fora negotiated 

in a parti ular licence agroeaent, it aust provide for transfer of full 
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and completo tochnological know-how to tho axtant   of such know-how 

usad in the  licensor's plant. 

;' Territorial 3alao Sight« 

A majordifficulty in liconce negotiations relates to tho 

exclusivity or other-wiso and to tho torritorial restrictions in 

salee imposed by licensors. A tachnolo^ liconce should normally 

be oxclusive for a country and it  is of cour so to tho advantage of 

the licenseo if it  is made exclusivo for a region. At  least for a 

particular country,  this clause does not present too much difficulty. 

It is in respect of territorial restrictions in sales that negotiations 

tend to be difficult.  Liconsors,  aro,  for tho most  port, multi-national 

companios operating in a number of countries and often in oountries 

such as the UK or Japan, exporting a substantial percentage of the 

production from the licensor plant.  I2von whore non-exclus ivo territ- 

orial rights aro incorporated, the  licensee enterprise may,and often does, 

prove a serious competitor ovor a period of timo. Prom the licensee's 

viewpoint, the imposition of restrictions on exports is a gravo 

disadvantage. From a national viewpoint also, territorial sales 

restrictions constitute a grave handicap in licence agreements.  In 

many developing countries, regulatory measuros ensure that un- 

reasonable torritorial restrictions would not ba permitted to he 

incorporated. A reasonable approach in this regard is to provide for 

non-exclusive sales rights in all countries,  except where the 

licensor is legally precluded because of exclusive manufacturing 

rights given to other licensees. In rospect of area« where the licensor 

may have given oxolusive sales and distribution rights, the matter 

noeds to be negotiated so that the licensee can also use such distrib- 

utors and is not excluded from these markets. There is general 

recognition of the unfair nature of territorial restriction clauses 

and it should be possible, by and large, to arrive at a suitable 

arrangeaient in most casos. 
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K.    Tio-lo-provisions 

The cuestión of tie-in clauses relating to supply of int.rm.diat« 
products And components exclusively from the licens r has been the 

focue of considerable critical attentim and the question of 'transfer 

prioing» has figured prominently in recent  licensing literature.  It 

U obvious that tie-in clauses are not desirable and constitute a 

serious disadvantage to the licensee in terms of component costs, The 

fact reatini, however, that in practical teros, a licensee usually 

does look upon the licensor for supply of intermediates and com- 

ponents. What has to be ensured is that the pricing of such com- 

ponents and intermediate products is not unreasonably high. This is 

»*•«•• there is considerable practical difficulty. It is possible and 

deeirabl. to avoid any restrictive tie-in clauses in the licence 

ejreeaent and, in fact, this would not be permitted in many developing 

countries, but the intermediates and components have to be obtained and 
the lioen.ee does tend to rely on the licensor in this regard, me- 

ttrai need is to ensure that domestic manufacture is undertaken to the 

aaxiaua extent as may be economically and commercially justified. This 

«ou* reduce the magnitud, of the problem and would avoid a common tend- 

eo? on the part of licensors, especially in the engineeriag-goode 

•ector to phae. integration over as long a period as possible, »em 

»Aere maximum integre*ion is programmed the problem of pricing still 

remains and negotiations oould entra around certain aspects, (i) in 

respect of intermediate products and components bought-out by lioeneor., 

the ooet to the lioeneee ehould be the seme a* the cost to the lioeneor 

•lu« any handling or other chargée «hat amy be involved. This sub- 

ola.ee is generally acceptable, (n) where components are manufactured 

by «he lioeneor, the ooet of such components should legitimately be 
the ooet at which the component, are priced in the next stags of 

iwêaotio« in the licensor's plant plu«   any handling and other coat« 

that «ay be involved. This i«f however, very difficult to incorporate 

1» aar "«Tiwtijl a« the lioeneor would not accept such a provision. 

I« MM Uoeaaor«' plant., there any not even be euch .t age-by-* age 

coati««. la any event,  Uoen«or« would not noraally be willing to open 

íeetaay aooount« to llcen.ee.. The eolation 1« term, of the contract 

provision oaa psrhapi be that (a) the Uoeaaee shall be free to obtain 
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euch items from any sourco,   -md that  if the  licensor supplies such 

products and components, he shall (b) supply such items at 

internationally competitivo price- and (c) ho shall accord most 

favoured licensee treatment to the licensee from a developing country« 

L.  Patents 

In a numbor of technology agreements not involving composita 

technology and services,  it   is right to use the patent that  is, 

in fact, being obtained through the licence.  The first need in to 

define the various patents that may bo involved in any process know-how 

and stipulate that  cha licensee obtains user rights over all such 

patonts. It is alao nacossary for the licenso3 to be fully aware of the 

life of the patent in each context.  It is through patents,   in a number 

of instances,   that  licensors hold tho roal bargaining strength and 

it would be rare to find the system of pat ont s proving to be of advantage 

to developing nations in any instance. However, as long as the patent 

system exists in its present  form in most developing countries,   licei,a»se 

must ensure that tho patent  proirieions are carefully determined. As 

pointed out earlier, where the life of tho patent extends beyond the 

duration of tho agreement, the arrangements for continued use of the pat- 

ents after the agreement expiros rhould be made at the initial stags. 

Tha liconce agreement should also próvido that,  if any patent is 

applied for or registered by the licensor in respect of the technology 

licensed , tho liconseo would be kep^ informed and would acqjuire user 

rights for the period of agraement. It is also necessary to stipulate 

that, in the event of any alleged or actual infringement of third 

party patents by use of a particular technology licensed, both the 

licensor and licensee would deal with such a situation jointly. 

M. Publio Domain 

An important o lause often included by licensors is that the 

technology licenser1 would not be utilized by the lioensee after thel 

period of agreement. Where auch technology is oovered by a patent or pattai« 

the situation has to be taken care of by the licensee. Where it relates 

to unpatented know-how, this would normally be considered as knowledge 
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in the •public domain' in tho USA and tho licanaor would find considerable 

difficulty in enforcing such a clauca legally. Know-how once imparted 

cannot really be withdrawn axe opt that ite usa can bo restricted when 

it ie covered by a patent. Such a clause should be resisted by 

licensees and should also be revi owed by regulating authorities. 

0.    Trademark« 

Trademark rights const it ut • the right to use a particular brand   name, 

this 1« often viewed with great importance by licensees in developing 

oountries , partly because oartaia aaaee have a strong consumer preference 

and partly because without the use of a foreign brand   name,  initial »ales 

are more diffioult. It is important that licensees should, over a period 

of time, develop their own brand names as otherwise they would always be 

subject to royalty payments for the usage of a foreign name. This is 

applicable both to consumer products and to producer good«. For the 

period of agreement, however, the foreign brand nam« should be used 

preferably in conjunction with a local name, ae that after the 

terminates, the local name alone can o ont i nue to be utilii 

p- Vr'ilìml^n •*» Oorerniag Lew 

Xa providing for arbitration, it is neeesaary to provide that 

araltratiea takes place in the oountry of the Ueaaaee ami that it 

i«     a? • •*•*» of 3 pereoae, two of whoa would be appointed by 

tao reapeotlve part lee and the third person «greed upo«. Ubere the plaoe 

«f arbitration la outside the oountry,th« lioenase is placed at a 

diaadvamtege and hae to inour ooaaiderable ooet«. In amy event, the 

af the lioemaor eaould mot normally be eooepted. As far 

law, aaar doreleaiag oammtriaa have already preaerlbed 

tmat maaa law «amid aa that af tao ooumtry u auaatiam. Imia is 
lafltiante ami amata to be inalate* «pam. 



i; 

").  Othar Clauaas 

A number of othar clamaos relating to aspects such as  (i) 

assignability,   ;ii)  confidentiality,   (ii.i1  sub- licencing,   (iv) 

language,   (v) currency  of paynion.,   {vi)  inspection and reporting, 

(vii)  forco mejaura and the  like,  dr. not  norm .lly  present  too much 

difficulty  ir. the COVJS.J of negotiations and oar. generally be 

satisfactorily   resolved. 

FTOBI the above  brief resume,   it  will he seen that tho preparation 

of a liconce agreement  and *;ho related negotiating ¡strategy  is a 

fairly complex issue and requiree considerable knowledge on the part 

of the licensee as to the intricacies of iha liceneiraj mechanism. 

The  licensor,  in most  cases,   is much mo» experienced in the field 

of  licensing and most  multi-natlona1. '.ompanieB have a separata section 

dealing with this subject.   Ir, developing countries,   such a function is 

partially sought to be    discharged through the rogulatory  institution« 

set  up in a number of countries.  Such  institutions hav» necessarily to 

view tho licensing function from a national viewpoint  and thare nay be 

aspects where the approach of the  liconsoe and that  of the regulato«? 

institution may be in conflict.  This may  De so on a nustbor of natters 

such as  (a) the need for importing technology for a particular 

product, which may bo a non-priority or luxury ito« or in which adequate 

tachnological development may  have taken placo within the country,   (b) 

cost  of a particular technology,   (CN phasing of local integration, 

(d) duration of agressant  and the like. An overall national view has 

to be taken on «any of these «attars and these nay not coinei«« with 

the approach of a license« enterprise. 

It is finally nsosaaary, however,  to stress that a tedinole* 

Ucenoe is essentially an entarprisa-to-satarBrise transaction. In 

ths weaker situation In )PWense«s from developing countries finft 

thaaoalvea, there is undoubted need for a national regulatory 

orgnnisation whioh can anoure tan* suoh licensee are not plaosd in 

an unduly disadvantageous position.  Th* role of suoh » regulatory 

sgeooy mast, however,  b« a caraful bnlnnou betwaan overall nati« 
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int er eat« and the fracdoa of anterpriae« to acjuir« technology 

fro« élffar wit international aourcea. lue h haraonloua baiane« it 

«flan difficult to achiavo <ae it i aceaeit*to« the avoldanca of undu« 

interference on tha part of the regulatory body.  3uch an »fancy cannot 

aubatituta th« lioanaaa in tha licerci negotiation«.  It can and ah ou Id 

próvida ffanaral guidelir.3« and priacrifca tha'rulea of the fanal 

Thereafter,  proepective liconsaa entarpriea« rauat  ba loft  frjo to 

aeleot th« teohnology and th« licanaor and to negotiate the tama 

••á oaaditlon« of tha licence within the fraaework pr^acribed. In 

th* «ltiaate eaalyala, technology   i« acquired by and tranaaitted to 

aa aaterprie« an* the enterprlae «wat be left unfettarjd aa far aa 

paaaible. Technology licaaaiag, waare aucceeaful,  ha« bean ao 

»tea—a of th« goodwill that develop« bat ween the licenaor «ad 

tita reel pleat enterarle« «ni auch goodwill or* only grow and develop 

if Ileana«« eat arar iaee have th« neea«awry initiative, capacity aa* 

«aaharlty to prosead with nagotiationa and lieaaaing- within a broad 

pallajr fr—jawarh that any b« preaoribed by the govarnaant o« 

MÊÊmtmlÊÊ^mlm^llmtmmmÊmmÊa^aÊIÊm^ 
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