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Introduction
FARSELAAR AL

The purpose of this paper is to describe briefly existing administrative
and legislative systems, which have been adepted in selected countries
throughout the world for regulating, promoting and channslling the inflow

of foreign technology into these countries.

Parallel to iricreasing irdustrialization of these countries the
attenticn of irdustrialists and governments has been increasingly called to
the fact tnat the impact of agreements concerming importation of technoclogy
on the overall ecoromy of a country is wusually not limited to spending

certain amrunts ~f a foreign currency.

This impact is of a far more complex character and includes among

othera:
(a) Effect on balance of trade;
(v) ®Bffect on balance »f payments;

Effect on ths development of certain branches of the industry;
Immediate effect on thowse branches of industry which supply

compenent g necessary for license production;

o~~~
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(e) Effact on the export potential of a given country;
(f) Bffect on employment.

As may bve seen fromthis enumeration, the impaci of agreements for
technology importatiocn iz of a oomplex nature, which requires attention
not only of entrepreneurs and immediate users of 4{echnology but also of
many other sectors of econcay in geueral.

'I&:e.‘ following chapters describe in letail existing administrative
snd legislative mystums in selected regions (Socialist countries of BEurope;
sywteas adopted in Western Furope, USA and Japan; systems in selected
countries of Asia and latin America) and attempts at regulating transfer
of technology of regionsl and imtemmational charante.'.
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almanastrative retotse £ Lomlation of Technelogy Inflew in

Doty it Sourtry s f e

ov=r LU arr e liy o L roe? cocnomies of the mecialist countries of
sarese hve adopted o gvnoral s oamilar system fer o vernmental control
of tie nflow of frrevn toop tley, which io based .o the nrincipile

t Vot et by v tore gy trade transactionsa.

This nruciple oruivon sutiorivation for governmental  or government
controlled enterric.g o 2 getiate and  sonelude agreements of various

characters with foreig crmo g

Lo ceder to unify the dnanistrative system under the ministries
rl foreisy trade, suecialized tradisg agencies (or foreign trade
enter-rises) have toer o ot ,blishe! with the awum ~f supplying their local
ndustricl counterparts with the rojuired goode and technologies and

of melling their products on fe retay markets

With tne growing industrisl potentiil of the socialist countries,
move and more such tracding wencien have heen created; for example their
rumber in Foland hars increased frem 6 arerating agencies in 1949 to

almest 60 in the early 1970s.

Taking intn consider:tion the ~omplex nature of technology transfer
agresmamts  hich may include delivery of technology, delivery of equip-
ment; know-how supplies, training facilities, pcssibilities of joint
venturas both at nome and ahrcad, ostablishment of various sales nets
epecialized drading agencies charged exclusively with these “ypes of

transactiong have been created

These specialized trading agencies are lLicencintorg in the Soviet
Union, Polservice in Foland, Technika in Bulgaria, Polytechnoca in the
C33R, Licencia and Tusco in Hungary, and the Zentrales Biro f#F Inter—

nationalen Lizenzhandel in the German Democratdc Repubiic.

The administrative scheme for technology jurchase requires ususdly
that such a purchase snould be included in five year natiodal planning
cycles with an appropriate indication of the industrial ministries
charged with it# implementation. When a suitable investor is being w‘.
(or industrial enterprin‘h), the investor contacts the trading agency, Whic;ﬁ




undertakes the neceag

ATV atens t5 start an! fina)ize the

agreements

3uch a ayster hag rtain advantages arn f1zadvantages To

i tre formerp
belongm, first of ALl, *he papatby by of Fighiy advanced arecializatn

and commernialy ol el e g 2XTeriance anl exsertine, rapt: salariy
very valuablke £o; SRS IR Aarrangerents as owell as for nigh leve] negot)
ations with farelem vartaera Tnie ie of primagy tmpartapce when denling

with multinationa's and other saternatiopa! CONTAn e,

On the cther hand, the disatvaitaee 6 o system lies wainly in the

hea Lereauecratic machinery
vy

inelude the r

wnd the 5 oher o Jeesgan {e¥8la( they usually

larning oommisgion, industriaj TinAatry, ministry for foreign

T

trade, investors ang foreigm trading agencics), which have the right and

obligation to impose their viewg and “Fini™na in earh particular case

A other disadvantage 1s that no umediate contact

18 establighed
between potential licengors and p

otential licensses.

One should, however, underline the fact %hat the many decision levels

provided for accurate and detailed screening of the agreementa which,

particular view to tnis asystem, should firet of all it into national

Wlith
development plansg.

The currency considerations in terms of approval of contracts are not

of primary conc

érn once the investments have been included in the develop .

ment plans.

A more detailed information on systems in CMEA (Council of Mutual

Economic Syutemlg countries can be obtained from the text of Mr. Singh (1
and Nr. White (2 .

Generally in western Europe,
the Buropean Community,

logy transfer in terme of currency control and other governmental inter—

and particularly in member countries of
there is no Covernment regulation concerning techno-

(1) K.D.E. 8isght "rne Changing Role of Governments in the Regulation
and Promotion of Licensing Arrangements" (UNIDO: ID/WG.178/3)

(2) wnite US/UBBR:"Pechnology and Patents Sals and License
1E8/UsA nec.

Prospecta" by




RSN MDURES ¢ ek e bl ot D e provig: ong whioo b Tight

restrictotread rourterfarn gtk e, gty o o heeoring Lnereas gl

Therer e Cao o ccraideratyon s ol Heoted to anti-trust and
SATLLAT C atters s lewo oot T tre Tamroan Mardet This sxtends of course
far beverd Licocane ol r ot 4 sregent, attantion has heen directed to

various Uy ire and seliing arrangemorts and sinila, oontracts.

storeeant oy oare, vioweys v the e mpsaran of the Comnon ¥arket in
Broagasla hag towsn an tne ouryot ot Lioenae agreenents, and there have in
fact teon mumoor of decigr o tade o osuch agreements at both the
puxestourg Coart and tho o ommoraaeinn 1 taalf.

il

rnownorty toe Come tesion of the Comnon Market in Rrussels 18 now in the
process WP tareciiating zore preciaely whish proviaions can be included in

(1)

Licensing agreementa and whron are 11legal . This will result in

(4)

congideratla changes ¢ licoosing practices within the Tonmon Market.

The tusic ot for the ahovesentioned considerations 1s Article £5 of
the Ror Treaty, which say: trat rractizes "iitkely to affect trade harmfully
batween wosber states and whic® have the nbject or effect of preventing,
restraining or distorting ~o-petition' are not permissible and are 1llegal.
The actual trend of developrerts in the Common Market veeics to ahow that the
Commission .s alowly starting tn exercise a cortain contro. nver licensing
arrangements.  Tn ‘he period of 1061 te 1970 some 3,500 agreements related

to know-how and industrizl troperty were notified to the Commission.

An interesting situation exists in France as a congequence of a law

< i

of 1967 (decree no. 67/°2 of ¢1 January 167), medified in 1970, which

provided for the foliowing:

(1) A contract between a French and foreign party relating to the assign-
ment or licensing of the French party of "industrial property righta ....

(3) See "National Approaches in Western Burope on the Acquisition of
Technology by Licernsing” by C.G. Wickham

(4) TIovid




technica: asgistinoe | KNOW= % and enes)neer Fovamt be fdled witr e

Ministry o f Irtimtry At laagt twn - mthe before vt caor Srgcoants affort

(2) These will he eyxaniped DY tne Mimietro ar ocpder v, “ongl ler whether
teonnology avatluble g Prance n:g heen werssed) the Ministry is abliged

YO g1Ve 1ts viows witn Forty dars of contract Jubmigsicon.

\S) Yearly atatemantyg o cxpendy tures under cont ract BAave 1o e repcrted

to the Ministry.

This decree has “sen ~f interest an s far ag gt provided for tne
Ministry not to Approve or reject a licunage, but Just to exrress itg viows
on the agreciient tn tp, Frich party In 10 a new decree, nn. 70441
replaced the ~ld one of 1 467 With provigions of rerarting agreencnts ag
described above t. the Miristry of Industrial an! 3 ivntific Development .
This new law d1d not forgeee the Fomsgibility f the government expressing

ite opinion on rep-rted sontracts,

An rxtremely interest ing asituation has develped in 3vaia whero a new
decree nn.234 1 of September 21 1973, regulating the transfer of technology,
and 8 Governmental order of 5 December 1970 regulating the registration of
contracts for the tranafer of technclogy, ware introduced (both texts are

reproduced as annexes I -nd II to the present paper),

Under the decree all written contracts related to:
1) Assignment of rights for the use of patents and - .r
forme of industrial proporty;

ii) Transfer of unpatented know-how, plans, magnetic tapes
with digital information, diagrams, specifications, etc;

i1i) Engineering services;
iv) 3ervices in the form of studiae, analyses, programming,
oconsultancy and advice on management and administration;
v) Services in the form of education and training of personnel;
vi) Documentation and technical or econemic information services;
vil) Other forme of techniocal assistance

skall be submitted for approval to the Registry of ‘omtracts for Transfer
of Teohnology estadlighed within $he Ninistry of Industry. The Deorse




Liter o en contracta would be

arproved oy e Ceetoall o comtract e an Farce at the date of the
da ey P vt i w1 [ EA R

Tne v oo Tt L st aates 1n detadl the way contracts
have too e s st by pesieteat o and o spproval and gives a detailed
frery oty 0 o T as e aiona Whiel will not he allowed under the
Vi -

Crtortoeat e 0t e ot St 1 ot pogstble to evaluate the

effect of tou oo legysiats o oo transfer of tachnology in 3pain. It
st ld peo i dertined that vecent S3panich legislation bears a number
uf gurilaritics to coplier Mexican lomiglatior, which will be Aescrided in

the next e tion of s aper.

In the "4, SJovernmert interventimin licensing agreements is mainly
based on the Skernan cul Clayton actu, which are major basic anti trust
legislations.  In recent times, 1 number »f cage decigions were directed
against particlsr licenaing orovisions, which may hamper or reduce
competition . -B. Finnegan in one of ‘iig publications (Y))enumerated
gome of the restrictive clanges 1n nataent and 'mow--how agreements, whiok

would bo econsidered 1ilepal un the United 3tateas

L. Tie-r clauwsen £ oroing the licensee to purchase
materialn ard components from the licencorg

11, bLixitations sad resirictions on the licenseo's
Aprroachss az to other products and services,
or to obtala competitive technology;

1i1 Hestricte?! or limited use of patented material,
whick wonld cioate a monopolistic gituationg

iv. Package licenses including patenty not required
by the licengee:

v. FPrice fixing;
vi Territorial restrictiona within the USAs

vii. Certain types of cross licensing provisions.

A number of decisions of US codes have led in many cases to enforce

transfer of know-how by the licensor whenever a misuse of the patent
rignt was found.

(5) M.B. PFinnegan: Anti-trugt Problems in the USA and EEC/LES Conference
Tokyo, i 72




I1I.

An 2 aroade i ayan HrLroact te the ruentlorn of regulat ion and
Fromotacn € fors im terhrolegy inflow has heen adorted 1n post -war Japan,
where sne < £ the rAGLr driving farces of a rapii growth of Iy avtg o0 nomy

hars been the visora.g titroduction of fereign technology

For thas parcose Jjasan adeonted g systom which requires that ail
techinulowy grewmonty mcluding their sxtension and/or amendment g ar
aiblect to girnroval by he Tupanese fiovernment.  Such arprovals are granted
almogt autnomat tcally by the Bank of Japan for cayments not exceeding
US% 50, 000 All other caans aro aubmitte{ to the Yinistry 50 International
Trade and Industry (MITT), which has to consult all other agencies concerned
and to give its Approval within thirty dara. However, eoncerning the termg
of individual licenging agroements, no riles have beon published or miide-
line.. matabliahed (("'). All judgements sarc made on a caBe-by-case basis
ty competent authoritics I each respactive field. As mentioned above,
all submissions related to seven specified sectore required a cage -by-case
anelysis up to July 1973, but since then such a procedure ig mandatory only

for licensing agreements for computer technology. (7)

Close co operation with the goverwment and industry has ensured that
this regul 1ting policy has funotioned in the best interest of industry and
and the country's owverall economy. Generally, the Government's decisions

are based on whether technclogy conforms +o national goals.

An 1nteresting aspect of licensing in Japan should be mentioned,
namely that licensing agreemenis must be also Peported to the Fair Trade
Comnisgion {FTC), which was set up under anti-monopoly legislation and
whisth haas issued guidelines prohibiting certain restirictions on the export,

acquisitions of competitive technology, tie-in clausesn, etc.

dmingtrative and Lo iglative Systemg for Regul tion Promot.ion of
Foreim Technolog:g Transfer in Selectad Countries of Latin Americe and
Asia

The countries of Latin America have been varticularly active during

the lest five years in regulating and controlling the inflow of technology
into their induatr.es.

(6) M. Jxano: "Practiocsl Remarks concerning the Selection of
Teohnology..." UNIDO ID/Wa.178/4

(1) "Easentisl Preparations for Intornational Licensirg..."
UNIDO ID/Wa.206/1




Tl Dot cow i wvapes ! in thwee mattere, *here is the feeling
thst oa new b oo pan been rntreoduces bv come Latin American countries

in thie vartooular tholt.

For *hee Jarrese or thre 0 por 1t analvels will be provided
for Argentin. ar ool Moy osan aystoms ag woll an Anddean lerislation, 1in
addition 1o = araey deacryytion of the adointstrative svston prevailing in

India.

Two laws were eracted on Argertina 1n 171, law nn, 9118 prohibiting
the impositicn of certain restrictive conditions on the aut~mobile
tndustry, wnd law no, 1231, which prescribes the regulation of agreements
for foreign ¢.cunology ard patints and ersates a national registry for all
such agreements These laws stipulatc that contracts will not be approved
«f they countain oiauresn “hich, among others, force the purchase of aquip -
ment, raw iraterials or components from cortain aourcea, restrict export,
include unreasorable grant -back provisions, provide trade-mark livensing
without know how, impose jurisdicticn of Poreign courts or require un-

reasonably nigh payments.

A new law, no. 20794, was 1asued in lat» 1774 in Argentina replacing
the eariier onee, the main provisions of which are contalned in Article
no. 5 (stipulating whica contract approvals will be rejncted), and article
no. 6 (enumerat ing restricted clauses, which cannot appear in sontracts).
To the mogt interesting provisiens of the law beleng the conditidne
stipulated in article ¢, wnich sars that "the authority of application
may deny the approval of any contract governed by the preseni law when
the acquisition of the technology in the proposed manner produces directly
or indirectly any of the following effects:

(2) establishes the obligation of acquiring raw matecial,

intermediate products cr capital assets from specific
origin o>™ source of supply;

(b) regulates, alters or limits production, distribusion,
marketing or exploitationj or the distribution of
markecs Or the execution of any of them:

(¢) establishes rosale prices to wholesalera or retailers;

(d) exompts foreign contraciing parties from their liability
in the event of action by third parties;
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ll1renpop. { !

Th‘ ‘l""lw p."f)vl"i(*.r'? fap the by ‘.P‘a?“"l" L vhE ety vi b otr e
Or sxvensiona ehould w gut. 1ttod with s thirt, lave «1+v. - o Srat e oo
National Regiativ for "lranae Uontracrs and Cransfer af Teetpe i s reated

by law nos 1)231 af 1771)

For obaarving ¢he pules of the law, 2 ruer 7 onalties e ey
foregesn. Au interesting novelty in this luw oy tre aprt, con L, ek
overg the possgibllity of getting alnice frov e Patiog g, Regintry on
agreement conditions priot to offici 1 siwiseior for approval and regis
tretion. This way, the lesislation gives tue o portunity For extra negot

ations with foreim partners and local artroprone p,

The Mexican legialation introduced as from Jan: ary Yy 197 provides
for the creation of & na%ional registry of techn. (7 transfer. The law
was prepared after very extergiva discussions a9 asgegament of tie experien
ces of Argentiina, Japan and other countries i "5is el d. The hasin
orientation of the Mexican technology transiar pelicy derives frow funda
mental primeiples in econ-mics and intarnational relations The Mexican
legislation in this field ig oriented towards the development of an
efficient and rationalized proceas for techrnolsgy iiportation. Although
there iu recognition of the cowr ‘'L dependence on foreign technology,
an important objeotive of this legimlation .3 to gain a degree of control

(8) The text of vhe law is baing reproiuced according to "Les Nouvelles"
Besoh *%5; VYol. ¥o. 10, acst (fOT full text mee Annex nc. 3)




1)
T e SOt term oot eant an tecnnological 1mpact ( .

T bt sl grreements it be cyanined hv the National

i ST R WLt g, e constderaile detail i
[ N S Ja0tlon s that “ost be elinanated from
o rtt ot e s bk Dy b s (atas thal the fellowing
cete b e artinle )
AR S B T T tranaer o toshnolagy freely
Tl e i e gy prova h ] bk is the same
At rr e o cevsiferation does not represent the
Terlleal a0 ired or somntaittes an e Justified or
KTere jye el e R clat il econ oS

Vner Jre oo e Lneg edo ] o e pert 1t the surplior

tooremaiate o rtopyene Girectly op rdirectly, in
Phe adiconer bl e e pig o f the technology;
L R T - walym wrerously or

it ito the o lrer 0 technaelogy, the

cateita s brouie crapta o aynd ey or 1ncrovaitents

lff‘ pad i t ,f s e

/ thoy ot o b i re malprent, tools,
R S B S RS SU SVE R 77O any given
A e M

X Lo s the transicrects oro@uets or
services i oorohibited | aeairat the 'est intorests of
o conntr s

When Limitations ar s irpogcd on technological research
ar develormernt ooty trarsforee;

-

Whon the e of corplomentary technelogies i probibited;

Aver theee Lo 0 obligation to sell the products manufactured
by the tranoiores “XCinTively 16 the supplicr of the
tochnolosy;

When the transforee is required to use permanently perasonnel
d2signated bv the supplicr or the technology;

(7)The Mextoan i »f Techuology and Transfer and its Impact on the National

Economy" V- 1. Aevilar, TDJIDO/ID/'.JG.W?‘,/?




dhen the volume o profiction 1n Jinited or

STices are impogad fap lcrieatin
ar for exvartati o

#wle and rempale

congurptio,.
(12) 'Men tus fransferee 1w oreguired 1o 2pn0int the
ology ag *re exe
agent op tenreseatative i

Bupricer »f tech liuive gales

Maxico;

(13) 7 Wi an unremo, e tapm
eatblighed; 5y % tepms Fnall
ten years;

ANy stion g

NS cage exceed

(14)  when the parties gt te foreign oo
1T oanyv ront roversy i the
nant

irte Tor lecision
Irterprepation »~r enfope.
of the foregoing acts, agreesmenty op coniracts,

The law, howevar, taking ints account a need

for elagticity and facts
of life, provides for the Posaihility

o approvin contracts inecluding
PP £ c

clausen as stipulated under Article pointe 1 1.

howevur, exists for the nestions |

Mexican legislatinn requires

No excention,
4,0, Yy and W oof this article.
compulsory registratiog o° all
introduetion of the
have been concluded both hefore and

»

coriracts heing

in force at the dete of law and thoge oontracts which

after this date.

Usually the Natinna] Registry iy cbliged t-~

Lsgue ity decigionsy within
90 days of the submisgiopn

datae,

As may be seen from ti

1@ above ghort reviewn of the Nexican legislatlon;
it gives the Governmnent the powor to deterriine the registraticn, evaluation
and acceptance or denial of contractual transactiony that take place in

Mexico.
A second rinciple is to eafeguard national 8conomic and technical
autonomy. (10

This explaine why the basic criteria for determining the

refuaal of technology contracts take into account the
hational objectives and legislative normg

country.

acceptance or

and procedurcg axisting in the

The Mexican law bears a number of
of Argentina, systems in Japan and deo:
However, a basic distinotion should be

similarties with the legislation

sion no:24 of the Junta Cartagena.
underlined, which is that the

(10) 1Ivid.




Al raae Contrary to ghe
otween Gationaly op

e st fareim conpanies.,

it glves tre right to
3oeontracts of whicn
at the legislation Cavrery

PATtacle U oof the law),

i een adonted in

nt Indsaeara.

sbonistrati 2 euidelines and
FONCOTHIN b e e ey Teoalion Ly anntled the Governnment
Y

0 S Contral o cver toohneg,, T oiEpoartations. Accorda ng
f11) , :
' ):: Ml e 2 000 yrreerenty ave bteen gsigned in the past

Indin dinvaloin- 40 aald U oorerm mlhi—ora.‘ion, which ig ‘hae

VT Dl and bnow NOv arregaents,

oWl vl vniat and 1ve system and
o Por arproval Ap e contracts involviage fore:m teciinology: within
SEry of dndonts 4] Doyelop, mhtothere s othe Secretariat of Industrial
calaconnaged A0 v nae Canaittooss
Preovein, oy P

TArGl o fnvest et Hoards

Project Approvals Toard .

All suplicaiiong rap “Lqulrines o licensos heve to £0 through these
comiittees hafaprs 1, Grovernment eiven tne go called letter of intent to the
indugtry . thug erailing it Lo ntopt negotiations with a foreign conpayy.
Fenerally, tlie curront gildolines for Foreilm licessing igreements in India
are as followgse

(1) I7 a cortain t cheology 1s nvailable in the country the same

technology glionll net pe imported;

If a certain technology car be bought by rixed payment, this
should be done. Bauity participation is not encouraged;

License fecs should he reasonable;

Royalties, irT any, should norinally not exceed a five -year
periow and %% of the galoe value of the product;

(11)  “Pureien Licensing Aprecncnts - 1q Experience in Developing Countries
with Special Reference to India" by Dr. 8.V.C. Ratnan, presented at
UNIDO Seminar in Manila, 1974




When technolomy ig imjyorted thne supplierr of teshnology
is chliped tn agrociate bisvself ith arer 5T the rational
40 institutions gn that at tre CYNIratyar 0 ey, AT
ment e ountre i1l ye el raliapt Lot roemard ta the
tachnologs;

48 far 13 pogsille. restrictive ¢lauanmn concerning suk
liconamaz and QXPOM At on of rondn canuTnetured nder
licenss anoul] we elininatod;

Whenevor Suhgtant ia’ fYNarYs ure involved, some nf the ahove -
mentiomed riravigions are ralaxed, as one or the cost
important oldertives of the Indian Gorrermaent  ig chicouraging
expourte;

Under speciaj clrcunstances involyin, sonhist i ~ated

tec:’mology, special conditiong beyond these guidelines are
vossible (12,

To be quite complete, the current review could include descriptiong
of the existing repulations in Brazil 4 Coln, bia i A8 well ag existing
systems of explicit guidelines in the Philippines and Indonesia. However,
because of their similarity to those already analysed above, these

contries have not been traated separately lLera.

An in‘tares‘cing publication in thig regpect hasg recently heen issued
by UNCTAD under the title "Preparation of a draft Outline of a Code of
Conduet on Tranafer of ’I‘echnology; Selected Principal provigiona in
NHational Laws, regulationg and Policy suidelines, regionai regulations and
other materiai relevant to the preparation of ¢ draft outline of a Code
of Conduct on Transfer of Technolopr

IV. Regional and International Attempts at Regulation of Technology
Tranafer '

30 far, onc ocould nane only a f-w casos of regional character

ansfer of technology, out of which

The sarliest regulation wae an anti-trust legislation of the European

(12) UNIDO Seminar held in Nanila, 1974
(13) WOmAD Publicstion /8/04/20/2/Supp1 . 1 /adandum 1




Teoreet ot s s reaty of Rome in PANT article 45, which

"1 The fol Loving niail n deemed o e Incomnatible with the
COron U aphe arel shngl hereby ppohilit Wiy agreemont hetween
PUOTITISE T uw dec s ong hYoasaociationg Lf enterprises and
VY carserted sractipe, whirh are 1ike L7 to w'faet trade between
the Merhor o 3taq wd wiiieh have ag their shjact or result the
PUBVeRtaon - reatrictior - dirtortion of competition nthin the

BT Lot darket, gn Particular these cnsicting ing

(a) +hneo Aireet Sr i irent Jtxing of purchage or gelling
SrYees or of any sther ading conditions;

o ; R _
(7 tre Nitation 5r control o production, merketa,
technical dovelopment ep Investment s

(¢} rarket sharing or the sharing of sources of supply;

(d)  the anplication to fartics to transactions of
dneguar teras ip respect cf ecuivalent supplies,
thereby placing them a1 coupesitive disadvantage;
or
(e) the subjecting of the conclusion of a contract to
tne acceptance by a party of addition=) gupplies
which, ecither by their nature ar aoeording to commercial
igage, have no connection with the ;a1 wet of such
contract,

"2. Any agrecnents or decisions prohibites pursuant to this article

shall be null ang voig,

"3, Neverthelese, the provisiong or paragraph 1 may be dao“zftd

inapplicable in the cage of:
AL ngreemants or clagsses of agreements between enterprigea;

any decisiong or classes of decisions by associations of
enterpriscs, and

T BNy concerted practices or classes of concerted practices,
which contributn to the improvement of the production or
distrihution of goods or to the promotion of technical oy
economic progross while rederv. to users an equitable
fhare in the profit resulting therefrom, and whichi

(a) neither inpoges on _he erterprises concerned any
ra-trictions not 1indosps; sable to the attainment
of the above abject.ves;

{b) nor enables guch enterprises io eliminate competition
in respect of » substantial proportion of the goods
- concerned",




Directly concorra wi‘h the transfor »f tehnology is regulation
no: 1 o0 the Counnli of Febiruary 162 and Farticularly article 24
Other conglderntiong eacerning Common . arket resilationa of Lirensing
and transfer of technology agrecments nave been included iy gectior |4
o1 thiem paper.

A different approach has heen adopted by counirios of the pgndean

aroup (Chile, Cotombia, Ecuador, Bolivia, Peru and Venezuela), whizin

approved in December 1770 decigion no:2s of the Commizsion nf 4+he

Cartagena Agreement on common regulations

woverning foreigm napital
novement . trade marks

y licenses and roy i1t tes,
The Andean legialation provides for the mandatory submisgion to
appropriate goveramental institutions of men

nber-countries for examination
ard approvu.l of every ncontract (14)relating to the importation of technology

These governmental institutions will
"evaluate tre real contribution of the imported tec

or to patenis or trade marks.

hnology by reference

to an estimate of the probahle profit from 1t, to the price of the goods

incorporating technoiogy or to other 3pecific ways of quantifying the
effects of the imported technolegy » (15).

Paragraph 20 of the above-mentioned Decision 24 is a key one for the

Andean regulations of technology transfer agreements as it contains
specific prov

isiona and conditions which will not bhe

authorized by govern -
mental institvtions of member

countries (see Annex IV).

Acoordingly, paragraph 25 of Decision 24 enumerates specific restric-

tive clauses in trade: mark agreemnents,
and which are:

which will not be allowed in contracts

(2) olauses prohibiting or restricting the exportation
or sale in specifio oountries of products, or gimilar
Products, prepared under the trade -mark conoerned;

(b) olauses Tequiring the use of raw material, intermediate
€oode or equipment supplied by the trade-mark owner or
subsidiaries thereof. In exceptional ocases the importing
country may acoept clauses of this nature, provided that

the price corresponds to the price levels surrent on the
international market

(15) 1p1a.




the praduntg
ta the trade

atf supplied hy

tdional Yogigiations an Latin Anerica
ATVe e affoeteg b tb ardean Oraup Reaslut Lor wid viee versa. 3o
HES TS S T coohuntries ) cipmatoriag of Decizion 24. have adontad
wid introduced nationsl wechantsma, like acreening, evaluating and

srpraving of transier of techinatony agreements These are Peru, Ecuador,
ard recent ly Yone wuela

Probanly tho aagt “ortroerdggal and Aigeuaned attempt at international
regulation of tpanaier ~f terhnoingy 1s the g0 called International Code
O Condict on Trakpsl ™ Traanlor Par the joirpose of this paper a draft
proposal of the Code af 0 on et will he cormonted en as it was presented
2t e recent seet Lyr of w1 intergove amental group of experts conveyed
Ry UICTAD in the feriod of 4 40 14 “ay 10T9 in Geneva.

i

The proposal o7 s of - o bresented ot the above mentioned UNCTAD
Heetineg was baged on the Pupwoch draft, and considered that (acccrding to
tae Pugwash draft) ', il tecknolomy trangfer mechani amg including
those involving international technolasy trade trensactions, may differ
according  tn relitien) and eoonomic gyatems ard lovels of development,
e zecess by nodern techrology renresents one  of the basi: conditions
for soc1al and econom:c development of a1 countries and the maintenance
of world peace and the ,ncrease of overall prosper ty. It ig congidered
of vital imnortance to establisn and implement international rules that

would enable every country to appropriate equal footing in the international

7
teconology trapsfer", (16)

Following the above rrinciple objectives, the Pugwash Code of Conduct

—————

(1€)  sec UICTAD noo. TD/E/AC.11/L.12 “The Possibility and Peasibility
of an International € xlo of Conduct in the Field of Transfer of
Technology".




{ere Anrey ") wag cabrirtted by fhe 'DOTAD Secretariat for comgiderat 1on

with r the evwvernme ita] Erooap on translep o F bochnolsey  whinh met

in

P e
Jogy ver4,

The developiae oot oy representoed Ly the dreir f 77 at the

e

Toiitten cg Transfer of Torbuslym . whiicy 15 a ot cutabliated Uy the

TNCTAT Trade and Jes, iopooat doard g July VM iteaduced A Ieart outline

oF the propored code oF couduct T teennology transfer, which oocame the

g i working documcent

(1

of tha recent sesgion of the intergzovermynental
Y,

rroup af Capaprty Vodeena . howovnr o brat the doo.w st 3usmitted

i3l
the group o 77 cannot ino1te osregent form ne acceptad Ly all couniries

and become an international 'metrument governing transactions related tn

the tranafer of technology.

Apart from ather questions, there atill exists a basic controversy

on a fundamental question as to whether t}
a legally binding legigl

1w code of conduct should become

ative act or a set of principlea whi:h countrieg
may voluntarily observe.

Tho very important issue in connection with this document is that the
proposed draft ig [ar ton broad
’ nuaber

and detailed in scope and includes
of unrealistic conditions, which could hardly be accepted

not only by suppliers but also by recipients of technology. Taking this

into consideration, it is felt, however, that the work on a cods f conduct

will continue and prohably by the ond of the sevent ies the document will

find its final form acceptable to all interested parties.

The value of a code of ~onduct is enormouvas for both recipients and

suppliers of technology, and onec could expect that the trading of technology
at the international level will undergo beaic modifications.

Pinally, it should be underlined that a ocode of conduct opens for a
number of developing and industialized countries new prospeots in terms
of olearly set up principles of technology transfer; for a number of
developing countries it presantes a certain set of guidelines concerning

the way of handling transfer of technology agreements at the national
level.

(17) See UNCTAD documen* T0/B/C6/1




IS o - (R SR PR LAl mal ogng international
e bty L et b e y o Muiber of countrien have
S N e I AT bhe porag Uothe present paner, one
A T Pl ot R VAT ey ol o o ope wlministrative
it IR r SRR SR Y L e e Thin gvaten haq been
aprit. Vilaet e RN nlin A gane other sountricg
Tt ol ed e T Tt iny tnea Pakiatan Ir. thig
e toshoygd ol bt vie gy oy “diinistrative ayatem
to berdiies o RN iprapay fap “urchage Af frareipm tochnolog:
e, b LRI PR VRIS S iortant rale,
Tre ek g JRPCGAch jooay tezielat pve nature, with necessary
vianisteat oo unchinems  opg hAas ueon

Texion Armn*znm Jaang

Spaln and

~dopted by such countries as
ira

B

Gueoamidd say thag VOorid tpads ip technaoinegs g facing basic
chanres | wiiy cope Jd more active marticipation of fovernments. Ty
BCLMG TPon the de re Daent iy this enecifac area of trade with {ta
Tirest 1inaet bt rialivatiep t

Phact te 1ime

7 whrestricted trade

in tecnmology g gron. Sorever,

Svenosvel indugt rinliced countriem Ao Japm, France, the USA, Spain
wd TRC countrieg

ARV nore b e comelusiog that there should be a
sertain aantrea) Polo o1 g ty the poverumont o

r by its administration
on the trade ofr ‘f(’(‘.hnu‘n()ff:f 11 the sonace of

its regulation and channoelling.

Kxperience in atteopta F international regulation of trangfer of

technology iy YeL ton frenh ty psive 4 clear picture vhether such attempts

are justified and rogly e successtully carried oy,

A ¢ ot deal of effort has heen wade, mainly by UN agoncies with
encouragement from the gorernments of many developing countriaesg,

It should also be mentionen that partiocular

activities of UNIDO in

ation of transfor of
immediate ugo.

practical aldaptation of anv international regul

technology at the national level are of




ANNEX 1

* DICREE 2343 ap 21 SEPTEMBTR 1973 REGULATING
THE TRANSFER oF TECHNOLOGY

Article 1 1 The trunefer from abroad of technology set out in document ed
contracts, covenants and dgraemsris, the regulation of which is the purpose
of this Decree, Tay take one or more o° the following furms :

(a) Transfer of patent rights and of other types of industrial
property.

(t) Trausmission of non-patsnted knowledge, of plans, magnetic tapes
carrying digital informatiop, diagrams, Bpecifications and
instructions ang, ; the transfer of confident ial
information applicable to productive activities that has been
accumulated by and is the property of the entorprises controlling

Projsct study and development , preparation of preliminary or
fmibility studies and technical plans for the aexecut ion of

(d)

(a) Sarr trairing and re-training, whether or not connected with
those r . vices.

(?) Technical or economic documentation and information services.
(€) Other forms of technical assistance.

in any form for the transfer of foreign
or than the

» resident or legally established in

Trade shall have the following

sppropriate adnirist rative
partment s Specifically concerned,

to enmsure that red in the manner most beneficial
to the nations)

shall take the final decision regarding the
ign currency payments in connexion with the above




Article 4 0 Uoefore raschite a deo i siep concernirg the registration of the
ontracte teowhion the Prosent Necres rafaprs, the Ministry of Industry srall
Al o w mandatory, report, whion shall om Pinding, from the department or
lepartment s - smpetert to deal with tie ot tact ~f the cortract or the type
Sftachnolae te Wt b it refars.

otk tha tige taker to reach 4 daciaion cencerning applications
for tre ragistraty v o) eptracts and that taker. t the Ministries concerned
ooissue Their reports shall conform to the yrevisions of the Administrative

rocedure Ay,

Artivie__; f It tre opinion of the Ministry of Industry or, as appropriate
r“f‘—t.h?(‘;f;pnt art firistry the contracts include restrictive clauses which
prevent, ‘aopardize r hinder the technological development of the recipient
of the terhnolosgy, iimit his managerial freedom or repredent an unfair
practice Ly the party -oding tha techrology, entry of such contracts in

the liagister shall te refused or, whers appropriate, thay shall bte recorded
With a rote of suci iroumstances which stia]ll produce the affaects referred
te in Article 7 of thia Decrea. No contract on which the report of any of
the tepartmerts referred teo iy arti~le 4 1s unfavourable may be registered. |

In particuiar, ne coentract whi-k luplies ary limitation on the
export possitilitiss nf the 'resident part or of his or its sources of supply
shall te registared unti] a report has “een received from the Ministry of
Trade.

The aforesaid reasons for refueing registration, or for permitt-
irg registratior with a rote in the Jegister, shall apply in general to
all contracts excapt thoge relating to the transfer of tachnology for the
production or use »f equipment for national defence, in which certain
regstrictive clauses may be justified as ir the national interest.

A contract on international technicas co-operation that lays
down in adequate detail the specific conditions binding or tha co—~operating
parties to private contracts for the transfer of technology shall in each
specific case be registered without the note of the circumstances prescribed
in the first paragraph of this article.

tefusal of registration shall be communicated together with the
reasons therefor to the party coucerned, which snall be allowed a month to
remedy the indicated deficiencies. In such case any new application for :
registration shall comply with the procedures and time-limits laid down in
the preceding articles.

Al’ticle 6 H AR SR R R R I I N W PSP

Article {_: Administrative authori=ation of the installation, aextension
or transfer of an industry included in the sectors listed in articles 1 ‘
and 2 of Decree No. 2072 of 27 July 1968 may be subject to the condition §
that the enterprise has not been refused registration of a contract or had ‘
a contract enterad in the Register with a note of the unfevourable circum-
stances referred to in the first paragraph of article 5 of this Decree.

Entry of contracts in the Register may be regarded as a
technical oonditfon that the industries included in article 2 of the aforesaid
Decree may be required to satisfy, and may also be taken into account, in
accordance w.th the rules in force, in granting the benefits applicable under
the procedures for the encoursgement and promotion of productive activities.

e A R e ARG ¥ o i LU v w g s




Article 8 : Individuals or corporations resident or legally established in
Spair who hava contracts entered in the Register shall communicate withirn
two months any alterations in the said contracts aad any substitutions,
extensions, variations and modifications of their terms and conditions
tnitially registered, and any such informrtion shell be ineludqd in the
mendistory report provided for in rticle 4.

If as a result the Register concludes that the contract has
become unfavourable, the provisions of article 5 shall ty analogy «pply.

Article 3 ¢ The Ministry of Industry shall periodically ensure apbropriate
lesenination of information which may help to give a clearer picture of
the wmarket for the acquisition of foreign technology. The national research
oentres simll alss tga informed periodically of the type of technology
contracted for, sc that thay mav adjust thair research programmes ss far as
possible to technological objectives that complement or improve upon the
commercially current technology. In either case due caution shall be taken
to protect any information which may constitute an industrial secret,
espaecially if the technology is connected with national defencs,

miClQ' 10 - 13 H M A A
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aecty
T The duty to o Ly for wntey  of g L, vaiant g
- gl agreamonts in the Heodoiter sat s iohe ey ’ ’ H
R SV September 1410 yhald relta pe 1) ontroot e v ver gt Ul e ement o
under which faorei,m, technoingy 14 soqusieed itrectly oroandp o4y e ronarh
the agecny of . Spaniah national, regardless of b rcturs 0 the
~onpideration given Ly the recisint o{ tha [P RN R R IR SN B S Ay, 1
2 tanpible fom, nonetary or oty raiac, e iy oy ity o e 1

1.2. Gueh application shall be made by o hividuad v cornorstioag

domiciled, rasident np legaliy cctablished in Opair whi i reciniant af
) technology.

1.3, The application shall he submitted 1n tr . {icite 1o the form
of a raquest to the I “tor Gencial of Industris) Bevelonmant gl Teohno Loy
and shall be accompanid by three cories of ti,.- contract, which fer the
purposes of this Order shall be dramr up ir Spanich, of the memoranduns
and of the document ary eviderco specified in sub-varagriphs 1.9 ard
1.6 below,

1.4. The memorandum shall include informatinmn and data ~n the
contracting parties, the technologicil corntent of the trovsfer, the scope
and terma of the Agreement, and any other data supnort ing the content.

The apprenoriate forms for the amplication and the memorandum shall be
provided by the office of the Linietry of Industry.

1.5. The documentery evidence shall comprige -

(a) A public document declaring the applicant's repregentative

‘ Btatus;

| (v) Where the applicant is an industrial enterprise, a copy of

H . .
[ the entry relating thereto in the Industrial Register or,

i where appropriate, the most recent addition thereto;
; (0) A copy of the Governmert's decisinn, if any, authorizing
i I foreign pariicipation irn the capital;
P (d) Wnere advisory or project development mervices are concerned ,
; complets texts of the agreed tochnical offers and

specifications;

() Any other documents that the Ministry of Industry may
consider necessary.




Poon Tha SPEdzations, « tities and onteprises referred io in
Ttieloe Toof Twpepee LR N SRR which contract for the
Drevisior of taepy s studies snd sorvices by foreign advisory and
rroject dovels pernt rteririecs shall attach to their applicatiops
decumentar, eyl oo af Lo ttemut 1o ont iire the requirod garvicas from
At leant twe erverprises which  ape lated ir. the special section of the
deerrter of Cansult o wit Industri } Progect Dovelorment ‘nter-rises
establisie guder to.. far sain Peeras, and which work Lo the sector to
unien the oot et bl ore,

The 1 oresard vl bonea shill include the defiite nroposals by the
Srdllah ertercpises Ty £ iling thess, some other authentic means of
proof. If such avidenc: cannot be furnished becnug: oniy one siiterprise
Or oL cupacle of aravidings the required service ig listed {n the aforesaid
rrecial secrion, the aprlicwmt &4 11 ancloge with any offer by the listed
Crternrise the voresriste certirication jasued oy the Office of the
aaneral Diractien of austri 1 Davilonmont and ‘lechnology.

Where toe cortifiecation refarrad o in the nreceding paragraph
28tablishes the ebility of entornriges ligted in tha aforesaid epeeial
section to supply a specific wrcontage - lems than 85 per cant - of the
required servicee, it shall alan bhe fnecessary to nroduce avidence of attempts
to obtain the gervices correarnondine to the remaining perocentage from the
entersrises listed in tlo sn2cial section, provided that the activities
covered by each of thoge nercant wres are technically separa .la.

fectiop 2
REZLION <

2.1 Applicatione 8hall be submitted directly to the Office of the
Director General of Industrial Development and Technology of the Ministry
of Industry or in accordance with any cther procedure provided in article 66
of the Adminietrative Procedure pct.

2.2. The applications shall be classified by the Office of the
Director General of Industria] Development and Technology in accordanoe

with the provisions of the following paragraphs indicating the procedure
to be followed in each case:

(a) Contracts velating to the transfer of technslogy for

shall be sent to the appropriate military department,
which shall report whether the existence of restrictive
clauses is justified by the nationa] interest, in
accordance with the provigions of article 5, third pars.,
of the Decree;

(b) Contracts for the transfer of technology councluded
under agreements for international techniocal Cu~operation
which lay down in adequate deta’ ] the specific conditions
under which private individuals or corporations shall
co~operate shall be regirtered according to article 5
fourth Paragraph, of the Decree;




Contracts not covered hy eithar f the foregoing
paragraphs and, brcause i the #ab ey of the transfer

or of the type -t technulogy agreed sn, falling within

the competence .f imasterial department stner than

the Miniatry of [-dust ry. Mhe Ancuments shall be aubmitted
e the Technica! ffice of the Berretary-General of the
particular Miniatry, ‘o gether with request tor the

report referred to in apticols 4, first raragraph, »f the
Decree. If the conclusion of the tepoit i non—registration

with notes, the ir .metances and ot tiong t., by
communicat el ¢ the party ghall be ftated in the report,
as provided f.r in article Y, M1fth paragraph, of the
Decree and asecti ded ~f this Order;

Contructe not covered by the foreg.ing paragraphs whose
investigation 18 the responsibility 5f the Ministry of
Industry becauae of their subject. The appropriate
sectors]l department shall examine such rontracts and
indicate, if Aecessary, the importance and scope of the
restrictive clauses contaned therein, if any, and the special
effact of the expenditure entsiled 1n the light of the
industrial policy of the Bector for which the transfer is
intended. The sectora] department shall propose the
category, if any, under which the contract shculd be
registersd,

2.3 Por the purposes of rogistration of contracts classified under
categories (c) and (d) which limit a "resident's" export possibilities or
his sources of supply, the competent Ministry shall request from the Ministry
of Trade the mandatory report referred to in article 5, second paragraph,
of the Decree.

2.4 When during the processing of a case circumstances arise in which
in accordance with the provisions of this Order, there appear to be grounds
for not registering a contract or for registering it with notes, the Office
of the Director Ceneral of Industrial Development and Techrology shall so
inform the party concernad, in all cases before any hearing is held, in order
that he may within one month remedy or modify the defects which causie the
contrect to be placed in the category in question. Such remedial measures
shall be specified in an appropriate documont signcd by the same comtracting
parties anl providing that the defocts originally agreed on whioh are roferrea
to in the communication from the Office of the Diroctor General of Industrial
Bevelopment and Technology shall be amitted or amended .,

Secijon }

For the purposes of the provisions of ariiole 5 of Decree Bo. 2343 of
1973, the WMnistry of Industry or the Kinistry competent to deal with the




cvered byothe controo 1s ot e used, v relatinn to the rights and
sbligations which the parties asswie wnder the countract.

In the = o oaprehengyve “viluation, provisions f the followt typeg
3 LI ¢
shall bLe amorg those regorsled ae unfavourable termas oy agpects of the
contraet s

Lo Provisionw wiich pechyt vy 1mpose conditiong n, or limit the usge
Forhe revaprom e unotos by W0 the armuaertiosn of technology from
ther svurces, v tha gue of non—patented specin) knowladge on the expiry
f the eantract, 0 which tmpose conditions ca, limit or anny? reaearch,
innvatl onoand tectno Lot o develsmaent by thae recipirent;

o Frevinione far the Bligntory tranei™mr o0 the patents, improvements
Croannevationg introtuooaed sp developed hy the recipient after acquiring
the technelogy coversd by the contract:

Yoo Provigions £ 0 the tpanstor of technology in packages which include
Wnneressary parts or conp nents oo oin resp-ct of which there in proved to
exiat an available domest: o supply of cquivalent quality and reliability;
provided that such party rr comperents are technically separable from the
ther considerationa coverpred by the contract:

4. Provisions for the transfer o technology which is wholly or
partially obsoclete, insufficiently competitive ~r deficient for other
simlar reasons sr by reasons of an obligatory standardigation of
typification ol quality incompatible with the standards established by
Spanien law, unless *he product is intended primarily for markets in which
such estandavds and qualities are required;

5. Provisions prohibiting, 1mnesing e¢xcessive #eographical restrictions
ony or not expressly nuthorizing in respect of specific areas, the export
of goods produced by the re ciprent, and provigionsg obliging the acquisition
of raw materials or components and sther intermediate goods or equipment
from the transferer or supplicrs specified in the contract;

6. Provisions establishing minimum levels of activity or limiting
the freedom of the recipient to determine features of production in respeot
of levels, model, competitive articlos, prices and temms or entitling the
supplier to fix unilaterally +he prices of the goods produced by the
recipient;

7. Provisions impoBing conditions favourable t¢ the interests of the
supplier on the salc ir. the domestio marzet of goods produced by the
recipient, and obliging the recipient to form an exclusive relation with
the supplicr or to usc brands regigtered by the supplier in Spain;

8. Provisions obliging the recipient to gell, under conditions contrary
to the interest of the Spanish economy, to the supplier or to specified third
parties goods produced with the assistance of the transferred technnlogy;




9. Provisions giving the suppiier a right, not acqguired previously
by other meang to antervene in, contry) or impese conditione on the
buainess management of the recipirent or his strategy of expansion or
diverait‘ication;

10. Provisiona requl ring payments appreciably higher than those
normally charged in the market in gimilar situatione, ~r mitamal counter-
part services when the PRYMents are bhosed i fees propurtionil 1o the
7various levels of activity;

11, Provisions ##tablishing payments in the form of fees proportional
to the level of production without deductlion of tre value of products or
components imported and incorporated in the production process t» which
the acquired technology is applied, or without excluding invoicing for
lines of goods not affacted by the acquired technology;

12, Provisions establishing payments based on fees above the level
of activity of the recipient, where he 1s g subsidiary of the supplier
and hie share of the supplier's authorized capital exceeds 50 percent,
or where the supplier of the technology has furnished raw materials or
intermediate products used in the process in quantities exceeding
30 percent of the total cost of the product, or where the recipient im
an advisory or Project developing enterprisc and proceas technology is
not transferred for activities in which the Pr cess is continuous;

13. Provisions "overprioing" (charging a diffcrence between the
prices agreed on in the contract and those charged on the international
market by the supplier or his principa’ competitors) for supplies,
materials and equipment associated with tho nrocess of technology trancforg
dnd obtained from the rransferor ar from supplicrs epecificd in the contract;

14. Provisione fixing an unsuitable duratior, either too short or
too long, for the contract or ite direct oconsequences, or providing for
an automatic extension of the contract and fixing payments for a period
longer than the life of the patente involved;

15. Provisions stipulating that where the contract has been drawn
U in a languagc other thun Spanish the foreign-language version shall
prevail in its interpretation.

be entered in the Register shall be communi oated to the appiicant, the
Office of the Dirvotor General of Foreigr Trado of the Ministry of Trade
and to the competent derartment of the Mnistry of Industry within ten
days of its signature,

The communication to the Offico of the Director General of Foreign
Trade shall be acoompanied by a oopy of each of the fullowing documents:
applioation, contraot, Remorandum, documentary evidence produced and, where
appropriate, report by o.der competent ministerial depsrtments,
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Ao A desision to reistor too controct gith netes shall epceify the
restrictive circumetoneln nd cluusi e & the coutract which have given
T1sc to its inclusion in th-t satogory and shall be communicnted to the
applicant and to th offiee ' the Dircet r Gensral of Forcign Trade of
the Ministry of Trou within the porioa -nd 1n the mannor apecified 1n
poragreph 4.1, »nd to th sanpetont 4 partment of the Ministry of Industry,
for to purpos s ot tid o article four the Deerpa.,

4.3 A deeision not to fegister the contract shell 8p.cify the
restrictive ¢laus. s which, bocaus. they pruvent, Juopardize or impede.
the technologicel dovolopment of the reciplent, or limit hie frocdom of
snterprise, or constitute an abusc by the supplicr of the tochnology,
Rave caused that docision to be reached. It shall be communicated within
the period spocifi. A ahove to the npplicant and to the compctent department
of the Ministry of Industry for the purposes rofourred to in paragraph 4.2,

4.4. In any case, any decimsion on a contract shall bi cormunicated to
the competent miniatrics which have submitted reports bocauac of the mub-
Jeet of the tranefer or the typ: of technology agrecd on by the coniract,

Scction 2

In accordnnce with the provisions of article 3 nf Docree No. 2343 of
21 Septembur 1973 and notwithstonding the provisions of articive 6 and 7
thereof, the validity of any documcnted contract, covenant or agreement
to which this Order applics shall depend on its prior entry, w#ith or without
notes, in the Register of Contructs of Transfer of Tcchnology.

Scetion 6

6.1 Any chang: mdc in a contract cntored in the Register shall be
communicated to the Office of the Dircvetor General of Industrial Devolopment
and Technology within two months, in accordance with the provisions orf
article 8 Lf tn. Deeree, wnd skall be neccmpanied by three ~opies of the
new amended and agreed text, the memorandum provided for in soction 1 of
this Order, and the appropriatc documentary cvidenco.

6.2 The memorandum shall include, in additior to the matter spcoified
above, information on the vxeoution of the contract until the time of its
amendment and the recsons for any substitutions, extensions, variations or
changes in the originnl text.

6.3 In the examination of such changes in tho previous sections for
the initial registration, the procodures and timo~limits to bo observed
vhall be the same nm thoso provided,

6.4 If as n rceult of t: o amondments to the agreement it is entered
in the Register in a differcnt catcgory, or is doleted finm the Register,
the procedure ostablished for goneral purposes shall apply by analogy.
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AUIENIDI LA gy

SCOPE O API’{.ICAT’I()H

értg"vwh - This law coverns ary contract Mavive: ag APLnCpal or secondary
caretiee the tranefor of tec el Ve aroud toat May ‘ave effest 1,
tie nitional territory and tvom W oolications arise or may arias fopr

tidividuals or companies 2f Luclic op o~y iaw domiciled 1n t.e count ry
"1th Pegpect to Lt alars domreiled apoad,

Article 2, Contracts tor ihe transtfer of tacunolo T/oeven when the lacensor
16 domiziled 1n the fountry oare also included in t e provisions of tiis
law  provided:

a) They relate to comoanles of forer.m carital or of affi1liates or
ranches of companies domiciled a.road.

u) There is reason to presume that they relate to a technoic ' trans-
ferred from asroad vy application of the criierion mentioned in
article 141 except whon the local licensor company can prove to Le
the true owner or to e 1p effective possession of t'e technology
transferred or tie ‘now--how to e furniaied,

Article }o~ The contracts referrcd to in the previous articles @8 pecially
include:

a) Te acrumition of the riihts or licenses for the exploitation or use
of letters patent or of industrial desi-me and models; or of other
industrial rivhts that in the future may Ye created.

b) The supply of technical now-how by means of proceases  plans
formulas vlant desims dia;rams mcdels instructions formulations
specifications, training of personnel or in any other manner, & aimed
at obtainiapg the re~u red results,

¢) The contracting of perionrel from gbroad for the installation or
starting up of cuapital c<-seta or of production processes.

d) The nontracting of consul tancy or advisory services and the renderin:;
of technical services,

°) Exceptionally, the exclusive acruisition of tie rights or licenses
for the use or exploitation of trademars under the circunstances
stated in article Y.

Article 4.~ Contracts ruled by the present law must be submitted 1in a}l
cases, to the approval of the authority of application not only when they
create obligations to transfer funde abroad in payment of royalties,
comnisgions, fees or of any other indantedness or when they relete to other
type of consideration, but aleo in the case of concessions granted
“{‘I‘&tutmz’o

Article 3-— The authority of application shall deny the approval of the
contracts ruled by this law when: ~

a) The technology to be soTuired is comtrary to the objectives of
netional policies and plane as Tregards to technology and develomment,
or if it operates negatively within the consumption patterns or

1/ Te oontext of this Annex has been reproduced from "Le. Wouvelles'
Harch 1375 Vol.X No.t,




In e redistrioat s oo et oor whon 1t s wetimatod that it
doca net pom e, s, L s counamie ind onseial P Toeng,

Tt il v welaed coreav s Qe ¢, 0 Qe al Jotainable in
the owmtry et ¢ 4o ope Tanted ¢t directly or indiractly
veptulate  altop e Vrupt oroprevent oty oanal t. fnolomical
Foceoares o deval cmepne,

Jooades gt Uarnnteos Srs e optod bt th Liconsdee  the nainten.wice
£ownesh et e e Hoomt sely Wditional costa 4T char;res
Yoot e LSRN AR FERNTS & ST A X I

oo™ sont ot thg Cectidoy b transforred 1a total and

cumpiote to naure tha Vtention of the defined objueetives and
PRt ot 1 nsoe s e indispensanle autonwmy to achieve
tham,

Joo e heses 20, restive a recular and permancnt £low of the
toehnsio ~ weuired thr ugh the commitment W the liconsor to
inform o oand Sup,ly overy techninal 1mprovement and provide
foode or services relatod to the technolayy acuired during
the onf roemont Of the a,7reement .,

3o The daruate tr vunin - of natisnoal peraonnel fir them to assimi-
late and mandle the technalosy which 18 the ohrject of  wa
cmtract,

v TUe pricos f thie caprial aczets Bpare parts  anput and/or
raw miterials componenta of the t }¢hnslosy to o transferrod
and/ r N.Cassary to carry out the sroduction t . which the
technalogy refoers. gnall not oe hisher than the curront prices
“notae international mar.et.

In the casee in whieh these aesets wave no current international
price listinmm tha authnrity f application may uvatimate the
brices uy carryin-~ out the pertinent studies,

5. In the cascs 1in "11ch the licensec Agrevs to sell! all or part

f his licensod production to the supplier of thy technology

4o a purchasor appointed by the latter, th: m ces of the

rouds produced ¥ the licensee ghall not be lower than currcnt

Frices on the international marset. The authority of applica-

tion shall Le also entitled to e8timatcs those prices when the

roods produced have no curront international price listinms.

e In the case that the liconsor grants more favorabls contractual
oonditions to another authorized license: sajd conditions
shall be extended automatically to the firet liconsec,

An unnlysis of thoe explicit and implicit comts indicatee that the
price or cimsideration agreed upon oxceeds the bencfitu to be
drawn from the technology to be acmuired.

The prices of cach one of the intanwible assets constituting the
object of the contract arc not set out separately and, correlatively
thereto, the terms in which they have to e paid, when such
idontification is possiule,

Guarantces are remuired from the licensee for the maintenance of
assessment rates, taxes, duties, axchange rates, special forme

of benefits, or payment of royalties or any other type of ramunere-
tion contributing to ~eeping indeterminato the total price to be
paid,

o il A




-} Obli -ation 1is impoged on t e licensee to cede gratuliously or for

h)

1)
J)

k)

a4 price the patents innovations  or mprovaments that could have
been oLtuined in the fouantry  related Lo tlie contracted license or
tie technolo:y tranaferred.

Amounte net of taxes are areed upon for the payment of royalties
taxes wiirh 11 tne country of residence or the recipient of the
funds ars cunsidered as Daymants o account of taxes payanle 1n the
foreign country.

They are not drawn up in writing or are not written in 3panish,
axceptiny: technical terms that have nn erulvalent in Spanish,

They establish the riglit of the licensor to receive royalties from
the licensoe in respect of patents. licenses or trademar.s not
susceptinle of Lein: used or tha use of which %“as no sienmificant
ecenomic value or has e~uivalent effect such as the Joint
compulsory licenses,

They cuntain clauses establishing the applicavbility of foreiym
lerislation for the inter cetation or execution of the contract

or extendin:t the jurisdiction thareon to foreign courts of law

or arbitration.

HESTRICTIVE CLAUSES AND LIMITATIONS

Article 5.- The authority of application may deny the approval of any

contract

governed by the presant law when the acruisition of the technology

in the proposed marner produces directly or indirectly any of the following

effecta:

a)
b)

c)

d)

)

)]

mtablishes the oblipaticn of acruiring raw materials intermediate
products or capital assets from a 8pecific origin or source of
Bupply even within the country.

Regulates, alters or limits production distribution, marseting
or sxploitation: or the distribution of mer:ets or the exclusion
of any of them,

Bstablishee resale prices to whole salers or retailers or to the
licensor, or the application to third parties of unerual coriditions
for the sale of eruivalent goods or services to the detriment

of the latter's competitive situation.

Exenpts the foreign contracting party from its liability in the
event of actione hy third parties, originated in defects inherent
to the technological comtents of the contract.

Prohibits te licensee from employing other designs, processas,
production methods, sruipment or other gnods different from those
oontained in the propoeed contract.

Metablishes rulee limiting or subjecting to the licensor's approval,
the publioity or advertising to be carried out by the licensea,
Inpose on the licenses the oblimtion of contracting persmonnel

to be appointed by the iicemsor (the remunsretion to be for

scoount of the company regeiving the technology) when that
reruirement is not considoted indispensable,

The foregoing enmmeration does not exciude the right of the authority
of application to deny the approval of comtracts containing restriotive
clauses that produce effects similar t0 those mentionesd above.




Article .- lausso cwta liohise the proiy-ation to the local contracting
rart . to uee P tern e e ared ones the contract has expirod ahall
reblered Vool cxcoot 1n boase o ows o in which 1t is protected by
ndust i Ty et ry ot Go the ) tter ¢ we  the authority of application
saall o' A piove f e e cotracts in vaien corditions src set down by whieh

the lorad cantraot o, it cont nue asin tie t chnolo 'y once t e term
of the ~ontioiat socxoarod,

Article o, Teoaut it af u T1eation ma deny’ the approval of contracts
B N O LI S N R, dustion of the o erations of the
PORDANY o Tiv G b e ted i 9ty b anmroval of the aew contract were to be
B I S T S R T TR T S count commitinents that Bawve Leen

SPCVADAS LT s o 4,

COATERLONG D0 T IOE O T LOITATION O TRADIINES

Article y.- The auth ity of spblication shiall dony the approval of
comtracts taic objective of wihieh i1a the exohusive ac~wisition of ri his or
licenaes [or thc use ~r oxsloitaty n of trademar 3 wita the exce,tion of:

) Comtracts ro 1ctored 1n conformity wit wrticle 7 of decroe law 19231
(ro astorad w L '9031) and supplomont wry requlations iseued
in cons.musrica t oerea!l provided a clause is included tierein oy
shieie
e The ilconse andortatlos to develon within a period not axceeding
five years a 1scal substitute tradamar: of its owm: or
2. The l1e:msor andertaies to transfer gratuitously or without
4Ny consideration whoAsocver the righ*s of the forei m trade-
mar. or to alior 1ts ratuitous exploivation as rerards the
ri its or licenses for its use or ex>loitation,

In no cwse may the toim of the contracts be extended beyond
Decemoer 3 1979 even rien they rolate to the term establishaod
ori inally in th. contracts or to thu tarm for which an option has
Leen made or regulting from ronewal.

v) The contracts t' it nay be entered into  provided that:

1. The licensor underta<es to grant the licensee, licenses that
“dle it possible to export the product to other countries.

2. The licerseo undurta es not to uso it on the national market.
3. The pricc to he poid bo fixed on a porcentage of tho estimated
balance or foreim currcncy that may enter the country as a
conseruonc: of the exploitation of the trademar:, with the
expruss restriction of not naying any amount if the axport

oper:tions .re not offecied,

.
.-

In cither of bLoth aasumptions the approval would be subject
to the condition that none of tho causes sot forth in articles
five and six of the present law arc aprlicabtle.




CACLIT COCDOUTL A ot

rticie o U g Wdatinral perut 1ve Power muy esty ey v osiect ops
swtivities or BPeciric nods  the BAXimum v aes toobe allowed for pivments
or conridarations tat licens eg oo ST vt of bt cantpacts b it
Tasy oy oanter anto an g0t oae t s maximin torme (or thelr duraryor tuting
Inte wecount conditions o0 4 sectora Foartivaty bt orofitacilits of the
tacimolo y to o ancororrated  1n oo bat. a1 toonetiomad wesnomy ad tae

characterictios of the Taduct ,

Articie 11,- Liximum valies shall o wnta lis od Wit res sect to thae net
am.‘\-r:;ﬂg oF the products to o . manuflctured thpou -t aplication of
the a0 uired tachnslo v, 1y teoe differ ot natars of t .. contract so
remuires another eoriteria il o« senlied uecd ruostant sily on tno

aconomic evaluation of t4s accurr.d toe MOLO T AN the sannor ostaslished
in the remulating,

_‘l.r__t._l:f_l_?.,iﬁ Rot value of [1ronsod producta s undorstood to oo to value
of the nvoicin: At plant  ate after duductins divecints Lonuses  and
returng, less t¢ value of the niput gupplied Ly t e licensnr dircetl;

or throws othor presumably rolated firms olaced at the plant or/of the
licenseo and exciga taxes and aaios or tos. that mav suostitut: roplace
or complement thwmm in tie future or any other tax that may & created
Juusamuently thaereto with referenco t2 the same taxaoles acts.

Article 1}.- The prices or considerations a mroied upon m.y Lo paid  when
80 authoriged Ly the application authority oy means of tho payment of a
predetermined lump amcunt. provided it docs not exceed the totul amount
resulting from ihe application of the maximum values referred to in
Article 10 in rcl.tion to the estimated volume of sal s during the period
in which the contract is in force.

Article 14.- Tho amounts to he paid ir respcet of prices for the technolosgy,
whatever ite laegal denomination for the contracts stated in articlce 3, shall
be considered tc all effects as grofits when thoy refer to relatious
betwaen affiliatee and taeir sarent companics or vice versa, as well as
whon bYetween the licensor and tho licensee thero exists economic unity or

a4 community of intercsts. The same critorion shall be applied if the
examination of tho contract for acruisition of the technology were to lead
to the conclusion that it has not beern entercd into with a third party
according to international trading practice or if the analysis of the
finencial position of the licensce wore to indicate that the effoctive
tochnioal ad.inistrative, financial and Ccommerci..l manasement is not in the
hands of ite natural authoritios domiciled in the country. The total
amount $0 be paid in rompoct of profits and a8 t'e price of theo technolony
shall be subject to the ceilings or assesements that may result by
application of articlos 13 and 20 of law No. 20557, as may be applicable.

P_{%.- Tho amount of royalties or, in its case, of a lump pre-
sterm amount or any other consideration agresd upon, may not be
omputed as capital comtributiom nor coneist in shares or capital quotas,
of the licenses, axcept in the cases oontemplated in the preceeding
article, if in the judgment of tho authority of applioation its approval
ware to fill o special need of the company and were convenient to the
countyy's interests in whioh case the approval of the Executive Powar
will ba remiired in oach instance,




wroand  xpeneos for dvisorv or tocanleal services, supply
worye o bt oyt Uop cargtruction 0 facilitien or manufacture
roaroducts comsct v st adihee nstraction and tranane of peraonnel
anals e opead for oat 0 rot ot muwt e determined v orelation to the
wootur and omport o HE aars 4o o enrried 2ut or of the services
t o oo onderod.

sl Fow ro a5 ul oo rooulred, subsoruont
aut ority ot aWDpiicatly vhon the maximum
weo opot soen fixed for the npproval of

W 9 percent of tie net ertimated saloes
contr.ct oxeoods tie period of five yoars.

Tiicle .- In oorder o corove by tecal dur ition of the contracta,
witan the aut oriced Litits  tre suthority of applicition shall talle

Inte account  acooardiln s to the nature of the tecanoloy to ve transterred.
that thoge nopriod

a) rermmit local assinilation o1 the (now-now
R} Do not extend ovor the period im which the tnow-how acruired ig
estimated to Lecons odbgoleto,

CONDITIONS #OR THI: VAL IDITY o' CONTRACTS

.

Article iy.- The contracts roferred to 1n Articles 1 to 4 and their
amendmenis or oxtensions must be submitted witin the period of 30 conseoutive
dass after they have been antered intn in order to be approved by the

aut ority of application and o2 subsiruent Ly resistered in the National
d{ociotry for License Contvacts and Tranasfer of Technolosy created by

decrce law 1’;2}1/71 (re~intered as law 'J231) and must be in compliance

witii the reruirements tot the imp lementing aecree may establish.

The lac. of complianc: wit: this obligation shall 7ive rise to the
application of the penalty stated in item a) of Article /.

Article 20.- Contracts cntered 1nto vy the armed or security forces when
oy a decrec of the “ixecutive rower  they are resgarded as a military secrat
concerning unavoidaulc reasons of nitional defensc, arc exempted from the
ohligation established in the precedin: article,

Article 21,~- (ontracts ountored into Letween thie licensor and licenses or
third parties shall e null and void when:

a) A contract for the transfer of tccimology ffrom abroad has been
formalized or carried out without the kxnowledse and approval of the
authority of application, and

b) When the parties have acted under false pretenses to conceal, alter
or modify the actual contonl of the contracts ontered into and, eepeoially,
in reapect of the characteristics of tha technology tc be transferred, of
the expiicit costs thereof of the term of duration ¢r of any other
stipulations in the variouws clauses of the contract.




Article 22.- Contracts s.iall neitnor be viluod ner enforceavle between
the partics or with rospect to tai:d parti1os ac re wds the rishts and

oblizations stipul otoxd ¢+ aern, and twdr comp!ianco My not He s laimed
at law courte or out »f court wiile they arc not arprovad and irscribed
i the remietry.,  Tie sams wio)) Wwoly to comtrasts o re-ist-ation of

which may have expired or mav have oeen canceilod,

"XPIRATION AND IUINSCRIPTION

;Lx;t_gg.l_e“%j- Meidstration of the contracts in th . ronietry will oxpire
as 2 matter of law when thieir tnplomentation has not yet bomnm or YWwas not
vroduced any effoct in tho country within the term that in cac’. sase the
authority of application may sstablish and u,, to a maximuwe of two years,
Tho lattor authority may approve reingeription in cases duly justified,
providad it 18 re-uosted Leforo the period has clapsed and that 1t ia
apslicavle on the basis of t'ic new evaluation to bo carriad out of the
contract.

FORDZIDDEN USES AND STATEMENTS

Ariicle 24.- The usc or mention of licenses, patents., trademar:s or any of
the contracts included in Articloe 3} an a moans for identifying or advertising
is prohibited if t'e con.racts authorizing their acruisition have not
previoualy been approved and their registration carried out. Noncompliance
with this reruirement shall ma:e the ponalty stated in item a) of Article 34
applioable,

AUTHORITY OF APPLICATION

Artiole 2%.-— The Ministry of ilconcwy throwsh the State Seorctariat of
Induntrial Development shall constitute tho authority of application of the
law, the National Institute cf Industrial Technology to Le in charge of
the Management and Administration of tho National Registry for License
Contracts and Transfers of Teohnology.

Artiole 26.- An Advisory Committce is created within tho jurisdiction of
the ﬁzn.intry of Ucoromy (Stato Yocrotariat of Industrial Develomment) in
ovrder to assist the authority of applicotion with respect to the resolutions
to be adopted for the compliance with the provisions of tho law. The
Advisory Committee shall be made up by the following permanent membors:

a) Representing the authority of applioation:

1. A president, whose duties are to call meetings of the committee
whioh it shall chair and represent, amnd a secretary who shall
act a8 coordinetor and shall be in charge of the techniocal
ard administrative office of the committee.

2. A delegate of the National Department of External Economic and
Financial Polioy. \

B) A represemtative of the State Secretariat of Science and Technology
of the Ninistry of Culture and Bducation.




J A represontatice op the Sational Indtitute of Industrial Techruioyy.
d) A represontative of the Noational Nevelomment ™ 1.
) A

reprerentative of thie Tentral Bang of the Arpentine Hapublic,

Article 27.- T prosident of tos Advisory Committee may 1nvite the
MInistries  state o retariate anstitutiong and of fi1e1 4! and private Lodies
to appuint represcentwtives 5o that they mav fomm part of the Advisory
Committos A8 nonpermanent men wre, owhen this 1e congidered advisabie in view
of the nature of te mattors 1o e wralt with,

Article 2%.- A Consulting Committeo is creatud within the jurisdiction of
the Minist ry of Teonomv  at wlac the bodies forming part of the Advisory
Committoe ostablished 11 article 25 and dele:ates »f the ministries of
Defense and Justice of the general nesnomic Confeduration and the feneral
Lanor Confederation wil! be renregaented,

The functisns of thir committoe will uo to evaluate periocically the
appilcation of the law on transference »f tochnology and proposc the policies
to be followed 1n tais rospect,

Article 2.~ Tlayments avroad corresponding to contracts rejulated .y the
present law  can only be made in accordance wit' the rogulations that to
this end the Central Ban: of the Ar rentine Republic may ootablish, after
complying with thc escential re-uirementa of approval of the contract and
1tg inscriplion in the rosistry.

Article 36.- The authority of application ghall have the necessasy powers
to ensure the due observance of the provisiong of the ccentral law and
control tac compliance with th. contracts regastored, Leing empowered: to
reruest infomation to any individual or company, also in the form of sworn
declaration; to carry out audits, inspections or tachnical reviews of the
boo<s, papers, correspondence or any other evidonce of the contracting
firme; to reruire the help of the public force or rsocuest orders for
official entry and scarch when considered necessary and to precautionarv
close down facilities or siops and impound merchandise manufactured in
infringoment of the provisions of this law, These powers oan also be exernized
1n the events coverad vy Article 21,

The National NMegistry for Lic use Contracts and Transfers of Technology
shall coordinate with the Central Jank of the Argentine Republic the
provision of information conzidered irdispensable to ensure i oontrol over
the compliance with foreigm sxchange matters ir the contraote.

The implementing decree shall astablish the provisions to be tacon to
ensure the verification and control of prices correaponding to the
importation of raw materials, intermediate produots or capital assets,
related to the contracts for the acruisition of technology from abroad,

When it is verified tnat there is a lac: of compliance with the
conasiderations agreed to or with the comm.tmants undertacen in the agreements
made, this shall give risc to the application of the penalties eetablished
in Article 34.
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Articls 0o ™y Tty onal i titry e Lucenr Tontraets wnd ransior At
'f“m)l_:yw taatl oprapar. stoatistics wnd e Ports orstne comtracta re st ored
and ¢ oir amendmonts  cetal Livtang, the amount Sf voyaltios L oro upon

the amounts of the paymonte md - soroud in that roopest oand tie o onor W
and apecific characteristice of tocans) >1cal trading an o the country,

‘.‘.ﬂi_c_l_‘i She~ Thie Nationma e Astry for Lic rac Contracte and Tranafer of
sz&lnom 18 ompoweraed 1o #1ve advice to thoge reoussting 1t in rogpoct
of tho treatment nezotiation and eXveution of the contracts roterred to
in articles ' and 3., The conditions for rendoring this advice shall e
detsrmined in the deerce mmplomenting tils 1w,

PTNALTICS

Article 34~ Infrinqem. t to the present Law, 1te amplemonting resulations
and mruaolutiom thit tha authority of application may issue by virtuc
of the powers sranted to it shall be subjuct to tho pencltics imposed by
the S:ate Secretariat of Industrial Developmont. The penalties will Le
appliod Uy the State Socretary of Industrial Dovilopriont to the individucls
or companios or to both simultancousiy, that may Lo responsible of those
infringoments, prior indictment that shall he drawn up after hearing the
defendants, subject to the rules of procedurc that may be cstablinsved and
may coneist, jointly or severally in:

) Pines of up to one million (1,000,000 pesos) which may ba applied
"in solidum" to the individuals or companies responsible of the
infringements;

b) Special disualificition to exercize commcreial acts for a period
of up to two (2) years to Fromoters, founders, directors.
administretors, syndio (statutory auditors) or managers of the
companies comprised in this law, without prejudice of applying the
penalties determined by Article 248 of the Penal Code., when relating
to autarchical State bodies or State corporations or other entities
in which the Stute has share participation:

¢) Temporary suspenaion of the rishis arising from the inscription
of the contract in the registry;

4) Cancellation of the inscription of the contract in the registry;

@) Withdrawsl of the legal capacity in the case of sivil or
commerocial cesooistions, or cancellation of the insoription in the
Fational Commercial Court whem relating to business companies
without ocorporate fimm,




Artrece Coe T e ties wtataished an tae erecoding article may be
oovatad A siast st e e Tagiontt Ceurt ot Apoeals for ederal and
Adm, aretrataive Cortonty g maiter: :f the Yodaral Capital.

Appral s shouid e tibed toethor with res gectivo gupporting arguments
celore res authorit, f e tion withan ten (10) wor<lng days ag from
tac dute th e 1l 1s roteirod a4ttt damictie stated in the
Srstont ition,

SINDRY_ANT M ETATY T RILATIONS

Y XN AR AR W

Article ¢%.- Contracts entered 1nto bofore the date the prosent law 1s
anf ore.d wilet e not been proscnted to the rosiatar nor have definit
ingers fien ranted o7 the recastar shill adant their claiuses to the
provicions ) oths 1w and shall be exampted from the penalty stated in
article 19 1f the contracts and their propoeed amondiments are filed before
Lecomber Y 1yT

~ Th: National srecative Power is wmpowered, prior a favorable
res=lation ot the agthoriey of apslication, to order the inscription of
contracts that havas oterted to9 L implementod at the date this law is enforoced
provided 1t 18 eztimited thiat tae reecision of theso comtracts may cause
g1mificant dane s Y th: notional economy. 1n the followins cases:

a) Contr.cts wntered 1nto By puislie uodies containing clauses thag
do not conform to the provicions of the law; or

b) Cuntrwts tor t ¢ exclusive acouas. tion 9t rights or licenses for
the use e oexplouit tion of trodumarks th t have not been presented
to the Mational o astry for License Contracts and Transfer of
Technoloy  susject tH the provisions of item a) of artiole 9.

Arvicle 3’.~- The presert iauv, which 1s of public r>licy and has rotroactive
effeet, shall rule in ali the o tional territ )Ty A revoies decreo-law

No. 19231/74 (registorod as law 19231) .8 from the dute of its enforcament
with thoe oxceptinn of Articie 1 which is harciy rutifiod, by which the
National Regiastry for Licensc Contracie and Transfors of Techn-ogy is
creatod, and the different contricts compliod with during the enforcement

of thosc regulations. Until the implomerntin- deores of the present law

ig issued the provisions of decrae No. A117/71 and supplementing regulations
suall ve enforceable provided thes are not against the prewent law.

Article }J9.- Matter of form.
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CORNOP RUTLIL T TUN TWDATTYT OF
FORGTON SAFITAL AND o MADGLLUS, PATENTS
LIOINSED AND AWALUIES
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{Deciamion No. 24 of Decamber [J70 of the
CommigElon ~f the Cartagans Asreamar.-

(Axtracts)

18. - Svery contract relating to the importavion of technology or
to patenta or tradcmarke ehall “e axamined and submitted for approval
to the competent authority of the "emver “ountry concerned, which shall
evaluate the real ccntribution of the imported technology by refersnce co
an estimate of the probai'e profit from 1t, to the price of the goods
incorporating technology or te othar spe-ific ways of quant ifying the
effects of the imported technology.

& minimun, contain ~lauses relating to the frllowing matters :

19. ~ "ontacts re'ating to the importation of technology shall, as

(a) identification of the w¥ay 1n which the technology is to be
tranaferred-

(b) contractual value of each of the elements involved in the transfer
of technology, expressed i1n a form similar to that used in the registration
of foreign direct investments, and

(¢) duration of the contract.

20. ~ The Member Countries shall not authorize the conclusion of
cordracts relating to the transfer of foreigr. techuiology or to patents which
contain;

(a) clauses whereby the supply of technology entails an obligation
on the coumtry or the importing enterprise to acquire from a specific
sourre capital zoods, intermediate products, raw materiale or other
technology,or to use, on a permanent basis, staff apecified by the enter—
prise supplying technology. In exceptio;al cases the importing country
may accept clausas of this nature for the aoquimition of cap’.ial goods,
intermediate products, raw materials or other tochnology or to use, on a
permanent bLasis, staff specified by the enterprise supplying technology.
In exceptional cases the importing country may accept clauses of this
neturs for the acquisition of capital gcods, intermediate producta or raw
materials, provided that their price correaponds to the price levels current
on the irternational market :

(b) olauses whereby the enterprise selling technology reserveas the
right $o fix the eale or resale price of products manufactured on the basis
of the technology ooncerned;

(o) olauses comtaining restrictions en the volume and structure of
production:

#!




ANNEX IV

1t -lauses prohiciting the use of competing technology;

8" “lauses ;siving ths supplier of technolozs a total or partial
rption o purchasa

WP lauses o lislne the purchasar of techpology to tranefer to the
supplier 1nventions or improvements o~rtailned through the use of the
technoiog, ~oncerned

(| ~lauses refulring tie paymert °f royalties to the patentee for
unused patents, arnd

(L1 clausss with equivalent effacts,

Save in axceptional cases, duly recognized by the competant aathority
of the importing country, clauses vhall not hte admissible where they
prohibit cr in any way restri-t the axportation of produrt s manufactured
on the tasis of the technology concerrned.

In no case shall such ~lauses be admissitle in relation to trade
in the sutrugion or for the exportation of similar products to third
countries.

2le ~ The transfer of techrology in intangible form ehall giva a
right to the payment »f royalties, sut iect to the authorization of the
compstent nalional authority, hut 1t shall not be considered as a contribution
of capital.

Wher. such technology is suprlied to a foreign enterprise by its parent
company or ty another sursidiary of tha same parent company, the payment
of ruyaities shall not oe authorized and no deduction for the purpose of
tax shall be admissible under this heading.

22. ~ The natiocnal authoritiss shall carry out, on a continuous
and systematic basis, the task of ident ifying technology aveilable on the
world market for the different tranches of industry, with & view to having
the most favorable alternative solutions at their dispossl, and the most
Buited to the economic conditions of the subregion, and shall transmit the
results of their work to the Council (Junta) (of the Cartagena Agreement ).
These activities shall be carried on in coordination with those to be adopted
under Chapter V of these Rules in relation to the production of national
or subregional technology.

23s - On the proposal of the Councii, the Commission shall, befcre
November 30, 1372, approve a program desigred to promote and protect the
production of subregional technology, a® w=1ll as the adaptation and
assimilation of existing technology.

Such program shall inter alia provide for :

(a) special tax o1 other benefits to stimulate the pruduction of
technology, especially technology involving the intensive use of sub-
regional inpuva or designed to make effective use of preduction factors
in the subregion;
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(b) promotion of the axportation to third <curtries »f products
prepared on the tasius of subregional technology, aud

(c¢) channelirg of national savings towards the establishment of
Subregional or rational centers for research and davelopment .

24+ - Tha Govsrnmants of the Member “ountrias shall, whun purchasing
products, give prefarenca tc those incorporating subregional technology, in
the manner considered suitable Ly the Commission. The iommissilon, on the
proposal of the “ouncil, amy make proposais to the Member 3tates for
the imposition of a tax on products vsing foreig.: trademarks which are
subject to the payment of royaltiss, when tecnnology of public knowledge
or readily availabls is used in teh manufacture of the products.

25. - License contracts for the usae ot foreign trademarks on the
territories of the Member “ountries may not contain restrictive clauses of
the following kinds :

(a) clauses prohibiting or restricting the exportation or sale in

spacific countries of products prepured under the trademark concerned,; or
simi lar products;

(b) clauses requiring the use of raw materials, intermediate goods or
equipment supplied by the trademark owner or sutsidiaries thereof. [n except-
lonal cases the importing country may accept clauses of this nature provided

that the price correaponds to the price levels current on the international
market ;

(c) clauses fixing the salo or resale price of the products manufactured
under the trademark:

(d) clauses requiring the payment of royalties to the trademarik own
for unused marks;

(e) clauses requiring the permanent use of staff supplied Yy the trade-
mark owner, and

() clauses with equivalent effects.

26, ~ The Commission, on the propesal of the Council, may specify
manufacturing processes, products or groups of products for which
patents may not be grunted in any of the Member Coumtries. It may similarly
decide upon the treatment of putente already granted.

i







ANNEX v

PREAMBLE

The decision to direct the attention of this Working Group of the

Pugwash Conferences on Science and World Affairs to 4 consideration of
a Code of Conduct on Transfer of Technology reflects a growing damand
of the international community for regulation in this field. We have
taken note particularly of:

i)

i)

paragraph 9 of resolution 39 (I11) of UNCTAD, adopted in April
1972 asking for a study of possible bases for new international
legislation regulating the transfer of patented and unpatented
technology from developed to developing countries;

the agreement of the Heads of State of Governments of the Non-
Aligned Countries in September 1973 to continue the efforts
within international organizations to obtain easier and less
coetly access to modernm technology and for the adoption of

such an international code, taking due account of the independence
of the developing countries;

the October 1973 resolution of the Interpa.rliamentary Council
calling upon .. Parliaments and Governments of all countries

of the world, .nter alia, to draw up new international legis~
lation for the transfer of technology, including a code of conduct
&overning thia transfer;

the statement by the United Nations Advisory Ccmmittee on the
Applioation of Science and Technology (ACAST) in November 1973
g€lving emphasis to the great importance of moving pepidly towards
the formulation of a code;

Yy and feasibility of an
conduct in this field;

paragruphs 15 and 20 of the United Nations General Assemby
resalution 3041 (XXVII) which noted with appreciation that inter-
governmenial aotion was being mobilised by UNCTAD in a number of
fields, inoluding restriotive businese practices and tranafer of
technology, and recommended that the Trade and Development Board
of UNCTAD should select the areas in which action oan be initiated
for the negotiation and adoption of multilateral legal instruments
within its field of ocompetence,




JbJLOTIVRS AND PRINCIFPLES

1

Al torheodegy transfor mechariams, ncluding those involving
intrrmational technology frade trensactions, may differ according to
politiral and counomie Gysteme and Lovals of developnent, the access to
Tolern tochnel gy ropres.onts one of the basis conditions for 80¢)0=economic
1oveiopment & aul cuntrice ond the maintenance of werld peace and incrcase
LoV rRlD proape ity It e readero i of vital importance to establish and
implrment 1nternati nas rulea that weuld crabie evory country to participate
Toooual feotirg 1r the ant rnatioral technology transfar, Therefore, the
presont Oodo of Conpdust on Transfer of Jechnelogy has the following ob jectives
md principles:

1} to establisk goreral Squitable rules of oehaviour in the international
technology rmark ts takirg .nto vonsideration particularly the justified
neweds of devel ping countriva and legitimat. rights and obligations of
techrolugy producs rg and supplicrs and technology recipiente;

11) to make clear the distinction betwoen proprictary technology and
froely avariabl tochnelogy and roflect this distinction in terms and
conditions ¢ tichnosogical transactions;

ti1) to foster the «xpanais of int-rnatiocnal trade in proprietary tech-
nology «n terms mutually beneficial to muppliers and recipionts by
eliminating restri-tive technology trade practices and regulating
monopclistic rights accruing to some proprietary technology owners
for the purpos. f assuring the strengthening of the negotiating
power of devoloping countrics:

iv) to cneurc fair pricing of technology trade transactions, by asscesing
all dircet and indire~t coste to the recipients and profita to the
suppliers, .und taking into consideration, inter alia, the duration
of & contract and the dynamics of technological progress;

v) to introduce as ¢ minimum the most~favourcd-licensee clause in the
intcrnational technology trade transactions involving developing
countries:

vi) to oxpand frec flow of non~proprictary technology on a non~disoriminatory
basis and through nppropriate channels and mechanisms to suit the
roquircments of devcloping countries;

vii) to ensure the recsponsibility of suppliers and recipients to adapt
technological tradc transections and flows of freely available
technology to factcr proportions of the countries with different
developm:nt levels and to their local development nceds and absorptive
capacity;

viii) to increase thc contribution of technology, under specially favourable
conditions, for the solution of pressing social problems in developed
and developing countries; and




ix) to ensurs that technological transactions .ntail the strengthening
of local tcchnological capability of developing countrics, which
would permit their cndogerous tochnological advancement for the
purpoes of diminishing gradually thiir technological dependence upon
the outside world and assuring their increasing participation in the
world tuchnology production and treode.

II. SCOPE OF APPLICATION

2. For the purpese of this Code »f Conduct the term "technology transfer”
oovers any kind of transfer of proprietary or freely available technology,
independently from ite lugnl form, It includcs, inter alia, the following:

i) licensing agreements covering patents, invontors'! ocertificates, utility
models and industrial designs as we'l as trademarks, service nemcs,
and trado-names transferred together with proprietary or freely
available technology;

i1) licensing agresmenta covering the provision of know-how and techaical
expertise in the forw of plans, dizgrams, models, instructions, guides,
formulations, specifi itions, and involving personnsl training;

1i1) agreements covoring provision of basic or detailad engineering designs
for the installation and operation of plant and equipment and for the
production of goods and mervices;

iv) purchases of machinery, cquipment, intermediate goods and raw materials,
insofar as they are part of transactions iavolving technology transfer;

v) industrial and technical co-operation agreemente of any kind including
international sub~contracting as well &8 provision of management and
marketing services; and

vt) technology transactions associated with the astahlishment and cperation
of wholly owned subsidiaries or afriliates and of joint ventures with
various degrees of participation.

3« The provisions of the Code of Conduct apply to all transactions covering
transfer of technology regardless of the parties involved whether private
ocepital, state or regional, or international institutions. These provisions
should be considered as minimum standards for achieving adequate conditions
of technology transfer with regard to the davelopment possibilities of
doveloping countries.




HELATI NS BETWEEN SUFPLIERS AND RECIPIENTS OF TECHNOLOGY

3. Phe toi0 wing cluue ¢ g, or pra-ticos, intoer clia, 1n transfei of
EAULR NS L
techrioy rTangemonta v Jakely toohave a.gmifi oontly v versce effects
2@ Tortricetey tuerte o orractiees, whither 1n o dovloped or developing
cantry oo, nd o akell vt by Ltilizeas
R 25 VI ticaa prohibiting r limiting in any way the export

rs
Poproduot s minuf oturs 4 on the basis of the tochnolagy in question
vilading metrictl e n xpoarts to cortain markets, puermiesion to
eXprt only ot srtun morkets, and rogquirement of prior approval of
the licvnmaor £or oxportss )
11} clauses and/st (ractices rast ricting the sources of supply of raw
materiais, spors parts, intermediate products and capital goods; b)

111} ola cos and/ r practices using quality controls or product standards
ty the supplier as .« means ~f intreducing unmarranted requirements
un the technology recipients:

1v) clauses and/or prictires requiring the acceptance »f additional
technology not desired by the recipient, as a confition for obtaining
the technclogy in question, and requiring the remuneration for such
additional technoligy, v.g. package licensing:

v) clauses and/or practicea requiring higher technology payments on goods
produced {or exports vis—3-vis goods for the domestic market;

Vi) restrctians in obtaining competing or complementary technology through
patents and know-how from other iicensors with regard to the sale or
manufacture of cumpeting products;

vi1) ciauses ind/or proctices restricting the recipient's volume, scope
and range of productisn or field of activity:

viii) clauses and/or prectices whersby the supplier of technology reserves
the right to fix the selling or resale prioce of the products manu-
facturcd

ix) clauses and/or practices roquiring the recipient of technology to enter
into exclusive sales or representation agreements with Lhe supplier
of technology; &)

e) It was considercd that in certain appropriate cirousstances this might
be juetified.

b) This paragraph is to be read in conjunction with pare (vii) in Chapter V.




x) limitaticne on the rescarch and devel-pment (FH+D) policy and activitioao
of the recipient company;

xi) grant-back provisions eetablisnming » unilateral flow of technical
information and improvemente from the tochnology recipient without
reciprocal obligationg from the technology supplier. All new tech-
nologies, patents ard 1mprovemenis developod by the technology
recipient 18 £ rosult of the sgreement shall be the property of the
technclogy recipient;

xii1) clauses and/or practices obliging the recipient to nonvert tachnology
payments into capital etook;

xiii) requirements by the supplics in liccnsing ar-rangements, except manage—
ment contracts, o participate in the mhnagement decisions of the
recipient enterpriee;

xiv) requircments to use thc staff dcsignated by the technology supplier;
' xv) requirements that the recipient pay royalties during the entire duration

of manufacture of a product or the application of the process involved
and, thorefore, without any specification of time;

xvi) olauses and/or practices prohibiting or restricting the use of the
technology after the tormination or expiiy of the contract in question;

xvii) oontinuation of paymente for unused or unexploited tcchnology;

xviii) licenses's urdartaking not to contest the validity of the supplier’s
patents;

xix) restricting the uss of thc subject matter of a patent and any unpatented
know-how license which relates to the working of the patent once the
patent has expired;

xx) the oharging of royaltics on patents after their expiry.

5. The following clauses and/or prastices, inter alia, in transefer of

teochnology arrangement3 involving the use of trade marks are likely to have
significantly adverse 2ffects, whethur in developed cr developing countries,

and shall not be utiligzed: ’

1) requirements prohibiting or restricting exports by the licensee of
goods ocoversd by a tradec mark liccnsing arrangement;

11) the tying of the supply cf imports of a product bearing a partiocular
trademark to the trademark owner and thereby prohiditing imports from
a third party or a licenmec;

444) the ume of protection afforded under the trademarx system to restriot
a licenses's nctivities; a)

2} Por axample, to act us a distributor rather than a manufacturer of the
visdemorked product, It was recognised that such a restriction might be
Justified vhore "house marke” or "family marke” were involved.




1v) oriications toouse o particular trademark with patented proceas or the
Knoow=h W suppited: :)

v orestrictione an o chtaanan competing or complementary technology from

itheyr [1oensors with regard 4 the sale or manufacture of products
invialving trademoark,

[V, HELATIONS AMONG SUPPLIERS OF TECHNOLOGY

. All horizont:l cartel activities rurong technology suppliers involving
restrictions on territory, quantity, price and customers affecting the
tranefer of technolugy shall not be utilized agninst developing countries,
particulariyv the {911 -wing practices:

1) 1mport cortels

11) rebate sartels nd other price fixing arrongaments;

1i1) nitional export ©irtels:

1v) internationn] vartels, which allocate markets or control exports
or imports.

7. Any ~dverse ciferts of the following cartel activities on the transfer
»T technology should be nvolded:

1) private and semi-official sgreements on certain standards in developed
countries:

i1) specialization cartels 1f they do not lema to a dominant position;
111) eartels for the excharge of technical information;

iv) rationzlization cartels if they do uot lead to a dominant pceition;

v) smcll-scale industry and small-scale marketing cartels.

V. GUARANTEES

3.  The supplier shall guarantee thut:

1) the technology acquired is in itself suitable for the manufacture of
products covered by the agreement

ii) the content of the technology .ransferred is in itself full and
complete for the purposes of the agreement;

a) It was considersd that in certain appropriate circumstances this might
be justified,
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iii) the technology éebtained will 1n 1tselfl be capable of achieving a4 pre-
determined level of production undur the conditions specificd 1n the
agreemant;

iv) national personnci shill be ndequitely triined in the operation of the
technology to be ncquired snd in the managenment U the onts rpriscs:

¢) the technology 1s the most ndequat: to meet the particular technologicnl
requirements of the recipient given th. supplicr's technelogicnl
copabilitics:

vi) the recipient shall be informed and pupplicd with all improvementis
on the vechniques i1n question during the lifetime »f the agrecment;

vii) where tho recipient of the technology has no other technological
alternative then acquiring «pital goods, intermodinte inputs and/or
raw moterials from, or selling his output to, the technology supplier
or any source designated by him, the prices of the i1ticles shall be
consonart with current internitionsl price lavels:

viii) for a certain period of time the supplier shall guarantee to provide
spore parts, components, and servicing of the technology without
additionnl charges for maintaining this guarantee:

ix) all transfer of technology arrangements ahould include a provision by

which if licensor grants more fovourable terms tc a second licenses
these terms will be automitically extended to the first licensee.

9. The recipient shall guarantee that!

i) the rcquired technology will bec used s spocified in the contract;

1i) all legitimate payments as specified in the contract shall be made
to the technology supplier;

111) the technical scorets as defined in the contract shall be honoured;
iv) the quality standards of the products specified in the contract will

be reached and maintained where the contract includes the use of the
supplier's trade mark; trade name, or similar idencification of goodwill.

v) tha sooio—economic conditions and needs of the country of the recipient
have been taken into account while entering into a technology transfer
agrosment .

>

VI. AOTION BY QOVERMWENTS

10. Govermments of deweloping countries shall, if they have not already done
sc and cousistent with their development objectives and social and economic
: - pelioles, take the necessary Logislative and ‘adninistrative measures to
enforce the application of the standards on transfer of technology as set out
’ in Chapters 1II, IV and V of the p wesent Code.

] %




Lie Joonomments of 4 velipol cuntrics, bty 0 merket nd gorin]ist

OONMI s, rucoenize the mypthra of doy luping countricg tu take the nccessary
Do e et oyt th ppeeccdlng ber grapn nd shaly aceept the standards
Bt Ut our vrge Cede, o poourage th

transtor of technology to developing
coantrios bosod on the s atond irda,

VIl.

LAAS AND JURISDICCICN FOR SETTLEMENT OF DISPUTES

ide The following PTOVEIL e Bhol]l gevern the proccdures for jurisdiction
and s ttlomont Lt lieput a:

) the v chningy trenst. W PRt s botw on
TeClpronts from dofforent countricn should he sub jeeot, with regard to

thear seope, enforcoment i nterpratation, o the lawe of the
technology-recorving ~ount ry,

technology suppliers and

Li; 0o “he owviont of # dispute botwegn n supplicr of technolugy and a
reeiplent of technengy, leged jurisdiction fer gettlement of the

d1sput- shali roside 1n the courts  of the t, chnology-recoiving
~ountry;

111) if the 1aws “prlieabls to the t. chnology transfor agreements do not
vxclude recourse t arbiteation 1n this fieid and the parties concerned
grec 1n thoir contracts to submit their possiblc dispuics to arbitra~-

tion, such disputes willi b settled according to the procedures set
out in the contr ot

1v) in order to permit the

selution of technical disput:s at an ¢ ~ly stage
and thus manim; 2.

the nood for legnl crbitration or judical scttlement
of disputus, partics ficy 1nsert in their arbitragion procedures pro-
Visions wheraby diaput s p technicnl nature would be submitted as
Boon as pessible  ftor thoy ipige to impartial technical expsrts
"ppointid in o wny icoopt bl ty "1l partics concerned.

VILI. INTEKNATIONAL UHGANIZATIONS

13. The inturnational organiz-tions, within the limits of their competcnce,
shall assist the ieveloping countri s 1n the “pplication of the standards of
the Code onm Trunsfer of Tuchnology.

IX. MEASUFES ACCORDI

NG SPECIAL TREATMENT TO IEVELOPING COUNTRIES

14, In addition to the provisions of Chaptors III, IV and V, transfers of
technology to the duveloping countrics shall include forms of preferential

treatment designed to take account of the weaker pomition of their enter-
prises in the technologicnl, financial or managerial field. To this erd,
Governments of devcloped countrics shall by every means available easure that




thair technology supplying firme gront peaforonti-1 messures op trineactions
involving the trenefer f tcechnology to developing countrioe, Such measures
shall include, inter ~li-e

1) phiasing out of down payments, or including such paymenta ne part of
royaltice on production, an - voft hasio:

i1) scaling down of the charges for * chnelogy 1n progarty ot the size
of the recipicentte mark«t:

111) untying of credits for the purchrac, from the must compotitive sourcc,
of capitul goods, epare parts and inte w 11 it compononte:

{v) robates on impor.s of row materonds, cquipment cnd compoeints For
licenmed provductior;

v) development of local tocknologicnd capebility and R+D by t.chnology
supplicrs with ~ffilisted componics in doeveloping countrius;

vi) development of the R+D and technologic]l eip-bility of the rec:plent
firm;

vii) adapting the tcchnology to be transferred to muke it approprinte to
conditions and factor cndowment of the recipient country;

viii) transferring to the rccipient fimm non-proprietary tochnology which
the supplior may possess in the ficld of activity of the recipiont;

ix) sub-licensing rights under spccizl concessional terms.

X. IMPLEMENTATION AND REVISION

15. The Code of Conduct four Transfur of Technology should be the ohjcct

of a multiletoral logal instrument to be intermationally negotiated and
agroed upon, amd to becomec binding on signatorics once the conditvione for
its entry intc force, to be ustablimhed in the legnl instrument itself,

are fully met. In addition, such inetrument should further define the
hecomsary moasures for the full implementation of, ond fuil compliance with,
the Code of Conduct, =8 well as estublish the conditions for its revision.









