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I7. Nelioticrs tetweer Linarsee ard Licersor

" A licercs arrargeme:t is like a marriage states Siec)‘rlz To a
cartair dsgree this is true, as t.ere are few other transactiors that
bird twn parties se closely together for such a lorg time. Therefors,
the mutual relatiorsnip retweer licersee ard licarsop should, ard
usually does reflect the alemart of cime ard the tegree of co-operatior
necessary for succass. lost ofter, it is the licersea who is lookirg
for the licersor to supply him with the readed techrology or product.
Mere ard more trarsactiors are heirg corcluded, howuvar, at the
licersor's iritiitive. % descrintior of motivatic: for the licersse’s
or licensor's willirgress to 2 ter ivto licensirg agreemerts will be
described ir the rext part of the paper. “uv first of all, it should
be emphasized that the mutual relatior ship bretweer licersee ard

licarsor is gererally based o

1 The tochriral lavel af tha mibject of apreemert:

A

)

Yoihe good will ard mitual trust of the partrers;

) The flexibility of approach ard the agresmart itself,
)

B )

Ar detailed avd thoroush regotiatiors as possible.

The first poirt relates to the techrical lsval of the subject of
the agreemert., Ry its character it determiver to soma degree the
duratior of the agreemert, thuis teirg the time elemert of the mutual
relatiore. The higher the tuciricsl level of the arraeemert, the longer
the cortract terde to last. Moreover, the corfiderce of both parties
ir producirg ard marketirg a uriqgue or a highly competitive product
or process, at least for a giver period of time, seeme %o form a solid
fourdatior for zood ralatiors betwaer licersor ard licercese. In this
conrexior, the reed feor a very thorough techrical aralysis of the
procucts or processes offered, with the maximum poesible amourt of
irformatior or the actual state of art anrd competitior in a given field,
should be strassed. Laturally, the latter requiremert, particularly
ir developirg courtries, could cause a rumber of problems. But that is
ro lorger the case for Irdia ard some of the latir Americar courtries,
due to their advarced research and developmert facilities and availadble
human resources. Ir thig respect, it is advisable to warr potertial

i/ ¥ Siech: "Lizersfertigung im Auslard”; 1951, p. 3§
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licersors ard licerseaes about ore of the most commor ~iuses of

ur successful licersir; vorturss, ramely the yroblem that cor devaelop
wher the gap hatweer the lev.i of the prec:tl, used techrolesy f the
licersor wrd o the licessed tecl "olugy exceads the adantatior capabilitins
of the licersve artarpriss. Thia so=call:l aunptatior capal1lity io

the gereraily dovelorasd t:~hynlosical wptivede  of o cive commarity,
Bociaty or orterprise, ar?d the toch ical okill of theae who havo te
avsorb the 1aw, higrar laval % .ovslopre Thore pre Cares i whion

row rlarts am leented where vo irdastr: sxisted ,rovicasly wd oporate
at a capncity of >r1v 2 %47, iy predase o low quality prodiet ter

tha ivitial =10 your s whee corporod S0 ths sams w4 of plart ir

a ragior whire irdustry oo lore tuchrical axpericrce. summirgr up
this particular puict, it 13 of oxtroms import-rco for the lastirg
affectiverass of tha co—oparatior that the techrology to be tray sferred
by licorsirg agresa:rt is ralativaly eamy te adajt ard te olsorl Ly

the licarsee. !t should Lo astrossad that such tachy olojzy does rot
recessarily niar witlTuated tecimolon . At She nome tims, wrforturately,
the 4rive to acquirs the nost moderr -d updated teciarelogy hae created
a vory pairful axporiarce avd ciused hewvy firarnial losses, dus to

the licorec='s irubitity to utilize properl- the roquired techrelopgy.

n

The othsr poirtz, namely the preco ditior A7 4 maximur of cood will,
or mutual trust urd flexibility ivapproach withir the agreemert are
ofter avc- lookeds Th:ir lorg-lat:i:z importar~ mact bo amphasized

baczusge gsituatiors ofter aris: durirg the lifo of licausirg agroemerts

which car orly ba solved by this kird of trugt ard zood will,

lastly, the poirt rot d.scussad 7at, which is time itself ard
chargirg oorditiors, must also bo ~orsidered. Lic.ce 1rraomert s
rormally last from $-10 jears or average, ari durirg that timo all
basic assumptiors urdorlyire - particular decisior might charge
completely. Ir suchn circumstarcas, flaxibility, gocd will ard mutual
trust play an extremely importart role ir a successful ard profitabla
operation. The flexibility must be bazed or mutual Zood will which,
agair, is ths rasult of =an iritial, thorough negotintior. The exparience
of u rurber of licersirg oxecutives shows that tho rajority of troubles

ocour with agresmerta whare regotiatiores wert very smoothly ard the licorsee
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weceptoed most or 1 of the cropos.ls of the licarsor. Detailed
regetiatiors are particulnrly importart for ortarprisas of developirg
ceurtries whor. rapii ivdustrinlizatior is the orly wiy out cf their
dift'icult ecoromic rorit-ore Luck thorougzh resctiatiecrs erable thae
partrors to Lacom: rotber tequairtad with eacnhether, out also helps
to nvold misirduerstudi -5 ra miztubes ird to irduco the racessary
clomerts off flowiciing s wrd trust. A1) th:se corsidoratiors should

he irelxded ir the procarstior of w llewoce = iy additier to those
poirt@rormaily roco v i oo cacassory, such as markst aralysis,

mhrget force .ut, coel Yoo afit cooivein crd tachrical avaluatior.

I7Te lotivaticr of Licoe cor ara Licorsss

Fefore id vtifyvire th: dctnilod motivatinrs for licersirg it
should b stressel thit th: reimaee ore is the dosire to ircreaee
profits. Nt 41l irstwoes, bholudive the public or goverrmartal sactor
18 well ag corirally rlarrod orterprises, profit is the key ard basic

motivation bhohird vy lico siv e ardertakire.

itofirst cprearany 1t soeno that the motivatiors of the licersor
e opposit: te thoso of the licerseas “ut aftar careful aralysis of
voth sidas they nro fourd to be similar. Let us start with tho idertif-
leatior of tho licerser's ®@etivitiors, which are relativaly aagy to

defire, ard car be put ir ths followirg ordar
t

1) Desire to ircronge profits:
2} Difficulty or impossitility of dircct sales ir 1 particular area:
3) Difficulty ir sottive up a fully-owrod subsidiary;

4) Desirs to spaed ap roturr of research ~rd dzvelopmert costs
corroct.d with the licersed tachrolomy:

5) Markct oxtarsior

6) Possibility of profit ircreass by supplyirg raw materials,
spare parte nrd compororte to the licorsec;

7) Duildirs up ths ovarall reputntior of tha licersor;
3) Poesibility to ostablish tochrical co-oporatior, such as cross
licersirg agroomorts, loadirg te the sottirg up of joint vertures.
As car hoe soor cloarly, the whole roasorirg bohird the licersor's
docisior im brmad or thy desire to ultimtely ircreaso profits. Ir this
light, attortior should be callad to the foct that ir miry irstarces
licorairg is corsidarcd as ar altarrative to dircet product sales or



irvestmort. Liceorsirse i 2lwoys o Tess ricky operatior thar irvastmoer’,
particulariy wher developrorts Ir a giver cour'ry irndicatu the
poggibility of ratioralizatior, or tne wwinl-licr of a courtry

does rot allow ary diress foreir- Zrveswm oo 0 linarsor, ag pnrt of
his marketivg strofegy vary +¥f s Jdivadeo the nackats hrto those
whore dircecel szlos will be efivgboa 2y raror’ op subcidiary operatiorg,
ard those wooro the 1lcsrsor™ s pondacts wilt to diserrut~d Yhrough
licersces. ¥+ thie way, L. “icoe oo s 0 0y v covrur v far lnrpor
market (particalorls ke wibo wowy depers e rd dakicsg, with
relatively iiwi d worulacouriys eoribilitoos. Ay reor shi-g clawrt

-

ir mavketivg e ot Licersiry ooof e uced o marketivre ool Tor

othar producte ¢ “ho licoroor; pariloulaedv e Sr-demacks aps
irvolved. Th-re cos g8/ duratico: = pel-sn S0 r~ivie 5, ¢ ard ¥ 2above.

It is gquit. commer uor el b Phe carly sowre of productien he-
large delivericr o saoaa-prcicy v anbarinde, Cn ara supplied by )
licersours 4¢ ~n cxveonls;, Thc Ma. Jiolenc o0l oo sartierad. The Fine
agreemarts urunlly lorcas whe wopniy o s o conmerent e at the
early ataze. Iotar or, locnt esrporerts nnvetacturs1 by tha liceorsce
replace the innorted erus iy yrodinti~. Tha oo : of such ap approact
apart fror %ie cdvitioral yoo?it vanl.red b, She licwrsor, is to holter
acquaint the "icc-eoe with U mafuciaringe areecrn ard krot-how.

One of tha imp-stvt clertrso 10 licoansi ¢+ coae der wtions 33 tha
developmert = 2t of row tachrolon i piowucie. Tatur-lly, the cosi of
researci ard dcvelorme b ip irch Ted Dr ing Llpel 1323 of the preduct,

1

therefore tho licareaoo pareiall shras thess cenice 1t i roleworthy ko
the recovery o Jov-loruiri cests by tho Cicensnr iu olber ovar--amphasized
by licenenesy sireseiiy t'e poirt Lhat tha licersss rheuld not sharc %ho
research ana Covelopmert cogl of the licensecr. Taw “~n% ir that only a
small portior of t~ licerce fu~ iL brsed > ranarch arl development

expenditure racovery.

Arotanr, cuihier spportart, toint ic theat licerees o veually araric:
for o product wiich could hate baer merieted cor wovufactured otherswing,
bacause ths Jicars:» Lr3 cirasady driolcped ok pooduct ard is marketirg it -
This tendonny iz particulurly commor whe:s thr liv:naol is enzaged 1r
direct sales. ™roush much = rrocadure Alitioral -aTiSs ara realized., T
is rare that -—'ewy redarn, rcecers vackaolony o pracavsas are offered for
licersing. Ono of “hesc is vhe famous Wirkel errire which Wwaz vesently

licensed ir Japan apd Lh» US2 €or very inrge suas.




Now looking at the licenscc, it was mcntioned earlior that his decision is
also bascd on the profit motive. in countries with a strong government seotor
or direct governmental control, however, profits became lcss importanti than,
for instance, political or overall cconrmical rcasons. The following motivations

scem to prevail when thie licensce roaches its decision

1) desire to increase the profit;

2) avoiding the high costs of rescarch and development ;
3) lack of rcsearch and development facilitics;

4) desire to entcr rorcign markets;

5) desire to increasc the quaiity of its products;

6) countering strong competition nt the looal market ;
7) desire to decrease uncmployment.

Some of the above reasons are quite obvious, partioularly points 5 and 6.
Therefore, we will concontrate our observations on ¢ dilcmma whioch must ofton be
rolved by the licensce, namcly, whether to develop a certain product or purchase
it "rcaiy-mnde" through iicensing of thc tcchnology. This is a very complioated
icaue and no standard solution is available. In certain cirocumstances, in India
for oxamplsa, with relatively rich research and devclopment facilitics, the
answer might be that local develepment of tochnology is prefcrable, while in
the cose of other developing countrics the solution would be to select a
suitable licensor and enior into a license agreemcnt. This gives acosss not
only to the results of the licensor's rescarch and development ocapabilities,
but also enables the licersce, throvgh cppropriate arrange.ents, to acquire
the necossary know-how, thus making available training possibilities and giving

aceess to further improvements of a given product or process,

A number of problems of developing countries arc connected to diffioult
halance of payment situations and to the possibility to gain hard ourrency
through export of products outside their country. Govermment provisions, in the
form of subsidizing, tax oxemptions, ctc. might encourage looal entreprencurs
to cnter into liconsing agreoments with foreign companics.

The issue of uncmployment and development of labour inteneive industries
is another important oonsideration to go the liconsing route, partiocularly
from the point of viow of governmonts, In this case, however, the choioce of
technologies is e¢specially diffiocult booause modern tcochnologios in gemeral




arc developed in highly industriclizcd countrics and are gearcd to the climino-
tion of manual labour. but nure lics an interesting poesibility for future
tochnical co--operation tetween licensee and liceasor to adapt ‘uchrologies

for looal conditions.

IV, Qovernment Intervention in Licunsing

It is generally ackrowledged taot the unrestricted inflow of technology
tends to perpetuate o country’s dependence on outside technologics in goeueral,
including a wido range ol relstod technologicnl services. Licensces in the
developing countrioc in particular tend to be much more dopendent on their
licensors for vnrious .rivices which they could develiop themsclves with relative. -
little effort, While therec is an (ssontial nced for tochnology inflow to the
developing countrics, there is increascd awarcness of the problums resulting froe
tuch unrestricted importation of foreign technology through licensing and threugh
the torme and corditions of such agrcoments. This is the rosson for the cmergence
cf soreening ond sclocting in many developing ccunirics, accomplishcd to a
varying degree tarough thc vse of rcgulatory control or intcrwvention, in the
inflow or technology }/ A shoit review of principal trenas in countries such
a3 the UBA, Japen and USSR, Argentins. and Mexico arc dis-usscd below in order to
relate such trende to the existing problems and cxporiences of the developing
covntries, '

In the USA, the intervontion of the Federal Government in liccnsing agrec-
ments is based o1 the Slierman and Claytc 1 Act, vhich is 2 eneral ond broad
ranging, major anti-truet lcgislatinan, A number of casc decisions of recont
years are directed strongly againsu particular licemsing provisions, which
oould ocause a reduction in ocomnctition. Court dccisione werc generclly in favour
of the licenses, Tho obligatione imposed on the licensce cnd n number of pros
visions which wore considered standard parts of licensing agreaments in the pasi,
have b..n held to conrtitute resiranints on competition or to result in unfair
compotition, therefore violating the anti-trust logislations. Marcus B. Minnogan,

}/ K.IN. SINMH: "The changing 10lc of govoramerts in the regulotisn
and promotion of licensing arrengements", ID/WG.178/3
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in ono of his publications ﬂ/ hns specifiod certain restrictive clauses in
patent and know-how liccnse cgrooments which could bo oonsidercd illegal in
the USA:

1) tie~in clruscs forcing the lic 1sce to purchase r-terial and

e L e

e s s

components from the licensor:

2) limitations and restrictions on the licensce's oporation as to
other products and Bervices, or to obtain competitive tochnology;

3) restricted or limited usc of patonted matericls which would
create a monopolistic situation;

4) package licenses including prtonts not required by the licenseo;

5) prico fixing;

6) territorinl rostriotions within the USA;

7) cortain types of cross licensing provisions.

The deeision of the US courts has lead in o numbor of onses to forced
transfor of know-how by the licensor whonever a misuse of the patont rights wor
fourd, *

Jopan ie a differont case. The most commonly citad, sucocassftl: user of
liconsing, within the regulatory rolc of the government, is Japan. As it is
well known, all technology agreements, including their extonsions and amendment :;,
are subject to approval by the Japanese Government. Such approval is granted
aimost automatically by the Bank of Japan for payments not exoocding $50.000.
"1l olher onscs are reforred to the Ministry of International Trade and Industry
(KITI), whioh is required to consult ali othor aguncics oc .cerned and to give
atr approvel within 30 doys. All asutmissions reclated to seven specificd mectors
icquired a case-by-casc wnalysis up to July 1973, but since thon such a procodur.
13 mencatory for licensing agreomonts of computer tochnology only. About 14,000
unport licensc agrcements between 1950 cnd 1970 were ooncluded in Japan
(3% of which warc with US firms. Japan is now also oxporting techmology in
arious ficlds, but technology import is still much highor and amounted to ,
%433 million in 1970 against oxport of on. $60 million 5/.. The tromendous suooes:

T S e e Al S, e W

=" M.B. FINNECAN: "Anti-trust problems in tho USA and EG - Panel
disoussion", LES Conference, Tokyo, 1972.

K.D.N. SINOH: "The changing role of govermments in the regulation
and promotion of licensing arrangoments", ID/WO, 178/




of Japan's licensing policy can be attributed to the fact that Japan already

had a strong technclogical and industrial base and a highly developed general
technological aptitude. Close oo-operation tetween the Government and industry
ensured that this regulating polioy has functioned in the best interest of
industry and the ocuntry's overall economy. An interesting aspect of licensing
in Japan should be mentioned: licensing agreements must also be reported to

the Pair Trade Commission (PPTC), which was set up under an anti-monopoly legisla-
tion, and which has issued guidelines prohibiting certain restrictions on
exports, acquisitions, competitive technology, tie-in clauses etc.

A different situation again exists in the socialist countries of Eastern
Europe and the USSH where governments exercise direct conmtrol over importation
of technology through their State Moncpoly of Foreign Trade. Specialized trading
agencies are charged with the duties to acquire the necessary technology in
ocrder to match the country's needs and its planned goals. Such a procedure re—
quires very close co-operation between oeniral planning bodies and trading
agencies. This system helps to develcp considerable knowledge in licensing and
enables it tc deal at a high level with foreign companies, in particular with
mlti-omtionals.

The most develcped countries in Latin America rogarding ocontrol of licensing
and transfer of technology sre Argentina, Mexico and the countries of the Andean
Group. Two laws were enacted in Argentina in 1971: Law No. 19135 prohibiting
th’imlition of certain restriotive conditions on the automotive industry,
and Law No. 13231 which presoribes the regulation of agreements for foreign
technology and patents and establicshes a national registry for all sush agree-
ments. This lav provides that contracts will not be approved if they oontain
olauses which, among others, force the purchase of equipment, raw material or
components frcm certain souroces, restrict export, include unreasonable grant-
back provisions, provide trademark licensing without know=how, impose jurisdiction
of foreign oourts or require unreascnably high payments. A new law was passed
in 1974 which is based on the results of earlier ones, but with certain additiomal
provisions. A similar legislation was introduced in Mexico and a NMational
Registry for Technology Transfer was established in 1973. Both the Argentinian
and Nexican laws provide that all existing agreements are to be registered




vithin a specified period of time., An important provision of the Mexican
legislation is that it provides a service of a oconsultative nature by the
Begistry availadle to all sntrepremeurs. This is aimed towards enabling agree-
ments to comply with lioensing provisions defore subaitting them offioially
for registmtion,

As mey be seen from this short review, a mumber of countries do exercise
governmental oontrol or intervention on international licensing, both in the
industrialised and developing countries, Such a regulatory control is aimed to-
wards steering the inflow of technology to preferential sectors of industry
and to avoid or minimige restrictive licensor's provisions. Noreover, enter-
prises, partiocularly in developing countries when supported by a national
logislation or by the government, prove to be in a far better nagotiating
poaition when dealing with ma jor foreign oompanies or multi-nationals.

!-Wum

There is a variety of types of lioconsing agreemonts, depending upon the
specifio point of view, Two basic types may be distinguished at the first
instance: "kmow-how egreemonts” where no patents are involved and "patent
liccnsing agreements”, The latter one, of course - if it has to serve ite
Purpose ~ inoludes the supply of know-how as well, wvhioh is essential and is
the basir of most licensing arrangements,

Usuelly it is also possibie to olassify lioensing agreements as "exclusive®
ones, that is, when only onme license in a specified territory is granted the
right to use lioconsed technology, and "non-exclusive" ones where two or more
ltoomol Are authorised to operate within the same sphere.

It is also worthwhile to mention the "package type" of liocense agreement
in which the licenseo receives a right to use a ocombination of patents related
to a partiocular technology. The observation here is that in many instances mot
all patents supplied are used because of their inferior or marginal nature.

Pinally, one may distinguish patent lioense agreoments as being the
"voluntary” or “ordinary” ones oconcluded by mutual agreement or as ocompul sory
liocenses that are ordered by ocourts. Compulsory licensing of patents is of
particular interest to developing countries. Pirst of all, compulsory or patent




liconse should only be considored when ordinary (voluatary) patent license is
refused, Secondly, what is roelly nceded by developing countries in particuler
is not a "paper" license but genuine technology which cannot be supplicd by

a mere oourt order. The reason why there is 8o much talk ahout conpulsory
licensing is that, although most patonts nre availablo for 1license (2t what
price is a different matter), some are not, such as many pharmaceutical

patents.

In addition to the various forms of licensing egrocments, franchising
agreements and lioensing agreemenis with equity participetion znd yo.called
monagement contraots should also bz mentioned. While franchi *ing agreoments o
the Coca Cola or Hilton typc are rolatively simple, cquity participation in
licensing agrecments, particularly when connected with Jeint venture , is &n
entively different matter. Instead of royelties or cuash pryrients for the
toohnology, the liocensor - for various reasons - often requests equity partici -
pation in the licenseo's operations, either in the foim of direct participation
ir profits or by acquirirg a certain percentage of shares, It is also possible
that if a new company is being cotablished, the licersor wiil require the sharo
ir o joint capital which is representod by the valuc of teshnology, know-how
(. servioces mupplied.

Trademark licensing agreements should also be mentioncd. Hore the right
to use ocertain trode names, ooupled i%th welevart know-how, is the object of
the licensee. These trademark agrcements usualiy brirg into the particular oountry
o ortorprin a ronsiderable quality improvement of a give product or group
of produotl. In this ocnnection, one should montion that trademark agroemente in
particular have been subject to ve:y strong criticisn by dsveloping countries,
as these often do not correspsnd to the cconomic nceds of these countries,
This, however, is not sc in al) cases of trademark agreement . For example,
2 number of products can only be exported under a well-kiown “rademark when
manufactured by an unknown Sompany, as is the case ir the majority of developing
ocountries.

As mentioned before, the main groups of licensing agrooments are patent
licensing and inow-how 1icensing egreements. The latter group prevailed during
the last decade and it meems that thore is a groving trend among industrialised
countries to supply or exchange more and more unpatented know-how, particularly
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in such fields as chemicals, petrochemicals, buildirg irdustry, steel and
metallurgical ard the automotive irdustry. The demands of developirg
courtries, or the othsr hard, terd to corcertrate mairly or paterts

ard therefore or patert licersirg agreemerts. 'That isg really reeded ia
the krow-how ard techrology that erables a complete possessior of the
krowledge recaessary for the productior of a giver product or for the
full utilizatior of a giver process. Specific corgideratior ard
attertior should therefore be giver by both, the licersee ard the
goverrmert, to ersure that the krow-how supplied by the licersor

either urder patert or krow-now or irademark licersirg agresmerts

supplies this technology.

Licersirg agreemerts, irrespective cf their rature, corsist of the
followirg four parts :

1) Preamble (i.e. “whereas ' op btasic irtertiere of parties):
2) Legal corsideratiors;

3) fommercial ard firarcial obligations;

4) Techrical resporsibilities.

Techrical obligatiors of both partiee are the essertial part of any
agreemert as this is the part which determires the physioal transfer of
krow-how, krowledge ard techrology. Wver if the commercial ard firarcial
corditiors ara iradequate, complete urderstardirg ard accurate provisiore
should be specified i, relatior to the tecarical part of the agreemert .
Ir summary, what is warted first .8 the right techrology, while the
corditiors or which this tachrology is beirg acquired should be orly a
secordary corsideratior. What is meart here is that from the licerces
poirt of view acquisitior of completo $echrology ard its adaptatior,
absorptior ard full utiligatior is of a primary importarce. The oorditione
of acquisitior of techrology ir terms of firarcial ard commercial
corsideratiors ara reflectirg the scope cf tachrology acquired ard the
bargairirg positiors of parties irvolved therofore might be conmidered
secordary. This of course does rot mear that the licencee should aoquire
the techrology at ary price, at first stage complete assurance of purchase
of complets technology has to be secured anrd ther orly firarcial and
oommercial terms should be corsidered and negotiated.

VI. Cost of Licersi ard other Corsideratiors
The two mair iesues to be corsidered and discussed are : licensirg
costs (for the licersee) ard licersing fee (for the licensor). At the
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begirrirg it should be stated that ir licersing 2 x 2 does rot always
mear 4. This kird of peradox is particularly true wher corsiderirg the
licersirg costs borre by the licer see. 1t must be recogrized shat the
purchase of a licerse does rot re resert all costs irvolved. Pirst

of all, the amourt stipulated ir licersirg agrecemerts repraserts only

a part of the overall costs of irvestmert, ir most cases ever a minror
ore. For irstance, ir the case of irtroducirg ar erntirely new kird

of productior techrology, the cost of the additioral irvestment (eege
the acquisitior of lard, cost of building, cost of oquipmert, rate of
amortisatior, labour costs, credit irterest), should be added to the
licerse fee and the overall investment cost must include costs of
corsultirg, costs for desigrirg the plart ard other irvestmert
activities as well. For example, if a taechrology is to raplace ore used
urtil that time, we should add to the direct costs of licerse purchase
such costs as the adaptatior or purchase of equipmert, transmissior
period costs, costs of trairirg of a crew ard supervisors, etc.. Another
type of costs which must be taker irto corsideratior » are royalty paymerts.
All ir all, ovaluating the cost of licor sed techrology is a very complex
exercise. Tt may be of diffaerort sigrificarce to tha licarsee, the
licensor or the goverrmert.

The goverrmert will terd to Jjudge the cost of techrology or
licerse as to its valus through addirg potertial amploymert, or
improvirg tho balarco of paymart, stc.. To the licer-~ae it is a cost-profit
eriterior, complicated by ths fact that the cost car be a direct cost
ir fore of rurring rayaltios or of vaid-up fees. Tharelore, the most
corvenient way of lookirg at royalties is to corsider them a5 the
licensor's share of the licerses's profit. toyalties or sales op
produotior oan be lookad upor as ar exprassior of the profit criterior,
and sales rayalties may be formulated as such :

- liconsor's profit _licerser's grofit - Loy '
Sales ray. ficon‘,:ru': sales  1iconsea's pro?it und ﬁuot

Thus, if the licernsor will require a 15 share of the licensee's profit,
ard the latter ore is estimated by the licarsor at 407 of the sales, the
rayalty rate expectatior would be 6.

licensor's profit licensee's profit
TQ. on product = Yicorssa's profit * —urit ot
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The licersor's estimatior of royalties must rolate to the lergth
of tima irvolved, i.a. the duratior of the agreamert. S1les based or
royalties such 25 tha % above, myy orly held for a period of time,
say 10 years, assumirg operatior 1t 100) capacity.

Paymert schedulirg is arother importart part ot licensing gree—
ments,, ard it is usually ti.d to performarce by the licersor. The
bast form of paymert indexiug appears to b» the so—called “avart
irdexirg“,which may look as follows :

1) 10% on oxscutior of the agreemert

2) 107 or dtsclosuras of krow-how:

3) 15% or roceipt of rubstartial portior of documentation;
4) 157 or successful poerformarce tests:

5) balarce withii fixed pericd after cvart of noirt 4.

The abovar-mortionad iraexivg rot orly helps ir the programing of
work betwaer thoe lic3rsor -urd the licersea, but also sacures proper

deliv;ry of tachrology oy the licersor.

There arec almo costs borre by the licersor which ralate to his
research ard dovelopmert activities coirocted with the dovelopmert of
the particular tochrology. The costs of ‘producirg krowledga” are ax-
tremely difficult to determiro for advarced astimatior. Ore could
mertior, as ar oxample, the case of the Corcorde developmert ard
simply comnarc the first cstimation of cost with those of the presort.
Urfortunatuly, so far the cost of rusearch and dovolopmert could rot
bo fixed a priori ard the firal figures are orly krowr after the
techrology has baen developed rd succossefully put into practice. Tha
following oxampl: shows how to astimate tho relatiors bvotweer rescarch
and developmert costs for dovelopirg cortair techrology and the cost
of licensirg ind the coet of license withir the pariod of ter years.

This is ar actual casc which dealg with certair forging techrology
doeveloped durirg the pariod 1960-19%64, ard irtroducod ir ore of the plarts
of » licersor ir 196%. Ir tha pariod »f 1966-1570, tho tachrology has
beon successfully licersed to fiva differert licerscos all over Wurope.

A. Cost of Tachrolo&ﬂevelomsy-t ard Ia!arketirg

1) Comt of tuchrology davelopmant (material, warpower, 30 mill.units
laboratory taste, cosi of suildirng, equipmart, etc.)

2) Cost of tho first irdustrial ivetailatior o "
3) Cost of marketirg ard s:les campaig: 5 "

TOTAL COBTS: 65 mill.uritse
ssssuneseases




B. Profit reccived dAuring eix yenrs ¢f uperction of the Firat Plant and
Profits from thc Liccnsces

1) Profit from direct sales (output of liconsorts 27 million units
plant)
2) Total royaltice paid from all tive liconusecs 18 million units

TOTAL: 45 millich units

T 1 P EE RS LI R =

From this oxamplc of tcchnology development it ean be scen thet within
1 period of ten ycors, out of which four howve been spent on R + Dy nnly 64,5 of
the overnll R + D costs were returncd. Similnr calculations could be provided
for other casce to show thet, porticularly in sophisticated ficlds, the cost of
tochnology development is cnommous and is not ncecssarily dircctly rclateatble
to the diroct cost oi the licensc.

An extrn cost bornc by the liconsor is usually thc onc connccted with the
sale and/or physicnl tranefor of tocchnology. Hore onc cnn distinguish between
the cost of markcting and thc cost of prcparation of monucls which ~re supplied
to the liconses, This typo of ocoet is usually included in licensing agrocements

sither in the form of separatcly stipulntcd payments or included in ~ lump sum.

™nally, o fow words should bc said ~bout the cxisting, poesible alterne~-
tives to liocensing. Licensing itsclf, sidc¢ from thc licensor'!s point of view,
is often doseribod e an nlternative to investment or salcs, As n result, the
licensae oan nnd should choos.: whelher to develop himsclf the technology which
is noeded or acquirce o license. This is n oxtremely impor” 'nt issuc, ar it was
alroady mentioned, and ccch cas. should be analyzed scparntely. In the case
of developing countrius, porticularly when small or medium sized unterpriscs
are involvod, thc best solution still is the acquisition of o licensc becnuse
of lack of their dovelopment ocaprbilities, M~jor companic.e, particularly in
countrics with rich R + D facilities, may however try to develop coertiin teche
nologies by thomsslvos instcad of licensing. In such casce = number of questions
should be considcred like comporison of comts, currcnoy situation in a given
oountry, croation of now jobs, ond, most importantly, thce time ncocssary to
develop the tcohmology whcn choosing sclf development. An extromely important
condition might de met, namcly, o close co—-operation between industry and
R+ D institutions. R + D facilitics should work first of all nocoerding to the
nceds of imdustry of n given country. Basic rescarch is fully appreciated, but
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what is rcally nceded by industry of the .doveloping countrics is applicd research
ond development. In n number of countrics ~n attitude proveils in industiry that

R + D fanilities work only on basic research, or that the rcsults of R + D work
~re of a low quality. It is, however, th responsibility of induetry to encourage
R + D inetitutions to gear their R + D work townrds assisting industriel develop-
ment. At o cortain stage of development, it is industry which has to dircot the
activities of 2 R + D scctor,

Somc considerations should 11so be given to alternative sources of tho
dcsircd technology ~8 ~n important clement of negotiating stratcgy in liconsing.
It is rare in any ficld of industrial technology that thore is only one source
for tcchnology supply, which thcn would be on & monopolistic position to dictate
terms and conditions for ncroptance. Expcricnce of a number of oountrics and
cnterprises shows that thorough rcsearching of the particuler field will alweys
come up with a clioice of scveral potentizl licensors from Europe, the UBA,
Japn, otc. which arc willing to scll o tcchnology of vqual quality and which,
from the taotical point of vicw, may ploy an exiremcly useful role in the nego=
tintions. Thurcforc, such complex ncgotintions rcquirce the right information,
whereby timing is extremely important.

VII. Conciusion ~nd Summory

A numbcr of issucn have becen described in detail in the present paper and
certain points have been purposcly left out or just indicated. There arc also
controversial opi.iions ~ond stotements, and it is cxpccted that a disoussion
will contributc to the detniled analysis of kecy problcms rclatod to liconsing,

in particular from the point of view of governments and inveetors from developing
countrics,

In summary, though, it might bc worthwhilc to rcitoratc the logieal,
sequentinl steps wheon sceking n licensing ngreement:

1) =a thorough market analysis should bc preparcd (i.e. sales
possibilitics, production output, etc.);

2) a dotailed cconomic and investmcnt anclysis should be developed
prior to any liocnsing dooision (i.c. i® it worthwhile going
into the busincse, and can it be afforded?);

3) a very olear definition of the tcchnology nceded is o must for
a succossful liocensing venturcy




4) @etailod researching of altcrnoto sources of tcohnology is
required prior to nogotiations;

5) 4if nooded, interrel.tion among overall coonomic dovolopment
and, portioulerly, an cnterpri-e oxpansion progrrrme should
%o cstchlished (i.e. public scotors).

Only after tho cbove poimts have been saticfactorily clarified should
actwal negotiations start. '
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