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Consideralile aiientisg has been focussed in
recent years on various aspcts & dlicaiions of wxinstrial tecl -
nology transfev/& on technolory ticen. iy enich is increasingly
constituling u innjor cehicle for zuch transfer. Trale in technology
has tecome ¢ comwmnen {nternationa; thenomena liconsing arrange -
men’s are exlensively vesorted 1o beliveen enterpriscs in different
covntrics. Tl¢ iofal volun¢ of irude hivougl lic ensing was over
US $3200 nmigliio 4 1976 & conltimees 9 increasy rapidly, The volum:e
of such tvedz is mycs greateyr betiwcen enlerpriscs in tndustvially ad-
vanced countyies tian tiwse developine cowtries & an intricale
network of licensing & cvoss-licensinye aivangements often lipks o
number of majcr entervprises in Faviiculey socior. gy dijfevent
coundries. In 107 0, while the carvings oy .S, Conipanivs wus
$2460 million on this account, expeiditure by companies iy the USA
Japar, UK, France, Germany & Ifaly o Licersing wmornted lo US
$1840 million. * For de:cloping countries, lrade in techology is
of particular significance, not onl 5 bccuuse;{n‘@w of techrology &
knomj:aw/ s an esscntial pre-reqiisite Jor tndustrigl &rowthin inost
priority sectors bt because the cominercial acqyuisilion ef tcelnolosy
boses ceritaiy special prodiews in these comtrivs. Past expcrienc
of licensing, @rising out of hi:tovical ¢ Soclo-econonic jactor-ciy -
cuinstances, hes oflen proved ursalistictory barticularly from an
overall notiongl vtewpoint. vesulting in considerable do:bt & distrust
in many of these countries of the {2ms & conditions under which
such conimercial trumsfer is effecicd. Theve s heen a growing
trend towuias confrontation a. Poi 'y devel [ otvee; soveriments
in certain Semi-industyialisd developing countyies & madti -nationg?
enterprises who constifute the majorigy of suppiieis of teelwlosy,
The recent breparaticn of o drapt Code of Conduet” by a aroup of
distinguished acadeiiz 1ons, wiich is wdor discussion oy witer -
govermment leire! qf mresent, reflects i mCyeasing concern & at
the same livae, iho widering gap on this issuc, I liis EYowine con-
troversy, there is daiwger thal 4o basic issue, that acquasilion of
technology & Pnow -l in g4 PUND2Y of Mroductin sectors (s an
essential yoyuiy eineyt in most dereloping COURLITICS, may pel side-
tracked, In complex industrial sociely, marlod by &ron g economic
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nad techmuniogical int:vrdedendince, developing countries camot

effrd to ot themsesnes ojf jfrem the maiasircam of international
technologicai progriss. This n:cessarily implies that injflow of
fecinolony & lmow-hor: o enforprises in thesc counivies must

be nllowed & encouraged to take place from enierprises possessing
such teclmology. Whether such inflow should indiscriminately take
tlace in ail indusirial sectors or whither a sclective approach should
“a adopted is a scparate issue wisch s congidered subsequentiy,

2. - Tihc question of long-tcrm needs of deve-
ioping counlries in respecl of technology licensing can bz viewed
mder three brocd heads, [Firsily e distinet features & problems
of ucquisition of !cchuology 7. these couwntrics need to be re-stated
3 consideicd. These stem bpartly jrom historical factors but largely as
oveiad technological backgyound is quite diffcrent. Secondly, the
at1s & objechives of tecknoiogical policy sheuld he defined in the
context of the vole laé foreigm technological inputs are expected
lo play. With the wice diversity in factor endowments & growth
sliges, ro sel of ohjectives can be universally applicable at any
barticda,: staye of e, but long-term goals can and need to he
Preseribed . Thirdly, it €3 necessary o considey the principal
poifey tnstrunents tha! can assizt in the achievement of the long-
term Jljectives. T nnture & magnitude of the problems are such
that lwey ccivnt be effectively lackled at the enterpiise level &
wmliv.ial alrroach, fivrough instituticrual & other means, becomes
necessory,

3. - The lechnology acquisilion function raries
coridesably tn scope & magnilude in the case sf developing countrses.
Towne 2spects can be considered under the following sud-heads:

(i) so.ice of ‘eclmological decisions (i) nature of th. technology pack-
eihe & omarkel for technology (itl) terins & conditions of technology
arrcciner ts & (iv) socto-economic impuct of technology imporlts.

4. = The first issuc focusses on the close
Cides okt elists, for principally historical veasons, between foreign
Svushiesd i these countries & techmology inflow. With foreigm
Lyaiches , subsidiarics & affiliates occupying a pivotal wle in major
prolictico seciors in most couniries of Latin America, Asia &
Africa, lecimology has usually served as a hand-maiden to foreign
“avesater! & the introduciion of innocations & new techniques has
bGeer Lragely incidental te the interests of such invesiments. Since
decisiens iy respect o such iwestinents and comsequent teghnological
ntuls aire ucually teken a! disiant headquarters of parcmt companies
& nre part cf un overall ¢! tal or multinational sivalcgy, these can
be totally i elated te the lecwmolarical needs 8 potential of particular
svbstiiarics or affiliatcs. The transfer of obsolescen! teclniques,
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often  accompanicd by socond -iand piunt & cquipment for assonbly
O SeidL-issemoly operctions tu affiliates in developing coustlries has
been faivly connnon. While these may scyve a weefil burpose i tie
very shovi run, they may -onstitute a weajer obstacle to lechnclogical
progress in the julure. In recent reers, the conceps o the joint ven-
ture, witlt minority frreiow holdin;~, has developed iuto a poprlar
corporate tool. This, howzver, proiides only a parvtial solution. Where
nalional cquity holdivgs arve diffused between fvo 0y more sharsholders
« the foreign holding constitutes a substantial MOROYiLy (=496, the
decision-making: anthorilv regartdig rew lechniques & processes still
largely vests wiiiv the letter. The insiitution of rarie-lewlers or
"presia-nombres which is comwon in many Lalin American countrics,
has ils local comnterpart in niost developing countriez, where mejoriiy
Joreign holdingss are disconraced ;v wheve there is insistonce on m-
digenisation of viajorily forcigm conity over « period of lime. However,
as « resull of mehwnul bolicies & growang velustrialization, tecimoiogy
acquisilion by cnlerbriscs wheve decigion making anliorily vests 1with
national culreprcnenrs is increasingly vapidly &, in these casces, e
principal problewmns poscd. v the prospeciive licensce are the mulnre of
the technology cum kici -how poclayz & is etfective kiwledse oy
the mariet for the particular technology, Where the tnvestinent &
technelogical decisiens are take:: by « foreign investor/icchaolony sup-
plier, technolosy acquisition is poverned by cousidevations othe  *hau
natiomal or a:en beriaiving lo the fivm ii guestion. Apart from the
nature & conlext of techuology tn such choes, payment & priciig of
technology assumes a diffevent vole & can loke ra ious forms. There
is no simple solution lo thi question & lke onlv ansuev lies in such
enlities gradunily developing their ow: vislyic! & national character .
Whevre thicye is rot possible » this suwonld be recopmised as such.

5. - idustrial technolorical liow-how is a
composite of know!ledze & experiis: covering oll aspects oy produc -
tion & markeiing of a par'icolar prociict While the reluted | patent |
rights arc a hasic feawre of any licerse, the wre signijican!
demonl is that of knowledge which is anpaiented but which may cocver
critical aspects of manufaciure & sales. For licensees from developed
cowntries, a liceisse comprises user yighls for o specific pi oduct
oy pvoduction techniqies, accompanied by the relaled specinlised
know-how. In the case oj developing: countries, the lcchmology pack-
age lends to be much luryer & usnally inclides g J; e rauge of
technologicai seriices surh as Dre-investuent sa‘uazc; , detailed &
plant engieering machinery puychase & installation, raming, plant
operalinn, wavketing & sencral venagenon!. The walure of ‘echnical
service. varies cousiderably, rangive (o ferrkey proicets wilh
managcenicnl contracts jor 5 io LU years to sty dght patent or trade -
mark licenses wih little or no  iwmow-hon snphort. By & lavy.e, howcver,
the sizc & nmalure of the wmow-how pockayr: is more comprehiensive,
This is purtly bccause of inadeqale Viomavork, by the prospective
liconsee tn many ceses but lavgelv hocause ther is sqpugicand yap
in the aveilabititv of notional techuolozical services, paviiealarly in
respect of enginecring. maclelog & other.sorvices € e casier
Jor the licenser to citrust these cor tees lo tie toveym Licensor,
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particularly whes e the latior also kes tnusstment parviicipation. Since
it is often difficnll to disaggregale various technical services from
the know-haw elemoent, the cvaluation of tecinolugy costsalso becunes
covrespondin:ly morc difficadi. Apari fimi the fact that ¢ licensee
may be puyig viuch higher cos.s for such lechnological sevvices, ibe
national growih of such techiological sevvices facilities can alse ger
yetarded. For example, the eroincering of chewical & pelrochemical
planis in oil-producise Lalin countries shuuld, over a period of line. 1
be unde,ca:en clwos! entiv2ly by naltional. entities. In other  counlrie: |
theve o no reason why cngincering & technological scrvices camol

be dcucloped holl generally & for specific seciors, so thut gradually |
the size & natwre of tie brxlaoloyy. parcloge becoires similuy lo thal
Jor liccn:ces from industiielised natiors.

6. - The acquisition of tecimoloyical knmi-how
has become a jeirly intricale process & prospeclive licensces from
developins countrics find the mselves in a nich v eaker bargaining
position becouse of (1) inadequate Rnowledre of the lechnology markel
(V) inadegnoie experience i negoltal: e teciiiology v veemends, It is
a buisim (o say tha! the tcenology mavict @s nghiy tapesfeet for
most scoctors, Hwevev, alicyaabine fochnclogies are avadable from
different sources, ov aye n e process of heconag ovailable,in
most procuction sectois. \l tie seme 'wme, a prea! deal of tech-
nological loowicdye is orciduelly enicving the "puolic donein',
Howeuver, wiile liccisors wsually Leve toiviy tniimate kiaowledge of
the exten! & naitvre of licersing bossibilitics & arvasgements being
enteved into in dijfcrent conliics, fhe prospective liconsee fron a
deuveloping counlyy docs weo: hnre access tn such wmforination. The
awarencss & knowledse of such licensees is wsnaily ceryv Hmdted &
tnace quate, whict greatly rwearons theiv borgaiving position. This
bhecomes icflecied in 1 scries of onevous & vestriclive provisions
inl{he technol: agrecments. Such prevision caii take a number of
Jorms & velal e shod crery clase ot such agreements, Prmci-
paliy, the cos i e lecimology ey he vaduly high, eihey in tevis
of lumpsww fees o vovallies & (n the woeiiod of cowmnputation of
royalties. A provicion 01 an widely gl canpsuir fe ¢ or a miimum
voyalty may !l prove a disestyons liabilily to a licensec cnterprise
entering a new field. Ve duration of the lKcense may he indefinite
or at least far bevend the period within the (cclnology can be effec-
tively abscrhed by the licensce, Sceere lervitomal restriciions have
proved to be a comiion fealure of a layee proporiion of licenses o
developing countyics, Tie-in clases joy mrchase of inlermediate pro-
ducts & compoicets , & ceen nmeline sy & couipner! fron: the licen-
sor, arc another cor-mon feeiuwe, Lack of cccers to leckrological
improvements nvivde by Ve liconsor duiing tie deration of agrecment,
accompanicd by “gran!back®' clanses binding tie licensce fo supply
all such improvemen:s froe of cost are also commoaly incorpurated.
In many cases, resty:ctions are mposcd on e licensec's option
to dedl ‘in othéi® products & scrcives or te obluin ~compcetitive tech-
rnology. Dachage lic:insing  inciwding pavments for palenls nol required
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- militales slrongly against licensing provisions which result in yeduc-

by a lLicensec » i8 often imposed. In many instances, the govering
tncorporaled is  that of N licensor's couniry, The lecimology
agveement, in geneval, lewds lo be heavily oriented in Javowr of the
licensor. To an extent, this is q reflection of the imperfections of the
technology marict Jor a particar process ov product, The greater. .
the imperfection & the srealer the monopolistic sitnation ey oyed by
the licensor, citl.er because of the specialised nature of the . techno-
logy or duc to the ignovance of the licensec as alternatives, the
more oncrous wonld iend to be the tevins & condilions, What is most
significanl in (his conltext is that contracinai provisions which toould be
tllegal if imposed on licensees inTie comilry of the licensor are com-
monly incorporaled in liceusee agreements il licensees ¢n develo-
Pivy countrigs. The Irend of vecemt juridical inlerprelations of anli-
trust legislation in the USA has generally Javoured the licensece & g
substantial body of casc-law has devcloped in yeeent years rwidch

tion of competilion or bringing wfaiv means of competition into
operation In the case of EFC comntries -« ‘<o, the approach to .
Licensing has undevgone considcrablc clurge in the context of Articles
85 & &6 of the Treaty of Rome which, interalia, broiibit the pre -
venlion or restriction 01 compelition within the EFC logether with
the improper explaiution of q "dominant  position iy the Conirnon
MarkA or a substantial bart thereof. The Iaiy Trade Commision

of Japan also has bmposed guidelings Jor licensing agreements which
interalia prohibit restrictions oy exports, wrestriclions on acquistlion
of compclitive techniques, tio-iy restrictions & lhe like. Thus, in
the industrially advanced countries, the rights of licensecs are
&radually being sought lo be clfectively protecicd lirrough ants -trust
measures & restricling unfair lrode practices sulhe field of technology
transfer. In the devcloping cotiries, however, there has beern com-
paratively litl, regulatory coutrol except in certain countrics, such
as Avgcntina, Jxico, DBrazi! & lhe Andean Group in Latin Arierica
& in India, Mu..«ysia & somc other countries of Asia.

7.- The s0cio-econontic impact of ‘echnology
imports in developing countyies Tonds, in goneral, o create a
strong bias iy Javour of Joveigu technioues & Proresses and, at the
enterprise level, q conbinviug dependance on the licensor, The effect
of powerful nedia adverlising, combined with a strony consumer
preference for foreigpn &£oods & services in these conmtrics, often
resulls i the infloy of lecluology at high cost for relatively sémply
Products & proccsses in the consmmplion groods & services seclor,
At the enterprise level, with raye excplions, the ‘endency s 1o depend
unduly on (e foreipn liconsor, particrlarly when cren o small elcewent
of foreigm ctuity participation is meol:od.  Neen Jor simple technolo-
gical Serrices,  yeconrse is usvally laken to e licensor, rathey
than the develop such scrvices g enterprise ilself or obilain these
Jrom watiom enlitics, In the ficld of ik & 1), the perpetuation o
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dependance on the Jorcion iicensor is barticularly marked. Speedy
cbsorption & radnai adapraiion (o locyi Jacior situations should : be
the objcctive, cs has beerr wo Sucrensjully demonstrated by Japanese
experience n the postvar recad '8, Instecd, most licen sees are
conlent wiiin very slow & geadnae abscrpticn, so that technology con-
lracts .are extended over urduly lone peviods & adaplation becomes an
even more distart prospect.

8.- It is egainst the above backyrownd that - i
the long-term needs & ovjoelives of tecknoiogy licensing Jor deve- ?
loping -countries shonld bo consideved., Sucl objectives must be
bart & parcel of ihe overait bolicy & progranime of scicntific &
technological development 1l devoloping counties need lo evolve,
Techiology licensing <s an Importen’ tool & reiicle for technological
brogress Lut iiust necessard. be dove-tailcd within such an overall
prograinme, It s, Lowener, possible 1o idenlify some of the principal
needs & objectives of lecimnlovicol liccastng in these codries. Some
of lhe princital oljectives can be d-fined as bain: to ensure that
() extervrise -leval decisions as in technological needs & inputs should,
as fay as hossihle, b repilant of docisions & considevations of - :
multinational 21 (ronsuntiopa, mevps  with achich the enlerprise may {
have licensee -liconsar relaticis or of which i riay be an affiliate
(it) inflow or foreien leckaology lafkes plac: adequuilely in sclacted,
briority sectors of produciicn & thai Such positive & drometional
measures as ave e ssery cre labcw ko efiert lhis urpose. (iti) the
technology in poried is censesient g tls ey basic olbjeclives, parti-
cularly incroc.sed craplcuc! ppd is suiteble § apprepriate lo con-
dilions & foctor-cidon ments g the country, enabling production at
tnlernationally COMPLLIH [ rals ¢ develofinenl of 2Xpovts over a
Levioi of iinie () 1h, (eeliiolor <olectod is tased on as adequate
¢ knowledye as possiLlc of the mucseet for sueh technology (v) the
terms & conditivis iy i, «echaclogy conirac, icluding payment
Provistons, v yevicim & e wo! wnduly Larsh, onerous or
vestrictive for e liconee & ‘hal such tlerms & conditions are conm-
eisleal with »¢ .l gusdeline s which niay be prescribed Jor-the
purposc |, ¢itivesr threyi lg’station or executive measures (vi)
the technology & kuownog supplicd is full & complete & is absorbed
by the liceasce ente Pitse as speedily as pessible &, in any event,
intthin the divat, on af lie ugreement, (vii) the nakional infra-structyye
i terms of v ineeiin: & ‘2ehnological services is strengthened
& that such aational Daiestruclore is taken il Sdl acownt in
technology aprecmeniy W (17i3) a base for tixligeaous R & D s
created in lire Yleensen eitcrprises, which iu tyy is inler -welated
with broadey R & D ¢ctiviti in the coumnlry & for the seclor in
question,

B
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.and implications tha} have to be taicen into accomt. 'he avowing

technological gap behveen indusirviatised & developing corntries cannot
be covered by the latter bivpetually Jfollowing in the Jooisteps of

the former & Piciing up lechmological crumbs it may be available
in return for (e brotected & insulated markets in tiese cowntries,
Rather, developing cowmtries must look npon technological liceusing
as a positive & dynamic instrumeni of overall lechnological change,
an instrument that must be uscd hand-in-hand with othey policy ins-
bruments, so thay the lechnological gap in sectors critical to parli-
culay economies, is subslmm‘ally reduced overa beriod of lime. In il
very malure, Iliis esponsibilily cannot be left to enterprises alone &
mus! be par! & parcel of overall national policy. This raises the
queslion of the institutional & other mechanisms through whick these
objectives can be sought to be realised,

10, - In order to ensure appropriate decision-
making authority at the -enlerprisc level in respect of technological
inpuis & development, it is necessary lo consider the role of Joreign
subsidiaries aud__affiliates & issyes relaling to foreigy investment,
This is beyond the scope of this paper and it {y ouly necessary to
Mghlight the closc inter-action belween Joreign investment & lechnology,

A direct relalionship cxists betiwecen the tiwo brincipally in cases where

ceriain lypes of "high' technology such as soflisticated electronics

or chemical processes may not be available withowt najorily foreign
investment 1o the exlent of 1007 SJoreigm holdings. In most othey
cases, lowcver, lechnology can be oblained either wih partial foreign
control or wiihont Joreign cquily participation, The pros & coms of

@ sizeable percontage of forcign tmvestiiens being allowed in particulay
cases have tp carefully weighed. In Japan, seveye reslriclions
prevailed till Jly reeeitly iy respect of foreign investinent in most
seclors, lhoug. e policy in respect of technology imports was
liberal though regulaled, and abont 14,000 license agreemenis wcere
entered into beliwecn 1950 & 1970, However, most developing countyies
do not possess the slromg indusirig] infra-structure existing in Japan,
whon Uis policy was put into effect . In most such countries, varying
degrees of Joreign investment nmay be necessary, both o cover inicrnal
or exlernal resource gaps & lo bring sophisticated lechnology adequa -
tely in its 1wa'e. The question must be posed, however, ihethey

Joreign investment nceds lo be permitted in non-essential seclors

rvelaling, for example, (o houry goods or lo service seclors, including
& merchandising, There g comparatively limiled technologigal

impac! of, Jor example, Joveigu-controlled supevmarketls or chaim

depariment sin'es or cayrenlal firms or even hotel chains thougi,

in lhis erg of specialised cxperlise, suck service seclors may be
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considered in certain civcles as being fields wheredomestic _entre-
preneurship cannot functiv: efficiently without forcign knowhow or
fnvestment participation. A d.gree of selectivity needs undoubtedly
to be introduccd within a framework of pragriatism & flexibility .

. Bven in a mumber of devcioped countries such as Australia & -
Canada, there has leen considerable ve-thinking on the question -of
.relatively unrestricied inflow of foreign copital. In developing coun-
tries, wherc .lhis - is further aggravated by the exislence of a large
nuinber of forcign braiches & subsidiaries, many of whom are enga-
ged in non-manufacturing activities or are occupying a dominant posi-
tion in the cousumplion scctor, a good hard look is necessary at
the impact & inplications of foreign capital. This is alveady taking
place in many counlries &.a policy of gradual indizenisalion is being
put into effect. This is cusier in countries with a system of industrial
licensing sucl: as India, where majority foreign holdings are generally
sought to be reduced with every mujor expansion in a company's ac-
tivilies lill the foreign holdings reach an acceptable level. A similar
result is sought to be achieved in Mexico through a policy of discri-
minatory incenlives. The esential need for dpragmatism & seleclivity
arises, however, from the fact that vo single approach nay be
appropriate for different scclors. While even miinovity foreign invest-
ment may not be desivable in cevtain purvely comsumplion sectors,

a degree of forcign pavlicipation may be veyy necessary in sectors
involving '"'medium.’ or'high’ tecimology. For example, in the capital-
goods - manufacturing scctors, minorvity foreign participation would be
very desirable evenovey a long period to ensure that teclnwology
supply & absorption by the licensce enterprise is full & complete.

& that fulure adaptation can take place.

11, - Some jm of institutional mechanism
has been sci up in mmany developing cowuntries for prior approval
of foreign capital investuicnt. In countries where foreign exchange.
I8 @& major conslvainl & foreign remillance is contvolled, this in
any cases neccssitales previous goverinaental approval for capital
inflow. An instilutional mechanism whicii is becowming increasingly
popular is a formd Foreigm Investmenl Board or Commission, on
which the concerncd deparimentsof gorermment are usually repre-
sented. Such a mechanism seyves a very uscful purpose in that
the various aspects of a particular invesinienl proposal are brought
out in clear focus. It is ofcourse essential thal such a “ommission
should cvolve guidclincs over a perivd of time on investinent aspects
such as (i) definilion of sc:lors where foreion investmen! is parti-
cxlarly desired for resource or lechnological consideralions (ii)
prescribing ficlds where foreign investinen! shovld nda be encouraged
or approved wen in the form of winovity holdings such as cevtain -
non-manufacluing aclivities or production of non-essential consumption
goods. (iii) the pattern of joint venlwre holdings & the role of local
entycpreneurical groups as well as banking & institutional investors




(vi) the pallern of gradua! indigenisation, boll, of exisling Joreign
maforily holdings oy pew investments wheye majorily foreign shary
koldings arc lo be reduced over a period of time (v) patlem of
shaveholding in (he case of exporvi-ovi-pted enlerprises, & (he like,

It is more imporiant, howercr, that the lechnological aspecis of
Joreign investinent propositions are lalen inlo consideration, wien
evalualing such propusals. Thesc are often ignor~d in Mmany derelo
pbing counlries, 1y sonme countries such qy Mevico, a separale agency
has been set up foy lhe regulation of lechnology agvecmenls, Whether.
one inslilution exanines hoth of the investnient & lechnological aspects
oy whelher this is doye by two or more institulions working in close
co-ordinalion, it {s cssenlial thal the close links between investment
& lecimology are Sully recopuised & acled upon, It may be preferable
perhaps (o have one tnslilulion discha};eing the vegulalory function Jor
both joreimm investment & lechnology so that liere is no danger of lwo
insliluions pulling in diffevent divections, In such a case, howerer,
there should he Provision for fecdback of information, & opinion from
olher concermed inslitutions such as these relaling to science &
lechmology and patenls & lradeviarks, iy respecl of particular bro-
posals, Tie bureaucratic problems that such ay inslitution may gene-
rale meed (o be carefully guarded azains! and a specific lime-limil
needs o be obscrved wilhin which such pbroposal should be norncally
decided upon, The need for such inslitulional rcview of foreign invest
menl in these comiries has been Kencrally recogmised & such rvegula-
livn has become an imporianl facloyr in many couniries,

.. 12, Together witl, regulation, howcver, il is
necessary lo ¢/ 'pe q slrong promolional mechanism 1o ensure that
nvesiment infl logether » 1 lechnology com be channelised in
seclors of pri. 'y Too ollen, efforts in this regard ave diffused

nco-onrdinaleil, While certain agencies arc seeking lo introduce
an clemen! of sclectivity in Jorveimm investment, olher inslitulions are
keen Lo promole suc investment in poneral and iniliale promotional
aclivilies on lha! basis, This not only leads o confusion on lhe part
of inveslor inlerests, botl jorcigm & domeslic, hut oflen leads lo
inves!::ont decisions which are nconsisionl with slaled objaclives,
The clements of pragmatism & Nexihility shout:l pe viewed in the
conlext thal no sef of guidelines can really be nireysally applied
in all cases, Al the Same itme, the "yuley of the ypame” do need
lo be sel out Juirly cleavly so thay bolential imvestors are aware
of the overall framewori: Within which they aqre required lo operate,
The promolional roie needs also 10 be riewed i a posilive & dwmamic
manney, Il is not encugh 1o define the nelds  in swhich Joreimm
investment is welcome in 1, idenlified sectors, The manvfacturing
seclor in mos! developing cowmi ries is stilt In early stages of growth

& some l!f_lﬂ_l_l{!fggi agency should play q calalstic role, This conld be
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done either tiroush an inceshwienl plaing & promolion agency, as
in cervtain counlrics of Asin ov iy « financial iustitirtion as in the
case of Nactoiral Fimancicrva fiv Mexico oy divec!ly by certain zovern-
mental depariicit!'s. The prevcotioncl vole , lwiever, nceds to be
carcfully defined & follniced up aw! the vespoasidle institutions hay

a vital respoasibility in this field, The relationsinp belween provo-
tional & requlaiory agencies also iieeds to be deferiniinad with care
as close co-ovdivalton beiiveein e o s < esseutial pre-requisile
Jor ejfective iiplcvionialion.

13, - The patiern of cxperieuce of nwost deve-
loping counlries in liie iteld of foicion trvestment & relaled techno-
logical infloe is so sinilar that heve ts considerable scope for
pooling of idcus & inforialion at the intey:atioiwl level as lo the
problcius & expericnces i this jickl, Sc:uinars provide a good
source of cxchaige of ideas from tim: lo tiie uf it would be very
useful if an inlevndtional agzency such as UNIDO could serve as the
Suleram for a contiwing flow of infermation ve ncding the develop-
men! of vegulniory , as well as promolional, agzencies in different
counlvics, the nunihev & naivie of proposals of furcign iivestinent
& teclmology thal ieve been sulhniiied & considered & the nature of
tecluncal & adminisi olive problews that have been encounter '. Therve
has heer a !cndency on tiie part of soime tnteriational instilntions also
to dissociale prodlesis of technology fron: liwse of ofreign investinent.
Such dissociation can tend lo Le highly wunrealislic in the conlext of
developing cour!rics, al leadi Ull such tiine as licensee enterprises
in those couniries aie in a position lo Inke fully indepeudant deci-
sions reguwiding (heiv le:lwological developirenl.

14. - Tie appropiialness of particular techno-

logy in relation to the jarior - circumstaices ot cach counlyy is a
Judgmment that needs to ¢ cxercised with considevalile care. The
primary vesponsibili'y for sucl deferivinalion is lhat of the liccusec
enlerprises bul wwrtional cousideraiious also have lo be laken iuto
account. Considereble lileralure has ciierged on the gquestion of
capilal-inlcusire and laboui-inlgnsive techniques. Il is vilal, however,
that the production processes & lec/miques adopled in developing
cownlyics aic Nwose wlich can iniug ebout efjicical and inlernalionally
compelitive proiucticin. ln iicany produclion scclors such as chemicals
or electronics or capital-goods production, allervatives may nol really
exist behreen capital and lavour intciusive techniques as swh. Cerlain
technologics are of covysc rclated to Wger scales of piroduction
while olhers may be principally oviented towards snall-scale produc -
fion bul liis way bear uo iilation lo capitel o labour iutensity. The
hamdloon: textile :wiustry of India during the piriod of 1920 lo 1950
which developed undcy the iuspiration of Mahaliva Gandli was a case
where a labour -intensive proccss was deliberaiely adopted but this

. has no! beem alle to witistand the compctilion of mill-made cloth

adequalcly in recent decades. Such lechmiques can be adopted only as
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brow. to wccept a umber of barsi apd  vestrictipe clavses in tech~

nology coniracis . This aspect hus been  deall will: 3¢ much. great

deiail in son af the otlicr papers vreschied in this Seminar & it

would sufjice to say that, wn most cluases of a lechaology agreenen,

there is a licensor's vicepoint and @ hecusee's viczepoint and a license
agreement shomld esscutially represent an cffeclive compromise bet-

ween e two ricuponls & (o malual advantage, The bargaining  po-

sition of ti¢ flicensor s, its aature, somewhal slronger & all the

more so where a lLecuses Jront a developing cumiry is involvend

becansc o5 the inadequal e l'nowledge & titexperience of ihe latter.

1t is privcifally in vrder lo vedress the bedance that, in many de-

veloping countries, institutional Yegalation of techiology contracts has

been int oduced, In Mexic o amd Argeitin . this has been effected .. .. .
through spccisic legisiation Joi liis puvpose, as also in lhe Andean

group of cormliies. In Brazil, such conrvol is exercised through

the inslitutions dealing with industrigl i operties. ‘In India, such
regulalory anthorvity is vvevcised throvgh ‘the Foveign  Investment

Board ovn :wivich lie rarious concerned sovernmental  departments ave
vepresenicd. 1 institutional mechanism ii.al needs to be sel up has
lo be deterinined in the ¢ onler of euch counlry & should, as men-
tioned earlicy, he closely related (o wrorall bolicies & procedures
velaling lo jorcion ivecstinent. [t is important, however, that such
an agency, aciicl: for puposes of ¢onvenicuce is called a Bureau

in subscqucnt baragiaplis, showld not be vieted as hauving only
"wotchdog' jiietions but shonld be an intessval barl of ihe technolo-
gical growth process. the vole oy the Beerean should be thn-ee-fold
i concepi: (i) 1o ensure e tie legislaliioe or execiedive guidlines
Lhat way Lo presevibed 1) govern teclhiolossy agrveements, are observed
i) to analysc tne impact ot lechnologicad  inflow in vavrious sectors
& in the lipht of such analvsis, reiale: Juture lechnological inflow to
Long -torm technoiogi al uhiectiven Jor cach gyomlh secior & (iii) to
ensure that lec  ology inflore 5 linked with lie availahility & growth
of indigcnius Tranlogical seivices within the counlry .,

7. - The nature of the technology acquisition
SJunction cug.rosis fhat whalever guidclines are brescyvibed, these
should involue the nse o) discritionary judgment (o a considerable
exlenl. Whervorer fhe fuidclines are vigjud & specific, fthere is a
tendency 1o y-pass tie rules tn one way oi anwother. The prescrip-
tion of « ﬁ}rcd vate of royally in gencral or for partécuiar branches
often tends'Scsult highey lump-sun fees “or built <€n i.: costs
of machinery o components . A rigid approacic on the question of
wunrvealistic export rohte may well vesall in ceriain techwlogics nol
being available, as (he ! icensor may he legally restrie ted from giving
such vights, over certoin arcas, Cddelines are necessary but the
exercise of swilable discretion & Judgment 1s even niowe inportant on
the part of the burcau. The delevmivation o/ a suiluble lump ~sum




payment or royally rate, the duration of agveewcnt, lerritovial sales
vestriclions, tie -in provisions m wialevey Jorm, provisions velating
lo palents & trade-nurps & the like ave all issues wheve varying
degrees of discretionary Judgwment have to be excreised, While (his

is a point of -second checl in, that the brospective licensee has already
exevcised his judgment on these malters, such secomd check mny he
of vilal significance, both frowt a national & Jrom a loug-term view -
point of the licensee entevprise. Experience in most develnping coun-
tries has shown that the exercise of such regulaiory conlrol has alirost
invariably heen in lhe long -tevm intevests of licensec enterprises. The
mere facl that the lechnology agreciment is subject to serutiny &

approval ilself has a salilary effect in. javowr of the licensce,

18.- The dovelailing of a specific liccnse con-
{ract with long-tern lechnological vbjcctives necessitates a conti-
muing revicw of e impact of various licence contracls. ‘Such follow -
up should also cousliiute the responsibilily of the Burcan, It is in lhe
light o J sicch assessment that a view can be lalion vegavding the need
Jor restricling Lechwology infloww in cevilain cases & maling positive
efforts to obtain technology in the case of olhers. Over a period of
time, (he Bureai should exercise ils discretion negatively iy not
permitling technoiogy inflore which is. ctther (a) non-cssentinl or (h)
adequately availahic within the country or (c) wiich would hamper
the grouwth of indigenous technology tn certain fields. The prefervence
Jor foreign_ knowhow & Jorcign brawd nanes needs fo be curbed in
non-essenlial seclors as lhese unnecessarily involve technology imports,
often al high cosi. Payinents for brand names & marks are rases
tn poini..The Burcan needs lo exercise Judgment tu the mattcr of
use of foreign hrand names in Ihe domestic consiption scetor &
payments thal 1icve use of such names may involve, The overell
velationship be: cen lechmoloyry policy & that relaling to industrial
Palents needs | pe considered in this conlext. While this is n
‘major subject - itself & will not pe gone uto in this paper, it is
difficvll lo cle moye lhan a few tnstances where the exivling inter-
nalional patent system has not worked to the disadvantage of deve-
loping comtries.” A review of the palent Systein is conscquently an
essenlfial aspect of long-ierm: techuology policy developing comn-
tvies. On the positive side, e institutional agency should partici -
pate in lhe acquisition of required leclmology . Thovgh lhisis a func-
tiom which may be discharged by other agencies concerned with
scientific & lechmological gyowth oy by erterpriscs thewselres,
the securing of such lechnoloyy on acceptable conditions could be an
§mporiant finction whici could be jointly discharged by the Buycau

the enlerprise concerned,

19. - It is imporiant tha! teciimolosical inflow
should be closely lnked with the availabilily & groy -k of indigcnous
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i2zfuole, feal corvices. 1 shorld be the responsibility of the Bureau
lo ensure il fueiiolovical sevvices which ave aleqralely available
in the conlyy ore  ao! impovied os  part of the technology backage.
Suclt seriices ofien aidd consicevably  lo lic cost of techuology & also
consddiuie oostren: disincentive o e growth of indigenons engtneerirg
& technolegical seviices. A cornlvy intending to hisld a chain of re-
Joneries forliiee) & clyochemicad plants wer, say, a five year pe-
riod, shonld "¢ able 1o braogicessively provude the technological servi-
CCS, tncluding plant cugivecrng & even frocess ‘kuowhow for such
plavis by b O suci w pevied. I order o discharge its role
i tlis ficld. the Buyean would no! oniy uecd to be fully abreast

0 contecmpovary diolepments in he oty but would have to work
noclosc collabo, ation wilh oficer nal*anal ageancies & cnlities engaged
Iy e dozclopiein ) nartional technological services.

20.- The vole of the Bureaw dealing with tech -
rology tuflow & uoveciments shouwld, theiejore, be conceived in dyna-
e teriis & odeyond e mnye scrutiny of licease contracts, Sweh
« role cannol | Jiup: o e, be Adischaye.d iy «solution of other national
dgeneies & inclitulions e P'rorily seclors nill need to be defincd,
presiomadly by (e yorcrnineniol aepaytineai decling with plenning or
adustrial corclofien:. 1 (SS eSSt the smilability of a particulasy
fecimolesy |, ¢ CONdE S coilest, Jhe Bivean sheuld draw on the
lcelnical wicice of e aysiitetio, dealing with science & technology,
whica vy ven recd o b stecially equippod Jor giving such advice.
Anoalteruntive is to bigld oG strens fechnical advisory agency
W e porevnanent wiiel cuer advise boil governmental agencics
Coaomestic caterpy ves o lechnologic:d matiers. The nanning of
swzt Aecknicdd qroncics, whether ‘n the form mevtioned above oy as a
Codlive for reciunieal Lorvation is Jiffienll in most developing coun-
s il snll o s titution st be dercloped gradually as an upto

Heolewree uf el oical inlormation & sidance, In mallers relating to
RGUSEieh poop. L os pis patcut & trademarks, the Buyvean must work
woeclose cc'la. elicn with the national agency responsible, The
Puscon sheild seree as q feedback of data regarding the actual uNii-
sation of veviou: patenls & (rade-marks through lcense conlracls &
O dmpnact of seeh wlilisation on the concevned sector. Finally, (he
Eetorng ertion ol ocevall policies  not only in lerms of the forcign
el end Dty bt aoer a wide range of policy instruments, such
ai wclection & tax & ovport incentives should bear close relation -
Lt il Ve pat g of tecimology inflow, All these aspecls & hould
feoieed as part & perecl of the overall indusivial policy pachage
Doy dvelopiygy courtry,

“lo- The similay  patlern of experience undoy-
cen LY e sideteloline contyios wuderscores the meed Jor much
cuscs codtoration bt cen these coumtrics not only in the sharing
v e, 8 DOwIy 2t iaformation but in Jraming technological




bolictes & procedures yohich Pollow a tuirly uniform patiern, A
multi -national coiporation rews the global market as one overall
market to he penctrated throuslt varions mesngactring & trading
mecha nisms, Derveloping countrics canmn! adopi « similar pasition

at this stage, though the Andean Group lLave miven a strong lead
lowards intcr-regional co-ordigalion, Nevevtiwless, (e sooliisg of
information & knocwledge would uself coustitute an ctiporiant step
Jorward, The UNIDO could Play a very nseful iole in this countcxt.
It ts sugneslod thal a Centre Jor Teclnology Licensing shonld be sef
up by UNIDO, whici wonld serve os a Jocal point for collerting &
dissentinalinz inforumation regarding Lechiology wrireenicinls entercd tnlo
by developing countvics. Sucl o Centice could be responsibie Tor (i)
collection & processing of inforivatin repaiding all {cclmology con-
tracts in devcloping c.aotries (i) disscmivatin: salient Jeatures of
such contracts, including the naiics of liccusors & licensees & the
principul lcrms & coiditions, but excludig: any confidential techwical
dita (which arc not, in any case, included in almost all such
contracts) (iii) assisting in detcrmination of alternative technologices,
in consultation with the centve of lechaical information, (iv) assisting
in the negoliation of specific techuology contracts & {v) gencrally
assisting the wational Buvean in theiy wori,  Developing counlrics ¢ onld
be offered this facility & fthose who wonld be willing 1o hamis  1he
requivod informalion on a conlinning bLasis should hare access lo all
infaﬂnalimt,assislanccg Luidance from Centre, Sach o Cenlre could,
over a period of lime. dcvelop into a wajor adiisory body foy tech-
wology licensing, Loth in terms of policics & in implementation.

22, - Having: claboyated hriefly the role of
national institutions and lernationl auencics, it i 1eCessary
however to stress that techmology liccising i% essenlially an center-
brise lo enlerprise ransaction. the role orf ratioual institutional
agencies in devcloping countives assumes unporviance omly becanse
prospective licecnsce enlerpriscs face special problems & dijficulties
& becuuse techmology inflow has repercussions in His countries
beyond the pvamclers of particular enlerprises. Nevew theless, 1l s
imporiant to be Relly cogmisant of how Jar regulatory control should
80. A national Burcau cannot subsiitute iisely for the licensee en-
terprise as lhis would wholly Jd¢tract from the busic natwre of li-
censing. The Bureay can idiveclly assit the licensce enlerprise
in oblaining terms & conditions which are less o evous « can neea-
lively preven! a pariiculay lechwology from being cwported, ajlcr
delermining e fill implications of such decisions., It slionld
wol, howerer, delvact Srovi the basic licensee-liconsor rolationship
which is the basic element of any licensc agve moent. Thus, lechnolopy
lcensing las to viewed in developing comntries Sfrom a dual viewpoint,
that of the licensee enlerprisc & of the uational economy, These
viewpoinis should normally fond fo be comtlementary thowgh there
may be a comflict in approach such as 1when the licensee's inferests
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are e2ccoaliddy 3oyl - fevni o when i Liconseets Mews are
rolvuraed by the Lieresta Gl vty =i onet culity of which he
S oo apidini.. i osuen CRNES, M aider inlyests of the
CONMGIN Bt Py il hal, Iy & lavg., Neensinr is the primary
YESPOLSIIRIY nf IPe o ale i, Conevied v should be clearly
rYecognisc as coch, i e Bivewr pleving an Gulivect & suppor-
Ving vale,

Do Drlls papey, sorre oj the objectives &
iplicalio of techolyry le DT o heon soroit fo be lich:lighted,
s cloai hat fhie ol ;. comple & ipdricats o licensing can
take « boiildeyi pohior oy PUaRs. shoy stuplisiic solutions can
be dose: o oo B R R TR P B S AT o rd a:iinst_nking sichs
wrich vos Qo e CeLine ceClus oy Dilon $1 Cesived scctors,
While it 15 esseutin! o be @ee of the v pions g lieatinons | il is
eren inoic necessary looge oese ilar Lol pologicad inflow in critical
seclors of suey Commm s feralicg & il s iwotld yequive q
Pragmaiic & j3oain) depaaclr e e b geess gl be iy for lech-
nology, il peelwie g abpled el wially wecelaled o the
Ticensce ' Mt cinniy posing . the vesell vy well be i no
b@igcin e Pl e Gl IS S nelion extod s - Isclf over
the overa’t v, o dicstie 3 g ol Qo0 disasiions ) or
cevlait delsicnial, 1yt ereres's of e derelopig couiyy,

e i the aleoe context & background,
the fornudativi o fany celilen o bindiie levunlional code could
be coasedii oo Vnige g voncepl s docdable if il s dileraationally
aceepled & if 0 cow i ed Gy, (Crims of cortain peneral briuciples,
inced: 1o e e carctilly caigidpy e &8 snclt w code showld be
conched v Icirms (ren Loe elnilod Gian nest puidelines prescii-
hed by ol evraien s S ey < of ivactical caperience in this
Jield. VWhal i bervkaps i givoie Sialticanl (lLan iy code is a
thovoe:le ovaroncss o, the perl of deveiopiiy comdyies of the ful
tplicelivns of lreasier sl cach Cuiry cai develop its acn
meck-inisie for dealiig: sPeopriaely with s rital question. Such
UNAVence: is groe . vaprdiy o those cornliics & a srowing hody
of knowlcdec & cxpevicnce ie cuierring which | iy pooled & shared,
e oy aore proclical o heneficial vesults,







