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RESTRICTIVE BUSINESS PRACTICES AND NATIONAL REGULATIONS
ON TRANSFER OF TECHNOLOGY

. Mroduction

~ The industrial revolution, which gtarted in England and latexr- on spreed to
the rest of the European countries, the United States of America and then Japan,
createﬂ a demand for foods and raw materials required as a result of industrializa~

tion and the fcrmation of the netr urban contres arising from it.

In this era of rapid induatrial groth, our countries took advantage of the
opportunities afforded by international trade, and in doing so were assisted to
a considerable degree by the economic policy of the focus of power, namely Britain,
whose interest in raw materials came to expression through loans, primarily from
government to government, which made possible the establisiiment of infrastructure,
promoting the economic development of Latin America and making it possible for our
growth to take place at the same rate as that of the focus of power.

In this period, there was nothing surprising about government-to—government

loans amounting to an everage of 4 per cent a year of Britain's gross domestic |
product and, at the beginning of thie century, as much as 7 per cent of its annual
gross product.

In contrast with these percentages, loans nade by the industrialized oowitries
to the developing countries today hardly a.ount to 1 per cent, and we can see what
the limitations to development are.

Latin Americat's development in sccordance with an "outward" growth model based
exclusively on the export of raw materials was useful and feasible virtually until
the end of the First World War. As a result of the shift of the foous of power
from Britain, which had required large amounts of both rav materials and foodetuffs,
to the new economic centre, namely the United States of Amerioca, vhich was itself
a produoer of raw materials, a very important change took place in the demand for
our traditional exports. "he fact that, beginning in 1914, the first emergency
arose and we for the first time realized that this "outward" grovth model had a
fundamental weakness made Latin Americans fecl, if only superficially, that this
was not the most advisable path to follow. Aftor the crisis of 1930, which lasted
for nearly a decade, came a very important milostone, “hich :‘nade the policy of
the most develcped Latin American countrios, and especially Argentina, Brazil and
Chile, ohe-.%e, wita the establishment of a particular industrial infrestructure
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which Latin American economists referred %o as being of the import-substitution

type. While import-substitution »as intended to avoid balance of payments and
income problems, preciscly the contrary turmed out to be the case since, when in
countries which did not yet have basic industries endeavoured to establish their
own consumer industries, the import of capitnl zoods, intermediate goods and

services was unavoidable,

These imports, especially in respect of intermediate goods supplying factories
established in the countrioce concerned, made it more and more difficult to put
a stcp to this. Containing imports of intermediate goods was tantamount to totally
paralysing industry., Por this reason, labour pressure and the social type of
policy of Latin American governments prevented this approach from being taken,

and we have therefore gone on ruffering chronic balance of peyments problems.

When new rigidity was introduced into halances of payments, new prohibitions
took effect with new import-substitution policies, which reinforced the rigidity
of the system and created a dend-end situation when market size was inadequate
to achieve import—-substitution vwith respect to durable consumer zoods and capital

goods, vwhich require extremely largec markets.

This situation quickly arose ir the Latin American countries and the omaller
the market, the more rapidly, making it necessary to seek different routes to
economic development. This was the situation when Latin American oconomists,
especially in the 19508, undoubtedly influenced by the groring succesr of the
European Eoonomic Community, conceived of the establishment of . large common
market in Latin America, with the preliminary stage of the Latin American Fres
Trade Area (LAFTA).

The idea of a Latin American Comnmon Market i a constructive onc dedicated

to the economio and political viability of our countries.

We cannot turn ourselves into developed, industrinalized countriese by remaining
divided in hemetic compartments in which there is no possibility for accelerated
industrial and economic growth. It im expected that in the yecar 2000, Latin America
will have 600 million inhabitants, with an estimated average per capita annual

income of 1,000 dollars, so we can visublize a market as large as, or perhags
slightly larger than, the present Buropean Common Market.
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In 1960, the Treaty of Montevideo wns signed by 11 oountries meeting in
Montevideo. Article 44 ol the Treaty provided that the countries ‘rould have
achieved integration by 1975 and article 45 specified that the countries rould
be grouped according to relative development. Instead of meeking integration,
LAPTA only promoted tradec among the 11 countries, i.c. Mexico, Brazil, Argentina,
Uruguay, Chile, Colombis, Peru, Paraguay, Venczuela, Ecuador and Bolivia.

Thus, frem the intermediate steo taken through LAFTA, it was clearly seen
that the thceoretical model scheme was not suited to all the countries of the region.
In LAFTA, there arec three largc countries - Argentina, Brazil and Mexico - whose
industrial development and the sizc of their own markots made it possible to take
advantage more easily of the benefits afforded by LAFTA.

For the lecss economically developed countries, on the other hand, gains were

insignificant.

If the same proceduros werc continued with, the result would be exactly the
opposite of that whioh the creators of the Latin American Common Market had wished
to achieve. Therefore, other mcans, which might be much more useful, were sought
and two new approachcs by 'hich countries could seek their own nolutions in our
regior emerged. Ono of thcse was the Central American Commen Market, whioh until

recently wae outstandingly successful, and the other project is the Andean Market.

In 1964, the plenipotentiaries of Peru, Ecuador, Colombia, Chile and Bolivia
met at Punta del Este and agreed to accolerate the process of Latin American
integration.

On the basis of the Troaty of Montevideo and the agreements ooncluded at the
Punta del Este meeting, the representatives of the five countries at a similar
level of develcpment met in Colombia to establish the subregion vrith a view to
accelarating the integration process by setting up the Andean Group with its head-
quarters in Peru, In 1971, after o number of preliminary meetings, the regime
governing foreign capital, trademarks, patents, licences and royalties proposed
by the Andean Group was adopted.

o INDUSTRIAL PROPERTY AND TRAMSFER OF TECHNOLOGY R

The proposed statute provides the member countries with a macainery enabling
them to evaluate true tocchnological oontributions, estimated profits, the prioe

of products in vhish a tochnique is incorporated and other relevant faotors.
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MINTMUM REQUIREMENTS WHICH TRANSFER OF TECHNOLOGY CONTRACTS SHOULD FULFIL

Contracte for the import of technology should contain at lcast clnuse. on
the following:
(2) Identification of the forms in vhich the technology will be
transferred;

(b) The contractual value of each of thc elements entering in o
the total value of the licence;

(c) Determination of the period of valiaity.

RESTRICTIONS WHICH TRANSFER OF TECHNOLOGY CONTRACTS SHOULD NOT CONTAIN

(1) Obligation for the grantece to acquire capital goods, intermediate
products or raw naterials from - specific source or to employ
personnel of the supplier of technology:

(2) Clauses authorizing the grantor to fix sale or resale prices for
the products for which the grantee has acquired technology:

(3) Clauses prohibiting the use of competitive technologies;

(4) Clauses compelling the &rantec to hand over inventions or improve-
ments achieved as » consequence of thc licencey

(5) Clauses giving the grantor a purchase option:

(6) Clauses containing restrictions on the volume or structure of
production;

(7) Clauses imposing royaltics for patonts or trademarks not used.

We must take into account the fact that intangible technological contributions
bestow a right to the payment of royaltics, but rhen these contributions are made
to a foreign enterprise by its parent firm or by another subsidiary of thc samo
parent fim, no paymont of royaltics 1111 be authorized, nor vill any deduction
in this respeot be pormittcd for tax purposes. In addition, clauses related to
investment or the transfer of teohnology which remove poseible conflicts or dis-
putes from the national jurisdiction and compctence of tho recipient country or
whioh permit thc subrogetion ty Statee of the rights and nctions of their national
investors will not be accepted,

In Peru, clausee prohibiting or limiting export to other countries arc also
not accopted, and this is oonsidered very important beoaugp}@ incrcases potential _
exports and consequuntly can mean an inorease in foreign exchange for the ocuntry.
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TECHIOLOCY LICENSING CONTRACTS AND NECOTIATING POWER

The weak negotiating position of the poor countries is baeicelly reflected
in the price they pay in respect of royaltic: and technical assistance. There-
fore, wc must analyse quite closely the reputed situation of dopendence whioh
erises vhen a developing country ic compalled to import a very high percentage
of the technologics required to kecp the production processes which constitute

the source of its own wealth opcrating.

This scientific and technologicnl dependence is a consequen-e of the poor
countries' inability to develop their own technology, which makes it necessary
for them to have recourse to foreign technologies in order to promote their owm

development.

This depcndence manifests itself in two main vayst on thc one hand, through
vne growing share of forcign payments for now techaology end, on the other, through
the ucak nogotiating position rith respect to rich countries in matters of soience
and technology. This woeak nogotiating position of the developing ocountries is
duc primarily to the following:

(a) To divorce botvecn the basic research institutes and institutes
oarrying out rescarch oriented torards the needs of the production
sector;

(b) T™e absence of capacity and mrchincry for both the generation and
dissemination of information oving to unawarcness at both the
political and cnterprise levels of the importanoe of science and
technology in industrizl developient and the ex’stence of oultural
and social valucs which do not confer as much importance on
scientific activitice as on cultivation of the humenities, law,
records, etc,;

(c) A productive system composcd, on the one hand, by a traditional
sector based on artisanal technologies of the pre-oapitalist type,
characterize' by little or no division of labour and scant oapital,
tending to c.iscourage tochnological innovation, and on the other
one, by a modern sector largely in the hands of foreign invest-
mert, which entrusts to the efforts of tho parent firm the tech-
nological developments for its production processcs and the
devolopment of new producic.

ACTION TAKEN BY THE GOVERNMENT

(a) In pccordance yith sectoral lavs, rescarch and - technologioal develop- ©
ment in the oountry must “e orientcd towards meeting industrisl
requirements, taking into account coonomioc and social development
plans, this research being controlled by the State. In some cases,
the rosearch may be carried out hy the entorprise itself, with
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advanoe approval by the competent authority, and in othere the
enterprises contribute directly to the State.

This rofers to the 2 per cent o” net income which the respec-
tive mectoral laovs require to be paid vhen enterprises are
authorized to carry out research and the relevant studiocs,

(v) Issunace of Decres Lawvs oas. 17900 a3 13999, under which the
country will not allow transfer of tochnology contracts vhich
contain restrictive cleuses, and therefore does not authorize
remittances abroad in respect of such contracts,

CRITERIA USED BY ONC TO EVALUATE RESTRICTIVE CLAUSES IN TRANSFER
OF TECHNOLOGY CONTRACTS

In a developing oountry like Peru, it is nocessary to impert tochnology in
order to ensure eoonomic progress, and the more so the morc the procoss is to
be aooclerated., FEvcn when the country has achieved o certain level of dovelop~
ment of its own tochnology, import of technology cannot be avoided, nor would
this be advisable undor any circumstances, In view of this situation, it ims
well to be informod of the factors involved in transfer of technology and the
conditions under which the country can guidc this process in the way which is
most advantageous for its economy.,

Tranafers can be made either directly or indircctly. The former typo of
transfer oonsists of negotiations by a domeetic enterprise with ono or more
souroes of foreign technology, the seller or sellers of the individual componenta
in the teohnological paokage being freely chosen.

An indireot transfer takes place when a foreign organization is interposod
as an intermediary in the selcction, contraoting and administration of the various
elements involved in the operation.

1t should be pointed out that the study prepared on transfer of teohnology
oontracts registered with ONC shows that the elements composing negotiation
packages are as follows:

(a) Technioal and economic feasibility studies;

(b) Search for and seleotion of the most appropriate teohnology;

(o). Plant desjgn and seleotien of equipaent; - = *
(4) 8upply of process technology;

(e) 1Installation of the plant;

() Starting up of produotion;

(¢ .rganisation and administration of production;

(n) Organisation end administration of markets;

(1) Improvement in precess offi cienocy,
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This 1ist could be expanded to includc other less important services which
enter into this type of agrecment.

What should be stressed is that tho country can reduce the purchase of all
these elemonts through the development of a system of industrial research and
teohnology, up to the point ~herc only process tochnology itself remains, The
necessity to include thesc othoer elements arises out of what is referred to as
"the inability of the developing countries to use tochnological knot=how" and
also the distinction madc by the devcloped countrics between general technology

and the specific technology of know-how.
There arc three basic criteriat

(1) The legnl criterion, according to which clouscs must be in keeping
with the regulations obtaininy in the country, in other vords they must
conform to Decrec Lav No. 1R900;

(2) T™e technical criterion. Under n~rticle 18 cf Decree Law No. 18900,
every transfer of technology contract, in order to receive the approval
of ONC, must make «n effective contribution to on-going and self-
nustained industrial development. For this purpose, the clauses should
be such that the actual transfer of technology is reflected in enter-
prise productivity, and consequently in a lowering of costs and up-
grading of labour, and should, in accordance with our Government's
principles, make possible the establisnment of an indigenous technology
in the country.

This does not mean that foreign technology ™~ill not be used, but rather that
it will be used as a catalyst to bring about tihe making of innovations and
establishment of indigenous technology in the country and in the Andean Group.

(3) The economic criterion. Evaluation of effects on the balance of payment,
demand for ne products, comparative costs, etc.

Peru runs the hasic risk, ~s might any country, of remanining stationary, so
that if it is not sufficiently aggressive or does not prepare itself both to
defend its existing industries and create nev ones, it 'ill simply serve as a
market for the productis of costly operations in other countries, and not be able
to make its own way. Therefore, Peru is preparing to meet this challenge vith
enthusiasm and determinetion, and it therefore believes in the great advantages

afforded by an Andcan Common !larket.
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