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1'HE CIHANGING ROLE OF GOVERNMENTS IN THE REGULATION AND
PROMOTION OF LICENSING ARRANGEMENTS

A significant feature of the last lwo decades has been the
1upid growth of inlevnational commercial links and relationships between
mofacturing entevprises in different countries aid the emergence of
technolcgy licensing as a principal instvument for the acquisition and
trarsfer of technological knowledge and skills. The commercial transfer
of Iswow!edge of production processes and techniques has becoine a
commos: infernational phenomena, both amonyg developed countries and
between indusivialised and developing econoniies and is bringing about
new combinations of factor resources in various marufacturing sectors.
As tecihnology trensfer grows in coverage and wmagnitude, the instrumment
of licensing is assuming new dimensions and is posing o wide range of
coriplex problems and issues. The nature of such problems is, in turn,
inoclveing governmendal authovities, both execitive and judicial, to an
fncerong extent & a changing governmental role is gradually emerging
in ¢ ~umber of countries.

t
!

2.- The nature of the technology acquisition function tends
fo vovy considzrably in scope end magnitude in the case of licensees from
tndvetrinlly-advanced countries und licensees from developing economies.
In the case of the former, the technology license normally comprises of
aser viohis to a specific production process or technique, patented or
urhaiented, accompanied by the rvelated specialised knowhow as mmay be
involved. Bo!l the licensor and licensee are operating in a similar
tecimological background and level of knowledge and skills and the user
riglis lrausferved, together with the know-how relating thereto,is quite
specific and well defined. Often as not, the license basically comprises
of the user rights, which are protected by patents or trade or business
scerets and cannot be utilised otherwise. Both parties are fully aware
of thz intricacies of licensing and the rights and obligations of each party,
as also their technological competence. The situation tends to be considerably
different when a licensee from a developing country is tnvolved. There is

- 8 usclly wide divergence in the overall technological background and level
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of skills and the knowhow element is oflen much wider in scope and often
includes a wide range of technical services such as detailed and plant
enginecring, assislance in securing machinevy, training of management

and oterational pevsonnel and, in gemeral, wmuch greater technological
support, particularly in early production stuges. There ave ofcourse
wide varialions, ranging from tuinkey projects lo straight patent or
trademark licenses with little or no knowhow support but, in a large
bercentage of cases, there is a strong element of dirvect technical as-
sistance over and above the technology and kncwhow directly involved.

At the same time, knowledge regarding technolozical altermatives and of
he licensing mechanism is usually very limited on the part of such licensees
ard adds to the weak bargaining position of such licensecs vesulling,in
many cases, both in high costs for techmology acquived and acceptance of
a number of harsh and detrimental contractual conditions such as restrictions
on exporis and cven on production in some cases,restraints in acquisition
of other processes of techniques, tie-in clauses for supply of machinery,
raw materials and components or for sales, grant back provisions,unduly
High royalty and other payments and vavious conlvactual provisions
operating to the advantage of the licensor. Many such provisions not
only militate againsi the licensees but have an adverse effect on the
national economy over a period of time.

3. - Apart from the problems posed by specific license agre-
ements, the unvestricted inflow of tecimology tends to perpetuate
continuing dependance not only on imported techniques in seneval but over
a wide range of allied techrical services. Licensces Jrom developing
countries tend to be much move dep mdart on their licensors even in
respect of functions and services which can be indicenously developed with
compavratively liitle effort. Foreion techuiques, tricluding use of brand
names, arc sought to be secured in almost every field, to the detriment
of domestic technological development, both in the initial Stages and in
subsequent phases of product development. While there is cssential need
for technology inflow to developing countrics, there is greatly increased
awarencss in many of these counlries of the problems flowing Sfrom
unvesiricted imports of foreign technology and techniques, logether with
the type and nature of the technology acqiived and the terms and conditions
of such acquisition. It is this exercise in screening and selectivity that
emevges in the form of varying degrees of regulatory conirol over inflow
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of fechnology in many devcloping countries. While such regulation is still
new in concept, it has taken vavious forms, vanging from national laws for
regulalion of technology inflow as in Argentina and Mexico, together with
7cgional measures for such conivol as in the case of the Andean Pact
ccunlries, to the exevcise of considevable regulatory comtrol through the
erceutive mechanism alone, as in the case of India. In view of wide
diffevences in economic conditions and in the level and stage of industrial
growtl, there continues to be wide divergence in approach and there ave
still many developing couniries where theve is lttle or no regulation of
acquisition of technology. Yet, the trend towards a degree of conmtrol is
clearly discernible in most such countries which have achieved intermediate
stuges of indusivial development, though ihe pattern and detailed nature
of such regulation may vary.

4.~ What is of considevable inicrest in the above context is
the fect that the governmental role in the commercial transfer of technology
appecrs to be uudergoing significant transformation in the USA and in many
Euvopean countries, while the regulatory nalure of this vole in the case of
Japan continues to be an object lesson for most developing nations. - It is
probosed, in this pcper, to highlight some of the principal trends in
certain countries such as ‘he USA, Frence, Japan and the Soviet Uniom,
xuicarily with a view of relating such trends to existing problems and
eaperiences in develohing countries.

5.- In the USA, the most significant trend appears to be the
Frouing coiflict, largely in the form of a series of juridical interpretations
.. court cecisions, between the intevest of licensors on the ome hand, as
covered by palent legislation and those for the protection of trade and
husinoss secvete and (hose of licensees on the other, as reflected in
a.o-lvust legislation. The lotler provisions are embodied in the Sherman
ar:l Clayton Act, which arve fairly generval and broad-vauging in their scope,
wut a substantial body of case-law has developed in recent years which are
mililating strongly against licensing provisions which aim to or result in
veduction of competition or bring unfair seans of competition into operation.
Court decisions have generally been in favour of the licensee where the obligations
imhosed on the licensee were deewmed to be against the intevest of fair competition
and a munber of provisions which were considered common features of
, Hcensing agreements, in the past, have now been held to constitute restraints
. On competition or resulting in unfair competition and thereby violating




ailitvusl legislation.  Ou an important aspect of "disclosurc” in agreerents
relating to vapatented kvowhow, Figigan*comcleles Dhat these could be
enforced in U.S, courls agiinst the licensee “ouly so lovg as a porlion of
bne knowho:n velains ils sioius as cecvel and vahwble informalion, that 18

the browhow licernse is not cnforced if the knowledge foyining the licensee’s
consideraiion becomes pavl of the public doawit’.  In yespect of pateit
licenses, Fiunegan lits defincd three tests as detevimining the vule of

veason i U.S, couris viz that le vestriclion or vestviclions must be
anctllary o the inain puyposcs of Lhe license contract, that the scope of the
restyiction ov limilation should nol be substantially greater than necessary

to achieve lhe Luwful witain burposes. and that Mhe restvaint can apply only
jor « reasouable peviod - a duvaiion of 10 years being held Lo be reasonable,
while an indefinite peviod may roi.  Following from lius, ceviain vestrictive
“lavses in patent eud kuowhoie licenses may be held in the USA lo be per se
illcgal. These could inclide provisions such as (i) tic-in clouses Jorcing

the purchose of naterials and components frowe the licensor, (i) vestvictions
on liccnsec's opevulion to deal in other products ond sevvices or to obtain
competilive techuology (i) package licenses including paient licenses. not
required by a dcenses, (iu) vesitricled use of palented watevial which would
creete manopolistic siturtions () fixntion of price to be changed by the
Heensee , (vi) tervitorid! vestyictions in the 1784, (vii) cvoss licensing
provisions, and the like. Even a grantback [rovision, if onc-sided, wmay

be questioned as constituling o misuse. The above trend of julicial
decisions has vesulied in o fairly libeval intevpr. tation of anti-trust legislation
in So far as those can be applicd to license agreements. While the petent
iaws still afford considerable prolcction for palenicd processes mud tedludques,
these cannot be misused for tie prvpose of stipline cownpetition and imposing
unfaiv and vestrictive conlilions on licensees.  Or wnpalented kno: ~how, ‘he
breseiid trends in U.S. court decisions are cven waore lhernl and in ihe
recenl ccse of Kewaiee vs. Bicron (478F2DI0A 6lh Clv. 1973 presently

on appeal lo the U.S. Subrcme Conrty, the Cort has heid thal a irade
secret, which is an appropriate subject fur a pelent and which has been
commerciuily used for move than one year cannot be hrolected except

under Federal patent laws. If this decision is wpicld, it wounld substantially
reduce the legal protection for licensors in respect of unpatented tcchnology
and knowhow. The decisions of US. Coust in @ munbey of cases has led to
Jorced transfer of knowhow by licensors when (b is held that theve has

been a misuse of patent rvights. On the othey hand, patent infringements

are difficull lo prove and (his is al! the more dufficult in the case of :

*Mavcus B. Finnegan 'Antitrust probleins in iicensing in UUSA and EEC: Panel
- Tokyo - 1972,
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iinported knowhow. The growing  anti-trust atlitude in US Courts is
accompanied by moves in the lesisialure in the divection of compulsory
licensing in cevtain sectors where the national oy conuunily inlcrests mey
be involved. The mandatovy licensing provisions of tire Clean Aiv Act

1971 may pave the way for similar provisions in other environnental
legislation as also for mwwfactuving sectors such as drugs and pharmaccuticals
o processed foods. The special significunce of pdicial interprelations

in the USA in this field is devived from the Jact that the USA is still,by
Jar, the major scurce of fechnology licenswng with a vevenue of 2.5 billion
dollars in 1570 on this accouat agaiist the income of $263 willion of the
UK., whicl is the second majov supplier of lechnology.  The revenue from
technology rose to $3.1 billion in 1972 in the ruse of the USA.

6.~ In the case of France, as of other EEC countries, the
regulatory control over licensing has assumed new stgnificance in the comtext
of Articles 85 and 86 of the T'reaty of Rome. which inler alia prohibit
(i) the prevention or restviction ¢f commerce and compelition within the
Common Mavket counivies and (i) improper cxploitation by any undertaking
or undertakings of a "dominant position within the EEC or a substantial
part theveof’. Even prior to the EEC, technology agreements in France
weve screened by the Commision Tecimique das Ententes in terms of the
applicability of various laws. Brochon has summarised these regulatory
aspects as prohibiling inter alia (@) restriclions or free competition (b)
restrictions on decrease of prices vr promotion of artificial price increases
(c) refusal to scli under novinal commercial conditions, (d) compulsory
purchase by licensees of other products or services, etc.* While these
prohibitions would not always be upplicable to patent holdervs, in geneval
the pattern is similar in principle to some of the anii-trust provisions
in the USA. The fact that a Euvapeuan system of patents has been agreed
to in Oct 73 would also be of sigmificance. This would enable the filing of
e patend application, wiich would have validity in 14 European countries,
ncluding the 9 EEC members. Thus, increased patenting facilitics in
Europe are accompanying emphasis on greater freedom of trade within the EEC.
On the whole, France still coniinues to be a net impoirter of technology, with
technology sales of about $155 million, against acquisition of technology worth
$286 million, mainly from USA. With the advent of the EEC, the interpretation
of Articles 85 and 86 have over-riding consideration and here also a substantial
body of case-law is being built up, largely through decisions of the Commission.
The provisions principally militate against any avvengements which seek to
impose restraints in territorial operations within the Common Merket or

* Michel Brochon "Licensing between Japan and EEC. LES Confevence -Tokyo’72




the use of restrictive or unfuir practices by dominant units. Thus, where
sales by particular licensees were sought to be restricted to one or other
arca of the Common Alavket, this was deemed lo be a violation (Davidson
Rubber Co. case). In the case of Grundig vs. Consten, the Commision
considered the exclusive sales cgveement given by the former to the lattey
for its products in the territory of France as being a violation of Art. 85.
A violalion. of Ari. 86 entails threc pre-vequisites viz "lhat the undertaking
or undertakings must be in a dominant position and ti:at such dominant
bosition must be improperly exploited and that trade between member states
must be prejudiced *. Where a dominani posilion is not established, there
would be no violation. Similarly, where there is no restriction in trade or
movement, the prolibitory article would not be applicable. So far, the
number of cuses that have comc up before the Commission, or subsequently
before the national courts, is relatively few but the trend is clearly being
established that license agreements should not result in restraints on trade
within the Common Marvket countries or the usc of unfair or restrictive practices.

7.- There can be little doubt that regulatory control over
technology inflow has been practised most successfully in the case of Japan.
The extent of such control has been very pronounced, in that all technology
agrveements, including extensions and amendments are vequived, in principle,
to be approved by the government. While such approval is accovded automatically
by the Bank of Japan where bayments of upto $50 000 are involved, other cases
are referred to Government, in the Ministry of Trade and Industry (MITD) which
is required to consult other concerned agencies and give its approval or otherwise
within 30 days. Upto July' 73. all proposals  velating to 7 defined sectors
requived a case-by-case analysis, but now such examination is required
only in respect of proposals relating to computer technology. During the post-
war decades, Japan imported Western technology very heavily and duving 1950
to 1970, there have been about 14 000 license agreements, of which nearly
60% are with US. companies. Ii is significant that the number of licenses
for trademarks has been very few and has comstituted only about 5%. In
recent years, Japan has also been exporting technology in various fields
but met technology imports are still muci higher and amounted to $433
million in 1970 against exports of tecimslogy of the order of $60 million.
The extraordinary success of Japan's policy can be attributed to the fact
that the country alveady possessed a very strong technological and industrial
base and its selective imports of technology acted as a powerful catalytic
agent for Jupanese industry. The Jact of very close so-ordination between

*Finnegan; 1IBID




the Japanese government and industry also ensured thai its policy of
regulated control functioned in the best interest of Japanese industry.

An imporiant uspect of licensing in Jupan is that license agrecments also
requive to be reported to the Fair Trade Commission (FTC) which has
been set up under the Anti-Monopoly legislation. Such agreements require
a negative clearance in that they should not conlain provisions which
constitute unreasonable restraints or unfair business practices as defined
in the legislation. The FTC has prescribed ceriain cuidelines which
prohibit restrictions on exports, rvestriclions on acquisition of competitive
techniques, tie-in restrictions and the like. Grantbanks must be nom-
exclusive and reciprocal. Thus, brotectioi: to Japanese licensees is not
only accorded through the aptroval requirements of government but through
the statwory provisions of the FTC, as clarified in its guidelines.

8. - Technology acquisition and licensing in the USSR and other
centrally planned ecomomies introduces a new dimension in the approach to
this question.In the last two decades, the Soviet Union has acquired
technology in a number of sophisticated manufacturing fields, including
synthetic fibres (from the UK), automobile production (from Italy), etc.
has also licensed knowhow to a wumbey of countries including UK, Finland,
India and Egypt, apart from the COMECON cowntries, with whom ils
technologicrl relations are very close. The Sovict Union and the centrally -
blanned economies operale in the Jield of licensing through cemtralised
acquisition, as also centralised sales,of technology and one state agency
is genevally responsible for this Junction. In the UsSR, this function is
discharged through V/0 Licensintory;. which is vesponsible Jor acquisition
of technology in all the fields in which this may be required by the Soviet
mamifacturing sector. This inevitably requives very close co-ordination
with the major manfacturing units, both in the determination of the type
and nature of technology to be secured and tn the actual process of
negotiations and implementation, Nevertheless, by ccmdralising the
acquisition process, comsiderable advanlages also accrue in that the
agency develops considerable knowledge and expertise in comtractual
licensing, while the manufacturing units provide the rnecessary technical
support. The fact that a technology omce secured can be wtilised in more
than ome plant, all of which are state ~owned, constitutes an important
determinant factor in such centralised acquisition and also constitutes the
rationale for ouiright purchase of foreign technology through lump-sum



payments ralhey than royalty payments veiated to production. Where
technology is sold or licensed Jrom the Soviet Uniom, the some procedure
operates in reverse. While the state trading units assess thc possibilities

of such sales or licenses, usually in accompaniment with sales of plant

and machinery, /0 Licensiniovg negoiwses iiw license agreement on

behalf of the manufacturing units cnd assimnes Sudl cesponsibility for the
license. In principle, this enables the marnfaciuring units to concentrale

on manyfacture while a separale agency loons ajter the iidricacies of licensing,
but very close co-ordinotion is, however, neccssary with the manufacturing
planis, particularly duving the life of tecimology agrceinents and this is not
always easy. The essential licensor-licensce relationsiip is also far more
difficult to ensure when licensing is conducted #i: rough a centralised agency.
In many cases where Soviet technology has been extended for steel, machine-
building, ctc., fairly close relalions have,in fact, developed belween the
Soviet wnits and the licensces, but gs (he munbey of cases wmdtiply, this

may become increasingly difficult, particularly wher Western technology s
acquived by the Soviet Union Jor a wide range of products. In the other
cewbrally -planned economies, the acquisition and sale of technology Jollows

a similar pattern, with Polscrvice in Poland, Polytechna in C:zechoslovakia
and Licensia in Hungary pevforming similar centrulised licensing functions.

1t needs to be emphasisca that the Soviet Union and the COMECON countries
are members of the Paris Convention Jor the protection of industrial patents and
of industrial property rights and that paicnts are hoth recognised and

protected adequately in these comdrics. i recent years, co-operation in

the form of joint production prosranmines between cnterprises in the COMECON
counlries and other nations is growing and licensins to and Jrom these
countries is becoming increasingly broad - based.

9.- It is against the above hackground of the vole of govern-
mental authorities in certain developed coutries, including the wudiciary in
the USA and in the EEC countries ,that the question of institutional regulatory
control in developing countries necds to he considered. As this brief
analysis has brought out, the stress on industrial property rights in the
USA and in Western market economies has been considevably tempered
through judicial and administrative intevpretations of onti-trust legislation
when it comes to licensing and the emphasis is against any undue
vestrictions om the use of industrial property, botl: patented and unpatented,
once the basic right of use is conceded. In Japan of course, Jairly strict
but pragmatic regulatory comtrols has had extremely sucessful resulls.




In the USSR wid the COMECON coadvizs, the cenialised acquisiton and
cale of teckuclogy throupir state OYEanisaiions providss an altervative
instilutional approach o commercial technology transfer.

10. - Ut is <igvifirant that. i a lerge munber of license ugre-
cinents with liceasces in developing cound ¥ies, proutsiors are included wiiich
would be cons!lered restviciive g legally unenforceals 1o i sougit to be
applicd in the cowmtry of the licensor. This is ofcourse, particuluily true
of U.S. Licensors and since U. S, licenses couslitute 709, of globael license
Yevenues, this beconies extremely pervtment.  The dependance and iiocab
bargtining portion of suck licensees, together will inorance in many
cases, mecessilates goovyvanental institutional suliport in many developing
cowmdvics. The fact thal Joveizn  subsidiavies ajfitiales control
sizcable segments of mamfacture in many of licse countries ad opcrale
brimarilv on a purent-affiliate rather than 14 liccnsor-licensee relationship
is - added veason for nslitutional contvol of cerluin aspeets of thetr
activitics.  The questions that have , however, to be considered are, Jjirstly,
the limils upto which negalive regulatory covlvol shonld be excreised and
secondly, the positive and bromotionl character that should also be an
idegral feature of such controls.  The auswer (o the first question would
primavily dehewd on (he hargeiing slrengi of the licensee and the country
which, in lwrn, would depend o the level of devclapment, the size of lc
intevnal market and olhe: econonmiic factors. Negative coitrels, if exercised
injudiciously and indis criminately could yesylt in nom-inflow of essential
bechnology with vr without the cecompaniment of forcign capital inveslment.
Similarly, a non-selective, promiotional approach 1o techmoiogical inflow
conld also result in wdue depemdance on foreion technology in all ficlds,
as has occured in many developing countrics, [ is, therefore, exir rmely
important to define lie scope and role of regula/ovy contral in the conlext
of each devcloping country so lat both the dargers of over-regulation and
of tnadecquat e rvegulatory contvol can be minivised.  While the Situation
vavies from countvy to country and from tne io lime, ceriain broad norms
can be prescribed in the light of existing cxpericice. For his purpose, il
would be useful to bricfly analyse the vole of instilulional control of foreigm
lechnology in India and in parls of Africa and Latin America,

11, - In India, considerable regulalory control has been exercised
Jor a swmber »f years, both in respect of mport of teciuwlogy and Joreign
capilal investn.ent. Specific guide-lires in this vespect were published
in December 1968 and q Foreign Investinent Bonrd, compresing of senior
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represenlatives from concoveed government depiivtinenis, was estnblished

to administer both lhesc aspccti.  Tie policy pusic-lines divided 1he
industrial sector in trec categories wilh illustvative (ists joi each calegory.
The first list coverved the suducdyial &ranchos aheie forein capital
participation would he permited, e socond Kst included industries where
Joreign technology without capital payticipalion would be allowed und [he
third list indicated the tudusirial sectors where no Joreign iechnology or
tnvestment collubovation would be permilied. A cose linie has iyoughoat
existed belween forcign capile: investment end inflow oy techuology in
cerlain seclors and this uspeci is laien mic aecowt in dctermining
payments fur the laticr. Tic geneval approaci hus been to limit foreign
barticipation in new projects to 40% of cquily capital (19% in special cases).
Majoarity foreign holdings arve not novmally permitted cxcept where existing
companies with majority Jorcigu Iinldings accept a phased reduction in such
koldings when tic cquity beoc is expanded to Jimance new proiects or
expansions. The guidc lines alzo doyined the maxinnon rates of voyally
Jor technology in various scelors. 1l was also prescribed that the maximom
duration of license agrecments should not normeily exceed five vears. In
addition, the guidelines also specified:

(9 that foveign tradewmarks should noi be usced for sales within
India; (1) thai clauses which provided for minimuwm royalty
taymenls woulld not be pevinitled; (i) chat royalty payments
should be compuied on the basis of value of production ex-works,
minus value of imported components, and subject to tax; (iv)
that clauses in the licence agrecment which prevented exports
would not be permitted excepi for expor's to counlries where
the Soreisn party had similay mantfacturing licensing agreement
or was legally not in a position te permit cxports; (v) that
provision should be made for sub licensing know-how to other
Indian exterpriscs om teyms which would be mulually acceptable
to all the parlies ronceried nciuding the fureigm collaboralor
and the Government.

Last year, a new Forcign Exchange Regulation has bern enccted , which

brovides that non-residents or naon-citizens and companies with foreign holdings
of above 40% shall requive the approval of the Reserve Bank of ndia

before, inter alia, aciing as or accepting atpotntnient as agent or technical or
management adviscr in India, oy pevmilting the user of any tvademark by any
such person or combpany. Thus, the additional approval of the Reserve Bank 1
will now be required Jor registered uscr agreenients in trademark license 3
agrecements, for cmplovment of foreign adviscrs awd Jov various activities of
Joreign subsidiaries and companies iauing substantia] Joreign holdings.
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12. - The approach of the hulian Government is to cnsure
considervable sclectivity in the inflow of technology. Forecign lechinology is
nol pormally perinilted in non-essential and non-priorily sectors except
when there is « subslantial degree of export ovientation. Lespite the
move delailed  scyuting now involied. 819 tecimology agreenments were
approved during 1961 to 1972, of whick 143 propos<ls involyed Joveign
capital parviicipation of over $25 million. It is significant thet 488
applicalions were rejecicd during this 4-year perviod. Most of the
fechnology agvecnents related Lo the marafacture of indusiricl machinery
and cquipment, including electrical equepment, machine -tools , trausport
equipinent, ma;afactirve of chemicals awul petrochemicals, and various
metalluvgical indusivies. Wihile the guidelines have been conformed lo
Juirly strictly, a fuirly pragmatic approacl has been adopled on a case
to case basis, so that cssenlial techinology is able to be oblained by
Inign licensees.  Dmplementation of the guidelines has noi posed any sevious
difficulty and, in fact, has greally stveugthened the bargaining tower of
licensces besides ahoiding wndesirable and resivictive provisions. The
limit of duration of agreemenis to five years (with expections in a few
special cases involving highly sophisticated icchinology) has had a very
salutary effect in forcing licensce enterprises lo make maximunm efforts
Jor effective absorption of unported techmology as speedily as possible.
Royalty payments are usually able to be adjusted within the limits prescribed,
though, in some cases, 'hesc have been acconipanied by faivly high initial
lump -snmn fees. The ayoidance of vestrictive export provisions have posed
problems in some cases but these have usually bee:: salisfactorily resolved
by a pragmatic approach on bolh sides. nhi respect of sub-licensing provision
there was some controversy initially, bul il has now been accepted by most
Joreign licensors that ihe sovevument's insistance is primarily to ensure
that similar technology is not tmported through a lavge number of joreign
technology agreements, all at considerabie cost. Repetitive purchases of
technology ncw receive greater atlcnlion, but i1 is still too early lo cvaluate
the ovevall povential benefils of such a clause vis a vis the commercial
obstacles in operating suclt a provision. By and large, Irdian policy on
lechnology imports has been similar in principle to that of Japan, though the
pattern and impact of techiology inflcie has been widely divergent in the
two countries and reflects the differcuces in the level of industrial growlh,

)

13. - There has been relatively litlle exercise of governmenial
control in respect of lechnology agreenients as such, tn most countries of
Africa (excluding South Afvica and Rhodesia). In most of these countries,
particularly those in Norihern Ajrica, besides Nigeria, Kenya, Tanzania and
others, theve has been comsiderable control exercised in resject of
foreign investment and licensing of technology has so far played a very
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limited role except in some of the more industrially advanced countrics.
It is inevitable, however, that teclinology licensing for African projects
will increase subsiantially in the newy Sutuwre end it would be desirable
Jor most of these countries to establish and develop some wechanism

Jor detevmining the cost and value of alternative techniques and processes,
together with identification of fhe principal technological gaps in each
economy .

4. - In Latin Americo, the mos? siguificant developments
have been in Argentina and Mexico ard in the Andean gronp of coutries.
In Argentina, two laws were passed in 1971, the fivsl (N°19135) prohibiting
the imposition of certain restrictive conditions in the antomolive industry,
while the second law (N°19231) prescribed the regulation of agreements for
Joveign technology and patents and the establishment of @ Nalional Registry
Sfor all such contvacts. It was provided that agreentents wonld not be
registeved if they conlained restriclive clauses which would, inter alia,
force the purchase of equipinent. raw malerials or coinponcnts from
pavticular sonrces, vestricted exports except willh licensor's permnission,
or prescribedunreasonable grantback: provisions, ov trademark licensing
without technological condribution, furisdiction of foreign courls, or
unreasonably high voyaltics wnd payments. Agreements would also not
be registered if the teclnology was iuligenonsly available., In Mexico,
similar legislation came into effect in 1973 and a National Regisiry has
sence been set up and has had to deal with a very large monber of
agreements duving recenl imonths. An important feature of botir the
Avgentine and Mexican laws is that they also requive all existing agreements
to be registeved within shecific periods. This nccessitates re- wotiation
of many of these agreemcits so as to conform to the provisions of the law.
At the vegion:l lcvel, the provisions of the Cartagena Agrecement (1970)
lo which the Andean group rountvies arc Sighatories, is of great significance.
Resolution 24 prescribes the norins and conditions whicl: would regulale
the approval of the five inember governmen!s to coutvacts for technology and
patents in their countries. These brovide jor vejection of agreements which
provide for, inter alia, tie-in obligations for purchasc of materials,
intermediate producis etc. or bresceribe restrictive conditions on volume
of production, use of alternative technology, export rights, grantbacks
and the like. Similarly, vestviclive conditions in the nse of trademarks
twould also not be permitted ( Article 25), such provisions inter alia
tncluding export resivictions, tie-in clauses Jor purchase of intermediate
products, royallies for urused marks and the like. In vespect of both




technology and trademark asreements, proiciong yelati It pevmana?
employment of licecnsoi's personnel or aipotnices are speciricuity prolibiled,
Whele a wimber of license agrceniculs e boon entered into wrdizin the
ebove fraverwork | i still too caily lo assess whethey - Andean gyonp
cenntries havi:  suftoved Jrom v o of teclwoloxy iy cosential sectors
us « result of the Carlugena aorceiment.

15.- In lhe case of Brazil, regrlatory control is ¢ vercised
nainly through the hiusiyiol Propervties Code cnacted in Deceml.cr 1071
A well-manned Natiomal Inztitulo of Induslyial Property has heen st up,
which plays an Ginportant vole in implcmenting the counlyy's hasic picon
for tie develupmcent of science anld lechnology. By and layse, llowever,
toc approach lo teclnology wilow had been vevy Libeval as also the
comditions allowed in a monber of license agrecinents. Theye is reietively
less comdrol ooy wnflowe of vaw materials aud componcnls, once cortieln
basic erilevia arc fulfillcd. A« in the case of foreign hwestents . wlhich
hace tncreased enovimously in this cowdrvy durig the last decade, tic
mftow of techuology has aiso heen very consuderalblc. 1 is diffienlt te
visualise fulure lrends i Brazil but it would appear that a grveater degree
of regulatory contvol orver teclnology inflow wonld sradeally be infrodeced,
Alyeady, in a number of instunces, covernmental cuthorilics have excreiscd
wd arc exercising considerable cxeculiie contyol by way of moditicelions
Lo fechnology supply agreernrcmts id aspects sucl as avordunce of (uc-in
Provisions. . export vishis and Phasced domcslic mawfacture are assInnnT
wicreasing significance.

16. - It 1ill be scon, Jrolw i wbove dustmees, that the
vestrickive conditions which are sought 1o be wvoided, cither by leve or
tirough executive divection. are stmiley in chavactev ail om he Saiviy
clearly defined in tcrms of norms. I s significant that. in most cases,
such restrictive provisons would constilule viola’ions of anti-!rust provisions
in the USA as also in Japan and in the EEC cowntrics i sought to be applicd
ir these cowdrics, Yo!, in recent years, theve has heen consideruble
criticism, in cevtain developed cownlries, of the Argentine and Mexican
legrislation, as also of the Cartagena Agreement and its follow-up aclion.
it has often been expressed that such megsures may lead Lo stupprce or
substantial reduction of tecinological inflow to these countries. Part of the
doubts arose because of the c’cment of uncerlainty as to the mammer in which
these enactments would be tmplewented. While it is still too early lo
“sscss, in quarditalive terms, the resulls of these- vegulatory measures,it is




clear that there has been no stoppage of technological iiflow, though perhaps
the pacc has slowed dowm. This may us mucit be due o tie considerable
lime-lrg in processing lechnology agreencnts s it is due to auny reluclance
on the part of liccioors (o Nocese i tlose cowdites. Al lhe saine tine,

it is incvitable lhat liere would be a period of adjustmen! for cxisting

and polential licensors to these counivies. DBy and lavge, howevey, most of
the vegulalory institulions in Latin Awevica have developed ov are developing
Jairly cleav-cut guidelines jor processing techuology proposals. 1L would

be desivable for such guidelines to be fuirly jlexivle so os to cover the wide
range of agvecmends thal wmay be involced. For cxample, on duvalion of
agreements, the five-year limiat which is novically applicd in Avgenlina and
India may not aliways be adequale jor absorplion of soplisticaled lechuical
processes.  On the other hand, « duralion of ten yeavs or move for
rellively simiple fechnologics nay nol be at all necessary., A rigid approach
on the question of pliascd domestic nauafacturve 1wy also not be appropricie,
as this is dependanl on dowestic viaoutacturing capacily aud qealily and

price of various inputs. In respecl of lechnology pavienis, regulatory
agencics condd usefully define cerlaiv norms such s the prescription of the
base for royally calculations which conld then be fairly universally applied.
This would pevhaps be move wseful than presciribicg a wmaxinmo: percentage
Jor voyalty paywients as is lhe practice in Avgentina aud Mexico. Considerable
care needs to be exercised i the question of paleils avd trademavks, which
are complex subjects whicl: have not becn covered in this papey. It is important
neverthcless Lo pow oul that any palen! cud tradesark prolection. must be
adfusied itlin the ovevall policy fraicwork, which aims at industivial growlh
and the use oy palenlod procesces lo this end. Where tris does not occur or
where biis vight is nisused to iinpose vestiictire conditons and Linilations,
governmendal authoritics must step in,  The lrends in the USA poinl to the
mininuon divceclion of policy Huwil needs lo be applicd in developing countrics
in this regavd. Another criticar quesiion is lhat of Lhe nalure and cost of
Soreign teclmical scrvices wilich arc oylen incorpovated into license agreements.
It is necessary, in such cases, to lake into acconud the level and availabilily
of local technical expertise, pavticulurly detailed cuginceving services. The
growth of such tceclhnicel scrvices is an important objective in itself and
domestic engincering scrvices and peisonnel shonld be essociated as far

as possible in the implemcntation stages. An important related question is
the exicnt of foreign cupital purticipalion accompanying the lechnology. There
is a close relalionship beticen thie hwo, ranging from parent-subsidiary links
fo those of mrinorily forcign holdings in joinl ventures. The extent of

foreign capital parvticipation shonld also find veflection in the terms and




paymients jor technology and the guideluics should bring oul the intrinsic
selationship between the two, wherever subsimntial foreign capilal
participation is imolved. The regulatory Juncion should also lake info
account the impact of a particuley technology agreement not only on the
i cersec bul also on the economy, as therve are ccricin uspects where lhe
intercsts of an existing or prospective licensec may not concide with the
wider socio-economic interest cf the econoiny.

17. - While the negalive aspects of regulatory conlyol have
veceived considerable attention in many devcloping counlries and consequently
may lead lo avoidance of pitfalls ard shovicomings in licensc agreciients in
the past, an issuc whick is periuips even wmove importiand as that of
ensuving that inflow of technology in requived sectors does, in fact take
place. This promotional aspect of acquisition of technology needs to be
iven verv great empliasis in devclopiing counkries. An cssential pre-requisile.,
is adequate knowledge of availabilily of dowestic technology in various seclors,
logethey with comlinuous review of the principal production and teclmological
paps likely to develop in the cconomy. An assessmenl of alternative lechnologics
which may be evailable also needs to be made, along willi the selection of the
niost appropriate availuble leclinology.

While ilids tasi: needs lavgely Lo be lefi fo prospective
licensees, institubional assislance can be vevy uscful. Assistance in this
regard can be channelised through wore il one agency and need not
necessarvily be confined to the agency whicl is vesponsible for scruliny and
approval of technology contracts. The secuving of appropriate technology
often involvcs vigorens promotional ejfforts awnd Investinent Cenires in
Dudustrioliscd countries counstitute one means usefully utiliscd by some

Asian countrics fov promoting investinent and technology inflow in desirved
scotors.

18. - Regulalory control of technology licensing in devcloping
counlries necds, thevefore, to be viewed from a dual perspeciive. On the
one hand, institutional control should ensure that restrictive licensor
provisions, which are adversc to the inlevests of licensees and the economy .
should be avoided or minimised as far as possible. On the other, positive
institutional assistance is necessary to promote the inflow of appropriate
and esseniial technology to cover major technological and production gaps.

It is only through a judicious and pragmatic combination of both these aspects
that licensing of foreign technology can serve as a veally effective instrunent
for technological growth in developing countries.









