G @ | TOGETHER

!{’\N i D/? L&y

=S~ vears | for a sustainable future
OCCASION

This publication has been made available to the public on the occasion of the 50" anniversary of the
United Nations Industrial Development Organisation.

’-.
Sy
B QNIDQI
s 77

vears | for a sustainable future

DISCLAIMER

This document has been produced without formal United Nations editing. The designations
employed and the presentation of the material in this document do not imply the expression of any
opinion whatsoever on the part of the Secretariat of the United Nations Industrial Development
Organization (UNIDO) concerning the legal status of any country, territory, city or area or of its
authorities, or concerning the delimitation of its frontiers or boundaries, or its economic system or
degree of development. Designations such as “developed”, “industrialized” and “developing” are
intended for statistical convenience and do not necessarily express a judgment about the stage
reached by a particular country or area in the development process. Mention of firm names or
commercial products does not constitute an endorsement by UNIDO.

FAIR USE POLICY
Any part of this publication may be quoted and referenced for educational and research purposes
without additional permission from UNIDO. However, those who make use of quoting and
referencing this publication are requested to follow the Fair Use Policy of giving due credit to
UNIDO.
CONTACT

Please contact publications@unido.org for further information concerning UNIDO publications.

For more information about UNIDO, please visit us at www.unido.org

UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION
Vienna International Centre, P.O. Box 300, 1400 Vienna, Austria

Tel: (+43-1) 26026-0 * www.unido.org * unido@unido.org


mailto:publications@unido.org
http://www.unido.org/

IR

¢ D8y —

0545y

LIMITED

ID/WG. 178/5
3 May 1974

ORIGINAL: ENGLISH

United Nations Industrial Development Organization

Regional Seminar on Know=how About
Licensing Arrangements

Manila, Philippines, 30 May-6 June 1974

WEST-EUROPEAN APPROACHES ON THE ACQUISITION
OF TECHNOLOGY THROUGH LICENSING 1/

by

Hans B, Thomsen
Director
Export Counoil of Norway
Oslo, Norway

y The views and opinions expressed in this paper are those of the oconsultant and

do not necessarily reflect the views of the secretariat of UNIDO. This document
has been reproduced without formal editing.




—

We regret that some of the pages in the microfiche
copy of this report may not be up to the proper
legibility standards, even though the best possible
COpy was used for preparing the master fiche.

ot e et .+

|

4

T e st

———




I.
II.
III1.
Iv.
v.

ViI.
VIII.
IX.
ANNEX I

ANNEX II

What is Licensing? ceeeecosressocncscccscsssss
Liocensing as a Marketing T0Ol secececocosccsse
Licensing and Transfer of Teohnology eeeveccoee
Finanoial Considerations «....eeecscecesssoccos
Exclusivity L A
GUArANteEs «ocvceinveecccccnssoncnccccssonnnss
Assistance and Orant Back RightS ..eceeceecesse
Government Control and Regulations ceccececooe
Conolusions .eevvesnseeneescersocascccccsscsse
Nodel Form of Licence Agreement for the
Nanufacture of an Unpatented Product
(ORGALIME)
General Conditions for the Supply and

Ereotion of Plant and Nachinery for
Import and Export No. 188A

Page

1
5 g
7 |
10
14
15
16
17
18




B e

[

Definition

I. WHAT IS LICENSING?

Licensing is an ambiguous term, but it usually
contains the basic element of granting a right. 1In the
export trade one talks of export and import licences, i.e.
the official permit to take the goods in and out of a
country. For investments one is used e.g. in India to talk
about incdustrial licences; ;hat is the right to make that
particular investment as granted by the authorities. “hen
visiting a British pub, you will find a sign over the door
proving that your host is licensed to cater for your needs.

Generally, in West European countries, licensing in
the sense in which we discuss it here, is looked upon
essentially as a commercial activity between licensor and
licensee. The private business angle therefore is the pre-
dominant element in West European licensing practices, and
jt is therefore proper that this paper should accept the

same attitude.

For illustration, and in spite of the fact that
standard contract forms are only useful as collections of
typical clauses, 2a model of a Know-how contract established
by ORGALIME (Organisme de Liaison des Industries Métalliques
Européenes) is annexed to this paper.

For our purposes the following rough definition could
be useful: A licence is an agreenent whereby the licensor
extends to the licensee a 1imited right to make, use and/or
sell the licensed object, usually against consideration of
a royalty. In the simplest legal terms then, a licence
is the right to make use of e.g. a trademark or a patented

method.

Somehow this definition lacks a vital element. From
the licensor's point of view, 'licensing is an important,
alternate marketing strategy. Where heavy transport costs
or other factors make the physical move of goods difficult,
or where import regulations or sheer market size make
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exoort imowracticable, it mav be advisable tn move the
production to the market in question by means of licensing.
In this =engn licensira has several advantaaes. It does
not call for heavy invectments or heavy manacement
resources., and it has been found an extremely important
field of economic business cooperation. It has a multitude
of aspects, and briefly one ~ar go into some of the more
important ores,

Mary casual observars often believe that licensing is
restricted to biqg firms. This is not SO. Size moreover is
a relative term. According to a definition in "LES Nouvelles™n
firms above one billion US dollar yearly turnover were called
big, others small, 1In the bresent context let us accept
that a business below 10 million dollar yearly turnover could
be called small, medium from that to 100 million dollar, and
that we 2311 a firnm bia when the Yearly turnover is above
100 million dollar. Even in these terms one should not
hesitate to say that many small firms could bhe highly success-
ful licensors. In fact they often are,

An important distinction in licensing is between the
licensing of inventions and the licensinc of innovation,
Invention licensing is often done by the inventors them-
selves, really the smallest kind of firm you could find. It
is also, of course, done by resear-~h iﬂstitutes, whereas
there is a notable trend that industry is concentrating their
licensinn efforts (apart from sheer spin-offs) to innovation,
that is to say where the invertion has been used and
developed into a practical, industrial experience with
comnlete know-how regarding equipment, pbrocessing, distri-
bution and the rest,

the other. A licensing agreement would usually include a bit
of both, but there is a trend that know-how licensing is
gathering ground in the sense that know-how is becoming more
and more important in licensing, althouah it seldom stands
quite alone. One reason could be the high rate of change

and development that we see in the modern world. Esperts,
especially patent lawyers, seem to focus their
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interest on the legal distinction between patents and

other industrial rights as opposed to know-how. There

is another side, however, that could be stressed, namely
that industrial riqhts as such carry a static connotation,
whereas know-how, on the other hand, peints to something
which is always changing. Patent licences tend therefore
to be fairly rigid, and often by law extend only to the
lifetime of the patent. Know-how licensing has a higher
element of dynamics, and could therefore last for much
longer periods. This is because a licensee will only be
interested in renewing an agreement when he is getting
something tanaible, i.e. that the licensor is steadily
develoving the licensing object. 1In this sense one might
say that an aspect of licensing is that the licensee is
hiring the R & D function of the licensor in the particular

area which is covered by the aagreement.

This leads us to another notable distinction. Many
people believe that licensing is something typical for
high technology. This is not so, but there is a clear
distinction between high technology and low technology
licensing. This mav be a direct consequence of the invest-
ment concerned. High technology licensing will often be
patent licensing. It will nearly always contain a fairly
high element of down pavment as compensation for successful
research and very of ten, as in the case of licensing of
big caz tankers from Norway, it will happen on a very
limited market. There are not many shipyards that are in
a position to accept a licence agreemeat of this kind. Low
technology licensing, on the other hand, often contains
an important element of marketing. 1In the case of
licensing of systems for laboratory and shop equipment,
the amount of initial research is not big. On the other
hand, it is of great interest to the licensing family
that members can develop their designs and technology
faster than their competitors and that, especially as an
international group, they are in a better position to
judge market trends and marketing approaches.
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It is also useful to distinguish between product
licensing on the one hand and the licensing of secret
processes, which is typical for the chemical industry,
on the other,

Another type of licensing contains an important
element of distribution. This happens in the case of
franchising where the licence object centres on methods
and trademarks. Another example is a trademark licence
to a distributor in a foreign market.

These examples will illustrate the amazing scope of
licensing. Hopefully they also convey an idea of how
licensing is developing. Here two main trends should
be stressed:

First, the development of so-called licensing
families where the licensor is creating a net of
licensees in different markets and they all act as a
family in develovping the specific techrology and know-how.
This is typical for some of the licences
mentioned above, e.q. the one concerning systems for
laboratory and shop equipment. An important
characteristic of licensing families is the creation of
special committees to promote systematic development
on the technical and marketing aspects.

Last, but not least, the trend of licensing in a
bigger package should be mentioned. Licensing as a
part of joint venture is a most important development.
This can also be seen in the new cooperation agreements
between East and West European firms built upon the
technical, economic and industrial cooperation formulae
invented some years ago.

To sum up, the basic idea of licensing is the
legal granting of a right. To the licensor it appears
as a marketing alternative - the essence of which is to
move the production to the market in question into
the hands of a licensee. Licensing is extremely
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adaptable and appears in very many forms, but the main

feature is usually that licensing essentially is a long-
term conneration between licensor and licensee.

II. LICENSING AS A MARKETING TOOL

Most licensors would agree that the essential factor
in licensing is to find the right licensee, because
essentially licensing is industrial cooperation to mutual
benefit. This imnties that the marketing of the licence is
essential to licensing success.

Main requirements in a licensing strategy are:

- to define the right licensing package in light of
the market;

- to define potential licensees;

- tn prove the identity and credibility of the
licensor;

.= to prove the relevance of the licence in technical
and commercial terms to the licensee;

- to convince the licensee that he is able and willing
to service the licensee.

Marketing of licence usually takes a long time, on an
averace something like three years. It has been said that
more than 50% of licensing agreements stem from initiative
on behalf of the licensee. May be this is why the marketing
of licences is a fairly unknown and unappreciated art. It
will vary with the type of licence, e.g. in the licensing of
big gas tankers there are very few well-known potential
licensees, whereas in licensing small machinery or equipment
there might be thousands in one single market.

To the licence-conscious producer, direct marketing is
the preferred approach., He will start by making an
evaluation of the possibilities of the market in question



and define the potential licensees. That being done, he

will have to secure their interest by a direct avproach,
which is specially difficult in selling the first licence,
To smaller firms that are not verv licensing-conscious,
indirect methods as the use of brokers could be practical.
Also there are special licensing publications issued by
banks or special orgarisatio=ns which serve as marketing
places for licensing. They are used by many, but there does
not seem to be much enthusiasm about this marketing tool.
Serious trade papers like "Financial Times" have also been
used in lirensing with considerable success. Government
agencies and trade promotion institutions also vlay a signi-
ficant part in getting the parties together. Some of the
best-known marketing pla~es are the big trade fairs,
especially the machine fairs. Lately snerialised fairs have
appeared like "KNOW-HOW '74", which is going to be beld in
Oslo end October 1974,

To conclude the marketing of licences varies about as
much as licensing in itself. It is usually fairly costly
and time-consuming - even after the firs:t contact has been
made until a final agreement is found. Tt wil: nearly always
ceontain a visit bv the licensee to the licensor's plant and
n-obahlv vise ver<a. The €inal nemntiatinng are usnally rot
all that difficult, but it should be noticed that they call
for considerable skill, simply because they consist in trying
to find a good solution to a long-term cooparation which
must be based on mutual trust.

Of course, to the more experienced licensor this stage
may not really contain many difficulties.

It should be stressed that on the whole, in professional
licensing, the distance between the licensor and the
licensee is not big. There are instances where small

licensors have been able to renew licence agreements with

big international concerns for very long periods of time.
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IITI. LICENSING AND TRANSFER OF TECHNOLOGY

What is just said may throw some light on licensing
and the acquisition of technology. From a West European
point of view these are inter-related, but slightly

different concepts.

From the point of view of the parties, there is a
definite idea of transfering know-how to the licensee. That
transfer, however, is limited to the use within the
licensing agreement. When the licensor confers upon the
licens=2e the right to produce and sell undzr licence, it is
with the idea that he will transfer all his technoloyy to
the licensee, but within the context of a long-term

cooperation.

This is often true also for the licensee, especially
in know-how licensing. He 1is also interested in keeping the
technolocy within the family and ceveloping it there. That
is why licensing agreements might run much longer than
originally expectecd. Acain the great variely within
licensing can be recalled. Obviously the firm who is
seeking the right to use another man's patent in order to be
able to prnduce or his own formula, is not interested in a
long=-taerm economic aqreement, In prozess licensing also one
is usually interested in the patented process until the time
when it is freelv available. Where, however, know-how
considerations and marketing aspects play a more important
part, the idea of long-term cooperation becomes very
noticeable. This is not necessarily a question of size. A
big chemical and pharmaceutical concern may be interested in
working a licence from a small but highly competent producer
in a specialised field. In this type of licensing the
technology rests within the cooperation, whereas very often
all the parties use the skills and profits obtained to
develop other products or processes.

In high technology or lumpsum licensing the idea of
technology transfer is more marked. Here very often the
licensee is buying the licensed object, whether on a cash




or on a credit basis. This is also true for inventions.
Often the inventor lacks both the production and marketing
facilities required to develop his brainchild into an
accomplished industrial success. He may opt for a royalty,
but often he makes an outright sale. This could be true
also for technical spin-offs.

It should be noted moreover that transfer of technology
takes place in many nther forms than licensing. The
installation of new machinery, the buying of new equipment
and many kinds of contracting are important means of
technology transfer.

Officials are usually more concerned with the idea of
technoloay transfer than the licensing parties. This is
noticeable even in France, but most West European countries
leave licensing to the agreement of the parties themselves.
Japan took a fairly different angle and imposed severe
restrictions on licensing. This obviously played a certain
part in the great technological development that has taken
place in Japan, but it 1is not easy to see whether it is the
dynamics of the Japanese society which has been the main
forre or indeed what licensing policies and technological
transfer within this context has meant.

It is noticeable, however, that in licensing the
official policy could be different from the interest of both
licenszor and 1licensee.

It follows from this argumentation that there are more
interested parties to licensing than the licensor and the
licensee,

Transfer of technology is of vital interest to the
authorities in most countries. For that reason many

countries have introduced rules which really make the state
more or less a partner to the licensing agreement or rather
more than a partner - a sort of controlling party. Many
countries ordain that all licensing agreements should be
scrutinized and expressly authorized by the authorities,




with a view to accepting the licence object as well as the
specific clauses within the agreement - exclusivly, price,
period, etc. This asvect is rot important in West European
licensing, and it shall not be further looked into here.
There are other restraints, however, which are of growing
importance in West European countries: the interest of the
society in defending itself against monopolization and in

i _ safe-quarding the consumer generally.

In some countries cartelization, price-fixing etc.

are expressly forbidden. 1In others, all such agreements

should be registered with the authorities. Tt is important
% to note, however, that in principle these regulations only

! come into uperation when there is a question of a noticeable
restraint of comvetition. This is also the case with the
special regulations of the ECE countries. A special paper
has dealt with this subject.

There is moreover a strong trend for consumer protec-
tion in gereral, which also affects licensing. These
regulations touch upon a wide variety of aspects - from
pa~kacina and labelling to safety recuir ements. They are
not 1imited to licensing, but are geared to the total
distribution system.

What is typical of West European licensing is that
there are no regulations specially concerned with framing
any official policy with regard to transfer of technology.

Taking one country as an example, Norway has strict
limitations on investments with a view to safeguarding
valuable natural resources and industrial activity, but

apart from exchange regulations, there are no special

limitations on licensing.
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IV. FINANCIAL CONSIDERATIONS

An essential element in licensing, as in all
business, is the question of price. It follows from
what has been said above about the complexity of licensing
- that the price question has got very many sides to it.
It is quite a paradox, therefore, to note that very little
has been done in order to rationalize this question.

Pricing the licence is very much a question of rule of thumb

considerations.

The-e are, oOf course, some fundamental approaches.
In some fields there are more Or less acceoted sizes of
royalty. A main ronsideration is what the buyer will con-
sider a fair price., There i{s a natural claim of having a
fair reward for the cost involved in research and develop-
ment; the other side of which is that the buyer often
takes the licence to save himself the risk and the cost
jnvolved in R & D ~ffort. None of these considerations can,
however, he used automatically. in order to arrive at an
equitable price, which will be accepted and WOrk success-—
fully throughout the 1ife of the aareement, it is
therefore necessary to make a detailed evaluation of all
the factors involved.

Some of the more important items can therefore be
briefly looked at:

There are two main ways of paying for a licence - the
lumpsum and the royalty. Very often there is a split
proposition where there is a down-payment followed by a
royalty and with a minimum of royalty for the first years.
In addition there may be separate payments for certain
aspects, e.Jd. training and technical assistance, special
rights such as trademarks or rovalty, or the transfer of
know-how, @g. manuals and drawings. There could even be a
straightout service fee and separate payment for R & D
efforts. In combined distribution/licensing agreements
the payment could be included in the price.
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The lumpsum method is usual in high technology
licensing. It has also been a standing feature in
West Huropean licensing to East European countries.
Where heavy investment is involved and the element of
research is considerable, payment is looked upon as a
financial entity and capitalized in a lumpsum. Also
where one can foresee that a factory will run according
to a licensed process for a certain amount of years on
a civen capacity, it is not too difficult to calculate
what a given royalty could be as long as the inflationary
trerd is not too erratic. 1In these cases, therefore,
where tho continzed corvicing costs are not important
and where the continued economic cooperation is not a
stronag motive, it seems practical and acceptable for
both parties to make up a capital sum. It would consist
of an eduitable part of the R & D involved, certain
elements of know-how transfer, technical assistance
and training, and a canitalized royalty. The sum total
would then give the lumpsum and could be paid either
cash or by instalments. This is a very simplified
example because it mav be difficult to calculate the
R & D costs and even more difficult to define its value
which could be verv different. Take a small invention
within a whole parkaage, a new tyne of ballbearing, or a
way of fixing a light wall construction to the ceiling.
It is obvious that the value could be considerable. It
could in fact be more or less the thing which makes
the whole system competitive. If the price of this
were related to the whole system which could be
equitable, let us say at 2%, that would seem..small.

If, on the other hand, the rovalty was calculated as
a percentage of that unit, the price would seem very
high indeed,

There is then only one way for the prospective
licensor, and that is to go fully into a detailed
examination of all the relevant factors and try and
assess both the marketing situation and the costs




involved. On that basis he may formulate a framework for

negotiations and define how the payment situation could be
made interesting to the licensee. Tt is impossible to make
an exhaustive list, but one could go briefly into some
aspects which the licensor will have to look into:

- On the marketing side, he will have to assess the
future competitive situation for the licensee in
light of the length of the agreement and anticipated
sales. This should lead to a possibility of anti-
cipating the profit situation for the licensee, and
the advantage that an exclusive aqreement can be for
him. Relevant factors here will be the strength of
the patent situation and other industrial rights,
especially trademark, then the value of savings for
the licensee and especially how the kxnow-how will
develop. Another main factor could be possible
guarantees from the licensor on the efficiency of

machinery, etc.

- Also on the cost side, a list of relevant items
should be made. The first item would be to define
developing costs and the R & D situation. Then the
preparatory costs for licernsing and costs of
negotiations should be estimated. An important item,
of course, is to defire administrative and technical
staff costs. More snecific costs of preparing

drawings, manuals, etc. must be added.

An imoortant item often overlooked is the cost of
assessing special provisions, e.qg. the use of new
raw materials, designs, special procurements, etc.
for this svecific agreement. The expences involved
in technical assistance, e.g. training, both on the
technical and on the marketing aspects, starting up

costs and other costs involved in the general servicing

of the agreement. Another typical item to watch is
what licensees are paying. This goes further than
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only looking at the licensor's other agreements. It
may be question of usage within that field of industry
or within the aciven territory, and it mav have a bearing
on the competitive situation, but also on the trust
between the parties, On the basis of this assessment,
the licensor should be able to get a fair idea of the
maximum and the minimum requirements and Aetailed
guidelines for the ultimate neqgotiations.

- It is not only a aquestion of establishing the size of
payment, however, it is also a psychological question
reqgarding how the navment is to be made., Tt is
mentioned earlier that in process licensing, it may be
in the interest of both parties to capitalize at least
certain items in a lumosum. Certainly the idea of some
kind of down navment is made already for a provisional
agreement, specially when secrecy is involved or where
there is a question of a valuable option. In know-how
aagreements, it is generally arcented to make a down
payment at the transfer of the know-how in question.

The size of this would seem to be in proportion
partly with the view that this is part of rovalty for
the period until oroduction starts, e.g. a three year's
ontimum royalty.

On rovyalty as such, which is the essential element of
payment in most licensing agreements, it is difficult to
say much without coing squarely into detail. Royalties can
go from 4% for use of patent or trademark, and up to 30%-40%
on major technical break-throughs, but could probably be
said to be in the region of 3% in case of low technology
and process licensing with a heavy turnover and up to 10%-15%
on high technology. It is a functon of the size of the
market, distribution, the customs of the trade, and could be
dependant upon official authorization. It could be computed
on a falling scale according to size of production or
length of time involved. A flat rate, however, is probably




the most ~ommon, as well as the simplest method. The basis
on which the royalty is to be computed and the period of time

involved, are of cource of malor importance. Therefore the

notion of standard rates is not very informative.

Royalty and ary other consideration would be computed
in the currency of the territory in question, and the
question of taxes and tariffs, double taxation aqreements,

etc. are immortant elements to be considered.

The 1icensor is interested in inducing his partner into
fast action. For that reason he may claim a minimum royalty,
especially if the licence is exclusive. In many cases one
could split the rnyalty in payment for trademark, patent,

know-how, etc.

Royalty should not be seen in isolation but as part of
the whole picture of payments. Other important items are the
various service charges, e.a. payment for technical assistance
whether that be training, visits of engineers or otherwise.
Usually it is eacier for the licensee to accent these costs.
This may also be the case with management services or even
a running servir~ fee to ccver e.qg. the R & D situation. One
important thing to watch here is the co-t involved in
management and the interect of all parties to have an
efficient use of manpower and expertise. This would indicate
that payment for direct services should be put at a high
figure.

It is very important to compose the various elements of
payment in such a way as to be acceptable to the licensee,
not only from a marketing point of view, but it may have
direct bearing upon the success of the future cooperation.

V. EXCLUSIVE RIGHTS

A licensor will often have great difficulties in
arousing the interest of his potential licensee if he is
willing to grant him an exclusive licence for a given |



territory. The main advantace of a licensee indeed is the

right to make and sell the 'icensed process or produc*, and
he is not likelv to make consiAderable investments and other
efforts if he is not allowad an exclusive right, at least

for a 1imited period. A licensor would oprose this, and
exclusive rights are also by some countries frowned upon by
the authorities. FEspecially the small or medium licensor,
hovever, may be interected in cranting exclusive rights on
individual territories from the point of view of planning

his total! marketing efforts. For that same reason he will
not be i1 oreat favour, row=ver, of aranting sub-licensing
rights to the licensee. It would probably be right to say
that it is usual practice in West European countries to grant
exclusive rights. Obviously, however, the special circumstances
of the European Common Market may create certain difficulties
in this respect because the very aim is to create one common
market out of the whole territory.

V1. ASUARANTEES

We have stated that the licensee's dominating interest
is to acquire a riaht to use a definite piece of technoloagy.
A problem here is that he wi!l usually not know exactly
what he is getting, and would like an assurance on this point.
This is particularly embarrassing to the new licensor. As
mentioned earlier, there are several ways of trying to meet
this situation.

One of them is the joint venture formula where the
licensor is willing to forego part of his payment and invest
it in a minority shareholding. The licensee will very often
feel that this proof of interest puts him in a more secured
position. In other cases the licensor has got a production
of his own or other licences. The licensee will be able to
satisfy himself by an arrangement to go and see for himself.



Also where the licence consists of fairly well-known
elements, some rules of standard performance could be devised,
e.qd. alona with the General Conditions of Sale of the Economic

Commission of Furope, encloced as Annex 2. This would be
especially appropriate where procurement is part of the
licensing arrangement. One situation is particularly diffi-
cult and should be mentioned because it has a direct bearing
on licensing to developing countries, viz. where different
raw materials, different machinery or other changed
conditions are introduced under the licensing agreement. In
general terms the licensor will be prepared to take some
kind ~f reas-onsibility for the per formance nf the proTess
with use of known raw materials and run arcording to his own
instructions., but that special arrangements will have to be
found beyond this point. The marketing aspect is usually
the responsibility of the licensee. This is not an easy
matter, but it is reassuring to note that in practice it is
being solved.

VII. ASSISTANCE AND GRANT BACK RIGHTS

"The proof of the pudding is in the eating", and a
main interest of the licensee, and indeed of both parties
in successful licensing, is the efficient servicing of the
agreement. In a natent licence on a well-defined process
this may not involve much more than a contract for the supply
and erection of machinery. In most agreements, however,
technical assistance and the transfer of know-how by training
and otherwise, take a vital place both in the agreement and
in the actual cooperation.

Transfer and assistance usually start immediately after
signature where the licensor has to give over the know-how;
drawings, specifications, manuals, etc. as described in the
contract. Very often, however, this is not enough, and either
the licensor will receive technicians in his factory or he
may supply experts to supervise, control, and train. This
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process goes on until the start of production. After that
the control element may be stronger. In know-how licensing,
however, the dynamic elem=ant is essential to the economic
success, and there is at least one licensing aareement which
really changed so much and so fast that the original agree-
ment was suverseded already when the first product was made.
In this situation, of course, the licensee is most
interested in being a party to all new developments as and
when they are being develoned. On the other hand, the
licensor will insist that developments made by the licensee
should also be granted back to him and his other 1licensees
for free, and verv often on an exclusive basis. This is
really the corner stone of what is called the licensing
family arrangement, and as far as know-how is concerned, it
usually creates no big brobhlem. When a significant develop-
ment of a patentable kind has been made by one of the parties,
however, it may often pose a tricky problem both from a
national opecint of view and from the point of view of the
parties, to find an equitable solution. This has a bearing
on the definition of the licence object, and in most
established licenc~ families one would try to find a way to
keep new patentable developments inside that framework. It
should be noted here that all the parties to the contract
might in the final analysis be very interested in sticking
to this principle. Here again we have a situation where the
interests of the parties might be different from official
policy.

VIII., GOVERNMENT CONTROL AND REGULATIONS

It has been stressed that, in general, licensing between
West European countries is a matter for the parties
themselves. Certain countries have formal exchange
regulations which necessitate that the agreement be registered
with the state bank. In all countries, questions of taxes
and tariffs need to be looked into. Also the regulations




- 18 =~

regarding restraints of competition and other rules to
safequard the consumer must pe adhered to, but this would
be true for any contract of sale and distribution, and
usually they do not imply any serious considerations.
Naturally, in the licensing of industrial rights, one has
to observe the particular regulations concerning patents,
trademarks, etc. where it could be question of registering
the licence, or of control of the quality for the use of
trademark.

Certain countries, however, do have special regulations
to secure that the agreements and the transfer of technology
involved is in the natjonal interest. One of these countries
is France, others are Spain, Portugal, Greece and to a
certain extent Italy.

IX. CONCLUSION

This paper has concentrated on licensing as a private
cooperation agreement between licensor and licensee, and on
West European practices in this regard. This might seem a
little bit unfair to the title of the paper, and especially
so when given a UNIDO seminar. Other papers cover the
official side and the need for developing countries to find
a balanced approach to utilize their very l1imited resources.

In this connection it may be of some value to realize
the pragmatic approach of even the smaller countries in
Western Europe.

Before finishing one special point might be raised. A
few times the special situation of developing countries has
peen touched upon. One matter which is in this respect of

very great importance, especially to the medium or the
smaller licensor from Western Europe, is that usually in
developing countries he will not be able to find a potential
jicensee with a general jevel of technical and marketing
know-how, which he would expect to meet in other West
European countries. Added to this is the difficulty that
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conditions of climate and availability of raw materials etc.
may be very different from the licensing conditions in which
he is used to work. It is a must for any developing country
that just these two conditions could be met. It is therefore
reasonable to suggest that there is a gap which could be
bigger the less developed the country in question and the
more specific the climate and other conditions., It has been
discussed at several international forums how one could try
and meet this gap, which e.g. for one single licensing
proposal amounted to about half a million US dollar. A

personal feeling is that it could be met by official aid e.qg.
on bilateral terms and that it would be of great interest to
the licensing parties and to developing countries if UNIDO
could work out a kind of scheme to meet this requirement,
which it seems is ah essential problem in promoting licensing
to developing countries.
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SEALLIE ¢ (Organisme de Liaison des Industries Métalliques Buropéennes )
groups the central engineering and metal-working trede asso-
ciations in fifteen European countries and provides liaison
between these bodies in economic, legal, technical and other

matters of concern to the industries they represent.
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MODEL FORM OF LICENCE AGREEMENT FOR THE

MANUFACTURE OF AN UNPATENTED PRODUCT 1)

ht'..n ® 4 0080000 00 9 9 0 0 04 400000000 000NN OO OO OGO PO EILIEOEOEGEOEGTTELN
whoee registered office is at .....
represented by ........... Ceeeinens (Official capacity) «cveeerernneenens

which is hereinafter called "the Licensor"

of the one part,

and

©.0 0.0 0000000060060 0008 0600000066060 005 0000006000006 00060000060008000000060 06060608808 +00

whose registered office is at ......covivirenirenonincrrnsssvencnconanens
represented by ..... cecreceresseoss (Official capmeity) coveverrerrininns
which is hereinafter called "the Licensee"

of the other part,

vhereas :

The Licensor has been manufacturing and selling the articles listed below
b e R Y T T
® 0 00 0 2400000008 00 008 000 O OOOEOOIOEN OSSO PIOEOEOSEOSEPOIOSETOSS ® 0 0 00 @ O(Ii't oi‘ .rticl.')'
(If applicable) These articles are protected in the following countries

Ceetetieteesteretcetenacenssessssceessss(list of countries and close des-

cription of the industrial property rights).

1) It is recommended to ascertain, whether the contract and especially
Clausee 2, 9, 18, 19 and 2! are repugnant to any legislation respecting
restrictive practices; eee in particular the German Cartel Law as well
as the Rome Treaty, clausee 85 and 86. In this respect users of this
model form will find it useful to refer to some additional notes provi-
ded in 1973 by the Verein Deutecher Maschinenbau-Anatalten e¢.V; a member
of ORGALIME, for its member firms. These notes are included in Appendix
I.




The Licensor authorises the Licensse to reproduce, to use and to sell the

following articles he has panufactured ........

R TR T (1)

11 - Eatuge of the Licence

A. The Licence is exclusivs. B. The licence is not exclusive.
A. The Licsnsor neverthelsss B. The Licensor undertekes not
retains the right to manu- to manufacture, use or sell,
facture, use or sell the in the territory or territories
goods covered by this li- msentioned in Clause 2,
cence in the territory or articles covered by this licence
territories defined in (2).
Clause 2.

The licence is not assignable and the Licensee shall not assign his rights
or obligations thereunder to a third party. Without prejudice to the gene-
rality of the foregoing, the Licensee shall not, without the consent of the

Licensor, bring the licence into the assets of a company.

I11. - Sub=liceges

The Licensee shall not grant sub-licences without the consent of the Licensor
which shall however not be unreasonably withheld.

1) Whilst the list in the preamble may be merely indicetive and very general,
the articles for which this licence is granted should be 1isted here with
the greatest precision, in perticular wvhen this licence does not cover
the whole range of articles of the Licensor.

2) It may be appropriate to specify the articles the Licemsor is not autho-
rised to sell. This is to avoid any future conflicts in case the Liocensor
dslivers articles that, although not covered by this licence, meet the
same requirements.




The present licence is granted for the following territories :

The Licensee shall not manufacture or use the article in other territories

1)
I

A The Licensee is authorised to
export only to the following
territories : ...............

11

A For each and every breach of
his obligation not to export,
the Licensee shall pay as li-
quidated damages ....... The
Licensee shall further forbid
the export by his purchasers
of articles to which this li-
cence applies to the extent
that such export is forbidden
by the preceding provisions
of this Clause, and shall im=-
pose on such purchasers a li-
ability to pay as liquidated
damages in respect of each
and every breach of their
otligations not to export...
teess.3uch liquidated damages
shall be paid over by the Li-

censee to the Licensor.

ANVRY |
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B The Licensee shall be entitled to

export to any other territories

save the following : ............

D I R I I R I R A N I I I S S B S A

The Licensee shall ensure that ar-
ticles to which this licence applies

are not sxported to the territories

to which export is forbidden as

aforesaid. If such articles are so

exported, the Licensor shall be en-

titled, by notice in writing to

determine this Agreement and, where

such export occurs by the fault of

the Licensee to recover damages.

1) The Licensor may, if appropriate, forbid the Licensee to manufacture,
use or sell in countries where the articles are protected by property
rights, unleas the Licensee is grented an express licence. Bven if the

articles are not protected by industrial property rights, it say be for-
bidden to the Lioenses to manufacture, use or sell the articles

by the licence.

covered
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Generally the Licensor shall furnish to the Licensee all data on the ar-
ticle, his experience and methods, including know=how or manufacturing
secrets, so that a normally qualified technician can use them after a

reasoneble period of adaptation .

The Licensor shall furnish to the Licensee within ..... of the signing of
this agreement and after payment of the sums mentioned in Clause 10, all
drawings, dimensional drawings and tolerances enabling the article to be

manufactured or used 1).

Such drawings shall be accompanied with a complete technical dossier in-
cluding 2) i, e e e, NP el

(1f applicable) The Licensor shall also furnish the following equipment

required for production OF uUSE ...........o.oovrn.... e i 3).

Any drawings and documents furnished may not be used for purposes other
than the performance o! the agreement without specific approval by the

Licensor,

1) In consideration of the important part technical assistance plays in
know-how contracts, it may be useful either to limit the Licensor's
responsibility in respect of such technical assistance to gross negli~-
gence or tn {ix a maximum amount of damages eventually to be paid.

The Licensor's obligation in respect of drawings may be limited to sup-
plying drawings in his possession. It may also be advisable, in appro-
priate cases, to define the Licensor's responsibility in respect of mis-
sing or incorrect drawings. It nay further be necessary to give the
Licensee the right to hand over certain information to his sub-contractors.
In thie case, the information in question should be carefully specified.

2) The detailed composition of the technical dossier is specific to each
particular case : Specification of materials - Transiation of technical
terms - Conversion of units - Conventions for drawing reading - Notes
for calculations - test records - Machining processes - Thermal treat-
ments - Assembly drawings - Drawings for special tooling, etc.........

3) Gauges, moulds, models, dies, special tooling, small equipment, machi-
ning equipment, samples, etec. .....




The Licensor shall at the cost of the Licensee provide the Licensee with
the services of skilled personnel on the following terms and comditions

EBseential points vhich should be covered :
- Fuaber and qualifications of the personnel provided
- Length of time for which loaned
- Board and lodging
- Bxtent of responsibility
- Insurance (accident liability, sicimess, ete....)
= Cost

- How the cost is to be paid 1)

SLAUSE 2
Iraining of the Licensse's saRlovsss

The Licensor undertakee to instruct employees of the Lioensee in his own
work and to explain to them the manufacture or use of the articlee under
licence on the folloving terms and conditions & ......cocvevvnenvenncnnees
Besential points to be defined :

- Fumber and qualifications of the employees to be instructed

- Length of instruction

- Board and lodging

- Responsibility

- Insurance (scoident liability, sicimees, ete....)

- Cost

- How the cost is to be paid 1)

1) The contreot should where appropriate epecify the qualificatioms of the
employees loaned, how they vwill be boarded and lodge’, vhioh party is to
bear the cost etc... It may also be appropriate to indicate whether they
require interpreters or have sufficient knowledge of the language.

ANNEX 1
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CIAUSE_©
I - nsib ird 8
The Licensor declares he has no knowledge of any valid patents belonging

to third parties and covering devices or processes the subject of this

agreement, but cannot warrant that such patents might not prove to exist.

If reproduction, sale or use of the article by the Licensee results in a
claim for fraudulent imitation against the Licensee,the costs and any
damages awarded against him shall bte borne by .......... Cheeia e cesnn
The costs and expenses of any counter-claim or of settling a claim shall

be borne by ...........0000nnnnn 1). The Licensee shall inform the Licensor
of any claim made against the Licensee for fraudulent imitation and shall

enable the Licensor to join in any legal proceedings.

11 - Technical reslisstion

Subject to having furnished all the documents and assistance provided for
in the above clauses, the Licensor undertakes no responsibility for the
risks of technical realisation, which are assumed solely by the Licensee.
The Licensee chall be deemed to understand the subject matter of the
Licence and shall undertake its technical realisation. If he fails to do
80 within a period of ............ 2) the Licensor shall be entitled to
terminate the contract by simple notice in writing. He shall also be en- ;
titled to recover damages.

111 - Copmercial exploitation
The Licensor does not warrant that the article under licence is oapable

of commercial exploitation. The risks of euch exploitation shall be assumed
solely by the Licensee.

1) The contract should state whether the costs and expenses should be borne
by the Licensee or the Licensor or whether they should be shared. Similar
provision should be made with respect to any sums which result from the
failure of the third party's claim for fraudulent imitation.

2) 1t may be advisable simply to specify a date before which termination
may not take place.
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A. The Licensee shall manufacture B. The Licensee shall manufacture

the sudject matter tc the same the subject matter tc the
quality as is done by the quality set out in the annexed
Licensor. specification,

IT - Conssquences of poor qualitv in articles made under licence

A. The Licenscr shall be entitled B. If the Licensee fails to attain

to inspect whether ths articles the required quality within a
sanufactured under licence are pericd of ...... .00 ceesenne .
cf the required quality and to after the formation of the
forbid the expert cf articles contract, the Licenscr shall Le
of infericr quality. ontitled on giving ............

months nctice, tc terminate the
contract but shall have no claim

for damages.

SLAUSE ©

Nedilications and ianrovesants in articles under licsase

The Lioenscr shall disclose and make availadble tc the Licensee any modifi-
oation or improvement cf the articles under licence devised by the Licenser
during the currency of the contract, but shall not be emtitled theredy to
any increass in royalties 1).

1) An appropriate inoreass cf royalty may bde provided fcr if the modifice-
tions or improvements amount to a patemtadle invention. The contract may
also state wvhether and to vhat extent the Licensee is obliged to make use
of improvemsats.
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SIAISE 9

R

Medifications and imsrovsments made in the aArticles Dy
She Licensee

A. The Licenses shall obtain the 1 B. No authorisation of the Licemsor

econsent of the Licensor befcre is required for making modifi-
undertaking modifications and cations and imprcvements in the
improvements in the articles articles under licencs.

under licence 1). Provided that any modifications

or improvements made shall be

compunicated to the Licensor.

1) It say also be provided in appropriate cases that the Licensee may
without the Licensor's comsent make modifioations and improvements pro-
vided that he clearly shows that they were made by him. Clause 15
should be made consistent with this clause.
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A. Ths Licsnsor shall be sntitled B. The Licsnsor shall be entitled
to make use frse of charge of to make use of modifications
modificetions and improvaments and improvements suggestad by
suggested by the Licensee except the Licensee in consideration
in territories in which by of rsasonable payment on reason-
virtue of this contract the able terms. Provided that this
Licensor is not entitled to right shall not extend to ter-
manufacture, use or sell ths ritories in which by virtue of
articlss undsr licence. this contract the Licensor is

not sntitled to manufacture,

use or sell the articles under
licence. In default of agreement
on ths amount and terms of payment
ths parties may rsfer the matter
to arbitration in accordance with
Clause 26 for ths determination

of the said amount and terms 1)
2).

It may be advisable ir an appropriate case to state whether the Licensor
is entitled with or without payment to make use of improvements after
the currency of the contract and if so for how long a period. It may
also bs advisabls to provide for the right of a Licensor who is entitled
to make use of improvemente to grant this right to other licensees.

A period exceeding the currency of the contract may be relevant to this
right also.

In return for this right ths lLicsnsee may often be given the right to
make use of improvements made by other licsnsees.

If variant A. of Clause 26 is adoptsd, the parties should consider
whether some person or authority should be appointsd for fixing the
royalties in case of disagreement.




A.

If the improvements are 3. If the improvemente are patent-
patentable the Licensor able, the Licensor shall be
shall de entitled to patent entitled to patent them in all
thes in all territories territories oxcept ... .. 0000
@XOOPt ocrecrscnironocnans TP b |
ceeresseesrarasssssssast) in consideration of reasomable
without being required tec payment on reasonable terme.
maks any payment to the In default of agreement on the
Licenses. asount and terms of payment tie

parties may refer the matter to
arbitration in accordanoe vith
Clause 26 for the determination
of the said amount and terms 2)
3).

1)

2)

3)

As s general rule the territory to be inserted here ie that for whioh
ths licence is granted.

1¢ variant A. of Clauee 26 is sdopted, the parties should consider
vhether some person or suthority should be appointed for fixing the
royalties in case of disagreensent.

The Licensor may suthoriee the Liocensee tc patent the artiolee oovered
by the licence, provided the Lioenscr does not want to patent them
hinself. T™his right should, however, be given on the condition that,
oven after the expiratiom of the contract, these patente are not valid
against the Licensor.
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Bank the sum of .........cc00ves These documents will not be transferred
to the Licensee unless and until the whole of said sum has been paid to
the ...iverrrenrenrirnenneens e e staeeeeae s Bank.

The Licensee shall not be entitled to the return of this sum by reason or

the fact that the contract has for any reason been prematurely terninated 1).

CLAUSE 11
Royaltjes
A. The Licensee shall pay in respect B. The Licensee shall pay in res-
of articles under licence sold by pect of each article under
him a royslty of ...... per cent licence sold by him the sum
of the price invoiced to hia pur- of tivvieenanones e e e
chasers for unpacked goods deli-
vered ex works 2) leas discounts C. The Licensee shall pay by way
(other than cash discounts) and of royalties ..........co.-ns
sales taxes (e.g. turnover taxes). ........ e seereieeeeeae .
Incidental charges, such as ..... . at the following times ......
e P O B

are also to be deducted if invoi-

ced to purchasers separately.

1) The parties should ascertain before the agreement is made whether the
licence requires any foreign currency permit or other authorisation.
The parties should ensure that any necessary authorisations are applied
for in good time.

2) It may in some cases be appropriate to base the amount of royalty on the
cost price, the latter being calculated by an agreed method. This may be
particularly the case when the Licensee only produces parts, which are
then supplied to other manufacturers.

3) Instead of current royalties which are more appropriate for patents,
i.e. lasting monopolies, it may be advisable to provide lump-sum pay-
ments spread over a few months only. In this case, Clauses 12, 13, 16
and 17 are not applicable.
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Irrespective of the sales actually made by the License

payable shall not be less than

A. ..... in the first year
ve... in the second year
vess. in the third and

eaclh succeeding year.

If the contract is in force for less

e the royalties

B. The royalties due on the sale of
x articles .... in the first year
x articles .... in the second year

x articles .... in the third year

1)

and each succeeding year

than 12 months in any calendar year

the minimum royalty shall be reduced accordingly.
CLAUSE 13
ime when right to 1

A. The right to royaity accrues on
the receipt by the Licensee

of payment from hie purchaser.

R. The right to royalty accrues when
the article made under licence is

despatched from the Licensee's

werk 2)

The right to such part of a minimum royalty as has not accrued as afore-

said shall accrue at the end of each calendar year.

1) When articles of different values may be manufactured, a specific
nuzber of the most usual type may be taken as the basir for calculating
pinimum royalties.

2) If preferred any other point of time may be taken, such as the date of
the contract between the Licensee and his customer, completion of ma~

mufacture, the date of the lLicensee's invoice to his customer.
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CLAUSE 1
Tazes 1)

A. Direct taxes 2) payable in the B. Direct taxes 2) and turnover
Licsnasee's country by virtue of taxes payable in the Licensee's
sums paid to the Licensor in country by virtue of mums paid
accordance with the terms of the to the Licensor in accordance
agrsement will be for the Licen- with the terms of the agreement
sor's account, Turnover taxes will be for the Licensee's
payable in the Licensee's coun- account. When the law of the
try on such sums will be for the Licenaee's country requires
account of the Licensee. When the that turnover taxes nust be
lavw of the Licensse's country paid by the Licensor, the Licen-
requires that turnover taxes must ses shall provide assistance to
be paid by the Licensor, the li- the Licensor to enable him to
censee shall provide assistancs comply with the obligations
to the Licensor to enable him to and formalities involved 3).

comply with the obligations and

formalities involved %),

1) The choice hetween variants A and B depends on the legislation of the
countries concerned and the tax situation of the parties. For example in
certain countries - such as Italy - a provieion that the Licsnsor shall

not meet direct taxes levied in the Licensee’a country is forbiddsn by law.
Users of this document are therefors recommended to read the explanatory
note, prepared by the ORGALIME working group "Piscal Affairs" on the consi-
derations to be taksn into account when choosing between the two verim ts.

2) Direct taxes which may be due in the Licensee'a country by virtue of
sums received by the Licensor are practically alwayw taxes on income or
on profits and are generally withheld at source. Variant A should be used
vhere, by virtue of an international agreement, direct taxes levied or
withheld at source in the Licensee's country can be set off by the Licen-
sor sgainst taxes for which he is liable in his own country.

3) In certain countries the formalities for the payment of VAT will involve
some costs (for example the neceseity to have a fiscal representative).
1t may be advisabls for the parties to specify who will bear these costs.




SLAUSE 12
¥arking

The Licensee shall mark all artiocles made by him under licence and supplied

to his customers with serial numbers and shall affix to such articles a

plaque inscribed "Liconce .........eeceeseeccecncs 1)

(1f applicable) The Lizensee may (or shall) affix to the article, in addi-

tion to his own mark, the mark ......ccconeeeee belonging to the Licensor

and registered by him &t ....ccciciiccncriionce OR soocorroncccncrcncorees
CLAUSE 16

The Licensee shall keep a special register in which he ehall record the
exact nuzmber of articles manufactured by virtue of the contract, the serial
numbers msarked on such articles and any other information relevant for de-
termining the amount of royalties payable. 2) The Liceneor shall have the
right by means of an accountant appointed by him and approved by the Licen~
see to inspect these registers and to examine whether they are coneistent
with the general accounts of the Licensee. The costs of such inspection and

examination shall be borne by ....ieceereccccosercraacsns 3).

1) The Licensor's name should be inserted here. If for any reason thie ie
undesirable, this provision should be omitted. (See footnote to Clause
9, I).

2) Such information may include the name of the customer, the date and a-
mount of invoice, any discounts, etc. ... It may in some caeee be advi-
eable to specify the exact information to be furniehed. The Liceneee
say also be required to supply to the Licensor copiee of invoicee ren-
dered to his customer.

3) If necessary the grounde should be stated which entitle the Licenses to
reject the accountamt appointed by the Licensor, or it ehould be stated
hov many timee this right of rejection may be exercised.
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Royalty accounte shall be rendered at the end of each calendar quarter.
The Licensee shall within a month after the expiration of each quarter

eend to the Licensor a complete account and any sum due to the Licemsor

thereunder.

A The Licensee shall pay the B Payment shall be made in ........
Licensor in the currency or The rete of exchange shall be that
currencies in which payment prevailing on the last day of the
is due to the Licensee from relevant quarter !). In case of
the Licensee'e customers. late payment, the Licensor shall

be entitled to choose between the
said rate of exchange and the rate
prevailing on the date when payment
is sade. He shall alec be entitled
to intereet on the sum overdue.
SIAUSE 10
1 - Obligation to exploit the licence -
Yanufacture of Cogpeting articles

A The Licensee undertakes to B The Liocensee ie not obliged to
exploit the licence and not oxploit the licence. He may manu-
to manufacture or sell ar- facture or sell articlee to com-
ticles to compete with ar- pete with articlee under licence.

ticles under licence 2).

I1 - Lose of Market

If the Licensee ehall have shown that the artiocle on which the lioence is
based has loet its market by reason of teohnical or economio developments,
he shall be entitled, after a reasonadble time limit, to terminate the con-
tracts bdefore its performance is oomplete. In this case, he shall cease to
manufacture the articles under licence to use any of the techniquee and
proceeses brought to his knowledge by the Licensor.

1) It may be advisadle to state vhether the free exchange rate or the offi-
cial reate is to apply.

2) It may be useful to state whether the Licensee is to advertise the ar-
ticles under licence and if so on wvhat terms.
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CLAUSE 19

Obligation buy from t
For the manufscture of the articles under licence the Licensee undertakes
to buy from the Licensor the following parts : ......ccecovcevencennnnnes
The said parts shall be supplied in accordance with the General Conditions
annexed hereto, and the prices shall te the Licensor's catalogue prices

current at the relevant time 1).

Secrecy

The documents and informatiom (know-how) supplied by the Licensor shall be
treated as secret by the Licensee, even after the currency of the agreememnt .
The Licensee shall take all proper steps to keep them secret. In particular
he shall impose this obligation on his employees and forbid any unauthori-
sed use. He may communicate the said documents and information to third
parties, and in particular to sub-contractors, only with the Licensor's

prior express consent.

The Licensor shall enter intc the same obligation in respect of documents

and information supplied by the Licensee 2).

1) It may be tound .ecessary to adopt a differemt solution. In particular,

tne obligation of the Licensee to buy from the Licensor may be limited
to a specific period or the Licensee may himself be given the right to
manufacture the parts in question in increasing quantities. If there
are no catalogue prices, it will be necessary to fix a list of original
prices and a method of revising them.
In certain cases, it may be necessary to specify that the price of such
supplies shall be deducted from the amount used as a basis for the roy-
alties, such prices being properly defined (ex works, customs value, or
cleared value).

2) 1t may be advisable in appropriate cases to authorise the Licensor to
eommunicate to'his other licensees and to his sub-contractors modifica-
tione and improvements suggested by the Licensee, on the condition that
they shall treat them as secret and that they shall enter into obliga-
tions similar to those imposed on the Licensee. This is especially the
case, where the Licensee is entitled to make use of modifications and
improvements suggested by . ther Licensees of the Licensor.




ANNEX 1

The parties undertake not to acquire any interest, directly or indirectly,
in any firm likely to use the documents and information covered by this
agreement and to compete with the article; provided that the Licensor may

grant licences in countries where the Licensee enjoys no exclusive rights.

The parties shall consult each other on methods of preventing third parties
from making exact copies of the article.

In particular they shall assist each other in bringing proceedings for
unfair competition against imitators to the full extent permitted by the
law (and jurisprudence) of the country of the Licensse or, where appropri-

ate, of the third party against whom such pProceedings are taken.

The party which decides to take proceedings shall bear the costs and enjoy
the benefits thareof, the other party providing it, if need be, with all
necsssary authorisations and signatures. If the parties agree to commence

Proceeding jointly, the costs and bensfits thereof shall bs divided as

follows : The Licensor........ per cent.

The Licensee........ per cent:;

SLAUSE 22
Durgtion of the contract

The agreement shall not enter into force until signed and until all autho-
risations required for its performancs have been obtained, including any
authorisations rsquired for the transfer of currenoy.

The contract shall come to an end on

A Upon normal expiry of the agree- B The documents and articles listed

ment, the Licensse may continue in Clause 3 being sxpressly regar-
to manufacture the article and ded as remaining the Licensor's

use the tschniques and processes property, upon sxpiry of the agree-
brought to his knowledge by the ment the Licensee shall return all
Licensor without having to pay dravings, documents and tools re-
any royalties. However, he shall ceived, in thsir currsnt condition
refrain from disclosing any do- and without retaining any copy of

cument less than.... years old. thea.
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Ke shall undertake not to manufac-
ture the artiole under liosnoe or
use or disoloee to third partiss

the techniquss and processes brought
to his knowlsdge by the Licsnsor.

SLAUSE 22

Zeraination
VWithout prejudioce to any express provisions for termination contained in

the oontract, the contract may be terminated for any cause suffioient to
Justify termination undsr ths proper law of the oontract.

In the case of a tsraination for breach or other default of the Lioensese,
the latter shall return all drawings, doouments and tools received and ehall
oease to manufacture the article undsr lioence or to use or disclose the
techniquee and prooessss brought to his knovledge by the Lioemsor.

SLASE 24

Iransiticpal provision
The Lioensee shall be sntitled to oarry out after the expiry of the agree-

sent contracts of sale sntered into by him before the sxpiry of the agree-
ment 1).

SLAUSE 20

lay_applicable
The contract shall be governed dy ....ccevccevrvcccrsctcsssccscanones 2).

1) Por mass producsd articlss, it may be useful to provide for a similar
poseidbility as regards disposal of normal etooks existing at the date
of expiry of the oontract.

2) The lav applicadls should be stated by the parties. The Lioenoce Agree-
sent being most closely oonnected with the law of the country for whioh
the licence is granted, this lawv is often stipulated, particularly when
the main plaos of business of the Lioenmsee is in that oountry. On the
other hand, they are also good reasons fox stipulating the law of the
ocountry vhere the main place of business of the Licensor is situated,
e.8. wvhen a lioence is granted for several oountries and a single lavw
should govern the oontract.
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SIAUSE 20
Sompetent juriadiction - Arbitration

A Any dieputee arising out of or in B Any dispute arising out of or in

connection with thie Agreement connection with this Agreement
shall be decided by the competent shall be finally settled without
court of ........ii0ueunnnnn, 1), recourse to the courts, in accor-

If the parties agree, euch diepu- dance with the Rules of Concilia=-

tes and differences may be refer- tion and Arbitration of the Inter-

red to arbitration. national Chamber of Commerce, by
one or more arbitrators designated
in conformity with those Rules.
The arbitrator or arbitrators shall
have pover to rule on their own
oompetence and on the validity of
the agreement to submit to arbi-

tration

1) If the lav of the country of the Licensee is adopted, it is generally
advisadle to provide for the Jurisdiction of the courts of the Licensee's
country. If the contract is to be governed by the law of the Licensor's
country, the contract should provide for the Jurisdiction of the compe-
tent court of that country. The parties should ascertain whether a Jud=-
gement of the court provided for can be enforced in the other party's
oountry. If thie proves not to be the case, the party in whose country
Judgement is to be given should also be €iven power to bring an action
in the courts of the other party's country in order to avoid the risk
of a judgement bdeing unenforceabdle.
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C Any disputes arising out of or

in connection with this Agreement
shall be finally settled in acc-
ordance with the Rules of Arbitra-
tion of ORGALIME 1). The arbitra-
tor or arbitrators appointed there-
under shall have power to rule on
their own competence and on the va-
1idity of the agreement to submit
to arbitration.

Bither party may ask the competent tribunal to confirm an arbitration

= avard or otherwise provide that it shall be enforceadle.

g 1) A list of member associations of ORGALINE is given at the ead of this
3 document.

The Rules of Arbitration mentioned above are obdtainable from theee
assooiations or from the Secretariat of ORGALINE, 13 rue des Drapiers,
10%0 Brussels, Belgiua.




Additional notee provided by the Vereir Deutscher Maschinenbau-Anstalten
eV, in 1973

Certain parte of Clausee 9, 18 and 19 may infringe the German law against
restrictione of competition (Gesetz gegen VWettbeverbsbeechriinkungen - GWB).

The German Federal Cartel Office is also of the opinion that Clauses 9 and

19, and parts of Clausee 2 and 18, may be repugnant to the Rome Treaty and
therefore forbidden.

Detailed notes on each of these two aepects are given below.
'. Rossible infringesenta of the Gerzman G.W.B.

SIAUSE O 1 A

hocording to § 21 para. 1 and § 22 para. | (firs* half sentence) together

vith para. 2 No. 3 of the German Restrictive Trade Practices Act, it may
not be forbidden to the Licersee to undertake, with respect to the articles
under licence, and independently of the contract performance, modifications
and improvements that are outside the scope of proteotion of the manufacturing
secret (knov-hov). for example in the case of independent and similar pro-
ducts. Clause 9 I A of thie model form is therefore invalid in case the abo-
ve conditione are complied with and if the competent Anti-Cartel Authority
hae not given the permiesion provided for in § 21 para. 1 together with § 20
pars, 3 of the Restrictive Trade Practices Act. However, according to its

b 98 para. 2, thie Act appliee only as long ae, and to the extent that the
know-how oontraot produces effects in the area of application of the Act.

SIMUSE 9 I1 A and B

Aocerding to § 21 para. 1 together with § 20 para. 2 No. 3 of the Cerman
Reetrictive Trade Preotices Act, the licensor is entitled to demand reoiprocal
licences only with reepeot to the Lioeneee's dependent modifications and
improvemente, to the extent that he hae made eimilar undertakings under the
contract.
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Therefore independent own inventions (parallel inventions) are not exempt
from § 21 para. ! and § 20 para. 2, No. 3 of the aforementioned Act.

Ae¢ the variants A and B cover also the Licensee's independent modifications
and improvements or his own inventions, and as the gratuitous use in favour
of the Licensor, provided for in variant A violates § 21 para. | and § 20
para. 1 (first half sontonco) of the German Restrictive Trade Practices Act,
Clause 9 II A and B of this model form is invalid. Upon request, the compe-
tent Anti-Cartel Authority may however, according to § 21 para, | together
with § 20 para. 3 of the aforementioned Act, grant a permission. However,
according to its § 98 para. 2, the German Restrictive Trade Practices Act
applies only as long as, and to the extent that the know-how contract pro-

duces effects in the area of application of this Act.

CLAUSE 9 IXIX A and B

According to § 21 para. 1 together with § 20 para. 1 (first half eentence)

and § 20 para. 2 No. 3 of the German Restrictive Trade Practices Act, any
undertaking made by the Licensee is invalid that entitles the Licensor to
acquire in his own nane, with or without payment, protective rights for
improvements. Clause 9 III A and B is therefore invalid. The competent Anti-
Cartel Authority may however, according to § 21 para. ! together with § 20
para. 2 of the aforementioned Act, grant a permission upon request. Howvever,
sccording to its § 98 para. 2, the aforementioned Act applies only ae long as,
and to the extent that the lmow-how contract produces effects in the area of
application of this Act.

SIAUSE 10 1A

Acccrding to § 21 para. 1 together vith § 20 para. | (first half sentence)
of the German Restrictive Trade Practioee Act, the Liceneee's undertaking not
tc manufacture or sell competitive articlee, is invalid, because such under-

taking goes beyond the scope cf protection of the manufacturing sscret
(kmow=-how) .
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The Lioensee may, however, apply for a permission at the competent Anti-
Cartel Authority according to §21 para.! together with §20 para.3 of the
aforementioned Act. However, according to its §98 para.2, this Act applies
only as long as, and to the extent that the know-how contract produces

effects in the area of application of this Act.

According to §21 para.! together with §20 para.! (first half sentence) of
the German Restrictive Trade Practices Act. stipulations obligating the
Licensee to advertise the articles under licence, go beyond the scope of
protection of the manufacturing secret (know-how) and are therefore invalid.
Upon request, the competent Anti-Cartel Authority may however, according

to §21 para.! together with §20 para.3 of the aforementioned Act, grant a
peraission with respect to the Licensee'e undertakings of advertising. How-
ever, according to its §98 para.2, the German Restrictive Trade Practices
Act applies only as long as, and to the extent that the know-how contract
producee effecte in the area of application of this Act.

SLAUSE 19 and footnote I to this clause

According to §21 para.! together with §20 para.2 No.! of the German Res-
trictive Trade Practices Act, the Licensee's undertakinge to buy parts from
the Licensor are only valid as long as, and to the extent that they are
Justified by the Licensor'e interest in a technically perfect exploitation
of the articlee under licence. In case theee requirements are not met -
whioh is the rule in the opinion of the German Federal Cartel Office - the
competent Anti-Cartel Authority may, according to §21 para.! together with
§20 para.3 of the aforementioned Act, grant a permission upon request, if
the Licereee's economic freedom of movement is not unreaeonably restricted
and if competition on the market ie not eseentially affected on account of
the extent of the restriotions. However, according to its §9G pars.2, the
German Restrictive Trade Practices Act applies only as long ae, and to the
oxtent that the know-how contract produces effecte in the area of applica-
tion of this Act.




Where & permission is granted according to § 21 para. ! together with § 20

para. 3 of the German Restrictive Trade Practices Act, it may be found ne-
cessary to adopt a different solution. In particular, the obligation of

the Licensee to buy from the Licensor may be limited to a specific period
or the Licensee may himself be given the right to manufacture the parts

in question in increasing quantities. If there are no catalogue prices, it
will be necessary to fix a list of original prices and s methud of revising
them. In certain casee, it may be neceseary to epecify that the price of
such supplies shall be deducted from the amount used ae a baeis for the
royalties, such prices being properly defined (ex works, customs value,

or cleared value).

2. Clauses which. in the opinion of the German Federsl Cartel O{fice. MY
%o repuspant to the Rome Ireaiy

CLAUSE 2 sentence 1 and footnote ]

The Licensor may forbid the Liceneee to manufacture, uee or eell in
countries where the articles are protected by industrisl property rights,
unlese the Licensee is granted an express licence. If the articlee are
not protected by industrial property rights, the prohibition to manufac-
ture, uee or sell, imposed upon the Licensee, may be incompatible with

the Rome Treaty and therefore forbidden.

SIAUSE 2 1 and 11

SLAUSE 2
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-+ GENERAL CONDITIONS

for the Supply and Erection of

Plant and Machinery for Import and Export No. 188A(*)

i _ Prepared under the auspices of the

UNITED NATIONS ECONOMIC COMMISSION FOorR EUROPE

188A

GENEVA, MARCH 1957

1. PREAMBLE
1.1. These general conditions shall apply, save as varied by express agreement accepted in writing by both parties.

2 FORMATION OF CONTRACT

1. The Contract shall be deemed to have been entered into when, upon receipt of an order, the Contractor has sent an acceptance in
writing within the time-limit (if any) fixed by the Purchaser.

2.2. If the Contractor, in drawing up his tende:, has fixed a time-limit for scceptance, the Contract shall be deemed to have been enter-
ed into when the Purchaser has sent an acceptance in writing before the expiration of such time-limit, provided thst there shall be no
binding Contract unless the acceptance reaches the Contractor not later than one week after the expiration of such iime-limit.

3 DRAWINGS AND DESCRIPTIVE DOCUMENTS

31, The weights, dimensions, capacities, prices, performance ratings and other data included in catalogues, prospectuses, circulars,
advertisements, illustrated matter and price lists constitute an approximate guide. These data shall not be binding save to the extent that
they are by reference expressly included in the Contract.

32 Any drawings or technical documents intended for use in the construction or erection of the Works!) or of part thereof and submitted
to the Purchaser prior or subsequent to the formation of the Contract remain the exclusive property of the Contractor. They may not,
without the Contractor’s consent, be utilized by the Purchaser or copied, reproduced, transmitted or communicated to a third party.
Provided, however, that the said plans and documents shall be the property of the Purchaser:

(e) if it is expremly so agreed, or
(b) if they are referable to a separate preliminary development contract on which no actual construction was to be performed and
ia which the property of the Contractor in the said plans and documents was not reserved.

33 Any drawings or technical documents intended for use in the construction o1 erection of the Works or of part thereof and submitted
to the Contractor by the Purchaser prior or subsequent to the formation of the Contract remain the exclusive propertyof the Purchaser.
They may not, without his consent, be utilized by the Contractor or copied, reproduced, transmitted or communicated to a third party.

34 The Contractor shall, if required by the Purchaser, furnish free of charge to the Purchaser at the commencement of the Guarantes
Period, as defined in Clause 23, information and drawings other than manufacturing drawings of the Worbks in sufficient detail to enable
the Purchaser to carry out the operation and 1aintenance (including running repairs) of all parts of the Works and (except where under
the Contract the Contractor is responsible for commissioning the Works) the commissioning thereof. Such information and drawings shail
be the property of the Purchaser and the restrictions on their use set out in paragraph 2 hereof shall not apply thereto. Provided that if
the Comtractor so stipulates, they shall remain confidential.

4 PACKING

4.1 Unless otherwise specified :
(e) pricesshown in price lists and catalogues shall be deemed to apply to unpacked Plant ;

(b) prices quoted in temders and in the Contract shall include the cost of packing or protection required uader normal transport
conditions to prevent damage to or deterioration of the Plant before it reaches its destination as atated in the Contract.

(*) These Conditions may be used, ot the sption of Lhie parties, s an alternative to the General Conditions for the Supply and Erection of Plaat snd Mochinery
for Import snd Enpert prepared ot Geneve, in March 1957 (Ne. 576 A).
The Raglish, French and Russion teZis are equally suthentic.
are embedied in the “COM-

The chearvetions of the ¢ mm‘:.mmmurmﬁmnmrmdm ure follrwed,
MENTARY ON THE GENERAL CONDITIONS POR THE SUPPLY OF PLANT AND MACITINERY FOR EXPORT No. 188" (Documeni E/ECE/t69),
by the k&nmhh-hrlu;::t. It can be obtained direct from the Seles Section of the Eurepaan Office of the United Nations, Geneve,
Sales nts. )

t} In thews General Conditions “Plant"’ rials and articles to be supplied by 1he Coatractor under the Coutract sad “ihe

all machi s AP 3
Works” means ail Plant 10 be supplied and work te be doas by the Contractor under ihe Contract.
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5 LOCAL LAWS AND REGULATIONS

1. The Purchaser shall, st the request of the Contractor and to the best of his ability, assist the Contractor to obtain the necewary
informatiem concerning the local laws and regulations applicable to the Works and to taxes and dues connected therewith.

$3. If, by reason of any change in such laws and regulations occurning sfter the date of the tender, the cost of erection is increased or
reduced, the amount of such increase ot reduction shall be added to or deducted from the pnice, as the case msy be.

8 WORKING CONDITIONS
6. The price shail be on the understanding that the following conditions are fulfilled, except so far as the Purchaser has informed the
Contractor to the contrary:
(a) the Works shall not be carried out in unhealthy or dsngerous surroundings;

(b) the Contractor’s employees shall be able to obtain suitable and convement board and lodging in the neighbourhood of the site
and shsil have access to adequate medical services;

(¢) such equipment, consumable stores, water and power as are specified in the Contract shall be availsble to the Contractor on the
site in good time, and, unless otherwise agreed, free of charge to the Contractor;

(4) the Purchaser shall provide the Contrsctor (free of charge, uniess otherwise agreed) with closed or guarded premises on or nesr
the site as a protection against theft and deterioration of the Plant to be erected. of the tools and equipment required therefor,
and of the clothing of the Contractor’s employees;

(¢) the Contractor shsll not be required to undertake any works of construction or demolition or to take any other unusual measures
t0 enable the Plant to be brought fromn the point where it has been unioaded to the point on the site where it is 10 be erected,
unless the Co'o.rartor has agreed to deliver the Plant to the last mentioned point.

Any departure from the conditions mentioned in this paragraph shall sttract an extra charge.

63. If the circumstances resulting from such departure sre such that it would be unreasonable to require the Contractor to proceed with
the Works, the Contractor may, without prejudice to his rights under the Contract, refuse to do so.

1. ERECTION ON A TIME BASIS AND LUMP SUM ERECTION

7.1 When erection is carried out on & time bans the following iterns shall be separstely charged:

(s) all travelling expenses incurred by the Contractor 1o respect of his employees and the transport of their equip t and personal
effects (within reasonable limits) in accordance with the specified method and class of travel where thess are specifisd in the
Contract;

(b) the living expenses, including any appropriate ailowances, of the Contractor’s employses for esch day's absence from their
hemes, including non-working days and holidays;

(¢) the time worked, which shall be calculated by reference to the number of hours certified as worked in the time-sheets signed by
the Purchaser. Overtime and work on Sundays, holidays and st night will be charged at the specisi rates mentioned in the Con-
tract. Save as otherwise provided, the hourly rates cover the wear snd tear and depreciation of the Contractor's tools and light

equipment;

(4) time pecessarily spent on:

(i) preparationand formalities incidental to the outward and homeward journeys;

(ii) the outward and homeward journeys;

(iii) daily travel morning and evening between lodgings and the site if it exceeds half @ hour and there are no suitable lodgings
closer to the site;

(iv) waiting when work is prevented by circumstances for which the Contractor is not responsibie under the Contract;

(e) smy sxpenses incurred by the Contractor in accordance with the Contract, in connexion with the provision of equipment by
him, including where appropriate & charge for the use of the Contractor’s own heavy equipment;

(f) amy taxes or dues levied on the invoice and psid by the Contractor in the country whetre erection takes place.

1.2. W hen erection is carned out for a lump sum, the quoted price inciudes all the items above mentioned. Provided that if the erection
i d for sny cause for which the Purchaser or auv of his contrsctors other than the Contractor is responsible and if as & result the
work of the Contractor's employees is suspended or added to, a charge will be made for any idie time, any extra w

ork, any extra livi
expenses of the Contractor’s employees and the cost of any extra journey.  any extrs g

8. INSPECTION AND TESTS OF THE PLANT
Inspoction

| S W If expressly sgreed in the Contract, the Purchsser shall be entitled to have the quality of the materials used and the parts of the
Plast, Loth during manufacture and when completed, inspected and checked by his authorized reprensentatives. Such inspection and

::cun‘ shall be carried out at the place of inanufacture during normal working hours after agreement with the Contractor s o dote
time.

3. If a8 » result of such inspection and checking the Purchaser shail be of the opinion that any materials or parts i
in accordance with the Contract, he shall state in writing his objections and the renl:m therefor. 7 are defective or not
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8.5 Tests provided for in the Contract other than taking over tests will be carried out, unless otherwise agreed, ot the Contractor’
and during normal working hours. If the technical nq‘:n'umm of the tests are rot specified in the Contract, the tests will b:cc":”v;o:::

im accordance with the general practice obtaining in the sppropriste branch of the industry in the country where the Plant ie manufac-

8.4 The Contractor shall give to the Purchaser sufficient notice of the tests 10 permit the Purchaser's representatives to attend. If the
Purchaser is not represented at the tests, the test report shall be communicated by the Contractor to the Purchaser and shall be accepted
as accurate by the haser .

8.5. I on amy tost (other than a taking-over test as provided for in Clause 21) the Plant shall be found to be defective or not in accordance
with the Contract, the Contractor shall with all speed make good the defnct or ensure that the Plant complies with the Contract. There-
after, if the Purchaser so requires, the test shall be repeated.

0.6. Unless otherwise agreed, the Contractor shall bear all the expenses of tests carmed out in his works, except the personal expenses of
the Purchaser's representatives.

9. PASSING OF RISK

9.1. Save as provided in 'Fcn‘rlyh 10.1, the time at which the risk shall pass shali be fixed in accordance with the International Rules
for the Interpretation of Trade Terms (Incoterms) of the International Chember of Commerce in force at the date of the formation of the
Contract.

Where no indication is given in the Contract of the form of sale the Plant shell be deemed t0 be sold *‘ex works.”

9.2. In the case of ¢ sale “ex works”, the Contractor must give notice in writing to the Purchaser of the date on which the Purchaser
must take delivery of the Plant. The notice of the Contractor must be given in sufficient time to allow the Purchaser %o take such mess-
ures as are normaily mecessary for the purposs of taking delivery.

10. DELAYED ACCEPTANCE OF DELIVERY

16.1.  1fthe Purchaser feils to sccept delivery of the Plant on due date. he shell nevertheless make any paymen: conditional on delivery as
if the Plant had been delivered. The Contractor shall arrange for the storage of the Plant at the risk and cost of the Purchaser. If requir-
ed by the Purchaser, the Contractor shall insure the Plant st the cost of the Purchaser. Provided that if the delay in eccepting delivery is
due to one of the circumstances mentioned in Clause 25 and the Contractor is in a position to store it in his premises without prejudice to
his business, the cost of storing the: Plant shell not be borne hy the Purchaser.

$0.2.  Unless the failure of the Purchaser is due to any of the circumstances mentioned in Clause 25. the Contractor may require the Pur-
chaser by notice in writing to accept delivery within a reasonable time.

If the Purchieer fails for any reason whetever to do so withinsuch ime, the Contractor shail be entitled by notice in writing to the Pur-
chaser, and without requiring the consent of any Court, to terminate the Contrect in respect of such portion of the Plent as is by reason of
the failure of the Purchaser aforesaid not delivered and thereupon to recover from the purchaser any loss suffered by reason of such
failure up to an amount not exceeding the sum named in paragraph A of the Appendix or, if no sum be named, that part of the price
payabie under the Contract which is properly sttributable to such portion of the Plant.

1". PAYMENT
19.1.  Payment shall be made in the manser and at the time or times agreed by the parties.

11.2.  Any advance payments made by the Purchaser are payments on account and do not constitute a depesit, the aband nt of which
would entitle either party to terminate the Contract.

11.5. I dalivery has been made befere payment of the whole sum payable under Contract, Plant delivered shall, 1o the estent permitted

the law of the country where the Plant is situated afser delivery, remain the property of the Contracter uatil such payment has been

. 1 such law doss not permit the Comtractor o retain the property in the Plant, the Comtractor shall be entitled to the benefit of

such other rights in respact thereof as such law ronnih him to retain. The Purchaser shall give the Contractor every amistance in taking
any measures required to protact the Contractor's right of property or such other rights as aforesaid.

11.4. A payment conditional om the fulfilment of an obligetion by the Contractor shall not be dus until such obligation has been fuifilled,
sanloss the failure of the Contractor is due to an act or omission of the Purchaser.

19.5.  If the Purchaser delays ia ing any payment, the Contracter may the fulfilment of his own obligetions until such pay-
mont is made, unless the failure of the haser is due to an act or omiseion of the Contracter.

11.6.  1{ delay by the Purchaser in making any payment is due to one of the circumstances mentioned in Ciause 25, the Contractor shall not
bo entitled 10 any interest on the sum due.

11.7.  Save as aforesaid, if the Purchaser delays in maki uypymlt,thCum:mnhdlon.iviqnth?mhnrwithi:um-
able time notice in writing be entitled e the pa t m-m-u—hnonhnuﬁudinwlplldchAmuhm
the date ea which such sum became dus. If at the end of the period fined in h C of the Appendix, the Purchaser s still have
fdh‘hpythm:du.th&nﬁw\cohﬂhndﬂdbynﬁuhwﬂil‘nt haser, and without requiring the comsent of any
Conn.uunni-hWCQMMWhmmmmmchwdml-qum-namuimdi-pn-
graph A of the Appendix.




ANNEX II

- 4 -
12. PREPARATORY WORK

12.1.  The Contractor shall in good time provide drawings showing the manner in which the Plant is to be affized together with eil infor-

mation relating, unless otherwise egreed, only to the Works, required for preparing suitable foundstions, for providing suitable eccess for

the Plant and any necessary equipment to the point on the site where the Bhnt is 10 be erected and for making all necessary connexions
to the Plant (whether such conuexions are to be made by the Contractor under the Contrect or not).

$2.2.  The preparatory work shell be executed hy the Purchaser in accordance with the drawings and information provided by the Con-
tractor and mentioned in puragraph 1 hereof. It shall be completed in good time and the foundations shell be cspable of taking the Plant
ot the proper time. Where the Purchaser is responsible for transporting the Plant, it shsll be on the site in good time.

12.5.  Any expenses resulting from an error or omission in the drewings or information mentioncd in paragrsph 1 hereof which sppear:
before taking over shall be borne by the Contractor. Any such error or omission which appears after taking over shall be deemed feulty
design for purposes of Cleuse 23.

13. LIAISON AGENTS

$3.1.  The Contractor and Furchecer shall each designate in writing & competent representative to be his channel of communication with
the other party on the day-to-day execution of the Works on the site.

43.2.  Each such representative shall be present on or near the site during working hours.

14. ADDITIONAL LABOUR

$4.1.  If the Contrector so requires in good time the Purchaser shell make evailable to the Contractor free of charge such skilled and um-
skilled labour as is provided for in the Contrect and such further reasonable emount of unskilled labour as may be found to be necessary
even if not provided for in the Contrect.

1s. SAFETY REGULATIONS

$8.1.  The Purchaser shell notify the Contractor in full of the sefety regulations which the Purchaser imposes on his own employees and the
Coutractor shall secure the observance by his employees of such safety regulations.

$8.3.  Ifbreaches of these regulations come to the notice of the Purchaser, he must inform the Contractor in writing forthwith, and may
forbid persous guilty of such breeches entry to the site.

$8.5.  The Contractor shall inform the Purchaser in full of any special dangers which the execution of the Works may entail.

% OVERTIME

$6.1.  Any cvertime and the conditions thereof shall, within the limits of the laws and regulations of the Contractor’s country and of the
country where erection is carried out, be as agreed between the parties.

1. WORK OUTSIDE THE CONTRACT

$7.1.  The Purchaser shall not be entitled to use the Contractor's employees on any work unconnected with the subject-matier of the
Comtract without the ;revioun consent of the Contractor. Where the Contractor so consents, he shall mot be under any liability in respoct
of such work, and the Purchaser shell be responsible for the safety of the Contractor's employees while employed on such work.

18 CONTRACTOR’S RIGHT OF INSPECTION

$8.1.  Until the Works are taken over and during any work resulting from the operation of the 'unum the Contractor shall have the
right at any time duwing the hours of work on the site to inspect the Works et his own expense. In procesding 10 thae site, the inspectors
shall observe the regulations as to movement in force at the Purchaser’s premises.

”. INSTRUCTION OF THE PURCHASER’S EMPLOYEES

w1 In np;:prinu cases the Contract mey provide on the terms and cosditions tharein set out for imetruction to be given by the Contvas-
sor 10 the Purchaser's employees who will rua the Plant.

0. TIME FOR COMPLETION
28.1.  Usless otherwise agreed the completion period shall run frem the latest of the following dates:
(e) the date of the formation of the Contract as defined in Clause 3;

) the date on which the Contractor receives notice of the issus of ¢ valid import licence where such is necemary for the enseution
of the Contract;

(¢) the date of the receipt by the Contractor of such payment in advance of manufacture ss is stipulated in the Cobtract.
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28.2. Should delay in completion be caused by any of the rircumstances mantioned in Clause 25 or by an act or omission of the Purchaser
and whather luc{ cause occur before or after the time or extended tima for completion, there shall be granted subject to the provisions
of paragraph § hereof such extension of the pletion period as is reasonabla having regard to all the circumstances of the case.

20.5.  If a fixed tima for completion is provided for in the Contract, and the Contractor fails to complete the Works within such tune or
any extension thereof granted under paragraph 2 hereof, the Purchaser shall be entitled, on giving to the Contractor within a reasonahle
time notice in writing, to claim a reduction of the price payable undar the Contract, unless it can be reasonably concluded from the cir-
cumstances of the particular case that the Purchaser has suffered no loss. Such reduction shall equal the percentage named in paragroph
D of the Appendix of that part of the price payable under the Contract which is properly attributable to such portion of the Works as
cannot in consequence of the said failure be put to the use intended for each complete week of delay commencing on the due date of
completion but shall not exceed the maximum percentage named in paragraph E of the Appendix. Such reduction shall be aliowed when
a payment becomcs due on or after completion. Save as provided in paragraph 5 hereof, such reduction of price shall be to the exclusion
of any other remedy of the Purchaser in respect of the Contractor’s failure to complete as aloresaid.

29.4.  If the time for completion mentioned in the Contract is an estimate only, either party may after the expiration of two thirds of such
estimated time require the other party in writing to agree a fixed time.

\Where no time for completion is mentioned in the “ontract, this course shall be open to either party after the expiration of nine
months from the formation of the Contract.

If in either case the parties fail to agree, either party may have recourse to arbitration, in accordance with the provisions of Clause
28, to determine a reasonable time for completion and the time so determined shall be deemed to be the fixed time for completion provid-
ed for in the Contract and paragraph 3 hereof shall apply accordingly.

20.5. If any portion of the Works in respect of which the Purchaser has becomn entitled to the maximum redwuction provided for by para-
graph 3 hereof, or in respect of which h= would have been so entitled had he given the notice referred t-, therein, remains uncompleted,
tha Purchaser may by notice in writing to the Contractor raquire him to complete and by such last meationed notice fix a final tine for
completion which shall be reasonable taking into account such delay as has already occurred. lf for any causc other than one for which the
Purchaser or some other Contractor employed by him is responsible, the Contractor fails to complete within such time, the Purchaser shall
be entitled by notice in writing to the Contractor, and without requiring the consent of any Court, to terminate the Contract in respect of
such portion of the Works and thereupon to recover from the Contractor any loss snflered by the Purchaser by reason of the failure of the
Contractor as aforasaid up to an amount not cxceeding the sum named in paragraph F of the Appendix, or, if no sum be named, that part
of the price payable under the Contract which is properly attributable to such portion of the Works as could not in consequence of the
Contractor’s fuilure be put to the use intended.

. TAKING-OVER TESTS

21.1.  Unless otherwise agreed, taking-over tests shall be carried out. If such tests are to be carried out, the Contractor shall notify the
Purchasar in writing whet: the Works will be ready, and such notification shall be in sufficient tinie to enable the Furchaser to make any
necessary arrangements. The tests shall take place in the presence of both parties. The technical requirements shall be as specified in the
Contract or, if not so specified, in accordance with the general practice existing in the appropriate branch of the industry in the country
where the Plant is manufactured.

21.2. I as a result of such tests the Works are found to be defective or not in accordance with the Contract, the Contractor shall with all
speed and at his own expense make good the defect or ensure that the Works comply with the contract, and thereafter, if the Purchaser
so requires, the test shall be repeated at the expense of the Coutractor.

21.3.  Subject t the provisions of paragraph 2 hereof the Purchaser shall free of charge provide any power, lubricants, water, fuel and
materials of all kinds reasonably required for final adjustments and for taking-over tests. He shall also install free of charge any apparatus
necessary for the above mentioned operations.

212.  TAKING OVER

22.1.  As s00n as tha Works have been completed in accordance with tha Contract and have passed all tha taking-over tests to be made on
completion of erection, the Purchaser shall be deemed to have taken over the Works and the Guarantee Pariod shall start to run. The
Purchaser shall thareupon issue to the Contractor a cartificate, called a ¢ Taking-ovar Certificate’, in which he shall certify the date
on which tha Works have been completed and have passed the tests.

222.  If the Purchaser is unwilling to have tha taking-over tests carried out, the Works shall be deemad to have heen taken over and the
Guarantes Period shall start to run on a written notice to that effect being given by the Contractor.

20.5.  If by reason of difficulties encountered by the Purchaser (whether or not covered by Clause 25) it becomes impossible to precead to
the taking-over tests, these shall be postponed for a period not exceeding six mouths, or such other period as the parties agree, and the
following provisions shall apply:

(a) The Purchaser shall make paymants as if tha taking over had taken place, provided that, in the case of a difficulty due to sny
of tha circumstances falling within paragraph 25. 1, the Purchaser shall not unless otherwise agreed, be required to pay at the
due tima of taking uver the cost of uncompleted work or, before the expiration of the Guarantee Period fixed in accordance
with sub-paragraph (d) hereof, say sum retsined by way of guarantes.

(3) Attha appropriate time, the Purchaser shall give netice in writing to the Contrsctor stating the aarliest date on which the tests
can be carried out and requesting him 10 fix & mew date for the tests. Such mew date shall within tha period stated in pars-
graph G of the Appendix aftar tha date mentioned in such notics.

(s) The Contractor may, st the cost of the Purchaser, axamine the Works before making the tests and make good any defect or
deterioration therein that may have developed, or loss thereof that may have occurred, after the date when the Werks were
firet seady for testing in accerdance with the Comtract.

(d) The Guaranies Period shall rua from the date when the pestponed tests have been successfully carried out.
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(s) If the Purchaser so requires, the Contractor shall, subject to the provisions of the Contract in' yespact of the passing of risk,
and preserve the Works until the tests are carried out or for cne month from the time when the Works wers first ready

or testing in accordance with the Contract, whichever is the shorter period. The Contractor shall be entitlad to recover from
the Purchaser the costs of any measures actually taian by tha Contractor to protect and preserve the Works. Unless otherwise

A’I‘Nd, the liability of the Contractor for protecting and preserving the Works shall cease on the expiry of such month.
I by reason of othar commitments the Contractor is unable to laave his employees on the site, ha shall give the Purchaser any

directions required to snable the Purchaser 1o maka satisfactory arrangemants for protecting snd preserving the Works.

() 1 at the end of six months or such other period as the partics may have agreed the tests have not taken place the pro-
visions of paragraph 22.2 shall apply unless the provisions of Clause 25 are applicable.

3. GUARANTEE

23.1.  Subject aa herein after sct out, tne Contractor undertakes to remedy aay defect resulting from faulty
ship.

23.3.  This liability is limited to defects which appear during the period (called ““the Guarantee Period”) specifiad in paragraph H of the
Appendix and com mencing on taking ovar.

design, materials or workman-

23.3.  In respect of such parts (whether of the Contractor's own manufacture or not) of tha Works as are expressly mentioned in tha Con-
tract, the Guarantes Period shail be such other period (if any) as is specified in respect of each of such parts.

23.4.  Tha daily use of the works and tha amount by which the Guarantee Period shall be reduced if the Works are used more intensivaly

are stated in paragraph J of the Appendix.
23.5. A fresh Guarantee Period equal to that stated in paragraph H of tha Appendix shall apply, under the same terms and conditions as

those ap;licnble to the original Works, to parts supplied in raplacement of the defective parts or to parts renewed in pursuance of this
Clause. This provision shall not apply to the remaining parts of the Works, tha Guarantee Period of which shall be extended only by a

period equal to the period during which the Works are out of action as a result of a dafect covered by this Clause.

23.6. In order to be able to avail himself of his rights under this Clause the Purchaser shall notify the Contractor in writing] without
delay of any defacts that have eppeared and shall give him every opportunity of inspecting and remedying them.

23.7.  On recaipt of such notificetion the Contractor shall remedy the dafect forthwith and, save as mantioned in paragraph 8 hereof,
at his own expense. Save where the nature of the defect is such that it is appropriate to effect repairs on site, the Purchaser shall return
to tha Contractor any part in which a defect covered by this clause has appeared, for repair or replacement by the Contractor, and in such
case the delivary to tha Purchaser of such part properly repaired or a part in replacement thereof shall be deeined to be a fulfilment
by the Contractor of his obligations under this paragraph in respect of such defective part.

tive parts and of repaired parts or parts

23.8.  Unless otherwise agreed, tha Purchaser shall bear the cost and risk of transport of defec
d and ona of the following points:

supplied in replacement of such defective parts between the place whera the Works are situate
(i) the Contractor's works if the Contract is “‘ex works” or F.O.R.;
(ii) the port from which the Contractor dispatched the Plant if the Contract is F.O.B., F.A.5.,C.1.F,,or C. &F;
(iii) in all othar cases the frontiar of the country from which the Contractor dispatched the Plant.

239. Where, in pursuance of parugraph 7 hereof, repairs are raquired to be effzcted on site, the incidence of any travelling or living
expenses of the Contractor's employaca and the costs and risks of transporting any necessary material or equipment shall be settled, in
default of agreement betwaen the partias, in .uch manner as the arbitrator shali determine to be fair and reasonable.

23.10. Defectiva parts replacad in accordance with this Clause shall be placed at the disposal of the Contracter,

93.11. If the Contractor refuses to fulfil his obligations under this Clause or fails to proceed with due diligence after being required so to do,
the Purchaser may proceed to do the necessary work at tha Contractor’s risk and expense, provided that he does so in a reasonable manner,

23.13. The Contractor’s liability does not apply to defacts arising out of ineterials provided, or out of ¢ design stipulated, by tha: Purchaser.

23.15. The Contractor’s liability shall ?ply only to defects that appear under the conditions of operation provided for by the Comtract and
under proper use. It does not cover defects due to causes erising after taking]over. In particular it does not cover defecte arising from the
Purchaser’s faulty maintemanc > or from alterations carried out without the Contractor’s consent in writing, or from repairs oarried out

improperly by the Purchaser, nor does it cover normal daterioration,
23.14. After taking over and seve as in this Clause expremed, the Contractor shall be under no liability even in respect of defects due %

caumes existing before taking over. It is um agreed that the Purchaser shall have no claim in respect of personal injury or of damage
net the subject matter of the ct arising after taking over nor for low of profit unless it is shown from the circumstances

to
of the case that the Cemtractor has been guilty of grom

23.18.  “Gross misconduct‘* does not comprise any and every lack of proper care or skill, but means an act or omission on the partof the Cen-
trastor implying either a failure to pey dus regard to serious consequences which a conscientious Contractor would normally feresse 80
likely to ensue, or e deliberate disregard of any comsequences of such act or omission.

p 8 LIABILITY FOR PERSONAL INJURY AND DAMAGE TO PROPRRTY

M. lathmltd‘pcmnliniuryuh-mummmmin.bdmdhho'«hhubmnhnom,thclicbil.idulhllh

appoertioned as follows:
(s) (i)ThnContmtor-hllnhuonupmmhgwdmylmuhmouhﬂnltorw.hmuﬁl‘mthﬁd
thnuinhupunduduiﬁn‘hmuyuunwhwnmmuuutuo-‘aﬁ-dthhrehnn;
(i) the Contractor shall at his own expeuse make oodnylmukmphmhltu\'.rhmwﬁl(dwnhrﬂm
hupmd,ilmhhnchwinumd!ynmumﬁudthm;
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(i) if mportion of the Plast or Works is lost or damaged from - ~ause for which the Contractor is not res, ible by virtue
of -pcn‘uul (a) (i) or (s ) (ii) hereof, tha low or damage shall, if required by the Purchaser, be made ‘oolhy the
Coutractor at the expenss of the haser.

(b) In respect of damsge to the Purchaser’s property other than the Works, the Contractor shall indemnify the Purchaser to tha
axtent that such damage was caused by the Contractor, or by the failure of equipment or tools provided by tha Contractor for
the purpose of the srection, if the circumstances show that tha Contractor failed to use proper skill and care.

(¢) (V) Inrespect of personal injury, the respectiva lisbilities of the Purchaser and of the Contractor towards the injured person
shall be governed by the law of the country where the injury occurred;

(ii) if the injured person brings & claim against the Purchaser, the Contractor shall indemnify the Purchaser against such
claim to the axtent that the injury was due to any of the csuses mentioned in sub-parsgraph (b) hereof;

(iii) if the injured person brings s claim against the Contractor, the Purchaser shall, to the extent permitted by the law of the
country where the injury occurred, indemnify the Contractor against such claim save to the extept that, by tne operation

of sub paragraph (c) (ii) hereof, the Contractor would have been lisble to indemnify the Purchaser had the claim been
brought against the Purchaser.

(d) In respect of demage to property of third parties, the provisions of sub-paragraph (c) hereof shall apply mutatis mutandis.

(¢) The provisions of this paragraph shall apply to the acts or omissicns of the respective servants of the parties as they apply to
the acts ur omissions ofthe partiesthemselves. Provided always that as respects acts or omissions of the additional labour provided
by the Purchaser in accordance with paragraph 14. 1. the Contractor shall be liable for the consequences of such orders and

instructions as have bean incorrectly given. inadequately expressed or given to a person not purporting to possess the necessary
qualifications.

94.2.  Inordertoavail himself of his rights under sub-paragraphs (¢} and (4 of paragraph 24. 1 the party against whom a claim is made
must notify the other of such claim and must permit the other, i{ the other so wishes, to conduct all negotiations for thesettiement of
such claim snd to act in his stead or, to the extent permitted by the law of the country where the action is brought, to join in such
litigation.

M.3.  Any limitation of ths indemnities payable by either party by virtue of this clause shail ba as stated in paragraph I of tha Appendix.

24,4, The provisions of this Clause shall apply equaily while the Contractor is on the site in fulfilment of an obligation under Clause 23.

s, RELIEFS

28.1. The following shall be considered as cases of relief if they intervene after the formation of the Contract and impede its performance:

industrial disputes and any other circumstances (e. g. fire, mobilisation, requisition, embargo, currency restrictions, insurrection, shortage
of traneport, ganeral shortage of materials and restrictions in the use of power) when suc other circumstances are beyond ths control
of tha parties.

28.3. The party wishing tn claim relief by reason of any of the said circumstanccs shall notify tna other party in writing without delay
oa the intervention om the ceseation thareof.

28.3.  The eflects of the said éircumstances, 50 far as thay affact the timely performance of their obligations by ths parties, are defined
in Clauses 10, 11, 20 and 22. Save as provided in paragraphs 10. 2, 11. 7 and 20. 5, if, by reason of any of the suid circumstances, - the

performancs of tha Contract within a r ble tims b es impossibia, sither party shall be entitled to terminate the Contract by
notice in writing to the other party withoat requiring the consent of any Court.

28.4.  If the Contract is terminated in accordance with parsgraph 5 hereof, the division of the expenses incurred in respect of the Comtract
shall be determined by agreement between the parties.

28.5. In defauit of agreement it shall be determined :I the arbitrator which party has been prevanted from performing his obligetions
and that party shall refund to the other the amount the said expenses incurred by the other less any amount to be credited in accor-

dance with paragraph 7 hereof, or, whare the amount to be 0 credited axceeds the amount of such expenses, shall be entitled to recover
the axcess.

If the arbitrater determines that both parties have been prevented fiom perform

ing their obligations, he shall apportion the said
expenses between the parties in such manner as to him seerns fair and reasonable,

having regard to all the circumstances of the case.

28.6.  For the purpeses of this Clause “qxpenses” means actual out-of-pocket expenses reasonably incurred after both parties shall have
mitigatod their losses as far as pomible. Provided that as respects Plant delivered w0 the Purchaser tha Contractor’s axpenses shell be

deemed 10 be that part of the price paysble under the Contract which is properly sttributabla thereto, due account being taken of any
work dene in the erection of such Plant.

28.7.  Thers shall be credited to the Purchassr aguinet the Comtractor's axpenses all sums paid or payabla under the Contract by the
Purchaser to the Contractor.

There shall be credited to the Contractor againet the Purchaser’s expenses that part of the price puyable under tha Contract which
is properly attributable to Plant delivered to the hasar or, in the case of an incomplete unit, the velue of such Plant having regard
10 its incomplets state. In either case due accoumt shall be tahen of any werk done in the arection of such Plast.

». LIMITATION OF DAMAGES

26.1.  Whaere sither party is liable ia damages 10 the other, thess shall net szosed (he damege which the party in defsult could reasenably
have foreseen at the time of the formation of the Contract.

.3. Thopﬂywhnhuplbnlcidmmu*i“yuhhm measures te mitigste the low which has
sceurred

that he can de 3o without uaresseashle inconvenience or cest. Should he il to de 10, the party guilty of the hreach
may cleim o reduction ia the damages.
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. RIGHTS AT TERMINATION

2¥.1.  Termination of the Contract, from whatever cause arising, shall be without prejudice to the rights of the parties eccrued under the
Contract up 1o the time of termination.

» ARBITRATION AND LAW APPLICABLE

B.1. Ay dispute arising out of the Contract shall be inally settied, in accordance with the Rules of Conciliation and Arbitration of the
Intervational Chamber of Commerce, by one or more arbitrators designated in conformity with those Rules.

28.3.  Unless otherwise agreed, the Contract shall, s far as is permissible under the jaw of the country where the Works are carried out,
be governed by the law of the Contractor's country,

WS, If the parties expressly so agree, but not otherwise, the arbitrators shall in giving their ruling, act as amiables _compositeurs,

APPENDIX

(To be completed by parties 1o the Cenivect)
Claves
A. Marimum smount recoverable on terminstion by Contractor for 10.2. &
failure 1o take delivery or make peyment. . . . . e 1.7 o {8 the agreed currency)
B. Rate of ivterest on overdue payments . . . . . . . - 11.7. e — ___per cent per annum
C. Period of delay in payment suthorizing termination by Contractor 11.7. S ——— T T
D. Parcentage to be deducted for each week's delay . . . . . .. 20.3. e %
E. Maximum percentage which the deductions above may not axceed . 20.3, RPN 4
P. Maximum amount recoverable for non-completion . . . . | | 2.5 ~ o m o~ —_(in the agreed currency)
G. Maximum postponement of taking-over tests by Contractor . . . 2.5, e __wreeks
H. Guarantee Period for original Works and parts replaced or renewed 2).2. &
23. 8. e e e __months
I. Mazximum ingemnities for pervonal igjury or dumage . " e {in the agreed currency)
J. (1) DailyweofPlant . . . . . . .. .
2.4, . — hours [ day
(8) Reduction of Guarantee Period for more intensive use. . . . 3.4,

MN engl.
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SUPPLEMENTARY CLAUSE
PRICE REVISION

Should any change occur in the cost of the relevast ] wages duri period of executi agreed
prices shall be subject 10 revision on the besis of th'?ou::\:‘n::m‘:ﬂ“ during the of on of the contract, the

P M 8
Pym -2 1 1]
bt (o 43 +cs.)
where:
P, = fimal price fer invoicing

P, = initial price of goods, as stipulated in the contract and as prevailing at the date of )]

M, = mean (2) of the prices (or price indices) for (type of materials concerned)

over the period

®
M, = prices (or price indices) for the same materials at the date stipulated above for P,.

S, = meap (2) of the wages (including social charges) or relevant indices (4) in respect of
(specify categories of labour and social charges) ovar tha period ()]

S, = wages (including social charges) or relevant indices (4) in respect of the same catagories at the date stipulated above for Po,
a, b, ¢, represent the contractually agreed percentage of the individual elemants of the intial price, which add up to 100,
(e +b + c ==100)

e = fizxed proportion -

b = percentage proportion of materials -

¢ = percentage proportion of wages (including social charges) =

Whare necessary, b (and if need be, c) can be broken down into as many partial percentages (b;, by, b,
taken imto account (b, + by + bo = b).

) as there are varigbles

DOCUMENTATION Por the purpose of determining the velues of matarials and wages, the parties agree to we the follawing documents

o sources of reference:
1. Materiale: prices (or price indices) {(typs of materiake)
published by under the headings

8. Wages: wages (including related social charges) (o relevant indices)
published by under the hesdings ®
Rules for agplying the Clemss.  In the case of partial deliveries which are invoiced separately, the final price shall bs calculated separstely
for sach such delivery.

Peried of agplication of the Causs. The revision claws shall cover the delivery period fixed in the coatract, together with any estemsion
W‘wundnmaunZ).Lhtllullinnounopplylfhrthod.uonwhickmmhiaeomplmd.

Telsramess. Prices shall not be revised unless the applicstion of the formula produces a plus or minus variation of )
faving Clanss. Ilmmwichthmﬁufomdcwh.dimdornphudbyl more scourate method of calculation when the plu

or minus varistion exceeds & certain percentage, they shall expressly o0 agree.

meaded partios should, w far n.tbu.nmuunmddpriachmmvﬂuutuudhmduu--h
o &xn-—-&tl‘y“&m"l‘.ﬁ:m.mﬂn‘tw-m.

(1] mmm-umuwuwmuu-h-w. oy,
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Bi. 22 0 672 15080 Sveriges Mekantdrbund

Addendum to
GENERAL CONDITIONS

100 A

for the supply and erection of Plant and Machinery

for import and export
prepared under the auspices of the

United Nations Economic Commission for Europe

Geneva, March 1957

This addendum which has been issued by the federations of 1 .

and Sweden (Denmark: Sammenslutningen af Arbejdsgivere inden

mechanical cngincering industries in Denmark, Finland, Norway
tar ferne og Metdindustrien i Danmark; Finland: Suomen Metal-

liteallisuusyhdistys — Finlands Metallindustritorening; Norway: Mckaniske Verksreders l.and\f()rcninlg, Sweden: Sveriges Mekanfr-
bund) in 1972, contain, the information called for in the Appendix and certain supplementary condiuons of agreement between the

parties to the Contract.

ADD TO CLAUSE &

Clause 8.5

Minor defects which the Contractor is riquired to make good
under the provisions of Clause 8.5 do not con:titute a basis for
requirement of new tests.

ADD TO CLAUSE 10

Clause 10.2

Paragraph A of the Appendix

In cases referred to in Clause 12.2 the parties shall endeavour 1o
agree upon the settlement of claims. The maximum compensation
which can be claimed by the Contractor in the event of the
Pirchaser tailing 10 accept delivery shall be determined according
10 the wircunntances prevailing sn cach cva bt shall nor oxeced
the price auributable to that portion of the Plant or which the
Purchaser has failed to accept delivery.

ADD TO CLAUSE 11

Clause 11.7

Paragraph B of the Appendix

The rate of interest un overdue payments reterred 1o in Clause
11.7 (Paragraph B ot the Appendix) shall exceed the highest
official discount rate in the Contractor’s country by the follow-
ing percentages. If the Contractor’s country is Denmark 295,
Finland 3% Norway 4%, Sweden 5%, The rate of interest
shall not in any case be less than 8 ¥,

Clause 11.7

Paragraph C of the Appendix

The period of delay 15 payment after which the Contractor shall
be entitled to terminate the Contract, as provided tor in Clause
11.7 is 3 months (Paragraph C of the Appendin).

Clause 11.7

Paragraph A of the Appendix

The maximum amount which the Contractor shall be entitled to
recover on terminating the Contract in accordance with Clause
11.7 may not exceed the price of the unpaid portion of the Works
(Paragraph A of the Appendix).

ADD TO CLAUSE 20

Clause 20.3

Pavagraphs D and F of ihe Appendix

The reduction mentioned in Clause 25.3 (Paragraph D of the
Appendix) shall amount 10 0.5%s per week provided that that
part of the price to which the reduction applics does not ex-
ceed Sw. crowns 500000, Danish or Norw. crowns 700 000
or Finnish marks 400 000. If the price in question exceeds these
tigures, the reduction applicable to the amount by which the
price exceeds Sw. crowns 500000, Danish or Norw, crowns
700000 or Finnish marks 400000 shall be limited to 0.25 %,
per week. The maximum percentage, named in Paragraph F
of the Appendix which the total reduction may not exceed, shall
h 7~5 .l‘..

Clause 20.5
Paragraph F of the Appendix

In cases referred 10 in Clause 205 the parties shall endeavour 1o
agree upon the settlement of claims. The maximum compensation
for non-delivery (Paragraph F of the Appendix) shall be deter-
mined according to the circumstances prevailing in each case but
shall not exceed 7.5 %s of the price of such portion of the Works
as could not in consequence of the Contractors failure be put
to the use intended.

ADD TO CLAUSE 21
Clause 21.2 and 21.3

The provisions of paragraph 3 shall also apply to tests carried
out according to paragraph 2. The first words in paragraph 3
"lSub;cct to the provisions of paragraph 2 hereof” shall be ex-
cluded.

ADD TO CLAUSE 22

Clause 22.3

Paragraph G of tie Appendi _

The nusimum povtpancment of taking over tests by the Con.
tractor as referred to i Clause 22.3 (b} shall be 6 weeks (Para-
grapk G of the Appendix)

ADD TO CLAUSE 23

Clause 23.1

It not otherwise stated, the delivery comprises only such devices
tor protecuon apunst damage in the use of the Works as are
rormally i ouse othe Contractor’s country., Anv responsibilit
that mav arive on accoust of orher protective devices being
Frcscrihvd in the Purchavcr’s country s exclusively to be carnid
oy the Purchaser

Clause 23.2 and 23.5

Paragraph H of the Append:x

The Guarantee Period reterred to in Clause 23.2 and 23.5 (Para-
graph H of the Appendix) shall be 12 months unless otherwine
specitied in the Contrace

Clause 23.4

Pavagraph | of the Appendia

The daily use of the Werks referred to in Clause 23.4 (Paragraf |
of the Appendix) shall amount to 8 hours per day. More intensive
use of the Works shall entail a corresponding shortening of the
Guarantee Peviod, unless otherwise agreed in the Contract.

Clause 23
Gereral Kemark

Notwithstanding the stipulations of Clause 23, the validity of
the Contractor's Guarantee shall not exceed 2 years for any part
of the Works, reckoned from the original date of commencement
of the Guarantee Period.

ADD TO CILAUSE 24
Clause 24.3
Paragraph ! of the Appendix

Indemnities payabi. by either party by virtue of this Clause
skall be limited to:

For personal injuries:

Danish crowns ... ... .. ... . . . .
Finnish marks . ..... ... .. .. ..
Norwegian crowns ... ... 7

For damage to property:

Danish crowns ............. . . . .
Finnish marks . ...... ........ . .. .
Norwegian crowns . ............ .
chdisﬁ Crowns .. ...................

ADD TO CLAUSE 15
Clause 25.1

As further cases of relief, additional to those quoted in Clause
25.1, shall be included rejection of large workpicces due to scrap
as well as delays or defeets in subcontractors’ deliveries by reason
of such circumstances as are menrioned in paragraph 1.

Clause 25.5
The stipulations of Clause 25.5 are 1oy applicable.

Clause 28.6

The word “expenses” in Clause 25.6 shall under no circum-
stances be construed 1o mean indirect expenses.









