G @ | TOGETHER

!{’\N i D/? L&y

=S~ vears | for a sustainable future
OCCASION

This publication has been made available to the public on the occasion of the 50" anniversary of the
United Nations Industrial Development Organisation.

’-.
Sy
B QNIDQI
s 77

vears | for a sustainable future

DISCLAIMER

This document has been produced without formal United Nations editing. The designations
employed and the presentation of the material in this document do not imply the expression of any
opinion whatsoever on the part of the Secretariat of the United Nations Industrial Development
Organization (UNIDO) concerning the legal status of any country, territory, city or area or of its
authorities, or concerning the delimitation of its frontiers or boundaries, or its economic system or
degree of development. Designations such as “developed”, “industrialized” and “developing” are
intended for statistical convenience and do not necessarily express a judgment about the stage
reached by a particular country or area in the development process. Mention of firm names or
commercial products does not constitute an endorsement by UNIDO.

FAIR USE POLICY
Any part of this publication may be quoted and referenced for educational and research purposes
without additional permission from UNIDO. However, those who make use of quoting and
referencing this publication are requested to follow the Fair Use Policy of giving due credit to
UNIDO.
CONTACT

Please contact publications@unido.org for further information concerning UNIDO publications.

For more information about UNIDO, please visit us at www.unido.org

UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION
Vienna International Centre, P.O. Box 300, 1400 Vienna, Austria

Tel: (+43-1) 26026-0 * www.unido.org * unido@unido.org


mailto:publications@unido.org
http://www.unido.org/

The role

v‘ﬂ
of patents

in the transfer

of technology
to developing
countries

UNITED NATIONS









Depariment of Economic and Social Affairs

THE ROLE OF PATENTS
IN THE TRANSFER OF TECHNOLOGY
TO DEVELOPING COUNTRIES

Report of the SecretaryGeneral

New York, 1964




NOTE

Symbols of United Nations documents are composed of capital letters combined
with fi{ures. Mention of such a symbol indicates a reference to a United Nations
document,

E./3861/Rev .t J

f o ——— S ]

UNITED XATIONS PUBLICATION
Sales No.: 65 11B. |

Price: $US. 1%
{or equivalent in other currencies)




CONTENTS
Page
IxTRODUCTION S L . L 1
SUMMARY AND CONCLUSIONS . S . e K]
Part One. Major characteristics of patent sysiems
Chapter Paragraphs
I. NATIONAL PATENT LEGISLATION 1-30 9
1. The juridical basis of the patent grant : o 1-14 9
A. The patent as private property 3-4 9
B. The patent as an incentive to invent, disclose and invest . 514 9
2. Pat-nts and other types of governmental grants to inventors 15-21 11
A. Patents L 15 11
B. Certificates of Authmshtp L 16-18 11
C. Utility models = o . 19-20 1
D. Special kinds of patents L 21 1t
. 3. Conditions of patentability = . 22-3 12
A ivucmm:ts of pattmﬂiniﬁy»mle 04 ati:mmstmtwe and ;udma% 2228 2
| B. Exclusions from patentability L .. 26-%0 12
11, INTERNATIONAL PATENT RELATIONS . . 3i-106 13
1. Intermational and regional patent arrangements 31- 13
A. International and regtonal agrtemam for the prmectum of
foreign inventors . . . 33-48 13
(i) Convention of the l’am Unm fef the Pmtettm gf
; Industrial Property o 33-45 13
(ii) Other agremts regardmg the pm%ecmm of fnretgn
inventors .. . 46-48 15
B. International and regml agreements for the unification or
harmonization of substantive patent laws 49-66 16

(i) The African and Malagasy Industrial Property Convention 50-56 16
(i) The European Conventions on patent applications, patmt

classification and unification of patent laws 57-6D 16
(i#) Other plans for uniform patent legislation . 61-66 17

C. Research and Examination Services—The International Patent
Institute of The Hague (The LIB.) = -6 18
2. Extension of patent protection to foreign inventors ‘ 720-106 18
A. The extent of foreign ownership of patents . . 7072 18
B. Motives in applying for patents abroad : 73-76 18
C. Attitudes of Governments on the protection of foreign patentees 77-93 19
D. Role of unpatented know-how : : 94-95 21
E. Scope of application of “national treatment” pnmplc 9%6-99 21
F. Status of patent legislation in the developing countries . 100-106 22

i




CONTENTS (continued)

Chapter

I1I. GOVERNMENT REGULATION OF THE EXERCISE OF THE PATENT GRANT
1. Non-usc of patented inventions—compulsory working and compulsory

lcensing provisions

Considerations for non-use provisions

Non-use provisions in national laws

Compulsory licensing vis-i-vis revocation

Evaluation of non-usc provisions .

Practical effects of non-use provisions . e

Compulsory licensing or expropriation in the pubhc interest

Interdependent patents ............... ... ...

Restrictive conditions reg-xrdmg non-use of patents .. ..

Payment of fees . A

2. Safeguards agzinst abuses of the p'ttcnt pnvxlege e

A. Restrictive and monopoly arrangements ... . . .. ...

.-*.mpl'ﬂi"’.c‘ﬁ?f?

B. Measures contained in national patent legislation ... ... . ..
C. Practices permissible under the patent grant ...... ... .. .
D. Measures contained in general antitrust legislation ........ ..
E. International effects of restrictive arrangements ..........
F. Concluding observations

3. Pubiic use of patented inventions . ......

4. Assignment and licence agreements with foreagn patentees n.nd

know-how owners .

A. Patented and unpatented technotogncal know-how e
B. Governmental incentives ... ....... ... ... ... ... ..........
C. Applicable government regulations ..................... ...,

Paragraphs
107-242

. 107-124

107-108
10°-111

. 112-115

116

- 117-120

121
122
123
124

125-178

125
126-132
133-138
139-164
165-174

. 175-178

. 179-204
. 205-242

. 205-211

Part Two. Effects of putents on the economies of under-developed
countries

INTRODUCTION
Chapder

IV, THE ROLE OF PATENTS IN THE ACTUAL TRANSFER OF TECHNOLOGY:
PRODUCTION OF PATENTED PRODUCTS AND USE OF PATENTED PROCE3SES

WITHIN THE DEVELOPING COUNTRY . ....................c0oui...
Factors affecting the patentee .. ... .. ..

Factors affecting the Governments of developmg countries .. ... ..
Policy implications . ... ... ... ... ...
Compulsory working and hccnsmg

Balance of payments burdens .. ... ... ...

V. FORRIGN PATENTS WITHOUT TRANSFER OF TECHNOLOGY: INPORT OF
PATENTED PRODUCTS AND PROCESSES ... ... ... . ... ...

Advantages
Disadvantages .. .. ... ... C
Combmedeﬂ'ectsonbahnceofpayments

TO DOMESTIC INVENTORS AND INVESTORS .
CoNCLUSIONS ... ... .. ...

................

iv

. 243-247

248-276

. 254-256
. 257-259
. 260-262
.. 263-268

. 269-276

. 277-295

. 285-287
. 288-295

V1. PATENTS AND THE DEVELOPMENT OF INDIGENOUS TECHNOLOGY : PATENTS

Page

23

23
23
23
23
24
24
25
25
25
25
26
26
26
26
27
30
31
32

35

35
36
37

41
41
42
42

&8 &

3




CONTENTS (continued)

ANNEXES

. Text of General Assembly resolution 1713 (XVI) Ny

(1) Text of transmittal letter and Questionnaire circulated by the Seerctary-
General ; . : e 54

(2) List of Governments, inter-governmental and non-governmental  organiza-
tions replying to the Questionnaire = 58

. Governments’ evaluation of the manner in which access to inventions and know-

how had been helped or hindered through the existence or mnon-existence of a
national patent system ... ... ....... ... . 56
. Synoptic table of major provisions of patent legislation in selected countries 62
Patents applied for and/or granted during the period 1957-1961 . 94







S e S

INTRODUCTION

A. GENERAL ASSEMBLY RESOLUTION 1713 (XVI) AnD
SUBSEQUENT DEVELOPMENTS

The present study on the role of patents in the
transfer of technology to under-developed countries wus
prepared in accordance with the terms of General
Assembly resolution 1713 (XVI) of 19 December
1961. The resolution called for a report containing:

“(a) A study of the effects of patents on the
econonty of under-developed countries;

“(b) A survey of patent legislation in sclected
developed and under-developed countries, with pri-
mary emphasis on the treatment given to foreign
patents;

“(c) An analysis of the characteristics of the
patent legislation of under-developed countries in
the light of economic development objectives, taking
into acconnt the nced for the rapid absorption of
new products and technologv, and the rise in the
productivity level of their economies;

“(d) A reconmendation on the advisability of
holding an international conference in order to ex-
amine the problem regarding the granting, protection
and use of patents, taking into consideration the
provisions of existing intcrnational conventions and
the special needs of developing countries, and utilizing
the existing machinery of the International Union
for the Protection of Industrial Property.”

(The text of the resolution is appended as annex A.)

In view of the broad substantive and geographical
coverage of the inquiry, the Sccretary-General advised
the Fconomic and Social Council at its resumed thirty-
fourth session in December 1962 that the report could
not be completed in time for submission to the third
session of the Committee for Industrial Development
or the thirty-sixth session of the Council. He accord-
ingly suggested, and the Council accordingly recom-
mended, that the collection and analysis of infor-
mation should continue during 1963 and that the report
should be presented in 1964 to the Committee for In-
dustrial Development, the Economic and Social Council
and the nineteenth session of the General Assembly.!

The Commiittce for Industrial Development at its
third session in May 1963 received an Interim Rcport
by the Secretariat.? noted the recommendation of the

ouncil and accordingly decided to defer discussion of
the subject until its fourth session in 1964.3

The Preparatory Committee of the United Nations
Conference on Trade and Development at its second ses-
sion recognized the importance of patents in facilitating
access to technological experience and know-how, when
applied in such a way as to take fully into account the
special needs and requirements of the economic develop-

1 Docnmes!;ts E/3702, paragraph 8 (vi), and E/SR.1237, para-

graphs 48-52,
% Document E/c.s{ss.
3 Document E/3781, E.C.5/37, paragraph 68.

ment of the developing countiies. The Committee noted
that a studyv had already been started on the sulijeet as
a result of the initintive taken by Drazil in the United
Nations. It was suggested by the Conanittee that this
work Dhe expedited so that the study could he bronght
to the attention of the Conferenced

The General Assemblv at its eighteenth session noted
the above recommendition of the Feonomie sind Social
Council, as well as the suggestion incorporasted i the
above report of the Preparatory Commiittee of the Con-
ference on Trade and Development, and requested the
Secretary-General to continme with the preparation of
the study referred to in sub-paragraphs (ay, th)y aad
(o) of resolution 1713 (XV1), and to subont it to the
United Nations Conference on Trade and Development,
as well as to the Committee for Tndustrial Development,
the Fconomic and Social Conncil and the General As-
sembly at their 1964 sessions, The General Assembly
also recotumended that the Conference on Trade and
Development, in the deliberations under item 1\ of its
provisional agenda (Iavisible Trade), give serious con-
sideration to the study prepared by the Secretary-
General.?

B. PREPARATION AND SCOPE OF THE REVORT

General Assembly resolution 1712 (XVT) had re-
quested the Secretary-Getieral to prepare the report “in
consultation with appropriate international and national
institutions, and with the concurrence of the govern-
ments concerned’’. Accordingly, the Sceretary-General
circulated on 8 Octoher 1962 to Governments and in-
terested inter-governmental and non-governmental or-
ganizations, a Questionnaire on the role of potents in
the transfer of technology to under-developed conntries,
(The text of the letter of transmittal and the Ones-
tionnaire, and the names of the Governments and or-
ganizations from which replies have been reccived, are
appended as annex B.) The views and information re-
ceived in reply to this Ouestionnaire have been fully
used in the preparation of the present report.

The organization of the sindy has been designed
to provide a convenient arrangement of the wide scope
of the issues covered by resoltion 1713 (XVI1), In
terms of general content, item (/) and the legislative
aspects of item () of the resolution are covered by
part One (Major characteristics of patent systems) and
annex D (Synoptic tahle of major provisions of patent
legislation in selected countries). Ttem (a) and the
economic aspects of item (c¢) are dealt with in part
Two (The cffects of patents on the economics of under-
developed countries ).

The economic analysis of the effects of patents on the
economies of under-developed countries (part Two)
considers the role of patents in the actual transfer of

4 /3799, paragraph 165
9:3 General Assembly resolution 1935 (XVIII) of 16 December
1963,




technology; the role of patents in relation to imports
of patented products and processes ; and [inally, the role
of patents in improving the process of invention and

innovation through the indigenous technology of de-

veloping countries themselves,

In accordance with the intent of the General As-
sembly, the study has focused on the problem of the
treatment extended to foreign patentecs. For this reason,
consiclerable emphasis has been placed upon the inter-
national patent system and the extension of patent pro-
tection to foreign inventors, which are discussed in
part One, chapter II. The pertinent material directly
applicable to foreigners has been specifically covered
in connexion with the discussion of multilateral and
bilateral treaties, under which States have assumed
international obligations with respect to such matters as
the grant of national treatment and of priority rights
of application to foreign patentees. In the mujority of
cases, however, the treatment of foreign nationals is
governed by measures of general application, and a
non-discriminatory attitude towards foreign patentees re-
sults from the non-existence of any distinction between
nationals and foreigners,

No attempt has heen made in part One to discuss
all the rules pertaining to patents. However, it has been
thought useful to cover the major issues of the juridical
basis of the patent grant, conditions of paten*hility, and
governmental regulation relating to failure to work
the patent, almses of the patent privilege through the
medium of restrictive business practices, public use of
patented inventions, and regulation of assignment and
licensing agreements,

A survey of national patent legislation is called for by
subparagraph (b of resolution 1713 (XV1), and is in-
deed essential to the understanding of the various issues
raised in that resolution. Every effort was therefore

ule to include 11t this study information regarding per-
tin 1t legislation in both developed and under-developed
countries, including the legislative changes made or
contemplated in newly independent States. In this con-
nexion the Secretary-General requested the Interna-
tional Bureau for the Protection of Industrial Property
to prepare a survey of national patent legislation for
thirty-four selected countries, which provided the basis
for the tabular presentation appended as annex D,

Studies of patent legislation of ten countries® were
also submitted by the Tnternational Chamber of Com-
merce and the Internauonal Association for the Pro-
tection of ludustrial Property. Of special help in this
context was the information included in official reports
on revision of the patent law submitted by several
Governments.? There have also been taken into con-
sideration various international and regiunal patent
agreements ancong Governments, including among the
latter the African and Malagasy Accord on Industrial
Property and the Furopean Common DPatent Draft
Convention, which have a bearing on the functioning
of national patent systems,

General Assembly resolution 1713 (XVI) also re-
quested that the Secretary-General's report should take
“into consideration any pertinent discussions which
might take place in the United Nations Conference on
the Application of Science and Technology for the
Benefit of the L.ess-Developed Areas”. Since the agenda
for the Conference did not contain a specific item on
the subject of patents, the Conference’s papers and
discussions did not provide any treatment of the subject.
Conscquently, no reference is made in this report to
the discussions of the Conference. It may, however,
be desirable to communicate the Report to the Advisory
Committee on the Application of Science and Tech-
nology to Development, set up hy the Fconomic and
Social Council under resolution 980 A (XXXVI)?® of
1 August 1963 following the Conference, so that it
may take this analysis into account in its over-all study
of the transfer of technology to developing countries.

The present report was prepared by the Fiscal and
Financial Branch of the Department of Economic and
Social Affairs,

¢ Brazil, Ceylon, France, Israel, Japan, Morocco, Mexico,
Switzerland, United Kingdom, Yugoslavia.

7 Canada—Royal Commission on Patents, right and
Industrial Designs, Report on Patents of Invention, Ottawa,
»70&1.

India—Report on the Revision of the l"'atmts59 Law, by Shri

Justice H. Rajagopala Ayyangar, September 19
United Kingdol—Interim and Final Reports on the Patents
and Designs Acts, London, April 1946, and September 1947,

,8Official Records of the Economic and Social Council, Thirty-
sizth Session, document E/3816.




SUMMARY AND CONCLUSIONS

A. NATIONAL PATENT SYSTEMS

The chief purpose of the economic and legal analysis
undertaken in this study has been to consider, from
the viewpoint of the economically under-developed
countries, whether on balance the patent system can rlay
a useful role in encouraging the transfer of technology
to developing countries and contribute to their economic
development ; and whether this system is a proper ve-
hicle for accommodating the respective interrelated in-
terests involved, i.e., the interest of the inventor in
his creation ; the social interest of encouraging invention;
the consumer interest in enjoying the fruits of the in-
vention upon fair and reasonable conditions, and the
national interest in accelerating and promoting the eco-
nomic development of the country.

The grant of the patent privilege has been based on
two primary legal and social justifications. The first
is that patents are private property, i.e., the inventor
has the exclusive right in his invention and the patent
grant recognizes this right. The other is that they are
exclusive privileges for a limited term of years granted
by the Government in the puhlic interest to encourage
research and invention, to induce inventors to disclose
their discoveries instead of keeping them as trade
secrets, and to promote economic development by pro-
viding an incentive for the investment of capital in new
lines of production. It is on this latter rationale that
modern patent systems chiefly rely.

In order to qualify for a patent grant, the product
or process must conform to certain legislative criteria
of industrial utility, novelty and/or inventiveness. Such
statutory criteria of patentability are subject to inter-
pretation and application by national Patent Offices
and national courts. The thoroughness with which a
Patent Office in practice reviews the patent applications
filed with it to determine whether the invention claimed
or disclosed therein is patentable depends not only on
the controlling legislative provisions, but also on the
exten* to which the office is adequately staffed to carry
out its review functions. Patent Offices of developing
countries are likely to have more limited staffs and
undertake a more limited review of patent applications
than those of some of the more industrialized countries.

Developing countries in fact can rarely afford the
resources of skilled manpower and the costs of a com-
prehensive Patent Office review procedure such as
exists in some industrial countries. For this reason,
some of them have been considering the possible har-
monization and unification of their national patent
systems and, more particularly, the establishment of a
joint Patent Office that would have the resources of
trained personnel and finance that are necessary for
successful patent administration but are not within the
capacity of the individual under-developed countries.
The first regional Patent Office and uniform patent law
of this kind created so far is the African and Malagasy
Industrial Property Office established pursuant to an

Accord among twelve member countries of the Afri-
can and Malagasy Union.

In addition to affiliating with a regional Patent Office
and pooling their joint research efforts therein, the
under-developed countries may consider two alterna-
tive methods of meeting the problem posed ahove. They
may dispense with strict standards in the review of
patent applications and, following the practice of a
number of countries, issue patents of importation, con-
firmation or revalidation, 1e., patents issned on in-
ventions already patented in another country which are
based upon the first cor responding foreign patent issued.
Or, they may call on the services of an organization
such as the International Patent Institute of the Hague
which examines patent applications submitted by na-
tional patent administrations and gives opinions thereon
to private persons.

B. INTERNATIONAL PATENT RELATIONS

Both in the under-developed countries and in most
industrinlized countries, but to a larger extent in the
former than in the latter, the statistics indicate that,
generally speaking, the percentage of patents granted
to foreigners is much larger than that granted to na-
tionals, It is therefore significant that the patent laws
of most countries make no distinction between domestic
and foreign applicants and follow the principle of
national treatment, i.e., nationals of a foreign country
or others who are domiciled or have an effective in-
dustria! or commercial estahlishment therein are guar-
anteed equality of treatment with the nationals of the
country granting the patent. In a few countries, this
principle is qualified hy the notion that the foreign
country should give reciprocal treatment to the nationals
of the home country.

Of the international treaties and conventions re-
lating to the protection of foreign inventors, the maost
important is the Convention of the Paris Union for
the Protection of Industrial Property, first established
in May 1883 and currently adhered to hy sixty-four
industrialized and under-developed countries. The most
important principles underlying the Paris Union are
the principle of national treatment, described in the
preceding paragraph, and the right of priority, whereby
a national of a member country who has filed a patent
application in a member country of the Paris Union
has a twelve-month priority over any other person
for filing an application for the same invention in all
otter member countries of the Union.

C. GOVEKNMENT REGULATION OF PATENT USES

There is an extensive range of national legislation
directed against practices that are considered almises
of the national patent system--chiefly the mom-use of
patents, restrictive business practices, excessive royalties.
This legislation, on the vhole, applies to hoth the



foreign and the domestic owners of the abused patents,
although the legislation dealing with the non-explotation
of patenits was historcally directed primarily toward
foreign nutionads, while excliinge controls with respect
to the hnntation of royvalties relate exclusively to forerygm
praternteos,

Pronvsion for the revocation or conipulsory licensimg
of petents which have not beent eommercially expdoited
in the country withi a preserihed time after the patent
Tres heen pramted s made i the patent Fows Toth of
mehtradl aad underdeveloped conntries, A< a histori-
cal matter, this Jegislation was adopted  because  of
coneen over the fact that the foreign owners of in-
vestions canbls by orefusing to o exploit the  patents
conver e schoanventions, prevent the development of
national tndustries which might give emplinment to
wttonals aned ntilize available natiomal resomreces, An-
otherampertant fuctor wos the fear that foreien paten-
tees comd by exelnding other producers of the patented
artieles frony the morket, be in g position to monopolize
the tmnnrt of soch articles mto the conntry and therehy

exaet higher vrices from domestic consamers,

There are <l in existence, mainly in the case of
satpe der develoned conntries, statutes whieh provide
for revoestion of 2 opotent where 1t has not heen ex-
plotted within, vae!lv, two venrs of its tssnance, or
where ite e s Teen discontinned for more than two
venrss More recent Tows, however, have favonred the
less stringent remedy of compulsory lieensing of patents
uneder which snvone rendv to work an nnused patent
may eompel the notentee to dssue him a licenee, This
tremd Toe Leen cided v the Convention of the DParis
Uharon noter which patent revocation 18 permissible emly
i the grinting of compulsory Heences does not saffice
to prevent phoses resnlting fro m the exercise of patent
tight- T the case of the developing countries, there
niay he administestive advimtaees oo third method

Trteenatic Bipse of patents i the case of non-working
he o md o errtain period, Since this method anlike re-
voortiont or campulsory Feensingt womld net reqguire
wovernment o private inttiative t e implemented, By
the antonatie Tipse of the patent, the pnblic heeomes
possessedof the iavention withont any preliminary
adwmimstrative or judicial action:; but, on the other
b, this rny impadr indocement subsequently o work
the inventinn which may be provided by the existence
of the patent,

Many conntries have an administrative requirement
that A1 patentees pay ammial or perindic fees, which
wsnelly merease with the age of the patent, The size
of these pavments s considered o be an important
fater in Drineing abont the abandonment of unneed
patents

T the ense of mventions of <peciad interest to the
pt e welre e security, provisions e Teen made
ooy Fows o throw thetr use onen to others than
the tventr s Phoin nomy ¢ nmtodes pooratents mav
Peotsa b o daventions inoeertam el fosceindly
forsl onl cdicrnes, Tnother cases, where roents are
et i e i the s atle interest for:
G the conppatsoay Beensing of the porent to the oy -
et or oy ather anterested ot or o8 the
exrronrnton o the natented invention by the Govern-
ment In both cases, there arise issues relating to the
compensation of the patentee and the administrative

or judicial nechanics and authority for determining
such compensation,

National policies differ as to the circumstances under
which Governments, or persons other than the patentee
or s voluntary licensee, mav use patented inventions,
There also exist national ditferences as to the nature
of the pnblic interest which jnstifies the compntlsory
heensing or expropriation of patented inventions, and
as to the procedures emploved in connexion therewith,
The public mrerest deemed to justify the exclusion from
patentibilitv . compulsory licensing, or  expropriation
of patents, mav relate to siuch diverse matters ns the
nationn] defence, public health, improvenients in the
international balance of trade, development of special
resources available in the country or general industrial
development,

Many conntries, mainlv those which have reached a
certn level of mdnstrinhization, have taken legishative,
administrative or judicial action agninst restrictive busi-
ness practices that may ocenr in connexion with patent
licence and trinsfer agreements, Such agreements may
nclude clanses prohilating the licensee from exporting
or selling in designated areas: requiring him to nse only
materials, eqnipment, personnel supplied hy the patentee
(“tie-in” chnses) : fixing the resale prices of whole-
salers and retalers and, in some cases, of the manu-
factnring licensee himself ; limiting hiz ontput; and com-
relling him to pay rovalties for nnnsed patents
(“eomprlsory package” licences v For some cnses (e.g.,
tic-in clansesy, legislation of this tvpe is part of the
national patent law, but more nsually it constitutes
part of the general anti-trust legislition of the country,
Sinee husiness restrictions of this kind are considered
against public poliey, it is immaterial whether they
appear in patent or in general husiness agreements,
nd since, moreover, the effective enforcement of policies
agmnst restrictive husiness practices reqnires a larger
nunther of trained specialists with adeqnate investiga-
tive powers and apurapriate lecal sanctions, legislation
of & general natnre would appear to he a more efficient
method of coping with this problem than legislation
that 15 part of the patent Taw and adds to the duties
of a patent office.

National Governments have sought to cope with the
prollem of restrictive husiness practices in international
patent licence agreements by taking legal action against
ihuses —at home or abroad—of patents issned hy them,
or In sdhering to treaties dealing with restrictive basi-
ness practices in international trade, There are at pres-
ent two multilateral treaties in effect which establish
suprinmational programmes for the prevention and con-
trol of restrictive business practices. These are the Paris
Treatv of 1931 establishing the Furopean Coal and
Steel Community, and the Rome Treaty of 1037 estah-
lishing the Enropean Feonomic Commmnity, oth con-
cluded by Delyium, the Federal Republic of Germany,
France, Ttalv, Luxembourg and the Netherlands, :

In many countries, the terms and conditions of patent
assignmient or licence agreements with foreign patentees
are genevadlv <nbject to goveramental review. chiefly
trame the point of view of their prolable effect on
domestic private and public interests. One aren of
potential almse by a foreie (otentee is the charging
of an cvecssively high rovalty or fee. For this reason,
government review of the terms of agreements hetween




foreign patentees and domestic licensees or assignees
is exercised chiefly with a view tn the reasonahleness
of royalties and the transfer abroad of royalty pay-
ments. (See the following section, for a discussion of
the economic aspects of this issue.)

D. EcoNOMIC EFFECTS OF PATENTS

In the development of under-developed countries, the
transfer of technology is only one of several essential
elements taking its place alongside such other factors
as financing, trade and the development of human and
natural resources, as well as the development of a
country’s indigenous technological resources. Within
the purview of this factor of the transfer of technology
itself, moreover, the role of patents is limited by the
fact that patented knowledge 13 only a part of the total
technological knowledge which should and does flow
to under-developed countries. This is so partly because
much of the technology required by these countries is
not at that latest stage of technological advance which
is covered by patents. Partly, it is hecause the under-
developed countries lack so much in general know-how
and management experience, that the knowledge covered
hy patents alone is usually not sufficient for the intro-
duction of new products and processes.

On the other hand, the significance of patents for,
and their impact on, under-developed countries may
transcend the field of transfer of tec . The
patent system will affect under-developed countries also
via the import of commndities which are patented pro-
ducts or incorporate patented processes in their pro-
duction. Finally, the patent system has a relation, not
only to the transfer of technology but also to its
creation, to the extent to which patents issued to
national and resident inventors may promote the de-
velopment of an indigenous technology.

As regards foreign patentees, the situation where
the national enterprise in the under-developed country
will be able to produce the product or work the process
covered hy the patent without any technical, managerial
or financial co-operation from the foreign patentee, or
from other foreign sources, is quite exceptional espe-
cially in the least developed countries. This is par-
ticularly so in view of the fact that commonly the
operation and application of new inventions is not
feasible without the henefit of the relevant unpatented
technological know-how embhodied in formulae, pro-
cesses and blue-prints, trade secrets, etc.

Probably the most frequent case in practice will he
the one where the national producer in the under-
developed country would seek recourse to the technical
support and other resources of the foreign patentee.
This may he 3o either hecause these are not ohtainable
elsewhere or hecause the national producer does not
have the ability to select and combhine the different
technological and financial factors needed, without the
patentee’s help. If the domestic enterprise wants to nse
the foreign patentee’s technological and management
know-how or capital, and cannot obtain these as readily
anywhere else, the foreign patentee will look for as-
surances of a safe and profitable situation. Patent
protection in the developing country mav or may not
have a high place among these profitable conditions
or guarantees which he expects. In any case, the fact
is that patent protection is actually asked for and ex-

pected in a large number of situations, and (uite apart
from 1ts actual ecoromic signiticance it niy be  of
psvchological importance  for  the forcign patentee-
mvestor,

However, the termis and conditions of licensing agree-
ments are legitimately a subject for the concern and
control by the Governments of under-developed eoun-
tries. Of particnlar concern to them are undue tinencial
sacrifices exacted from the national heensee resnlting
in balance of pavments tmrdens. and other unduly re-
strictive features of licensing agreements which (iminish
the benefits of introducing the patented inmovition in
the under-developed country.

There are difficulties in determining what is an ex-
cessive balance of pavments burden, anl the necessary
information cannot be obtained from the availahle
statistics. Moreover, the actual burden which rovalty
payments to foreigners impose on a country cannot be
measured in balance of paviments terms alone, but must
also be evaluated in terms of the contribution that the
technology in question makes to the development of a
particular industry within the country and the long-run
contribution that it makes to decreasing the country’s
dependence on foreign imports and increasing its ex-
ports of the product in question,

Undue financial sacrifices may appear not only in
the form of excessive rovalties, but also in excessive
prices paid for materials or components or for the
services of technicians obtained from the patentee, or
an undue share of profits or an undne ameunt of equity
transferred to the patentee in return for the use of
his patent or for his technical services, nnduly high
management fees, etc. It will be seen that the financial
terms of these agreements are highly complex and
their effective control calls for considerable admini-
strative resonrces and flexibility,

The handicaps and possible aluses from which under-
developed counties may thus suffer in comnexion with
patent licensing are basically due to the monopoly of
technical knowledge, management knowledge, capital re-
sources and marketing access enjoved v the finins and
economies of the more advanced countries, riuther than
to the existence of patents as such. The tasic problem
to tackle for the international comnmnity is the one-
sided relationship under which the possession of ktow-
how and capital resources are so unequally distribnted,
The balance of payments burdens resulting from this
one-sided relationship are heavy and take many dif-
ferent forms. They have never heen fully appreciated,
or even properly measured, as compared with the
hurdens of adverse terms of visible commnaodity trade of
under-developed countries.

Although the tmrden of the patent system is most
readily apparent in the form ot the heavy pavinents
which are made for licensing fees and royalties or
profit transfers to foreign patentees, vet frequently a
serions burden of the patent system may lhe in pre-
ciselv the opposite form, namely those patents which
are not being utilized within an nuder-developed conntry
althongh thev could be used advantageously in it pro-
ductive economy. This urden is not measured by the
valiume of fees and royvalties: since the patents are not
in fact worked, no fees and royalties are paid. The
trite burden here lies in the absence of the social and
economic benefits which the working of the patented




product or process conld have meant to the under-
develaped country and in the inability of the under-
developed country to utilize its resources in the fullest
aned best possible way, in consequence of the non-
working of the patent,

Where, however, the patent could not he economically
worked in the country, the burden may result from the
higher prices which may have to be paid for the im-
portation of the patented products, as a result of the
monopoly  position gained by the inventor through
the grant of the domestic patent. This, however, will
be the case only in so far as the price of the imported
product is not already controlled by the patent or
market situation in the developed countries from which
the prodnet could he obtained. Conversely even the
grant of a domestic patent will not give the inventor a
monopoly position in the local market in the case of
interchangeable products which are typically manu-
factured hy competing suppliers, each of whom has his
own set of patents on processes, components, etc.

In any case, the effect of higher prices specifically due
to patent protection is almost impossible to disentangle
from higher prices due to such factors as exclusive
know-how, trade secrets, restrictive practices, or the
dominant market position of the supplier. all of which
are intrinsicallv unrelated to the patent system. Since
patents are thus only one of the factors which may
bring abont higher prices, the question arises whether
measures directly affecting price levels or general anti-
trust legislation are not an economically more effective
and administratively more feasible technique of coping
with the problem than legislation devoted specifically
to the patent system,

The iinportance of stimulating indigenous innovation
and pioneering applications of new technology in under-
developed countries at reasonable cost is nndoubted.
Even thongh it may be trne and inevitable that the hulk

" the improved technology applied in under-developed
cou 'tries will e taken from the stock of technological
knowledge existing and being created elsewhere in the
world (and will thus he transferred rather than newly
created), vet this transferred technology will often have
to be specifically adapted and adjusted to special local
needs ad circumstances. The encouragement of na-
tional and resident inventors and innovators in under-
developed countries is particularly important because
of the manifold special risks which attend investment
in under-developed countries in any case. In so far
as patent grants provide encouragement and protection,
they mav serve in some measure as an offset to the
many risks that national innovators are running and
the handicaps they are facing, compared with their
connterparts in the‘industrially more advanced countries.

E. ConcrLustons

The analysis presented in this report covers the
econontic, legal and technical implications of the patent
svstem for the cconomies of under-developed conntries.
The hasic position from which the problem has been
approached was that of the United Nations, i.e., that
the economic progress of the nnder-developed countries
is 0 muatter of concern not only to themselves, hit also
to the world community at large. and that—as stated
in General Assemblv resolution 1713 (XVIY-—*access
to knowledge and experience in the field of applied
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science and technology is essential to accelerate the
economic developnient of under-developed countries and
‘o enlarge the over-all productivity of their cconomies”,

The issue of patents to mationals and residents is
one—though not the onlv—method at the disposal of
Governments of under-developed countries for encour-
aging and rewardmg invention and technical progress,
The establishment of patent systems in nnder-developed
conntries for nationals and residents, moreover, raises
no specific problems, subject to the possilile need for
teclinical assistance or pooling arrangements in admini-
stering such systems, and the gencral importance of
conserving the scarce scientiic manpower for directly
productive tasks. Tu this direction, non-examination
systems of patent issue may recommend themselves
especially to under-developed countries. The possibility
of utilizing international resources for the purpose of
examination of pateut applications from under-developed
countrics also clearly suggests itself,

The real issues revolve around the position of the
foreign patentee-—and it is with these that resolution
1713 (XVI) on the role of patents in the transfer of
technoiogy to under-developed countries is concerned.
Where a patent granted to a foreign national is not
worked in the under-developed country, there may
result artificially high prices of the patented article
when imported into the under-developed country, but
such high prices may be the result of other ?;cton
than the exclusionary monopoly given the patentee.
The patent system may thus be an element in the
over-all picture of adverse terms of trade for under-
developed countries, hut its impact is not scparabl
measurable. In this context, it has nothing to do wit{
the balance of payments burden of royalties since no
royalties are paid where the patented product is not
locally produced. The situation may be eased from the
point of view of under-developed countries if the more
developed countries operate—as some often do—the pat-
ent system in a context of general (especially antitrust)
legislation which serves to reduce or counteract pos-
sible misuses of the system for restrictive or price-
raising purposes, not only at home hut also on operations
abroad. The under-developed countries are also in a
position to adopt, and many have in fact adopted,
measures to control unreasonable prices and other abuses
of the patent system.

Where the patented product or process should be
advantageously introduced into the economy of under-
developed countries, a number of issues arise. The
case where this can be done without the technical co-
operation or other resources of the foreign patentee
or any other source outside the under-developed country
is in practice exceptional: where such a case exists,
provisions for compulsory working or licensing will
deal with the situation if fairly and cffectively admini-
stered. This will also be the case where the patent can
be worked with such additional foreign know-how
and resources as can be acquired from third parties
or in the open market. The hest course of action by
the under-developed country will depend on whether
it prefers the patentee to come and work his invention
himself (possibly in a joint venture with local enter-
prisci—provided he is willing to do so on acceptable
conditions—-or whether it pr.fers the invention to be
worked wholly by nationais. There may be sound
economic reasons for either preference in given cases,




In spheres of prodnction vital to the national interest
and the development of special resources, or to public
health, limitations on patentability, or provision for
limiting the scope of the patent grant by special
working or comipulsory licensing in the public interest
are natural, as is evidenced by the inclusion of such
limitations in the legislation of many countries.

Where the technical services, management experience
and perhaps capital resonrces as well as other con-
nexions of the foreign patentee himself are essential for
the introduction of the patented process in the under-
developed country, and cannot be procured elsewhere,
his minimum terms and conditions will have to be met
in one form or other if it is decided to bring the inno-
vation to the under-developed conntry. In so far as this
can be described as a one-sided relationship and may
express itself in undue balance of payments burdens on
the under-developed country (or else in undue delays in
introducing the new teclinology). such results are not
attributable to the patent system as such, nor is the
resulting burden properly measured by the patent
royalties.

The Governments of the developing countries have a
gitimate interest in preventing excessive exploitation
their one-sided technological and financial depend-
ence. One such possible method is the screening and
control of licence agreements, and avoidance of unduly
restrictive features, The world community and the
Governments of more developed countries can assist
by inducing patentees not to be unduly restrictive in
the conditions and terms on which they are willing to
spread technology into under-developed countries; a
variety of policy measures ranging from domestic com-
pensation of patentees, provision of international funds

for this purpose, equivalent investment gnarantees and
legislation against restrictive practices applving to busi-
ness operations abroad could be wsed for this purpose,

In its final paragraph, resolution 1713 (XV1) raises
the question of the “advisability of holding an inter-
national conference in order to examine the problems
regarding the granting, protection and nse of patents”,
No views on this question have been expressed by any
Governments in their replies to the Sceretary-General's
inquiry. In fact, as pointed out i the report, the prob-
fems arising in connexion with the transfer of tech-
nology to developing countries go much hevond the
operatic 1 of national patent systems or the conduct of
international patent relations, so that a Conference
such as that contemplated in the resolntion conld only
deal with part of the issues. More could be done
thirough the combination of appropriate legislative and
administrative measures at the national level with action
to curb restrictive business practices in international
licensing agreements, and the provision of teclmical
and financial assistance to developing countries along
the lines discussed in the report. In the final analysis,
the question of patents can he best seen in the broader
context of facilitating the transfer of technology, pat-
ented and unpatented, to the developing countries, and
enhancing the ability of the latter to adapt and use
such foreign technology in the implementation of their
development programmes. This may be considered us
falling within the scope of inquiry of the Advisory
Commiittee on the Application of Science and Tech-
nology to Development, established by Economic and
Social Council resolution 980 A (XXXVI), to whose
attention the analysis presented in this report may
usefully be drawn.
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Part One

MAJOR CHARACTERISTICS OF PATENT SYSTEMS

Chapter 1
NATIONAL PATENT LEGISLATION

1. The juridicsl basie of the patent grant

1. For the purposes of this report, a patent may be
defined as a statutory privilegeepg.;amed by the Gov-
ernment to inventors, and to other persons derivin
their rights from the inventor, for a fixed period o
years, to exclude other persons from manufacturing,
using or selling a patented product or from utilizing a
patented method or process. At the expiration of the
time for which the privilege is granted, the patented in-
vention is available to the generai public or, as it is
sometimes put, falls into the public domain,

2. The grant of patents has been justified on the
basis of two concepts:
(o) The concept of patents as confirming the private
property of the inventor in his invention;
(b) The concept of the patent as a special grant of
, y to encourage invention and industrial de-
velopment.
These two concepts will be briefly discussed in the light
of the history of patents.

A. THE PATENT AS PRIVATE PROPERTY

3. The private property theory of patents is based
on the that the inventor has the exclusive right
in his invention and that the patent grant does no more
than recognize this right. In other words, the patent
does not create a new legal right, but rather gives
legal enforcement to an existing right inherent in the
invention. This theory has su in the wording of
certain patent legislation and also, for instance, in the
discussions of the Patent Law in the French National
Assembly that took place towards the end of the
eighteenth century. The preamble to the French Patent
Law of 1791 expressed the private property theory as
follows:

“Every novel idea whose realisation or develop-
ment can become useful to society belongs primarily
to him who conceived it, and it would be a violation
of the rights of man in their very essence if an
industrial invention were not regarded as the prop-
erty of its creator.”

4. The view that patents were private property nn-
derlay t.c ; atent legislation of most European countries
towards the end of the nineteenth century, and also
received strong support from the United States. It was
endorsed by the international conference held in Paris
in 1878 in connexion, with the discussions that resulted
in the conclusion of the Paris Convention for the Pro-
tection of Industrial Property, which adopted the fol-
lowing formmlation :

“The right of inventors and of industrial creators
in their own work, or the right of manufacturers
and businessmen over their trademarks, is a prop-
erty right. The law enacted by each nation does not
create these rights, but only regulates them.”

B. THE PATENT AS AN INCENTIVE TO INVENT,
DiSCLOSE AND INVEST

S. Patent legislation has never been based solely on
the concept of the patent as *the confirmation of an in-
herent, rather than the creation of a statutory, property
right. Such a concept would have left no room for such
restrictions on the patent grant as its fixed duration,
its exclusion for inventions in certain fields (see section
3B below) and the forfeiture or compulsory licensing
of patents for failure to work them. For this reason,
even the French Patent Law of 1791 provided that pat-
ents should be forfeited in the event that patented
products were imported into France, and it involved a
long passage of years before France finally replaced
the sanction of forfeiture with that of compulsory licens-
ing. As will be seen in a later chapter,’ many other
countries have placed similar qualifications on the
patent owner’s exclusive privilege, by compelling unnsed
patents to be worked or licensed in the public interest.
There must therefore be recognized the second main
element in the concept of the patent grant—that it is an
exclusive privilege granted by the Govermment in the
public interest to cncourage invention and to promote
the economic development of the country.

9 Non-use of patented inventions: compulsory working and
compulsory licensing provisions (chapter 111 (1)).




6. Historically, there have heen (wo methiods of
accomplishing this public interest objective: the older
form of special monopoly granted to a named individual
by the sovercign of the country, and the general type
of statutory grant provided for in modern pateut legis-
lation. The exclusive privilege granted by the sovereign
to private individuals to sell a product or to nse a new
process has been known for centuries hoth on the
continent and in England. Thus, the function of the
patent monopaly as an incentive to invent was stressed
in a preamble to the patent law of 1474 of the Republic
of Venice, which stated that the protection was designed
to serve as an incentive to others. In Fngland, the in-
ventor’s right was not recognized by the common law,
but was hased on a royal prerogative to grant monopoly
privileges. These, however, were originally granted by
the Sovereign n Fngland for the purpose of raising
revenue and hence involved for the most part every-day
necessities, devoid of novelty or invention,

7. To avoid this abuse of royal prerogative, the
British legislature enacted the Statute of Monopolies in
1623. According to a 1944 United Kingdom Committee
report: “The Statute had as its object the suppression
of monopolies and it declared mouopolies, grants, and
letters patent for the sole buying, selling, or using of
anything within the realm to be contrary to law, but
section 6 excluded patents for invention from that
general proscription in the following terms:

“‘Provided also that any declaratiou bhefore men-
tioned shall not extend to any letters patent and
grants of privilege for the term of fourteen years or
under, hercafter to be made, of the sole working or
making of any manner of new manufactures within
this realm to the true and first inventor and inventors
of such manufactures, which others at the time of
making such letters patent and grants shall not use,
so as also they be not contrary to the law, nor
niischievous to the State, by raising prices of com-
modities at home, or hurt of trade, or generally
inconvenient ; the said fourteen years to be accounted
from the date of the first letters patent or grants of
such privilege hereafter to be made, but that the
same shall be of such force as they should be if this
Act had never been made, and none other’,10

8. This was the first general law of a modern State
to lay down the principle that patents were to be made
available on a uniform basis to inventors for the pur-
poses of encouraging inventions, manufacture and the
introduction of foreign techuology. The scope of the
statute was subsequently broadened when court deci-
sions construed the words “first and true inventor” to
include the first one to introduce a new art from
abroad, thus extending protection to imported tech-
nologies as well as to ubsolutely new inventions.

9. The public interest theory upon which the patent
system is hased was described as follows in the above-
mentioned United Kingdom Report:

*“. . . the opportunity of acquiring exclusive rights
in an invention stimulates techuical progress, mainly

10 United Kingdom Second Interim Report, op. cit, para. 8,
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in four ways: first, that it encourages research and
invention ; second, that it induces an inventor to dis-
close his discoveries, instead of keeping them as a
trade secret; third, that it offers a reward for the
expense of developing inventions to the stage at
which they are commercially practicabie; and fourth,
that it provides an inducement to invest capital in
new lines of production which might not appear
profitable if many competing producers embarked
on them simultaneously. The history of industrial
development seems on the whole to have justified
this theory, ™11

10. The idea of patents as a graut of special privi-
lege intended to reward inventors for advancing the
public interest was incorporated in the United States
Constitution of 1789, Article I, section 8, clause (8) of
that document empowers Congress “to promote the
progress of science and useful arts by securing for a
limited time to authors and inventors the exclusive
right to their respective writings and discoveries”.

11. Special legislation protecting inventions was also
introduced in Braczil in the beginning of the nineteenth
century. The Brazilian Patent Law of 15 July 1809,
the fonrth modern patent law in point of time (following
the English, United States and French statutes), laid
down the following policy :

“It being highly convenient that inventors of any
new machinery should have an exclusive privilege
for a certain time, 1 hereby order that no matter
who should be in such a position to submit the plans
of his invention to the Royal Board of Trade which,
verifying that such invention is really worthy, should
be given the exclusive right for the period of four-
teen years after which the invention should be pub-
lished so that all the nation might have the right
to share the benefits of such invention.”

The Brazilian Federal Constitution of 1946, in para-
graph 17 of article 141, also provided that: “. . . inven-
tions belong to their authors to whom the law will
assure 2 temporary privilege or, if their use is con-
venient to the public, will grant an adequate prize”,

12. A 1959 official Indian Report on the Revision
of Patent Laws, emphasizing the role that patents play
in the economy of the country, cites the following words
from an established text :12

“Patent systems are not created in the interest of
the inventor but in the interest of national economy.
Tlie ruies and regulations of the patent systems are

not governed by civil or common law, but by political
economy.”

13. The International Chamber of Commerce has
taken the following position in a 1959 report submitted
by its Commission on International Protection of Indus-
trial Property :

“It is understandable that the Governments of the
countries . . . and the public of each country, whose

11 /bid, para. 9,

12 Indian Report, op. cit,
Michel, Introduction to the
W orld, New York (1936), vol.
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ﬁaragraphs 20, 21, citing
Slystcm of the

rincipal Patent
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aspirations and needs each of these Government's
voices, seek and press for the kind of fuw and inter-
national arrangement which they consider best for
their own national economy and interests.”13

14. In conclusion, it may be stated that the creation
and defimitation of the inventor's right is essentially a
process in which account is taken of, and an attempt is
made to reconcile and satisfy, the whole scheme of
public and private interests pressing for recognition, i.e.,
the interest of the inventor in his creation; the social
interest of encouraging invention; the interest of the
buying public to enjoy the fruit of the invention upon
fair and reasonable conditions: and the interest of
national government to accclerate and promote the
economic development of the country,

2. Patents and other types of governmenial
grants to inventors

A. PATENTS

15. Patents are the principal method whereby most
countries reward inventors. As explained in the previ-
ous section, the patent is an exclusive privilege, granted
to a person for a fixed term of years, to manufacture,
use and sell a product or to employ a method or
process. In order to qualify for a patent grant, the
product or process must conform to certain legislative
definitions of what is patentable, which contain in
general various features of capability of industrial appli-
cation, novelty and/or inventiveness.!*

B. CERTIFICATES OF AUTHORSHIP

16. Another method used by Governments for re-
warding inventors is that of issuing Certificates of
Authorship. This method is employed by a number of
countries in Eastern Europe, namely, Bulgaria, Czecho-
slovakia, Poland, Romania and the Soviet Union. These
countries also have patent systems.

17. The salient features of Certificates of Author-
ship, as exemplified in the USSR legislation, are as fol-
lows: the effect of a Certificate of Authorship is to
certify the authorship by the inventor of his invention
and to establish the exclusive right of the State to use
the invention. Any State, public or co-operative organi-
zation has the right to use the invention thus certified
without special permission; however, the Government
bureau in charge of inventions must be informed of
such use, The remuneration given the holder of a Cer-
tificate of Authorship is determined by the savings
realized in the economy through the utilization of his
invention. Foreigners as well as nationals may receive
Certificates of Authorship.

18. The principal difference between a Certificate of
Authorship and a patent is that the former, unlike
the latter, does not give the inventor any exclusive right
to utilize the invention himself or to license others to
use it. The certificate thus is rather in the nature of a

12 The Revision of the Paris Union Convention, 1.C.C, Paris
(1959), p. 19.

14 For the language of such legislative definitions, see column
2 of the Synoptic table of major provisions of patent legislation
in selected countries (annex D). As for the way these provi-
sions are interpreted or administered, see section 3 below,

monetary reward rather than a legal right or privilege
nssc.'rtzll)l'e agamst third persons. For thus reason, no
registration or annual fees are required for Certitieates
of Authorship.

C. Urtnity MoOpELS

19. A statutory system for granting rights in utility
?noda‘ls has been developed, amonyg other  countries,
in Germany and Japan. Utility model rights are similar
to the rights attaching to patents for invention, but are
granted for lesser innovations mvolving a snuller tech-
nical advance than required for a patentable invention
and for a shorter term.

20. In Germany, the system of Gebranchommster
(utility or working models) was introduced in 1891, and
it afforded protection to small inventions of instruments
or objects of practical use. In Japun, the system of
utility model rights was first introduced by the Utility
Model Law of 1905, which followed the pattern of the
German system of Gebrauchsmuster. At that time it
was considered beneficial to the country’s economy
to establish a system for protecting technical improve-
ments of a minor nature in the same way as inventions.
The situation changed after the First World W: r, when
the Japanese indnstry reached a more highly developed
standard of production. Nevertheless, the utility niodel
system is still considered nseful for domestic industries
of a smaller scale, which are quite wide-spread in Japan.
The present system for the protection of utility niodels
in Japan'® differs substantially from the German sys-
tem. Unlike the German Gebrawchsmuster systen,
utility model applications (like patent applications) are
currently examined as to novelty and inventiveness.'®

D. SPECIAL KINDS OF PATENTS

21. Among other types of patents granted by some
countries (which are referred to in the Synoptic table
(annex D)), may be listed:

Patents of cor firmation or revalidation, largely recog-
nized in Latin America,!” are issued for inventions
already patented in another country and are based upon
the first corresponding foreign patent issned. The pur-
pose of a confirnmtion or revalidation patent is to permit
the invention to be protected, notwithstanding the prior
publication of the invention resulting from patenting
in other countries. The object in granting this type of
patent is to promote the introduction and domestic
exploitation of foreign inventions.

Patents of importations have essentially the same
characteristics as patents of confirmation or revalidation,
Their main use has been in Belgium and Spain.

Patents of addition cover improvements on already
patented inventions. These patents can he obtained
either by the owner of the main patent or by other
persons.

18 Introduced by the Law No. 123, of 13 April 1959.

18 For further details on the subject matter of utility models
patents and their duration, see columns 2 and 4 of the Synoptic
table (annex D).

17 They are granted, for instance, in Argentina, Chile, Colom-
bia, Venezuela—see Synoptic table (annex D).




Caveats Cor " precautional patents™y, which are issued
for relatively <hort periods of time, entitle a persen,
who i3 an mventor but s stifl o perfect his apphica-
tion for o patent, to notice of applications by other per-
soms for o0 patent on the sune imvention and to the
opportinity 1o ohiject withm o stated period to such
applieation by such other persons,

3. Conditions of patentability

A REOUIREMENTS OF PATENTABILITY - -ROLE €01
ADMINISTRATIVE AND JUDICIAL REVIEW

22, As wentioned ahove (<ee paragraph 13), patents
are generally issued in respeet of products, methods or
processes which possess some legislatively-defined fea-
ture of novelty, indnstrial utility or inventiveness. The
fegiskitive eriteria for patentability are set forth in col-
umit 2 of the Svioptie tuble of major provisions of
patent legishtion in selected countries  (annex: 1),
However, the degree of uovelty or inventiveuess that
aualifies an mvention for patent protection depends in
practice not only on the statutory definition, hut also on
the wav in which the requirements set forth in the
patent statute areinterpreted  and applied by the
Patent Oftice aind Dy the national courts, These require-
nients, which are necessarily hroad and ambiguons, have
to be applicd to specific mdustries and may have to he
related to the state of the technology prior to the inven-
tion {or which the patent is claimed. Accordiugly, even
in the few indnstrial countries which have extensive ad-
ministrative machinery for investigating the prior tech-
nology or state of the industrial art, there will neces-
sarily exist differences of opinions among experts and
the competent state administrative and jndicial organs
as to whether partienlar inventions or discoveries qnal-
ify for patenting.

23, Onestions as to the existence or absence of
novelty and inventiveness of specific produets, methods
or processes comte mp for consideration at varions stages.
They nmay arise during the adinistrative review of
an application for a patent ; or as a gronnd upon which
such an application may be opposed ; or at i later stage
in a proceeding for the revocation or cancellation of an
issned patent: or in suits for patent infringement where
the validity of the patent is dispnted by the person
charged with the infringement,

24 With respect to the first stage—that of review
of patent applications by the Patent Office-—there exists
a variety of legislative provisions regarding the extent
to which the Patent Office is regnired to review and
examine patent applications to see whether they con-
form to the statutory conditions of patentability, These
range from those which require the Patene Office to
review as to form only (that is, whether the deseription
in the patent application covers a patentable prodnet
or process), to those which prescribe an extensive
examimation as to the novelty, industrial utility, in-
ventiveness and, i somie cases, priority. of invention,
of the product or process for which a patent is desired.
More detmiled information regurding the review pro-
cedure obtaining i1 various countries is available m
coltmm 3 of the Synaptic table contained in annex D.

25 The thoroughness with which the Patent Oftice
in practice reviews the patent applications tiled with

it depends not only on the language of the controlling
legislative provision L=t also on the extent to which
the office is adequately staffed to carry out its review
functions, Unavoidahly, the patent offices of most devel-
oping comtries have much more limited staffs and
undertahe a far more innted review of patent applica-
tions than those of the industria. countries, Wherever
the scope of pratent review s restricted—be it in
an industrial or a developing country —-the responsibili-
ties of the courts m reviewing patents to see whether
they conform to the statntory conditions of patentability
is correspondingly increased. As already indicated, such
judicial roview mav ocenr both in proceedings brought
agiinst the patentee for the cancellation or annulment
of a patent and in osuits by patentees for  patent
infringement.

B. FEXCLUSIONS FROM PATENTABILITY

26, n addition to excluding from patentability prod-
nets and processes which do not meet the affirmative
stanclirds outhmed i the preceding paragraphs, national
patent Lows alzo contain certain specific exclusions from
patenting. Some of these specific exclusions are logical
corollarics of the general concept of the patent. Thus,
the requirement that the patent clim show invention
exchiules from ptenting purely scientific and mathe-
matical discoveries o1 principles. The requirement that
the claimed Juvention must resnlt in a product or a
process excludes such matters as bookkeeping, financial,
credit or other husiness forms and systems,

27. Some national laws specifically  exclude fron
patenting plant or animal  varieties or biologi-al
processes for their production; or inventions reloting
to nuclear energy; or inventions contrary to wblic
order, morality or the public health and safety. In most
of the conntries replving to the Questionnaire, there are
restrictions on the patentability of food, pharmaceuti-
cal, medicinal or chemical products, and the processes
relating thereto. (See column 2 of annex D.) The
reasons advanced for the non-patenting of these prod-
ncts are their importance in daily use and their essen-
tiality to the health of the community, coupled with
the fact that, especially in the case of proprietary drugs,
competition between different patented products serving
the same function is less readtly available than for the
bulk of industrial patents used in  under-developed
comtries (see para. 285 below), However, in most
cases where the product is not patentable, it is con-
sidered in the public interest to provide for the patent-
ing of the process for producing the product, This is
on the theory that the grant of the patent will promote
further research and investment in developing alterna-
tive and more officient processes.™

24 Tu connexion with the foregoing, it should be
noted that the scope of protection afforded by a process
patent is not the same in all countries, Thus, in some

e provision excluding medicinal and food products from
pmm.m?»i‘fn_\’ butl allowing the grant of patents 1o processes
ohiainy, m one form op another, on the fillowing countries,
namiely, brazil, Canada, Crechiodovakia, Denmark, Federal
Ncmhlic of Germany, Finland, France, Ireland, Japan, Re-
public of Keorea, Luxembour.  Mexico, Morocco, Norway,

Poland, Sweden, Tunisia, and the United Arab Republic, This
hist i not inclusive and with certain variations the same
provision oblains it most patent sy tems.




countries the patent for the process affords protection
to the pateutee not merely against the use of the process
by others, but also against the sale of the products
produced by the patented process; in other words, a
patent to a process for making a new chemieal com-
pound has in many respects au efféct similar to that of
the patent on the compound itself.!® On the other hand,
in_other countrics, the patent on the process is not
enforceable against products prodiced by the process.
It is, of course, never enforceable against the same
product produced by another process.

29. In many countries, medicinal, food and chemical
products, as well as processes, are freely patentable.2”
However, in some cases the grant of a patent may be
refused on the ground that the substance capable of
being used as a food or medicine is a niere mixture of
known ingredients.®! In some of these countries, more-
over, provision is made for the compulsory licensing
of patents in the interest of the public; the desired
effect of these provisions (which are dealt with in
chapter III, section 3) is to limit the monopoly power

% This provision obtains, for instance, in Switzerland and
the Federal Republic of Germany.

20 For instance: Australia, Belgium, Cuba, E1 Salvador,
Isndia, Israel, New Zealand, the United Kingdom and the United
tates.

31 This provision ohtains, for instance, in Australia, Israel,
New Zealand and the United Kingdom.

of the patentee and to avoid the limitation of supplies,
the imposition of liigh prices and other wilverse etfects
ou the public interest thonght to inhere in the Patentee’s
unrvstrin"tml control - of the  patented  product  or
process. >

30. In one of the countries answering the Question-
maire—Italv—Dboth products and processes of a plur-
maceutical nature are ineligible for Patenting. However,
the Ttalian reply indicated that the existing law is heing
amended to extend patentability hoth to pliarmacenticnl
products and the processes for their production.

22 For a detailed discussion of this matter sce -
dom Final Report, op. cit, puaras. 92-99, and Canndian Report,
op. Aty po Y3 et seq. both of which reconnmended 1o replace
provisions for exclusion from patentability by special compnl-
sory licensing provision: in the public interest. This revision
was also recommended by the Nardic Committee {~ee para, 187
below) regarding the law of Denmark, Finkand, Norway aml
Sweden. O the other hand, the Indian Report (op cit, paras,
46-100)  observes, regardimg the patentability of  iventions
relating to chemical products, or products produced by chemical
processes, that the interests of a country earty stages of
industrial development would le hest served by canfining pat
emability 10 the processes by which the prodhicts are olitamed,
and to deny patents to the products per s or in a qnalificd man-
ner. Regarding food and medical products, the Report recom-
mends to deny patentability on the grounds of the imporiance
of these articles in daily use and their vilality to the health of
the community, However, it was not considered in the public
interest to render the process unpatentable,

United King-

Chapter 11
INTERNATIONAL PATENT RELATIONS

1. International and regional patent arrangements

31. In a report on the role of patents in the transfer
of technology between countries, special interest at-
taches to the international aspects of patent protection,
It should be emphasized at the outset that an inter-
national patent as such does not as yet exist. The first
international office granting patents valid for several
cotntries—that of the African and Malagasy Union—
has just commenced operation (see paragraphs 50-56
below). Neither s there at present any means whereby
a patent granted by a given country can confer any

rotection beyond the borders of that country. What

as sometimes been referred to as the “international
patent system” is in fact the practice of international
patent relations resulting from the existing international
treaties with respect to patents, While these treaties
affect the rights of patentees with signatory countries,
patents granted by any particular country remain terri-
torially limited to that country. Hence, any person who
applies for a patent in one country has to make a sepa-
rate application in each and every country where he
wishes to protect his invention and has to conform to
the respective domestic legal requirements of all such
countries, Thus, the chief purpose of the existing inter-
national treaties is to eliminate or ease some of the
difficulties arising from the territoriality of patents.

32. The purpose of this survey is to consider, from
the developing countries’ point of view:

(a) The nature and role of the main provisions of
the International Convention of Paris and other inter-
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national treaties relating chiefly to the protection of
foreign inventors;

(b) The plans for regional agreements whicls try, in
connexion with the drive for economic integration
and co-operation, to unify or harmonize the patent laws
of the sighatory comntries, and to climinate the great
expetise, hoth for applicants and Governments, of hay-
ing separate national patent offices by the establishnient
of regional patent offices

(¢) Provision of services on international or regional
basis to Governments and iudividuals relating to re-
s2arch and examination in connexion with patents.

A. INTERNATIONAL AND REGIONAL AGREEMENTS FOR
THE PROTECTION OF FOREIGN INVENTORS

(i) Convention of the Paris Union for the Protection of
Industrial Property

33. Any discussion of the international protection of
patent rights must start with the Tnternational Union
for the Protection of Industrial Property, which was
established by the Paris Convention in May 1883 (the
so-called “Paris Union”). Since its adoption, the Con-
vention of the Paris Union has been revised and modi-
fied several times. In addition to several less important
revision conferences, the four major revisions were
those of Washington in 1911, The Hague in 1925,
London in 1934, and Lisbon in 1958, At the present
time, sixty-four countries, including both industrialized
and under-developed countries, adhere to the Paris




Union. The Paris Union Convention is not limited to
patents, but extends to all kinds of industrial property,
inchuding also trademarks, utility models, industrial de-
sivns, trade names, indications of source or appellations
of arigin, as well us the repression of untair competition.

34, The following countries were members of the
Paris Union as of 1 August 1964 :
Date of

Country acceson
Australia 1607
Austria 1909
Belgium 1884
Brazil - 1884
Dulgaria ) 1021
Cameroon 1964
Canada . 1923
Central African Republlc 1963
Ceylon 1952
Chad . . ........... 1963
Congo (Brazzaville) . 1963
Cuba . ... ... 1904
Czechoslovakia . . 1919
Denmark .......... 1894
Dominican Republic ... . 1890
Finland 1921
France . . .. S 1884
Gabon S 1964
Germ:my (cheral Repubhc).... ‘ 1903
CGreece 1924
Hait! 1058
Holy See 19560
Hungary .. .. 10409
Iceland 1962
Indonesia ...... 1888
1ran 1939
island ... 192§
Israel 1950
Ttaly e 1884
Ivory Coast 1963
Japan ... 1899
laes .. ....... 1963
1.ebanon 1924
Liechtenstein 1933
Luxcmbourg 1922
Madapascar 1963
Mexico 1903
Monaco 1056
Morocco 1917
Netherlands 1884
New Zealand 1891
Niger . ..., 1964
Nigeria 1963
Norway 1885
Poland 1919
Portugal 1834
Romania 1920
san Marino 1960
Senepal 1063
South Africa ... .. 1947
Spain 1384
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Date of

Country accession
Sweden 1885
Switzerland 1884
Syrian Arab Republic 1924
Tanganyika .. o 1963
Trinidad and Tohago 1964
Tunisia 1884
Turkey = . ... 1925
United Arab Republic ... .. 1951
United States of America 1387
United Kingdom .......... 1884
Upper Volta .. .. S 1963
Viet-Nam (Republic of) o 1884
Yugoslavia 1921
35. The Convention establishing the Paris Union

also created the International Bureau for the Protection
of Industrial Property, an inter-governmental organiza-
tion, which functions in Geneva as a part of the United
International Bureaux for the Protection of Intellectual
Property (DB.ILR.P.I.). The tasks of the Bureau in-
clude liaison hetween the patent administrations of the
Union's member countries, the study of questions relat-
ing to industrial property, the preparation of conferences
of tevision, and the publication of documents and other
information in this field.

36. Without diminishing the importance of the Paris
Union and its principles, 1t should be noted that there
are many countries granting patents which are not
members of the Paris Union. In certain cases, the prin-
ciples adopted v the national laws of these countries
with regard to furmgn patent applicants are similar to
those contained in the Paris Union; in other cases, they
differ. Also, there are some countries which make no
provision for patent protection. (See paras. 103-106
below.)

37. The main provisions of the Paris Convention of
interest to foreign inventors are the principles of
national treatment (article 2) and priority of patent
application (article 4). The Paris Convention also sets
forth certain minimum standards of piotection, appli-
cable to patentees generally but of particular significance
for forcign patentees. The most important of these con-
trol the sanctions which may be imposed upon a paten-
tee for failure to work the invention in the country
granting the patent (compulsory working and com-
pulsory licensing provisions).

38 The national treatment principle requires that
member States afford the same rights to nationals of
other member States as they give to their own nationals.
Non-nationals who are domiciled in a member country,
or who have a real and effective industrial or commer-

cial establishment therein, are assimilated to nationals
(article 3).

39. Tt should be noted that the national treatment
principle does not call for reciprocal treatment. Under
the principle of national treatment, each country applies
its own standards to all applicants and patentees,
whether they are its nationals or not. Thus the national
law of each country determines the rights and obliga-
tions of all applicants and patentees, domestic and for-
eign, with regard to such nutters as patentability, for-
malities necessary to obtain protection, duration of




patents, conditions of use, etc. This may result in a
situation in which the natiomals ot a given CoumMry
receive less generous treatnient in other countries thi
is afforded foreign patentees in their own country, or
Zice versa. Since each “national treatment” country is
free to determine, according to its own necds, the sul)-
stantive scope of patent protection, the degree of such
protection will vary fromi country to conntry.

40. Under the right of priority (article 4), a na-
tional of a member country who las filed a patent
application in a country that is 2 member of the Paris
Union has a twelve-month priority over any other per-
son for filing an application for the same invention in
all other member countries of the Union.

41. This right of priority serves to mitigate the dis-
advaniages, discussed above, of the limited territorial
effect of national patents. It gives an applicant in any
one Paris Union country ample time to apply for
patent protection in other countries, without being
hindered from doing so by the acts of other persons
who might in the interval apply for a patent for the
same invention or by his own acts, In the absence of
the priority conferred pursmant to the Paris Conven-
tion, the national law requirement of noveltv could no
longer he satisfied in the case of a subsequent applica-
tion in a country where the patent law provides that
earlier publication of the invention anywhere in the
world is a bar to patentability. Such countries are in
the majority; a substantial but lesser number of coun-
tries bar from patentability only inventions previously
published within the country.

42. Another provision specifically hearing on the
patent rights of foreigners is that of the independence
of patents (article 4 bis), according to which the can-
cellation or expiration of a patent in one country of the
Paris Union does not lead to the cancellation or expira-
tion of a patent for the same invention in other member
States. The Paris Union Convention in article 5 also
prohibits forfeiture of a patent on the ground of impor-
tation into the country of patented articles produced in
other countries that are members of the Paris Union.
This last provision safeguards the rights of patentees
against national legislation involving the revocation of

atents where the patented product had heen imported
mnto the country,

43. As already indicated, the major substantive limi-
tation imposed by the Paris Convention on the patent
systems of member States relates to sanctions for non-
working or other ‘abuses of the patent grants. Under
this provision, no such sanctions for non-working or
insufficient working may be imposed on a patentee
until the expiration of a period of four years from
the date of filing of the patent application, or three
years from the date of the grant of the patent, which-
ever period last expires. Even then, the Convention
provides that a patent may not be revoked except in
cases where the granting of compulsory licences would
not be sufficient to prevent abuse of the monopoly grant
by failure to work the invention. In any case, a pro-
ceeding for the forfeiture or revocation of a patent may
not bLe instituted before the expiration of two vears
from the date of the grant of the first compulsory
licence. Article 5 applies to other abuses of monopoly.
Compulsory lizences may be granted, for example, for
refusal by the putentec to grant licences on reasonable

terms or demanding unreasomble conditions,

: . ! where
licensing would be in the public interest *

44 Any group of countries may conchule spectal
arrangemients concerning the protection of  indistrial
property, in so fur as such arrancements o not cont-
travene the provisions of the Convention (article [3).
Only comntries which are Paris Union members can
adhere to such arrangements, but adberence s volun-
tary. Consideration had been given to this article in
the varivus regional patent arranganents, such as the
Afro-Malagasy Aceord and other agreements referred
to below in paragraphs S0 to 64,

”45. The Internationa]l Durean has, since 1962, in-
ttiated several activities specially designed 1o assist devel-
oping countries on questions concerning patents and
other forms of industrial property. The International
Bureau organized in Angust 1963 an African Setninar
on Industrial Property, in Brazzaville (Congoi, and a
Conmittee of Experts to study industrial property prob-
lems of industrially less developed countries, in October
1963, in Geneva. In the latter Conierence representi-
tives from the following member and now-member eom-
tries participated : Algeria, Brazil, Colombia, Czecho-
slovakia, Iran, Japan, Sweden, Tanganyika, the United
States and Venezuela. The Comnmnttee recommended
that developing countries “should establish legislation
and an administration appropriate to their necds in the
field of industrial property”; and that “so far as they are
not members of the Paris Union, should consider the
possibility of adhering to that Union taking into accomat
the advantages of such an adhesion”. The Connnittee
also recommended that the International Burean should
undertake to prepare a draft of a model law for the
protection of inventions and technical improvements,
and should put in hand a programme of technieal assist-
ance for the benefit of member conntries of the Paris
Union. In the simmmer of 1964, the Durean in co-upera-
tion with the Colombian Government held a Latin
American Seminar on Industrial Property in Bogota,
Colombia.

(i1} Other agreements reqarding the protection of
foreign iventors

46. Similar to the I’aris Union, there are other
regional and bilateral agreements establishing the right
of priority and national treatiaent, on the basis of recip-
rocity.?* In this connexion, the inter-American treaties
and the inter-Commonwealth arrangements are  of
special interest.

47, There have been several Imter-American Con-
ventions in the field of industrial property. These con-
ventions relate not only to patents, but also to other
forms of industrial property, such as trodemarks and
industrial designs. Oue of the more significant conven-
tions hearing on patents was sizned in Buenos Awres in
1910. This convention adopts the principles oi the Paris
Union Convention respecting national trestinent, rights
of priority, and independence of patents. 1t 15 in effect
among the following States: Bohivia, Drazil, Costa Riea,
Cuba, Dominican Republie, Feuador, Guatenadi, Hiat,
23 For a more detailed discussion of this aspect of the Paris
Urion, sce chapter 111, 1 below,

24 See column 3 of the Synoptic table (annex 1)),



Honduras, Nicaragna, Panama, Paraguay, United
States of \Americi, and Uroguay.® A\ prior convention,
the Convention of Montevideo of 1RRD, s still in force
as between  Argenting, Bolivia, Peru, Paraguay and
Urnguay. This convention assures reciprocal national
trentment and a right of priority of application of ane
vear. A further convention was signed in Caracas in
1911, wlich s in effect arong Bolivia, Colombia,
Ecnador, Pern and Venezueln.

48 Various bilateral priority provisions are in effect
betweent certain conntries of the British Commonteealth,
namely, Anstralia, Camadi, Cevlon, India, Ireland,
Pakistan, New Zealand and the United Kingdom, which
are generally known ws Inter-Commonavealth Arrange-
ments. In all these bilateral arrangements, the first
application generates a twelve-months’ priority term in
the other countries. Thus, in India and Pakistan which
are not members of the Paris Convention, the Inter-
Commonwealth Arrangements provide a way by which
the priority can be obtained.

B. INTERNATIONAL AND REGIONAL AGREEMENTS FOR
THE UNIFICATION OR HARMONIZATION OF SUBSTAN-

TIVE PATENT LAWS

49. While the Paris Union and the other conven-
tions mentioned earlier did not purport to bring about
uniformity in national patent legislation, they have
advanced the idea of harmonizing and co-ordinating
the functioning of national patent systems. There have
since been efforts, in connexion with the drive towards
regional economic integration, to obtain greater uni-
formity in the granting and administration of patents.
These efforts have resnlted in several plans for the
granting of a uniform regional patent (discussed be-
low). of which only the African and Malagasy pro-
posal has thus far been implemented. In addition, two
Furopean Conventions dealing with nutters of patent
ww (discussed below) are also in effect.

(iy The African and Malagasy Industrial Property
Convention

%0. The trend towards regional economic integra-
tion and related efforts to nify or harmonize substan-
tive laws have had a direct impact upon discussions and
agreements among developing countries, with a view
to the possible harmonization and unification of patent
systems and, more significantly, the establishment of a
regional patent office that would have the resources of
trained personnel and finance that are necessary for
successful patent adniinistration, but are not readily
within the resources of most individual nnder-developed
countries. Consequently, the potentialities of a central
patent office serving the needs of an entire region are
of considerable interest.

51. Thix idea has recently heen implemented by the
African and Malagasy Organization for Feonomic Co-
operation. The member States of the Organization have
agreed to establish in Africa an Industrial Property
Office and to subscribe to 1 Common Patent, Trade-
marks and Designs Act. The Agreement (signed in

25 Gome of these countrics are also members of the Paris
Union, namely: Brazil, Cuba, Dominican Republic, lait.
Mexico and the Uniled States.
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be admin-
istered by a single central office located in Yaoundé
(Cameroon). The v owing gronp of twelve countries
have ratified the agreement: Cameroon, Central African

Libreville on 13 September 1962, will

Republic,  Chad. Congo  (Brazzaville),  Dahomey,
Gabon, Ivory Coast, Madagascar, Mauritania, Niger,
Sencgal, Upper Volta,

32 The Afro-Malagasy Accord provides for a com-
mon system for obtaining and maintaining industrial
property rights, including patents. The ultimate aim of
the Accord is to provide for uniform national legisla-
tion, a system of single filing, and a centralization of
administrative procedure in the African and Malagasy
Industrial Property Office. The annexes to the Accord
set forth uniform industrial property legislation to apply
in each member State. Under article 3 (1) of the
Accord, when the patent applicant is domiciled in a
member State, application may be made either with the
national patent administration or with the Central
Regional Office, according to the legal provisions in
force in the State concerned. Under article 3 (2), appli-
cants domiciled outside member States file their appli-
cations directly with the Central Office; such applicants
must, however, appoint an agent in one of the member
States.

53. The Central Office will have the duty of register-
ing the filing of applications, applying the administra-
tive procedure, and issuing certificates that are effective
in each member State.

84, The uniform national laws contained in the an-
nexes are based substantially on corresponding French
legistation. The signatory parties undertake to adhere
to the Paris Union.® Any non-signatory African State
which is a party to the Paris Union may apply to adhere
to the Accord.

55. All communications to the Central Office must
be in French. Transitional provisions provide for the
extension of French patents granted before the inde-
pendence of the member States.

86, According to a communiqué published on 30
November 1963, by the Director-General of the African
and Malagasy Industrial Property Office, the first of
January 1964 has been fixed by the Office as the date
of entry into force of the Annexes and Rules of the
Afro-Malagasy Accord. As from that date, applications
relating to patents, trademarks and designs or models
will be received.

(it) The European Conventions on patent applications,
patent classification and unification of patent lows

57. Three European Conventions dealing with mat-
ters of patent law have been concluded under the
auspices of the Council of Furope, but only the first
two Conventions are in force. The first is the European
Convention Relating to the Formalities Required for
Patent Application, signed at Paris on 11 December
1053. The purpose of this Convention is to simplify and
unify, so far as possible, the formalities prescribed by
the various national patent laiws in respect of applica-

26 Xp far, the following conntries have adhered to the Paris
Union: Central African R.,ublic, Cameroon, Chad, Congo
( Brazzaville), Gabon, Ivory Coast, Madagascar, Niger, Senegal,
and Upper Volta.



tions for patents. The following countries have ratified
this Convention: Denmark, Federal Republic of Ger-
many, Greece, Ireland, Haly, Luxembourg, Nether-
lands, Norway, Sonth Africa, Sweden, Switzerland,
Turkey, United Kingdom,

58. The second agreement is the European Conven-
tion on the International Classification of Patents for
Inventions, signed at Paris on 19 December 1954, This
Convention declares that the adoption of a wiform
system of classification of patents is in the common
interest of all conntries and is hikely to contribnte to the
harmonization of national legislation. Accordingly, the
Convention provides that each contracting country shall
adopt a systen, of classification of patents set ont in
the annex, which is called “Internation:) Classification*,
Each contracting conntry is at liberty to apply the
International Classification either as a principle or as a
subsidiary system of patent classification. The following
countries have ratified this Convention Anstralia, Bel-
gittm, Denmurk, Federal Republic of Germany, France,
Ireland, Italy, the Netherlands, Norway, Sweden, Tur-
key, and the United Kigdom.

39. Both this Convention and the one relating to
patent application formalities are open to accession only
by meimbers of the Paris Union.

60. A third agreement, not vet in effect, is the Furo-
pean Convention on the Unification of Certain Points
of Suhstantive Law on Patents for Invention, signed
at Strashourg on 27 November 1963, This Convention
sets out certain miform principles in connexion with
important basic matters of patent law, such as tvpes of
invention for which patents may be granted and the
definition of novelty. This Convention is not yet in force
but has heen signed on bhehalf of Denmark, Federal
Republic of Gernnny, France, Italy, Netherlands, Swe-
den, Switzerland mud the United Kingdom, It provides
that it shall he open to accession by menbers of the
Council of Furope. After its entry into force, the Com-
mittee of Ministers of the Council of Furope may
invite any member of the Paris Union which is not 2
member of the Council of Europe to accede thereto.

(iii) Other plans for uniform patent legislation

The European Draft Patent Comvention (Draft Con-
vention of the Member States of the European
Economic Community)??

61. Another instance of proposed regional co-opera-
tion in the field of patent law and administration has
been the subject of recent discussions among the mem-
ber States of the European Fconomic Community,
with respect to the establishment of a Furopean Patent.
This development is not operative but a detailed Draft
Convention for the establishing of a Furopean Patent,
to be issned hy a European Patent Office, was drawn
up in 1962 by a committee representative of the six
members of the Furopean Economic Coninumity,

62. The Draft contains provisions under which
States members of the Paris Union may apply to accede
to, or may apply to he associated with, the Enropean
Patent Convention. The terms of accession or associa-

27 Belgium, Federal Republic of Germany, France, Haly,
Luxembourg and the Netherlands.
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tion must be kid down in a special
cluded between the applicant
contracting States, The decision to honour the applica-
tion of a third State mnst be taken umintimonsly by the
original contracting States. The authors of the Drait
have not vet agreed on whether accession should be
opert only to the European members of the Paris Union
or to all members of that Union,

agreentent con-
State and the originl

63. It is contemplated that the Enropean patent sys-
tem will, for a transitory period, exist alongside the
national patent systems, A single application for g
Enropean Patent wonld atford protection in all conn-
tries adhering o the Convention, and the scope of snch
protection wonld he the same for all such conntries. The
svstem will have a common administration, the “1uro-
pean Patent Office”, and a special conrt, the “Lluropean
Patent Conrt”, The trouble and expense now involved
in_patenting an invention in the varions national patent
offices would therefore be vastly reduced. Tt is intended
that the Furopean Patent Office will examine the appli-
cation as to form, but the search for novelty will be
carried out by the International Patent Institnte in The
Hague ®® On the basis of this examination, 1 * Provi-
stortal Enropean Patent” will be granted within some
eighteen months after filing. A deferred examination as
to novelty and inventiveness will be earried ont at the
request of the patentee or third persons and will lead to
the confirmation of a “Final European atent”.

. The Enropean Draft Patent Convention reflects
the tendencey of a regional organization to eliminate the
administrative burden of national patent svstems, for
the purpose of promoting economic development und
other objectives in the countries concerned, The estah-
lishment of a single regional patent office conld be an
important step towards the more efficient utilization of
the limited manpower resonrces available for the exani-
nation and issnance of patents. The establisliment of a
European Patent is responsive to the ideas of cconomie
integration that underlay the Rome Treaty establishing
the Furopean Econontic Commmmity, Fhe harmoniza-
tion of existing national patent laws of the member
countries is also contemplated, on the gronnd that dif-
ferences in national patent legislation distort the normal
conditions of competition.

The “ Nordic Patent”

65. Co-operation within a regional context is also
taking place among the Scandinavian countries, accord-
ing to a report submitted by a Nordic Commiittee repre-
senting  Dennark, Finland, Norway and  Sweden#?
This Committee has been established for the purpogse
both of harmonizing the patent legislation of the aem-
ber conntries and of setting np a new system of Nordic
patents, in which a patent granted by any one of the
four conntries would generally be effective in all of
them, Up to now, this Committee Las heen exannning
the qnestion of harmonizing national legislation anel
has r(-rmnm(-nd('d, Hnonge other nintters, certain eriteria
m respect of the categories of inventions that are
patentable,

28 See parayraphs 67-69 Lelow.

29 Information  provided  in
Questionnaire.
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The Commonwealth and Benelux discussions

66. The Commonwealth countries held a Conference
at Canberra in 1955 with the object of harmonizing their
patent systems and formalities. The Benelux countries
have also held discussions looking to the adoption of
uniform patent legislation, but have made no recom-
mendations about the establishment of a unified
system.3?

C. REesearctt AND ExasiNaTION SERVICES—THE IN-
TERNATIONAL PATENT InsTiTUTE oF THE HAGUE
(TnellB.)

67. An international agreement was signed, on 6
June 1947, for the purpose of setting up an International
Patent Iustitute in matters of patents. The Institute is
available for examining patent applications submitted
by the patent administrations of the member States
and giving opinions on novelty of inventions to private
persons. 1t is thus .. service to national Patent Offices
and private individuals, and does not deal with the
legal rights of individual patent applicants or with the
grant of patents,

68. The following countries are parties to this
Agreement: Belgium, France, Luxembourg, Monaco,
Morocco, Netherlands, Switzerland, and Turkey. The
Agreement is open to accession by any country that is a
member of the Paris Union.

69. The research and other services offered by this
form of institution can be most helpful both to Gov-
ernments and patentees. It can provide national regional
patent offices with relevant information which otherwise
would have to be procured through much expense and
investment of manpower. As indicated above, the Euro-

an Patent Office to be established by the European

Sconomic Community is expected to rely on the tech-
nical services of the Institute. Under-developed coun-
iries may find it useful to pool their rescarch resources
in one regional institute, or to use the services of an
international body such as the 1.1.B., and thus avoid the
great drain in money and scarce technological expertise
involved in establishing separate administrations to
handle the complex research and examination probleins
involved in patent applications.

2. Extension of patent protection to
foreign inventors

A. THur EXTENT OF FOREIGN OWNERSHIP OF PATENTS

70. In most countries, the number of patents granted
to their own nationals is usually smaller than those
granted to foreigners. The table reproduced in annex E
shows the number of patent applications and/or patents
granted in various countries for the period 1957-1961,
as well as the percentage of total patents applied for
and granted which are issued to foreigners. The table
was prepared on the basis of data furnished by Govern-
ments in their reply to the Questionnaire.

71. The significant fact shown by this table is that
a higher percentage of patents is granted to foreigners
than to nationals not only in the developing countries,

80 Information provided
Questionnaire.

in Governments’ replies to the

but also in many industrialized countries. Specifically,
this is true in such industrialized countries as: Canada,
France, the Netheriands, United Kingdom, Italy,
Denmark, Norway, and Belgium.

72. However, in the developing countries, the pro-
portion of patent grants to foreigners tends to be much
higher. It is indicated in the recent report on the revision
of the Indian patent laws™ that, if account is taken of
the economic, industrial and scientific value of the
patented inventions, patents taken out by nationals of
developing countries play an even less important role.
Thus, according to the Indian Report. if regard is had
to the number of patents for which renewal fees have
been paid after u certain time period (which gives a
rough idea of the value attached to the invention by
the patentee), the proportion of domestic to foreign
patentees would be less than for patents as a whole.
This is an important consideration because it is recog-
nized that the number of patents which are actively
worked within a couniry, either by the patentees them-
selves or by their licensees, are only a very small per-
centage of the total number of patents on the register.

B. MOTIVES IN APPLYING FOR PATENTS ABROAD

73. The question of why foreigners take out patents
in other countries has many economic and legal facets.
In the view of the above-mentioned Indian Report, the
reasons why foreigners take out patents in other coun-
tries are as follow:

“...These patents are therefore taken not in the
interests of the economy of the country granting the
patent, or with a view to manufacturing them, but
with th: main object of protecting an export market
from competition from rival manufacturers, particu-
larly those in other parts of the world”.%

74. While this aspect of the problem is highlighted
by the Indian Report and by other commentators,® it
is not the sole explanation for foreigners taking out
patents abroad, nor is it certain that it is the most im-
portant. Thus there are many instances where the in-
ventor or the enterprise holding the patent seeks to
prevent other foreign or local enterprises from manu-
facturing the patented product or carrying out the
process for which the invention is essential, with the
intention of itself either manufacturing the product or
carrying out the process in the foreign country. Another
purpose sought to be achieved by taking out a patent
abroad occurs when the prospective patentee intends
neither to manufacture himself nor to import the
patented commodity, but rather to license or assign
the patent to local enterprises in return for royalties
or other considerations. The foreign patentee may also
expect commercial advantages from the patent licence
rather than, or in addition to, direct financial returns.
Thus, licensing agreements whereby a local firm is
authorized to utilize the patented invention often contain
restrictive provisions requiring the licensee to purchase
raw materials from the licensor, to employ his technical
personnel, to maintain prices at certain levels, etc.

31 Op. cit., paras. 25-27.
32 Op. cit., paras, 28-29,
33 See, for instance, Dr. Edith Tilton Penrose, The Economics

of the Iiternational Patent System, The Johns Hopki
Baltimore, 1951 Johns o,p s Press,




75. Freqnently, there may be no explicit econoniic
motivation for filing a patent application abroad, but
merely the desire to safeguard the priority rights estab-
lished by the Paris Union Convention and by similar
reciprocal arrangements. As explained above (see para-
graph 41), the protection granted by the right of
priority is limited to a fixed period of twelve months.
It may therefore be regarded as essential to register
a patent mn other countries in order that these rights
may be protected heyond this fixed period. even if the
prospective patentee has no immediate plans for ex-
ploiting the patented invention.

76. These problems relating to failure to work the
patent, restrictive provisions in licence agreements and
the level of royalties will be dealt with separately in
the subsequent chapters of this report. Tt is proposed
here to set forth the views of the different Governments
as to the varinus factors involved in taking out patents
in foreign countries. What follows is based on data
furnished and opinions expressed in Government replies
to the Questionnaire and on the treatment extended
in the respective conntrics to foreign patent applicants,

C. ATTITUDES OF GOVERNMENTS ON THE PROTECTION
OF FOREIGN PATENTEFS

77. In the case of India, which is not a member
of the Paris Union but extends unqualified national
treatment to foreign inventors, the patent system has
been established for over a century, Hardly 10 per cent
of the patents granted under the Indian patent law are
of Indian derivation and more than 90 per cent of the
patents are owned by foreigners. The Indian reply to
the Questionnaire emphasizes that this position hds not
improved since the attainment of independence. The
reply states that India has not derived any substantial
benefits from these patents and attributes this on the
one hand to the reluctance of patentees to work their
inventions in India, either by themselves or by granting
licences to Indian concerns, and on the other, to the
fact that India is not sufficiently technologically ad-
vanced to work most of the patented inventions. Ac-
cordingly, the reply concludes that the patent system,
which yields advantages to the highly industrialized
countries, does not produce the same results when
applied to the under-developed countries; the foreign-
owned patents are not taken out to protect their local
utilization, but rather to protect the export market in
that country from competition by rival, mostly foreign,
manufacturers.

78. In Lebanon, which is a member of the Paris
Union and extends national treatment to foreign paten-
tees, the Government’s reply states that a great num-
ber of foreign patents are not used in Lebanon, and that
the reason for their being taken out is to preserve patent
rights.

79. The Government of Cuba expresses the opinion
that, although a large number of foreign inventions
have been patented in Cuba, the country has not derived
any benefits from this fact, since the patents have been
used to monopolize the importation of products that the
patents protect. Cuba is a member of the Paris Union
and extends national treatment to foreigners.

80. The three replies summarized above support the
view that inventors apply for patents in other coun-
tries mainly in order to be able to import their products

19

without com
facturers, Other replies, referred to in the following

petition from other foreign or local many-

paragraphs, while not uecessarily ignoring
emphasize the other important factors iuvo
taking out of patents in foreigu conntries,
stress the advantages of the patent svstem in the public
mterest of all conntries in assisting the spread of tech-
nology throngh publication of details of mventions which
liave been patented mannfacturing and investing capi-
tal in the patenting country 3 as well as that of heensing
and transferring the patent to a local cuterprise in
consideration for royalties. These were the motivations
that were stressed in the bulk of the replies received
that essayed an evaluation of the econoutic cffect of
granting patents to forciguers.

81. TIn the United Kingdom, where rather more than
half the applications for patents emanate from abroad,
the Government's reply points out that from very carly
days the Government lias encouraged foreigners as well
as nationals to make their inventions known, The British
Government concludes by stating that the advantages
and incentives to invent, disclose and develop the in-
ventions, as well as the inducement to invest capital,
inherent in the patent system, outweigh the disadvan-
tages inherent in granting monopolies, and that these
advantages apply to countries which export patents
as well as to those which are the recipients of patents.

82. In Canada, where the patent system docs not
differentiate between foreign and domestic inventions
and patents are taken out by forcigners roughly at the
rate of 95 per cent foreign to 5 per cent domestic,
the laws and policy of the Government encourage the
entry into the country of new inventions and the setting
up of new industries,

83. In France, patent applications of forcign origin
accounted for more than 60 per cent of all patent ap-
plications filed in France in 1962 and the halance of
payments involving the sale and purchase of patents
and licence concessions shows a deficit of some 300
million new frangs during the period 1957-1962. The
Government's reply states that this data suggests that
France is not primarily, but is to a lurge extent, a re-
cip.'nt of forcign know-liow. The access to foreign
know-how has been, in the opinion of the French Gov-
ernment, facilitated by the existence of a patent system
which “by giving the owners of such know-how the
assurance of being protected in France hoth by domestic
legislation and by the International Convention, enables
them to licence or assign their patent rights with
complete security”.

84. In Israel, where the patent law does not _dis-
tinguish between Israel and foreign inventors, it is
considered that the utilization of foreign inventions
by Israel enterprises would for all practical purposes
be rendered impossible were not patent protection
granted to foreign inventors. The reply also notes that
liberally granted patent protection has facilitated the
creation of new industries and in certain cases prevented
the establishment of a large number of small enterprises
competing in a very restrictive home market, which
would have been detrimental to the economy of the
country,

85. Japan is one of the few countries where the
number of domestic patent applications is larger than
that of foreign applications, although the number of

this factor,
ved i the
These replies



foreign applications is still very substantial: two-thirds
of the patentees and patent applications are in the
name of Japanese nationals, The Government’s strong
position in tavour of the extension of patent protection
to foreign inventors is based on the following evalua-
tion: production in Japan involving techniques intro-
duced from foreign countries has inereased by 72 per
cent at an average annmal rate over the last eleven
years. This rate of growth is surprisingly high, com-
pared with that of total wanufacturing in Japan, which
i 21 per cent at an average annual rates 1t has been
calentated that, f there had been no introduction of
foreign technology into Japan, the annual rate of growth
in the Japanese manufacturing indnstry wonld have
been onlv 198 per cent.

86 The introduction of foreign  technology  nto
Jagan, it is also reported, Tus contributed to the mod-
ernization of equipment and investment incquipment
related to the foreign teclmology, The anwumt of export
of goods mmmfactured throngh the assistanee of foreign
techmology during the decade 1951 to 196F wns placed
at $1.500 million. On the other side, rovadty payments
during the same period amonnted to $300 wmithon, and
the import of materials and parts which were neces-
sarv in connexion with the nse of foreign technology
wis S3R0 million. Henee, the net gain of foreign cur-
rency was $820 million, In addition to this, the pro-
duction made possible by the foreign technology liad
the effect of redneing imports of similar products.
According to the Government reply, the Japanese patent
system protects foreigners on the assimnption that the
satisfactory  introduction of foreipt-owned  technology
is contribnting greatly to the development of the
Japanese industry,

87 The Government of the Federal Republic ot
Germny states that the supply of inventions and tech-
nical know-how to under-developed conniries is hindered
1 most stieh commtries by the inadeguare paters
tection afforded by them for patents. Tardhermore,
there have been hindrances in numy cases owing to
the fact that a1 nmiber of developing conntries are not
members of the Paris Union and therefore do not grant
patents on the Dasis of prior filings elsewhere.

&8, 1n the Netherlands, which is mainty » recipient
of foregn inventions, the prevailug opimon hins been
that, duc to the existence of a mational patent system,
forcign patentees are nore prepared to have their pat-
ented inventions and the related know-how oractised
by granting licences, and thereby to supply that know-
how to interested national indnstries, The e positive
results wonld not have been achieved af a national
patent system did not exist, The Netherlands is a mem-
ber of the Paris Union and its law makes o distinction
between foreign and domestic patentees.

&0 A favonrable approach to foreign inventors is
also retlected in the reply of the Government of the
Republic of South Afrien, South Africa is a member
of the Paris Union and extends national ‘reatment
withont any distinction between domestic and foreign
patentecs. The Sonth African reply quotes from the
book .1 OQuarter of a Century of Industrial Practice m
Sout™ Airica, by o former Chairman of the South

African Board of Trade and Industries:
“south Africa may suceeed, np to a point, in
dispensing with foreign capital, but what she cer-

tainly cannot do without, without seriously retarding
her indnstrial groath, is these material skills and
techniques which can only be drawn from the more
highly industrialized countries.”

The Sonth African reply concindes that there can be
no doubt that the existence of a national patent system
protecting foreign patentees has assisted in the indus-
trialization of South Afrien, in so far as the engineering,
mining and certain secondary industries are concerned.

90. In the Republic of Korea, where the nnmber
of nationallv-owned patents is surprisingly higher than
the mumber of foreign-owned patents, the Government
asserts i its reply that foreign inventions and know-
how are iniported into the country through the existence
of a national patent system. 1lowever, the reply points
out that many of the foreign inventions and know-hov
nright have heen introduced to Korea under private con-
tracts without resort to the patent systenm, But even
in the case of snch contracts, the Government of Korea
still consichers that the patent system has assisted all
parties eoncerned to invest in the country, by assnring
them that their interests will he safegnarded. Korea
is not a member of the Paris Union, and it extends
priority of application rights only to nationals of coun-
tries which, by treaty, eonvention or law, afford similar
rights to Korean citizens.

91, The United States of America, which is primarily
a supplier of inventions and know-how to_other coun-
tries, is a member of the Paris Union and applies the
matioma] trentment principle to all foreigners, without
qualification, 1t Government has  expressed a clear
opinion in favonr of protection for foreign inventors
under national patent systems, The basis for this view
is sct forth in the United States reply to the Question-
mire as follows:

“Omne element that is considered by a potential in-
vestor with respect to an invesument involving a
patent licensing agreement for production in a par-
tinlar country, is the matter of etfective patent pro-
tection in that comntry. Theoretically, a country could
lave free access to all of the technology embodied in
patents withont maintaining & patent systent, Often
the informtion disclosed in patents is not snfficient,
however, to be of much utility to the potential user.
He needs to have the related technology to ‘work’
the patent. Since patent licenses today usually involve
commitments for the provision of technical assistance,
the licensee obtains much more than naked patent
rights. The local cconomy benefits by the acquisition
throngh the agreement of walnable industrial tech-
niques and know-how. In addition, dollar costs arising
from rovalty pavments to United States firms are
often more than offset by earnings of foreign ex-
change from increased exports or savings of exchange
due to the availability from domestic sources of a
product or service previonsly imported. This is not
to say, however, that a foreign investment project
involving a patent licensing arraagement in a less-
developed country is alwivs beneficial to the less-
developed conntry. On the one hand, it may mean
that a particular less-developed country may be giving
up cheaper imports mad may be diverting some
its economic resources from other activities in which
it might be more efficiently engaged. On the other




hand, the project may contribute in one way or
another to general economic development and broad-
ening of the industrial base in the less-developed
country. These are factors which the less-developed
comtry mmnst weigh in arriving at decisions on an
investment project involving a patent licensing
arrangement.”

92. In the Soviet Union, foreign firms and individ-
uals may secure either a patent or certificate of author-
ship through the established Soviet legal procedure.
Soviet law extends rights to foreign applicants on a
reciprocal basis, that is, to nationals of coumntries in
which the patenting of Soviet inventions is permitted.
A foreign national who obtains a certificate of author-
ship or a_patent enjoys essentially the same rights as
Soviet citizens. A certificate of anthorship entitles him
to remuneration determined according to the savings
realized in the economy through utilization of his in-
vention. If the foreign national secures a patent, he
niay license or assign it against remuneration to any
Soviet organization entitled to conclude foreign trade
agreements.™ The Soviet Union, in its reply, comments
as follows on the methods of transfer of technology from
the Soviet Union to developing countries :

“The Soviet Union is transmitting to the eco-
nomically backward countries its foremost scientific
and technical attainments, and its foremost experience
in production. Passing on these achievements (includ-
ing also inventions) is done in the most varied ways,
in particular by providing technical documents and
descriptions of technological processes. The Soviet
orgamizations supply the under-developed countries
with equi t of modern design worked out on the
basis of the most up-to-date production requirements
and taking into account the most recent achievements
of science and techniques . .. Technical achievements
are passed on above all by transmitting the corre-
sponding documents and descriptions of technological
processes. Many inter-governmental agreements pro-
vide for the Soviet Union to deliver drawings and
descriptions of technological processes necessary for
the output of a product, without collecting a special
payment for a license granting the right to produce
that product.”

93. With respect to Soviet patents or patents held
by third parties, the Soviet Union concludes :

“...the inter-governmental agreements include a
clause that the documents delivered may be used
only within the country concerned for the output of
the appropriate products at the projects constructed
with m assistance of the USSR, and shall not be
delivered to foreign persons, either national or ju-
ridical. This is done in order to protect the patent
and other interests of the Soviet Union, inasmuch
as the delivery of the documents is aimed at a very
particular purpose.

“Another question to do with patents which arises
regarding the economically under-developed countries
concerns patents held by third parties.

“So that the transfer of the right to Soviet in-
ventions already mentioned to the economically under-

8 See “Assignmenmt and licence agreements with foreign
patentees and know-how owners”, para. 240, below.
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developed countries is eftective, and
supply of equipment to these
unhampered, the patent rights of third parties in
force in these countries’ territory, and iu particular
of capitalist firms from other States, shonld not he
infringed.”

also so that the
countries can proceed

D. ROLE 0F UNPATENTED KNOW-110w

~ 94 In some replics, it was indicated that the ma-
Jority of agreements with foreign inventors and foreign
enterprises do not involve patents, bit are conchided
as “special agrecments” withont anv reference to patent
protection. This applies, for instance, in Czechoslovakia,
where the majority of agreements with e sMNtrics re-
ceiving technological know-how are not hased ou the
patent system and the subject matter of these agree-
ments is mostly nndiscloscd know-how and practical
experience. The Czechoslovak reply  emphasizes that
no data is available ascertaining to what extent the
patent system or its particular featnres in countries
that are recipients of patents and know-how s helped
or hindered the conclusion of such “special agrecments'.

95. The Government of the Republic of Korea has
pointed out that many forcign inventions and consider-
able know-how may have been introduced to the coun-
try under direct contract with foreign parties without
reference to the patent system. However, it ynalified
this statement by stating that the mere fact that the
patent system existed was an important factor in con-
vincing investors to transfer their technology to the
country. This last view is shared by the Coverument
of the Netherlands which, as already stated, las ex-
pressed the opinion that, due to the existence of the
national patent system, foreign patentees have been
more prepared to transfer or license both their patents
and the related know-how.

E. SCOPE OF APPLICATION OF “NATIONAL TREATM ENT”
PRINCIPLE

96. In the light of the views expressed above, it is
of interest to notc the namber of countries that accord
national treatmemt to foreign inventors. As already
explained in connexion with the discnssion of article 2
of the Paris Union Convention (see paragraph 38),
the principle of national treatment is that nationals of
foreign countries or others who are domiciled or have
effective industrial or commercial establishment therein
are guaranteed equality of treatment with nationals in
the country granting the patent. This principle is fol-
lowed by most national patent systems, regardless of
whether the country is a member or non-member of the
Paris Union, either by virue of specific statutory
enactment or implicitly as a matter of the binding force
of treaty obligation. The following countries seem to
make no substantive distinction betwcen provisions ap-
plicable to domestic patent applicants and those apply-
ing to foreign applicants and follow the unqualified
principle of national treatment:

Argentina, Australia, Austria, Delgium, Braazil,

Canada, Chile, Ceylon, Colombia, Cuba, Denmark,

B See also chapter 11 (4 below, on “Assignment and
licence agreements with forcign patentees and know-how
owners”,
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Federal Republic of Germany, Finland, France,
Hungary, Indin, Ireland, Israel, Italy, Jamaica,
Lebunon, Tuxembourg, Mexico, Nepal, Nether-
lands, New Zealand, Norway, Pakistan, South
Africa, Sweden, Switzerland, Tunisia, Turkey,
United Kingdom, United States of America,
Venezuela, Viet-Num (Republic of), Yugoslavia.

97. In the above-mentioned countries, foreign ap-
plicants are treated alike, except for the right to
priority of application, regardless of whether they are
from conntries that are members of the Paris Union,

98. In other countries that are members of the
Paris Union, the principle of national treatmnent is quali-
fied by the principle of reciprocity. In these countries,
patent protection is granted without qualification to the
nationals and residents of Paris Union countries, but,
in the case of non-Paris Union countries, is extended
only to nationals and residents of those foreign coun-
tries that grant patents to nationals of the granting
country. This is the situation in the following countries:

Crechoslovikia,  Iran,  Japan, Moroceo, . Poland,

Spain, United Arab Republic,
The following countrics, which are not members of the
Paris Union, accord national treatment qualified by
the principle of reciprocity, i.e. to nationals and resi-
dents of those foreign countries that grant patents to
nationals of the granting country:

China, Kl Salvador, Korea (Republic of), Philip-

pines, Union of Soviet Socialist Republics.

99, Some of the countries which accord national
treatment to foreigners require that a person not resi-
dent in the country appoint, as his legal agent or repre-
sentative, a resident of the country who is empowered
to represent him in all matters pertaining to the patent
application and in subsequent legal procecdings relating
to the patent. This provision is in conformity with
article 2 (3) of the Paris Union, which expressly
reserves the right under the laws of the member coun-
tries of the Union to require the designation of such
agents and establish procednral requirements. The fol-
lowing are among those countries which require the
appointment of such legal agent or representative

Argentina, Austria, Czechoslovakia, Denmark, Fed-

eral Republic of  Germany, France, Hungary,

Japan, Korea (Republic of), Philippines, Sweden,

Switzerland, Union of Soviet Socialist Republics.
Neither this requirement nor the qualification with
respect to reciprocity discussed in paragraph 98 above
are regarded as derogations from the basic principle
of national treatment.

F. STATUS OF PATENT LEGISLATION IN THE
DEVELOPING COUNTRIES

100. As noted earlier, both the countries extending
national treatment to foreign patentees and the member
States of the Paris Union include countries in every
stage of economic development. As the focus of this
report is on the problems of the developing countries,
their approach to the extension of patent protection to
foreigners deserves special consideration. In this con-
nexion, the developing countries may be divided into
four categories.

101, 1n the first group there are i substantial num-
ber of developing countries which are members of the

Paris Union Con-ention, have their own patent legis-
lation and exteud protection to foreign patentees.
These countries include: DBrazil, Ceylon, Cuba, Haiti,
Israel, Tran, lebanon, Mexico, Morocco, Syria, Tu-
nisia, United Arab Republie and  Viet-Nam  (Re-
public of).

102. A second group of developing countries possess

patent legislation, Lut are not members of the Paris
Union, These countries either accord national treat-

ment to foreigners without qualification or qualify the
principle of national treatment by the principle of
reciprocity. Tlus group includes China, El Salvador,
India, Korea (Republic of), Nepal, Pakistan and
Philippines.

103. In the third category may be included many
newly independent countries wlich have no patent
legislation and which previously depended upon either
the French or the United Kingdom patent systems,
In the former French territorics in Africa, the grant
of a patent in France afforded automatic protection
to foreigners in the manner prescribed by the French
system. Since attaining independence. most of these
countries have taken action to provide for continued
patent protection to foreign patentees and for the issu-
ance of regional patents through the recent Afro-
Malagasy Agreement (see paragraphs 50-56 above).

104. A coniparable situation to the one described
ahove exists in former United Kingdom territories,
Kenya, Nigeria, Tanganyika, Trinidad and Tobago
have reported that they have no separate system for
granting patents. Patents already granted in the United
Kingdom can be registered in the country, but this
means that the only foreigners who can obtain protec-
tion in these countries are those who have obtained a
patent in the United Kingdom and have registered
that patent in the country within a certain period from
the dute of the United Kingdom patent grant. Of the
countries mentioned in this paragraph, Tanganyika and
{\itgerin have recently hecome members of the Paris
SN1on,

105. In the fourth and last category of developing
countries fall those that have no patent legislation,
and obviously no patent protection for foreign inven-
tions. This includes, for example, Indonesia, Sudan
and Ti..land®® However, Indonesia is a member of
the Paris Union and -the Indonesian Department of
Justice is in the process of drafting a patent law. In the
meantime, provisional applications for patents may be
filed with a special government office pursuant to a
special decree issued by the Ministry of Justice, The
filing of such application will in due course, when the
Patents Act is promulgated, confer on the applicant
the priority rights established by the Paris Union.

106. The Government of Sudan has stated, in re-
sponse to the Questionnaire, that in their country there
is no law for the protection of patents and designs,
but that provision may be made for the publication of
a cautionary notice in the “Gazette of the Republic of
the Sudan”. The Government expects that, in the
course of the country’s development, steps will be taken
to provide for the issuar-+ of patents.

88 See also prefatory note to the “Synoptic table of major
provisions of patent legislation in selected countries” (annex D).
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Chapter 111
GOVERNMENT REGULATION OF THE EXERCISE OF THE PATENT GRANT

I. Non-use of

patented lnventlons—compulsory
working and

compulsory licensing provisions

A, CONSIDERATIONS FOR NON-USE PROVISIONS

107. Statutory provisions for the revocation or com-
pulsory licensing of patents, which have not been com-
mercially exploited in the country within a prescribed
time after the patent has been granted, may be found
in the patent laws of most mdustrial and under-
developed countries. These provisions against patent
non-use nsually apply irrespective of whether the in-
vention involved is of national or foreign origin. How-
ever, as a historical matter, they originated from con-
cern over the fact that foreign owners of inventions
could, by refusing to exploit the patents covering such
inventions, prevent the development of national in-
dustries which might give employment to nationals
and utilize national resources. Another important fac-
tor was the fear that foreign patentees could, by ex-
cluding other producers of patented articles from the
market, monopolize the export of such articles to the
country and thereby exact higher prices from domestic
consumniers,

108. Additional considerations that have been voiced
in the more recent patent legislation of certain coun-
tries are the following : that the demand for a patented
article within the country is not being met, or is being
met to a substantial extent by importation from abroad;
that markets for the export of the patented commodity
capable of heing produced within the country are not
being supplied; and that the efficient working within
the country of other patented inventions is being un-
fairly prejudiced because of inability to exploit the
non-used patent. Obviously, legislation directed to
remedying such conditions is not limited to the non-
use of patents, hut covers situations where their do-
mestic exploitation is deemed inadequate or the pa-
tentee’s refusal to grant a licence has adverse affects
on trade and industrial development.

B. Now-use PROVISIONS IN NATIONAL LAWS

109. The national statutes providing for the com-
pulsory licensing or revocation of patents in the event
of no or inadequate use within the country differ with
respect to the wording of the standard which is to
guide their application by the Patent Office. The legal
criteria set forth in the different national laws are
summarized in annex D to this report ( Synoptic tables
of major provisions of patent legislation in selected
countries—column 7).37

87 In a Secretariat reron prepared in 1953 for the Economic
and Social Council ana ysing the governmental measures relat-
ing to restrictive business Practices, considerable attention was
also devoted to the problem of non-use of patents and the report
reproduced the texts of some forty national patent statutes pro-
viding for the revocation or compulsory licensing of patents in
the event of non-use. (See E/2379, Economic and Social Council
Oficial Kecords: Sixteenth Session, Supplement No. 114,
paragraphs 170 to 183, inclusive: 15/2379/A1d.2, Economic
and Social Council Official Records: Sisteenth Session, Sup-
plement No, 11B.) However, these texts and discussion may,
in the case of some countries, be affected by more recent legal

developments,
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110. In order to indicate the scope of the economic
considerations which are considered relevant in the
case of patent non-use, there is quoted the following
comprehensive hist of criteria set forth in the relatively
recently amended (1930) patent law of Tadia:

“(a) That the patented invention, heing capable
of heing commercially worked in India, has not heen
commercially worked therein or js not being so
woiked to the fullest extent that is reasonably prac-
ticable ;

“(b) That a demand for the patented article in
India is not being met to an adequate extent or
on reasonable terms, or is being met to a substantial
extent by importation of the patented article from
other countries;

“(¢) That the commercial working of the inven-
tion in India is being prevented or hindered by the
importation of the patented article from other coun-
tries ;

“(d) That by reason of the refusal of the patentee
to grant a licence or licences on reasonable terms:

“(i1) A market for the export of the patented
article manufactured in India is not being
supplied, or

The working or efficient working in India
of any other patented invention which makes
a substantial contribution to the estallish-
ment or development of commercial or in-
dustrial activities in India is unfairly pre-
judiced;

“(e) That by reason of conditions imposed by the
patentee upon the grant of licences nnder the patent,
or upon the purchase, hire or use of the patented ar-
ticle or process, the manufacture, muse or sale of
materials not protected by the patent or the estah-
lishment or development of commercial or indnstrial
activities in India is unfairly prejudiced.”

111. The Indian legislation on this point is largely
patterned on the prior United Kingdom Patents lLaw
of 1949 and is similar to the legislation of Canada,
Ireland, New Zealand, Pakistan, South Africa and to
a lesser extent, Tsrael, the Philippines and Trinidad
and Tobago. This supplies some indication that the
industrial countries are trying to protect interests
within their national economies similar tn those sought

to be protected by the developing countries.

“(it)

C. COMPULSORY LICENSING VIS-A-VIS REVOCATION

112, The first laws dealing with patent non-nse
were adopted prior to the emergence of the corporate
age, when patents were essentially employeed Ly the
individual patentee. Hence, they provided for the revo-
cation of unused patents (see, e.g., the French Law of
1844, the Belgian Law of 1854, and the Argentine
Law of 1864). There are still in existence, mainly in
the case of some under-developed countries, statites
which provide for revocation where = patent has not
been exploited within two vears of its issttance, or




where its use has heen discontinued for more than two
years, or for even shorter periods of time.

13, Tater on, wien the exploitation of patents by
licensees became more prevalent, consideration was
given to the less stringent remedy of compulsory
licensing. Thns, there are now many conntries, such
as Japan, Nedverlands, Norway and Sweden, which
make provision for the compnlsory licensing of non-
used patents and no provision for their revocation,
The more recent national statutes (with the exception
of the Ttalian Law of 1939) tend to establish a period
of time after the issnance of the patent during which
no application may e made for a compnlsory licence,
and o further time period during which the patents are
not subject to revocation; many of these statates fol-
low the time periods set forth in article 5 of the Paris
Union  (sece paragraph 114 below ), but there are
variations. Tn some conntries, revocation of the patent
may take place if the patent is being commercially ex-
ploited only ontside the country. Mexico has a unique
provision wherehy, if a patent is not exploited within
the first twelve vears of its issnance, its term is reduced
to twelve years, This is in addition to a provision for
compnlsory leensing in the event of non-exploitation
during the first three vears of the patent's life or the
interruption of its exploitation thereafter for more than
six consecutive months,

114, The trend away from revocation and toward
the less stringent remedy of compulsory licensing in
the event of non-nse has heen supported on the ground
that patent revocation is inconsistent with the prin-
ciple of international protection of patentees, nndnly
harsh on inventors, discouraging to investors who wish
to introduce technological imovations and a stimnlns
to firms to locate their enterprises in locations for
which they are not economically snited. The chief legal
reason for the national legislative trend toward com-
pulsory licensing is the adoption of article § of the
Paris Union for the Protection of Industrial Property,
which has attemipted to standardize (and render nmore
lenient to the patentee) the national compnlsory licens-
ing and revocation procedures hitherto prevaling. In
article S, the principle is set forth that patent revoca-
tion will he resorted to only if the granting of com-
pulsor,y licences does not snffice to prevent abnses
resulting from the exercise (inclnding the non-use) of
patent rights, The standard established is that an un-
nsed or madeqguately exploited patent is not subject
to eompnlsory licensing mntil after three vears from
the date of issnance of the patent, or until after fonr
vears from the filing of the application for a patent
if the perent was issned within twelve months from
filing. The patent 18 not subject to revocation until two
vears after the issmanee of a compmlsory licence to an
applicant. A preposal advanced  at the latest 1058
Lishon Conference of the 1’aris Union to forhid the
revocation of nnused patents and te have compulsory
licensing as the sole remedy was nnsuccessful. Similar
atteipts had heen made at prior Conferences.

115, The national laws of seme member countries
of the Paris Union do not necessarily conform to the
standard Taid down in article 5. For example, in France,
such conformity was not estaldished until 1983, In
Belgium, legislation designed to bring the 1854 Patent
Act provision with respect to patent non-use in line
with article 5 of the Paris Union is currently nnder

consideration. Italv. althongh a member of the Paris
Union, still prescrilcs revocation as the sole remedy in
the case of non-working.

D. EVALUATION OF NON-USE PROVISIONS

116. Students of the problem have advanced eco-
nomic arguments both in support of, and in opposi-
tion to, the patent non-use laws, also referred to as
compnlsery working and compnlsory licensing statntes.
The basic economic justification for such laws is that
the nou-working of a foreign patent destroys its only
valid hasis, to bring the economic benefit of the inven-
tion to the community, as indicated in paragraphs 107
and 108 shove. The cconomic objections centre abont
the proposition that such statntes, particularly those
relating to compulsory working, are a form of trade
protectionism, comparable in their effect to restrictive
taritfs and Laving the same detrimental effect on interna-
tional trade. Morcover, it may not be economically
desirable to exploit an invention within a country; in
such a case. the law, Iy compelling a foreign patentee
to work his invention within the country or by en-
couraging domestic entreprenenrs to exploit the inven-
tion, may have the effect of forcing the domestic con-
sumer, particularly in an under-developed country with
its relatively thin markets, to pay more for a patented
product than if they imported it from a country better
qualified to produce it. Other objections to such statutes
are that they destroy or diminish the value of patents
a8 an incentive to invention and investment in ex-
pensive research ftacilities; that they will injure small
firms that are compelled to license larger competitors;
and that they are difficult to administer and an inef-
fective nieans of reducing restrictions on industry. The
validity of these objections is disputed by the sup-
porters of compnlsory licensing, particularly as they
apply to the nunder-developed countries,

F. PRACTICAL EFFECTR OF NON-USE PROVISIONS

117, Tt is difficn!t to deterinine how effective the
Lws requiring cotupulsory working and licensing in
the event of patent non-use have heen in practical opera-
tion. The criteria inderlving these laws are difficult
to interpret and apply. Such statistics as are available,
which come primarilv from the industrial countries,
indicate that administrative or judicial enforcement of
the statntes is relatively infrequent. Thns, revocation is
almost never demanded. The United Kingdom reports
that, over a recent five-year period, seven applications
for a compulsory licence based on non-use of the patent
were made, of which one was granted and the others
withdrawn or abandoned; Canada, during a similar
period. that five compnlsory licences were requested,
two granted and three stil pending; Denmark, that
seven applications for compulsory licence were made, of
which three were granted, three are pending and one
has heen withdrawn; the Philippines, that eight re-
quests were made, all of them pending; Republic of
Korea, one request and one licence granted. In India,
four compulsory licences for non-use were requested,
and one granted. In Ireland, one request was made; in
Israel three, and in T'wiand seven, but in all three
conntries no licence has been granted during the five-
vear period. Norway reports that since 1910 a total of
twenty-seven requests for compulsory licences have



been made, a total of eleven licences have been granted,
while two have been denied, and eleven shelved or with-
drawn. Only three of the cases in fuestion involved
Norwegian nationals, while the other twenty-four re-
quests related to patents held by foreign nationals, In
fact, regarding the vast majority of requests for com-
pulsory licences mentioned above, the patents were
originally issued to forcign nationals. Australia, Cuba,
Japan, Morocco, the Netherlands, New Zealand and
Switzerland report that there have lheen no requests
for compnlsory licences during the last five years,

118, The infrequency of requests for compulsory
licensing might, however, indicate that the mere pos-
sibility of invoking these stututory  provisions has
served to miake patentees more anienable to exploiting
the patents  within  the country, either directly or
throngh licensing arrangements, than they  otherwise
might have Deen, Likewise, the fact that the Ciovern-
ment has the power to intervene and fix rovalty rates
under a compulsory licence in the event of disagree-
ment among  the parties, miy—in these countries---
impel voluntary agreement between patentees and 1i-
censees,

19, There are other reasors why it is difficult to
ascertain how effective compulsory working and com-
pulsory licensing statutes have been or can be in ad-
vancing the economic development of a country. Many
patents are frequcntly taken out, for defensive and
other purposes, which are not susceptible of industrial
exploitation, Other patents may constitute minor im-
provements which are not essential to the production
of an article aned can be easily bypassed in industrial
practice. As pointed out in part Two of this report, a
wide range ot} economic factors must be present to sup-
port a self-sustaining industyial development in g
country, and access to a patent is therefore ineffective
in the absence of other necessary fuctors of production.
These considerations apply to both industrial and de-
veloping countries, hut with probably greater force in
the case of the hitter, with their special dependence
on unpatented technological and management know-
how.

120. On the other hand, in the case of the develop-
Ing countries, one might alse consider the adhnintstr -
tive advantages of providing for the automatic lapse
of patents in the case of non-working beyond a certain
period. This mav be eonsidered more effective than
revocation or compulsory licensing, hoth of which re-
quire government or private initiative to he imple-
mented. By the automatic lapse of the patent, the
public hecomes possessed of the invention without any
neer for preliminary administrative or jndicial action,
On the other hand, an automatic lapse intervening
without prior consideration by the Government or
application by a third party desirous of working the
patent, may reduce the chance of the invention Dheing
worked at a later, more conducive stage of develop-
ment, because of the disappearance of the patent in-
ducement.

F. COB‘N'LSO&Y LICENSING OR EXPROPRIATION IN THE
PUBLIC' INTEREST

121. Besides provisions which are specifically di-
rected to the non-use of patents, there exist more
general provisions for compulsory licensing or com-
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pensatory  expropriation in
issue is discussed i
pointed out there, niany countries nike
the compnlsory !
tion of patents where
even in situations where the patent owner lis heen

the public interest. This
detail in section 3 helow. As
Provision for
licensing or compensated expropria-
the puldic niterest so requires,

exploiting his patent. However, in MY cises these
provisions for comprilsory licensing in (he blic .
terest apply  only 1o food and  medichn] prodiets,
Other statutes provide for the revoeation of the patent
if it has been used i n miunter prejudicind 1o the
public interest or to the interests of third DT s
G, INTERUEPENDENT PATENTS

122 A substantial number of comntries (eg., Fapin,
New Zealund, Norway, Dortugal, Switzerbund) have
adopted Taws whicl) provide that thie owner of 5 so-
called “improvement patent” may obtain a licence wnder
the basic patent i he satisfies the eonditions set forqly
in the statute, ncluding the payment of appropriate
compensation, affording Proper security to the owner
of the hasic patent and demonstrating that the mproye.
ment patent constitutes a notalje techmeal advance,
When the owner of the improvement patent obtains i
licence under the husic patent, the owner of the hasie
patent is, as a rule, entitled to cross-licence mder tle
improvement patent. This provision s apphenble to
sitmttions where lasic patents are not Ieing exploited
within the country,

H. RESTRICTI\'E CONDITIONS REGARDING
PATENTS

NON-USE ¢ p

123. A number of patent laws contain no statntory
provision dealing with the non-1se of patents, Yef,
even in the abiscrice of such statntory provisions, the
problem of non-use has heey dealt with. Thus, in the
United States, the mere non-use of the patented inven-
tion is not a ground for attacking a patent or preventing
the patentee from obtaining injnnetive relief agrinst
infringers, However, agreements among  enterprises
not to use a patented invention mvolving  the
fencing in of the patentee against  competitors  or
the “Dlocking” of a conipeting teclmalogy, lnve heen
held by the courts to constitute violations of the anti-
trust law (which is discussed in the next section of
this report). Where patent non-igse is forgd to he part
of an effort to foreclose competition or shows an futent
to monopolize, it violutes sections 1 and 2 of the Sher-
man Anti-Trust Act. The conseqnence . of Leig found
guilty of such violation is that the violator may suffer
the loss or diminution of his patent rights. Independ-
ently of the situation that oltains in the. [nited States,
the suggestion has heen advanced that the national
policy with respect to the non use of patents should
not he considered in isolation, hut shonld e eo-
ordinated with the general policy of the country with
respect to restrictive husiness practices.

I. Pavyest oF pErs

124, There should also be noted an adininistrative
factor which serves to bring abont  the voluutary
abandonment of unused patents, This is the require-
ment that all patentees in most countries pay annual
or periodic fees, which usually increase with the age



of the patent. The size of these payments mav be an
important factor in encouraging the voluntary abandon-
ment of nnused patents,

2. Safeguard; against abuses of the
patent privilege

A, RESTRICTIVE AxD MONOPOLY ARRANGEMENTS

125. As pointed ont carlier, the owner of a patent
may cither retiain exclusive control over it, or transfer
or as¥ign it t unother person, or license it to other
persons. In the event o patentee retaing full contro]
of his patent and decides not to exploit it, he hecomes
subject to the nation: compulsory working and com-
pulsory use statutes described i tie preceding chapter,
This chapter will concern itsel with other restrictive
business pructices connected with the expilvitation of
patents that are considered under national legislation
to Le abuses of 1he patent privilege. The most frequent
of such restrictive lnsiness practices are the conditions
and limsitations to be found iy patent licence and
transfer agreements, such as requirenients to use
patented and unpatented materials supphed by the
patentee  (“tie-in” clanses) ; price fixing ; limitations
of output and sale; excessive royalties; and payment
of royalties for unused patents,

B. MEASURES CONTAINED IN NATIONAL PATENT
LEGISLATION

126. Unlike the situation with respect to non-use of
pateuts, many countries hgve no lcgislutinp or other
legal provision specitically relating to restrictive 1ysi-
ness provisions in patent licence agreements. Among
these are: Ceylon, Czechoslovikia, E) Salvador, Korea
(Republic of), Luxembourg, Nepal, Pakistan, P'oland,
Switzerland, Trinidad and Tobugo and  Viet-Nam
(Republic of ).

127. The Uuited Arab Repulilic reports that, while
it has 1o definite laws for the regulation and exploita-
tion of patents and royalties: “Eacli case is studied
individually according to the conditions and oblgations
stipulated in coutract.” India, which currently has no
patent or antitrust provisions bearing on the subject
of restrictive business practices in patent licence agree-
ments, states that ;

“The prevalence of restrictive trade practices is
detrimental to the interest of public generally and
therefore the question of introducing in the new

‘atents Bill a provision aiming at prevention of
abuse of monopoly by restrietive practice is under
consideration.”

Italy, which is a member of the European Lconomic
Conmmnity and subject to the antitrust provisions of
articles 85 and 86 of the Rome Treaty establishing the
Community (which will he discussed later in this re-
port, see paragraphs 167 et seq., below), also imli_m'tcs
that national legiskation for the regulation of restrictive
business practices is in the course of consideration.

128. National legislative provisions directed at re.
strictive business practices may be contained either in
the patent law itself or in laws apphicible to restrictive
business prietices generally, lllustmti\"c' of the former
type of provision is the statutory provision to be found

in the patent laws of Auwtralia, Ireland, New Zealand,
South Africa and the United Kingdom, making unlaw-
ful agreements Tequiring a patent licensee to purchase
unpatented articles, or to buy materials only from the
patentee, or not to use articles supplied by persons
other than the patentce,

129. in the United States, restrictive arranyements
of the type described above, which are known as “tie-in”
clauses, while not regulated by the patent statute, have
frequently been the basis whereby the courts have
dented a patentee protection against the direct or
contributory infringemnent of his patent. The rationale
underlying these deeisions is that a patentee engaging
i a tie-in practice subverts the policy underlying the
patent law, by seeking to restrain commnierce in patented
or unpatented articles not within the monopoly granted
by the patent on which he is suing,

130. The patent statutes of New Zealand and South
Africa also provide that ny contract for the payment
of royalties after the term of the patent expires is
voidable at the option of either party. The justifica-
tion advanced for this legislative provision is that
such a contractual arrangenient is not within the
boundaries of the monopoly granted by the patent.

131, The more usual approach has been to rely
on general legislation to curb restrictive business
practices in patent licence and transfer agreements,
OUne of the reasons for such reliance is that these
business restrictions are considered  against public
policy, regardless of whether they involve patent mig~
use. The other reason is that th. detection, an pre-
vention and control, of restrictive  Dusiness practices
TCOHIres extensive administrative facilities and specially
trained personnel for investigation and enforcement that
are not within the capacity of Patent Offices or In-
dustrial  Property Offices, and cannot efficiently be
divided a5 between cases involving patents and those
which do not. The operation of such general legislation
i the patent tield s discussed in the subsequent
paragraphs,

132 A few countries have indicated that their cjvil
law may apply to restrictive business practices in
patent assignment and ficence agreements (Mexico)

or that such practices may be regulated by the Central
Bank (Philippines ).

C. PracTICES PERMISSIBLE UNDER THE PATENT GRANT

133, Even in countries which have general antitrust
legislation directed against restrictive business practices,
soime of these restrictions, when imposed by a patentee
npon his licensee, are regarded as within the scope of
the patent grant and are not considered to be anti-
competitive in nature or in conflict with the policy
underlying the antitryst legislation. The question of
what is within or  without the proper scope of the
batent grant is one upon whicl there exist hoth g
substantial body of ‘greement and differences of opinion,

134, Section 20 (1) of the German law against

Restrictions of Competition of 27 July 1957 indicates
that restrictions on 2 licensee in respect of the nature,
extent, qualty, place or time of the licensee's exercise
of the patent right de not go beyond the scope of that
right and hence are exempt from the application of
the statutory antitriy prohibitions,
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135. The patent licence restrictions thus removed
from the application ¢f the German antitrust law appear
to be identical with those patent licence restrictions
which, according to a recent communication issued by
the Commission of the European Economic Community,
are within the scope of the patent right and hence not
considered subject to the prohibitions of article 85 (1)
of the Rome Treaty, the basic antitrust provision of
the I<uropean Fconomic Commmnnity. These are:

“Obligations imposed on the licensec which have as their
object :

“1. Limitation to certain means of exploiting the inven-
tion which are contemplated by the law on patents (manu-
facture, nse, distribution) :

“2. Limitation :

“(a) Of the mannfacture of the patented product,

“(b) Of the application of the patented prucess, to tech-
nically defined areas of application ;

“3. Limitation of the number of products to he mann-
factured or of the number of times the right is exercised ;

“4. Limitation un the exercise of the right:

“(@) In time (a licence of a shorter duration than the
patent),

“(b) In space (a regional licence for a part of the
territory for which the patent was granted, a licence limited
to exploitation in a given place or to a specified factory),

“(¢) Personil limitations (limitations of the licensee's
power to alienate, such as i prohibition against assigning
the licence or granting sub-licences).”

136. In considering the above list of patent licence
restrictions falling within the patent grant, it should
be noted that the Commission does not regard the list
as all inclusive. Also, these restrictive conditions have
been declared outside the scope of article X3 (1) of
the Rome Treaty only in the case of simple patent
licence agreements; the Commission specifically re-
frained from passing judgement with respect to patent
pools, reciprocal licences and multiple parallel licences
involving such restrictions, Moreover, the Commission’s
clearance of these restrictions as within the prohibition
of article 85 (1) is limited to provisions which do not
exceed the duration of the validity of the patent.

137. In the United States, the courts have generally
upheld similar patent licence restrictions as being
“reasonably within the reward of the patentee’” under
the patent laws, However, such arrangements are
scrutinized by the courts when they are part of a
cross-licensing or patent pool arrangement, to determine
whether they unreasonably restrain competition or
monopolize trade in violation of law.

138. In Japan, article 23 of the Anti-Monopoly Law
provides that the law shall not apply to acts recognized
to be within the execution of rights under the Patent
Law. Restrictive provisions limiting the licencee’s field
of operation, output and geographical area are regarded
as within the patentee’s power.

D. Measures CONTAINED IN GENERAL ANTITRUST
LEGISLATION

139. This report will next discuss the situation in
the following countries which possess general antitrust
legislation which is applicable to restrictive business
practices in patent assiznment and licence agreements :
Belgium, Canada, Denmark, Finland, France. Federal
Republic of Germany, Ireland, Japan, Netherlands,

Norway, Sweden, United Kingdom and United States,
While these are all industrialized countries, their prac-
tices may be of considerable interest to developing
countries considering legislation in this field.

140. The discnssion will deal first with those conn-
tries for which there has been made available only
general information concerning the scope of the anti-
trust legislation and then with those for which there
is available more detailed imformation as to particular
restrictive business practices that are prolubited or
regulated by such legislation.

141. In Belgium, the recently enacted law of 27
May 1960, directed against the abuse of economic
power, may apply either to the patent owner or his
hcensee, if such abuse can be shown. An abuse of
economic power exists when one or several persons
possessing economic power have harmed the public
interest by practices which distort or restrain the normal
play of competition or which impair the  economic
freedom of producers, distributors or cons..mers, or
the development of production or exchange. Vconomie
power is defined as the power which such person or
persons have, through industrial, commercial, agri-
cultural or financial activities, to exercise a dominant
influence on the supply of goods or capital or on the
price and quality of a specific commodity or service,
Belgium also recognizes the applicability of the anti-
trust prohibitions of the European Feonontic Com-
ml}l(l)ll'ty. which will be discussed in para. 166 et seq.,
below

142. In France, article 50 bis of the 1945 Price
Ordinance prohibits every concerted action, conven-
tion, combine, express or iniplied, or trade coulition
which has the object or may have the effect of inter-
fering with full competition by hindering the reduction
of productive costs or selling prices or by encouraging
the artificial increase of prices. Article 37 of the Price
Ordinance forbids unjustified refusals to sell or to
render services; discriminatory sales terms or prices
not justified by cost factors: tie-in clanses; and
minimum resale price maintenance. It is possible to
obtain an administrative exemption from the minimum
resale price prohibition, especially in the case of
patented or guaranteed articles, but the anthorities
have been sparing in granting such exemptions. Patent
licence agreements may in certain circumstances violate
the national antitrust legislation.

143. In the Netherlands, the Iconomic ‘ompetition
Act of 1958 requires any regulation of competition,
except those exempted by gencral reguiation or special
dispensation, to be registered with the Ministry of
Economic Affairs. The Minister may issie greneral
orders declaring certain classes and types of restrictive
clauses to be invalid, or individual orders invahidating
a specific regulation or competition The hasis for wich
action is that the regulation of competition has a
harmful effect on the public interest. Patent heence
agreements may violate the Feonomic Competition Act
of 1958, if they embody practices or clauses extending
beyond the exclusive rights of the patentee and not
construed as an essential coroflary of those rights

144. In TIreland, the Restrictive Trade Practices
Acts of 1953 and 1959 provide for inquiries anel reports
by the Fair Trade Commissinn, on the Lasis of which
the Commission may make orders which, wien con-




firmed by act of the Parliament, may prohibit certain
restrictive and unfair practices in relation to the supply
and drstribntion of the goods concerned.

143, In Finland, the basic antitrust law is the Law
on Restriction of Competition of 18 January 1957,
This Jaw applies to agreements which require the
contraction or restriction of entrepreneurial activity or
demand the observance of certain prices or practices
or which restrict or are intended to restrict the con-
tracting parties’ frecdom of competition i some other
nnner, and to otlier restrictions of competition. Jt
also applies to enterprises which have “such & dominat-
ing position in some field of entreprencurial activity that
competition must be deemed to be lacking in this sphere
or to be essentially restricted”. In the latter connexion,
it is recognized that a patent is a monopoly permitted
by law, and accordingly : “Only restraints of competition
assoctated with the patent but not belonging essentially
to the patent are governed by the legal regulations
relating to restriction of competition.”

146. Dennmark, Norway and Sweden have antitrust
legislition similar to that obtwning in Finland, in that
enterprises are required to supply to the Government
information concerning restrictive business practices; a
register of such information is maintained; and anti-
trust enforcement is based to a large extent on the
principle that publicity and governmental investigation
will prove effective, in most cases, in curbing harmful
restrictive business practices.

147, In Canada, the Combines Investigation Act,
1927-46, prohibiting combinations which restrain trade
or commerce, is applicable to patent licence agreement-.
The statute contains a specitic provision that, in any
case where the exclusive rights conferred by patents
have been used s0 as to (a) unduly limit the facilities
for transporting, produeing, snpplying, or dealing with
an article or commodity which may be the subject of
trade or commerce, (&) imdnly restrain or injure trade
or commerce in such article or commodity, (¢) unduly
prevent or limit the production of such article or
commodity or unreasonably enhance its price, or ( d)
unduly prevent or lessen competition in such article or
commodity, the court may issue preventive orders.
Such orders mav declare any agreement relating to
the use of the patent void in whole or in part, restrain
the carrying out of provisions of such agreements, or
direct the granting of licences under the patents involved
to such persons and nnder snch terms and conditions
as the court may deem proper.

48, Restrictive business practices in the Uhnited
Kingdom are governed by two basic laws, the Restrictive
Trade Practices Act of 1936 and the Monopolies and
Restrictive Practices (Inquiry and Controls) Acts of
148 and 1953, as amended by the Restrictive Trade
Practices \et of 1950, The Restrictive Trade Practices
Act of 1956, part 1, applies to anv agreement. hetween
two or more persons carrving on nunufacturing, <ales
or processing activities within the United Kingdom,
containing restrictions as to prices to he charged or
qoted ;. termis or conditiors F manufactire or «rle -
gmality of goods to be procduced. supplicd or acamired
types of mannfactnring processes to be applied to
goods or the quality or kind of goade to which such
processes are to be applied:. or the persons to or from
whom or the places in which goods are to he hought
or sold or mannfacturing processes applied. All <nch

- Restrictive Trade Practices Act of 1956,

agreements are to be registered with a Kegistrar of
Restrictive Irade Agreements, and judicially inves-
tigutedd by a Kestnictive Practices Court in order to
deciare whetlier or not such restricions are contrary
to the public mterest. 1 any  such restriction i3
declared contrary to the public interest, it is void.

490 1w patent licence or  assignment  contains
nene of the above enmmerated restrictions except in
respect 0 an invention to winch the patent relates or
of articles made by the use of that invention, the
Restrictive Trade Practices Act of 1930 does not apply,
Agreements relating only to exports are not subject to
registration with the Registrar and adjudication by the
Conrt, but must be notited to the Noard of Trade;
however, this is not true of agreements involving both
domestic and export transactions, which are subject
to the procednres of the 1936 Act.

1530, The Monopolies and Restrictive Practices
(Inquiry and Control) Acts of 1948 and 1933, as
amended. provide that, if the Board of Trade considers
that certam specified conditions prevail in respect of
the supply of goods, or the application of any process
to goods or the export of goods from the United
Kingdom, it may refer such matters to a Monopolies
Commission for _investigation and report. Currently
exclnded from this requiremient are all snch agree-
ments that are required to be registered under the
The report
of the Monopolies Commission may, and in most cases
must, be laid before each House of Parliament. If the
House of Commons by resolution declares that con-
ditions operate or may be expected to operate against
the public interest, an application may be made to the
Comptroller-General of Patents undei section 40 of the
Patents et of 1949 1f it appears to the Comptroller.
General that such conditions in a patent licence restrict
the nse of the invention by licensees or the right of
the patentee to grant other licences under the patent,
or the patentee refuses to grant licences on reasonable
terms. the Comptroller-General may cancel or modify
such conditions or order the patent to be endorsed
with the words “licences of right”. The effect of such
an endorsement is that any person is thereafter entitled
to a licence on such terms as, failing agreement with
the patentee, are determined by the C. omptroller-
General.

151. The United Kingdom Board of Trade is at
present conducting a comprehensive review of legisla-
tion on monopolies and restrictive practices, but no
proposals or decisioris have yet been announced.

152, In the Federal Republic of Germany, section
20 of the Law Against Restrictions of Competition
of 27 Jnly 1957 contains prohibitions against restrictions
involved in the transfer of patents, utility designs and
rights relating to the protection of new plant varieties,
and the licences to such rights. and section 21 of that
Act indicates that similar provisions are applicable in
the field of unpatented technology  or  know-how.
Under section 200 (1) of this law. patent transfer and
lieence acreements are ineffective. in so far as t
Impose restrictions on the transferee or licensee whic
co hevond the scope of patent. (There have already
heen mentioned (see  .ras 133-138. above) certain
tvpes of patent licence restrictions that the statute
designates as heing within the scope of the patent




grant.) Paragraph (2) of section 20 sets forth other
restrictions on the transfer or licensing oi patent rights
which are not prohibited under paragraph (1), to the
extent that these restrictions do not extend beyond the
duration of the transferred or licensed right; these
will be discussed later in connexion with the effect of
antitrust legislation on specific restrictive business
practices (see para. 155 et seq., below). Under para-
graph (J3) of section 20, the Carte! Authority may grant
permission for restrictive agreements of the type
prohibited by paragraph (1), “if the freedom of the
transferee or licensee or of other enterprises to carry
on business activities is not unreasonably restricted
and competition in the market is not considerably pre-
judiced” by the restrictions. The concluding paragraph
(4) of section 20 provides that the basic antitrust
prohibition and exemptions contained in sections 1 to
14 of the 1957 Act remain unaffected by section 20,

153. In Japan, as already indicated (see para. 138,
above), certain restrictions that are within the patent
grant are recognized as not being inconsistent with
anti-monopoly policy. However, the unreasonable re-
straint of competition or unreasonable restriction of
business activities on the part of other entrepreneurs,
involving abuse of the patent right, are subject to
the Law relating to Prohibition of Private M iza-
tion and Methods of Preserving Fair Trade, hereinafter
referred to as the Anti-Monopoly Law. The applica-
tion of the Anti-Monopoly Law to specific restrictive
business practices is set forth below (see para. 156,
et s¢q.).

154. In the United States, section 1 of the Sherman
Act of 1890 prohibits combinations, agreements and
understandings among competitors which restrain the
domestic and forcign commierce of the United States
and section 2 of that enactment prohilits the mono-
polization or attempted monopolization of such
commerce. These provisions are in appropriate circum-
stances applied against the parties to patent assign-
ment and licensing agreements and snbject such parties
to both civil and eriminal proceedings instituted hy
the Department of Justice and to treble damage suits
by private persons who can show that they have heen
injured by the restrictive business practices in question,
In addition, “tie-in” clauses in patent licence agree-
ments have been held iflegal, not only under section 1
of the Sherman Act but also under section 3 of the
Clayton Act; the enforcement of the latter statute may
be either at the hands of the Department of Justice
or of the Federal Trade Commission. A civil suit
brought by the Department of Justice may result not
only in terminating the complained of restrictions, but
in rendering unenforceable, either permanently or for
limited periods of time, the patents involved in such
restrictions. It mav also result in requiring the patentee
to issue licences to all applicants upon the pavment of
uniform reasonable royalties.

“Tie-in" clanses

155. The insertion of a provision in a patent licence
agreement requiring the licensee to use patented or
unpatented materials supplied by the licensor, or not
to procure such materials from any other source, has,
as has already been indicated. been declared contrary
to the patent legislation of the United Kingdom and
several other British Commonwealth countries (see

para. 128, above). Such “tie-in” clanses have also
been held or stated to be tllegal under ‘he general
antitrnst legislation of the United States, the Federal
Republic of Germany, Japan, and the European Feo-
nomiic Community. However, i the three Litter cases,
if the use of the “tied-in" nuterial is indispensiable to
ensure the techuically unobjectionable exploitition of the
patent, the restriction may be legal.

Fixing resale prices of patented prodiucts

156. In Japan, the Federal Republic of Germany
aud the United States, the right to designate the sales
price at which a manufacturing licensec nay sell lies
within the power of the patentec. However, where such
provisions have been aimed at or resulted i mdustry
wide price fixing, or are part of a4 cross licensimy or
umltiple licence arrangement, they have been held o
violate the United States antitrust liws. ~tiilarty, i
the Federal Republic of Germany patent pooimy ar-
rangements and compulsory package licences cont:uning
such restrictions may be void,

157. In the Federal Republic of Gernmany,  the
fixing by a patentee or hicensee of a rescle price at
which wholesalers and retailers may sell i possible
only uvpon compliance with section 16 of the @.aw
Against Restrictions of Competition, anthorizing such
resale price maintenance for trade-mnarked goods  but
requinng  the registration with the Federal Cartel
Anthority of agreemeuts fixing such prices,

15¢. In the United States, a pateatee may fix the
resale price only of his wanufacturing licensees: the
sale of a patented product terminates the seller’s
control over it and exhausts the seller's right to contral
its resale price. Hence, in the United States, a patent
licensing programme which attempts to control the
prices of wholesalers and retailers contravencs the
Sherman Act.

159. In Japan, the patentee does not, as a rule, have
the right to designate the resale price of a patented
article; a patentee or licensee desiring to designate a
resale price must apply to the Fair Trade Commission
under article 24-2 of the Anti-Monopoly law. The
Commission has thus far allowed such resale price
requirements in the case of nine commodities,

160. In Finland, nnder section 12 of the Law on
Restriction of Competition, the Cartel Office can
forbid an enterprise from either fixing minimum resale
prices or from suggesting prices unless it is expressly
stated that the suggested price may be undercut when
the Cartel Office deems that such a restraint on com-
petition will be injurious to the consumer. The Swedish
Law of 1933 to Counteract Certam Acts in Restraint
of Competition, as amended in 1950, forbids resale price
agreements ;. while the Freedom of Commeree _Hnard
may grant exemptions from this prohibition, it has
done < in only a few cases.

Restrictions on sales tervitories

161. As indicated earlier, the limitation of a licensee
to selling a product within a particnlar area of the
country is within the patent right. However, it has
been held in th- United States that the purchaser of
a patented article in one part of the United States
mav resell it anywhere in the United States despite
such territorial restriction. Moreover, patent rights
granted by a United States or Japanese patent are only




co-extensive with the geographical limits of the country,
and do not justify an agreement by a licensee not to
export the patented product from the country, which
has been held illegal under the laws of those two
countries,

Royalties for unused patemts

162. In Japan, Federal Republic of Germany, and
the United States, the requirement of the payment of
royalties Ly a licensee covering patents which he is
not using is not in itself legally objectionable, However,
where a patentee coerces a licensee to accept a licence
under one patent on condition that the licensee accept
licences under another patent or a whole package of
patents (so-called “compulsory package licensing”), the
scheme may be attacked as hevond the grant of the
patent monopoly and as a violation of the antitrust
law.

163. In Brazil, special regulations have recently
been issied under the Transfer of Profits Act, which
apply to the use of patents and to the payment of
royalties. In order to receive governmental approval
for patent licence agreements, it is necessary to prove
that the licensee is in fact exploiting the jatented
invention, and that the patent is not a mere fiction in
the contract, designed to justify the payment of
royalties ¥

Cross-licensing and  patent-pooling  arrangements

164. Limitation of a licensee's territory or field of
operation, the fixing of his resale price and the limita-
tion of his output are proper exercises of the patent
power held by individual patentees. However, where
cross-licensing and patent-pooling arrangements are
involved, different considerations obtain. In the United
States, it has bheen judicially recognized that ernss-
licensing or patent-pooling may he necessary to resolve
patent conflicts or to ntilize mutually dependent or
blocking patents; in such circumstances, thev promote
rather than restrain competition (n the other hand,
such arrangements necessarily involve  co-operation
among competitors  that mav lead to unreasonable
restraints of trade violating the antitrust laws. In any
given sitnation, a determination of antitrust legality
therefore requires an examination of the purpose, the
power and the products of the parties involved. Ac-
cordingly. in many situations, patent pools an! eross-
licences involving price-fixing. division of fields, sup-
pression of the sale of unpatented products and similar
practices have heen held unreasonable and to violate the
antitrust faws,

E. INTFRNATIONAL FFFFCTS OF RESTRtCTIVE
ARRANCGEMENTS

165 While most eountries do not have laws pre-
venting patent misnse and restrictive business practices,
several countries, as the preceding paragraphs of this
report have shown, have taken legislative, administrative
or judicial action against such  restriciive  business
practices (which mav invelve patent nisuse) as tie-in
sales: the fixing of the resale prices of wholesalers
and retailers and, in some cases, of manufactnring
licensees: agreements not to export or not to sell in
3 See alsn section 4 below, “Assignment and licence agree-
ments with foreign patentees and know.-how owners”.
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designated areas; compulsory package licences; alloca-
tions of territories; and limitations of output. These
laws and decisions take no account of the domestic
or foreign nationality of the patentees or licensees
involved; the basis of the jurisdiction exercised by
the national authorities is the existenice of a domestic
patent, issued by the national government, and the
imposition by the patentee (or the licensee) of restric-
tions on the exercise of that patent that are considered
to he contrary to the public interest or to the policy
of the country. From the standpoint of that public
policy, the question of whether foreign or domestic
nationals are involved in the patent abuse is usuaily
not a consideration,

166. There is no international convention or rule
of law to prevent national governments from condemn-
ing or taking some legal action against abuses of patents
issued by them. On the contrary, the Paris Convention
expressly provides that each member State may ador
legis!~tion providing for the grant of compulsory fi-
cences in order to prevent abuses in the exercise of
patent rights (article 5, para. A2). The question has
heen raised nt times, however, whether, as a practical
matter, national governments can adequately cope with
the problem of harmfnl restrictive business practices
in international patent licensing agreements, i.c., agree-
ments where one of the parties or the licensed inven-
tions are of foreign origin. It ts therefore in order to
set forth in some detail two currently functioning multi-
lateral treaties dealing with restrictive business prac-
tices involving international trade, the Paris Treaty of
1951 establishing the Furopean Coal and Steel Com-
munity and the Rome Treaty of 1957 establishing the
Enropean Economic Community. Under these two
treaties, six conntries—Belgium, Federal Republic of
Germany, France, Italy, Luxembourg, and the Neth-
erlands-—have suhscribed to supra-national programmes
for the prevention and eontrol of restrictive business
practices, affecting—though not limited to—patented
articles and processes,

167, The specific restrictive practices against which
articles RS and 8 of the Rome Treaty Establishing
the LFuropean Economic Community are directed are
horizontal and vertical (resale) price fixing, whether
accomplished directly or indirectly; the limiting or
controlling of production, distribution, technieal
opment or investment; dividing of markets or sources
of supply; tie-in sales; the application of unequal con-
ditions for equivalent goods or services vis-i-vis other
contracting parties, to the competitive disadvantage of
such parties: and the fixing, directly or indirectly, of
other conditions of transacting business. Such provi-
sions are prohibited under article 85 (1) and (2) of
the Rome Treaty when they involve agreements be-
tween enterprises, decisions of associations of enter-
prises, and concerted practices “which are apt to affect
the commerce between Member States and . . . have
as their object or effect the prevention, restriction or
adulteration of competition within the Common
Market”,

168, Under article X5 (3) of the Rome Treaty,
the Conunission of the European Economic Community
has the authority t. cxempt from the prohibitions of
article 85 (1) and (2) agreements, decisions or con-
certed practices “which contribute to the improvement




of the production or distribution of commodities or to
the promotion of technological or economic progress”.
However, an exempted arrangement must meet not only
this test but three additional safeguards. The restrictive
arrangement :

(a) Must reserve “an appropriate share of the re-
sulting profit to the consumers” (the concept of “profit”
is not limited to that of price savings) ;

(b) Must not impose on the enterprises involved
restrictions going beyond those necessary for the at-
tainment of the above described rationalization objec-
tives; and

(¢) Must not enable such enterprises to “eliminate
competition in respect of a substantial portion of the
commodities involved”.

169. Article 86 of the Rome Treaty prchibits, as
incompatible with the Common Market, . . . the abusive
exploitation of a dominant position in the Common
Market or a substantial part thereo! by one or several
enterprises to the extent that it is capable of affecting
the commerce between Member Stutes”. The practices
which it is recognized may result in such an abusive
exploitation of market position are, with one exception,
similar to those referred to in connexion with article 85.
Tre basic difference is that the cartel restrictive prac-
tices covered by article 85 (1) are prohibited unless
exempted by the Commission under article 85 (3),
whereas the practices of market-dominating concerns
covered by article 86 are not forbidden unless they
amount to an abuse of market position.

170. Both the Commission of the Common Market
and the national antitrust authorities of the six coun-
tries constituting the Furopean Common Market have
the authority to apply articles 85 (1) and (2) and 86
of the Rome Treaty. However, only the Commission can
grant antitrust exemptions under article 88 (3). The
Commission is given far-reaching investigative powers
and the power to impose heavy fines or penalties not
only in connexion with its substantive decisions, but
also in connextion with false information given it or
failure to comply with its investigative requests.

171. Persons who wish to have their a-ceements
exemnpted pursuant to article 85 (3) of the Romne Treaty
are generally required to register such agreements
with the Commission. To date thousands of such agree-
ments have been filed with the Commission, but the
Commission has been very slow in arriving at any
definitive policies. The only declaration of policy that
the Commission has made with regard to patent ficence
agreements is the one referred to earlier in this section
of the report. In addition to the restrictions already
mmiomtcro;s falling within the scope of the Spatem
grant and therefore not prohibited by article 85 (1),
the Commission has indicated that it will not regard
that article as prohibiting an agreement by the licensor
to grant no other licences and to refrain from ex-
ploiting the invention himself, and commitments to
communicate unpatented know-how acquired in the
course of exploiting the licensed inventions or to grant
licences on improvements or on new patent applications.
However, in the latter connexion, reciprocal cross-
licensing of patents and know-how by the licensee is
valid only if it is not exclusive and if the licensor has
assumed analogous undertakings.
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172, The Commission has not vet laid down its
policy with respect to the export of patented articles
from one member to another member of the Commmon
Market. However, considering the underlying objectives
of the Rome Treaty to hreak down all territoril har-
riers to trade among its member countries, one of the
most important issues pending before the Commission
is the extent to which it will authorize conditions in
patent licence agreements preventing the expore of pat-
ented articles outside of the territory for which the
licensee holds a licence.

173. Roughly speaking, article 65 of the Paris
Treaty establishing the Iluropean Coal and Steel Com-
munity covers the same type of restrictive bnsiness prac-
tices as are covered hy article 85 of the Rome Treuty.
Similarly, its prohibitions apply to all agreements, de-
cisions and concerted practices “tending directly or
indirectly to hinder, restrict or adulterate the normal
eneration of competition within the Common Market”.
The High Authority of the Community is authorized,
under article 6§ (2) of the Paris Treaty, to exempt
from this prohibition specialization agreements, joint
buying and selling arrangements and certain atrlogous
distribution agreements, if it is satisficd that such
arrangements

(1) Contribute to a substantial improvement in the
production or distribution of the products involved, and
are essential to the achieving of such a resnlt ;

(2) Are not more restrictive than is necessary for
such purpose; and

(3) Do not give the interested parties the power
to fix prices or control or limit the production or sale
of a substantial part of the products mvolved, or pro-
tect the parties from effective competition by other
enterprises within the Community,

174. The Paris Treaty provisions cover only two
basic commodities, coal and steel. The problem of the
future permissible scope of patent licensing ngreements
within the Common Market is therefore primarily de-
pendent on the interpretation of the later Rome Treaty
establishing the Furopean Economic Comnumity, which
covers all commodities other than those within the
jurisdiction of the European Coal and Stecl Community.

F. CONCLUDING OBSERVATIONS

178. In evaluating the foregoing national and inter-
national developments with respect to the control of
restrictive business practices, it must be horne in mind
that most of these developments are of comparatively
recent origin. With the exception of the United States
and Canada, the legal developments at the national level
have all taken place subsequent to World War 1],
The dates of the initiation of the two international
programmes for the control of restrictive husiness prac-
tices, those of the European Coal and Steel Community
and of the European Fconomic Commnnity, are 1952
and 1957, respectively. Because of this lack of historical
background, the complex nature of the problem, and
other reasons, it is not possible to say how effective
has been the enforcement of the policies against mo-
nopoly and restrictive practices laildl down in tnhe various
nationa! and internationa)l measures. It 15 clear, owever
that, for the effective enforcement of these pulicies,



a large nnmiber of trained personnel armed with ade-
quate investigative powers, and appropriate legal sanc-
tions, are required,

176. While some under-developed countries, such
as Mexico and Argentina, have in the past adopted
general antitrust measures, there is no indication that
snch measures are cnrrently enforced. Brazil has more
recently adopted new antitrust legislation, and Australia
has under consideration the adoption of such legislation,
However, tlic bulk of the countries with antitrust legis-
lation are industrial eountries. If, as is the faet, the
industrial countries find difficulty in putting into prac-
tical effect the general legal standards formulated in
their national antitrust legislation, even more difficulty
will be encountered hy the under-developed countries.
While these diffientties should not deter developing
countries from adopting antitrust provisions which
might reduce or counteract the restrictive abnses, it
seems more aporopriate to conditions in developing
countries to favour measures for the screening and
regulation of assignment and licence agreements (see
below, section 4).

177. In this connexion, another probfem arises re-
garding agreements for the licensing or transfer of
unpatented technology  (“know-liow”). Such agree-
ments may contain restrictive conditions that are con-
trary to the national public policy. It is also recognized
that the same tvpe of restrictions may be present in
know-how licence agreements as are to he found in
patent licence agreements. This suggests that any ex-
amination of restrictive business practices in connexion
with the transfer of technology to under-developed
countries is necessarily incomplete if it confines itself
to the conslderation of patents and ignores kuow-how.

178. There are, however, special problems and diffi-
culties with respect to know-how. The economic and
legal considerations relevant to restrictions placed on
the nse of know-how have not received as intensive
exploration as has been the case with respect to similar
restrictions imposed in connexion with the utilization
of patents. Also, national govermments have a Detter
legal basis for coping with patent licence restrictions,
becanse a1 patent is a privilege granted by the State,
the limits of which are expressed by the cliims and
specifications of the patent, and on the exercise of
which the State can impose conditions. In the case of
know-how, CGiovernnients are dealing with a type of
private property, the legal status of which is subject
to considerable nncertainty and the economic nature
of which it is difficult to define with | recision. This
issue as well as the varions aspects of Governments’
regulation of patent and know-how assignment and
licence agreements are further discussed below in
section 4,

3. Public use of patented inventions

179. The preceding sections have discnssed how
national patent legislation through compulsory work-
ing and licensing provisions deals with the problems
of non-use and misuse of patents. These provisions
reflect a wide-spread public interest in the proper and
effective utilization of inventions (as does the exclu-
sion from patentability of certain items affected with
a special public interest (see chapter 1.3)).
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180. This section will deal with other legal provi-
sions designed to serve this interest by bringing about
the use, by governmental agencies or by persons other
than the patentee, of patented inventions, without neces-
sary reference to whether the patentee is himself work-
ing the invention.

181. The two most common methods for throwing
open patented inventions to use hy others than the
patentee are: (a) compulsory licensing of patents to
interested parties and (b) the expropriation of the
patented invention by the Government, with or with-
out the pussible consequence of placing the invention
within the public domain. In both cases, there arises
the issues of the compensation to the patentee and of
the administrative or judicial mechanics and authority
for determining such compensation.

182. National laws differ as to the extent to which,
and the legal procedures under which, Governments
will De entitled to the use of patented inventions. Thus,
the poticy of the United Kingdom has been to limit
the governmental authority to nse inventions to wat-
time periods and to the purpose of maintaining, con-
trolling and regulating supplies and services essential
to the well-being of the community, their equitable
distribution and their availability at fair prices, Ef-
forts to give the Government similar powers under
peacetime conditions have been unsuccessful. Thus, a
recent United Kingdom report has concluded that, in
normal times, government departments should be in
the sume position as any ordinary manufacturer and, if
unable to come to terms with™ the patentee, should
apply for a compulsory licence.®

I83. On the other hand, a recent Indian report has
recommended that existing governmental powers to
use patented inventions shonld be expanded, so that
all governmental departments, and public corporations
run by the Govermnent, would be empowered to use
patented inventions on the payment of reasonable com-
pensation as determined ly a special statutory proce-
dure, without neced to resort to the general procedure
of application for compulsory licence.

184, National policics differ, not only as to the cir-
cumstances under which Governments may use patented
inventions, but as the nature of the public interest
which justifies the compulsory licensing or expropria-
tion of patented inventions and as to the proc:
employed in connexion therewith. As will be seen from
the ensuing summary of national legislation, the public
interest which justifies compulsory licensing or expro-
priation measures may relate to such diverse matters
as the national defence, public health improvements
in the halance of trade of the country, development of
special resources available in the country or industrial
development in general. An examination of these dif-
ferent rules indicates that compulsory licensing or ex-
propriation are considered as special alternatives, used
only in exceptional situations. The basic concept of
the patent system is that the patent owner—i.e., the
inventor or his assignee or licensee—is ordinarily in
the best position to assure the most effective exploita-
tion of his invention. C ompulsory licensing or expro-

39 United Kingdom, Final Report, op. cit., paragraphs 56-91.
¥ Indian Report, or -it., paragraphs 168-174.
1 As will be seen, ublic use of patents in the food and drug
field function as an alternative to the exclusion of rhis field
from patentabrlity (see chapter 1.3 above).




priation can he effective only where the patented inven-
tion is critical to the production of a commodity and
the industrial development iu questiou is not dependent
also ou unpatented technology or other resources within
the control of the patentee. The need of a country for
a patented prodnct or the utilization of a patented
process must be weighed against the possible deterrent
effect that compulsory licensing or expropriation Hay
have on the patentee's incentive to engage in further
mventions or to invest in the industrial exploitation
of his technology.

185. Various provisions for compulsory licensing or
expropriation of patents in the public interest are sim-
marized in annex D, Synoptic table of major provi-
sions of patent legislation in selected countries (column
7). However, some provisions of special interest, which
were set forth in the Governments’ replies to the Ques-
tionnaire, will he mentioned here,

186. In Czechoslovakia, in cases where the patented
invention has a particular importance for the State,
such as defence, and no agreement on licensing condi-
tions has been reached between the enterprise needing
the invention and the patentee, the Office for Patents
and Inventions may decide to allow the State to use
the imvention without the consent of the patentee. [f
there is no agreement hetween the parties regarding
compensation, that issue is decided by the courts.

187. The legal provisions in the Scandinavian coun-
tries are of special interest in view of the revisions
suggested by the Nordic Committee. In Denmark,
there are no provisions regarding compulsory licensirg
on general grounds of the public interest (as distin-
guished from non-use of patents). In Fisland, if an
invention proves to bhe such that the national interest
requires its immediate use by the community, the
patent may be expropriated by the State for public
needs (section 25 of the Patent Act). The expropria-
tion may cover all rights deriving from the patent or
he restricted to the right to use the patent for the
needs of the State itself. In addition to the possibilit
of expropriation, if the invention is of general uscfuz
ness, it can be ordered to be made generally available
to the public (section 35 (2) of the Patent Act). The
power hoth to expropriate an invention and to order
that it be made freely available to the public is vested
in the Gevernment, and reasonable tion must
be paid to the patentee by the State in both cases. If
no agreement is reached as to compensation, the pat-
entee may institute judicial proceedings against the
State to determine the compensation ( section 36 of the
Patent Act). In Noruway, compulsory licensing may he
granted to the Government under the expropriation
provisions of section 8 of the Patent Act, irrespective
of whether the patentee is working the invention, Un-
der these provisions, it ‘s also possible for the Govern-
nient to authorize private utilization of the patent at its
expense. In Sm'dgn. under section 17 of the Patent
Act, the Government may decide thut an invention
shall be free for use by the general public or by the
State, notwithstanding any patent. Tn such a case,
however, the patentee is guaranteed full compet <ation,
to be determined in the last instance by the courts,
The preliminary report on Nordic patent legisiation
(prepared by a conenittee representing Denmark, Fin-
Lind, Norwav and Sweden) proposed to permit com-
prdsory licensing where, in the public interest, there

are weighty rensons for sueh aetion
of speadl swticaee inoview of the Nordie Cons-

This proposal is

mittee’s recommendation to allow the grant of patents
for foodstutts and drogs, and terminate the present
exchusion from patentalaliny under the mttonal Liws
of the four countries. Tt mdicares that, m the case of
mventions relating to {oodstatis and medicines, com-
palsory licensing provisions are constleted

by the
Commuittee as preferable to ton-patentability

18R In El Salvador. article 12 of the Patents Act
provides that patents may Le expropriated on grounds
of public utility, subject to the paymient of compensa-
tion. This applics when the unrestricted use of the
subject matter of the patent is likely to create an im-
portant new sector of national economic resonrces, and
the patentee refuses to allow the exploitation of the
patent in the comntry althongly this is feasible.

IR0 1 the Federal Republic of Geriany, the
patent law requires the granting of 3 compulsory hi-
cence in the public interest. The public interest mmst he
affected to a consideralile extent hefore i conipnlsory
licence may be justified. The Governmient's reply men-
tions that in recent years ouly a very small nnmber of
compulsory licences have been granted, as in most
cases voluntary agrecmient is reached by the parties,
However, in the following cases, the conrts have de-
cided that the public interest justifies the grant of a
compulsory licence: (a) supply of urgently required
raw materials; (b) the need for free use of Inghty
valuable niaterial for scientific purposes: {¢) avoidance
of plant shut-down or large-scale disniissal of em-
ployees; (d) higher standards of safety and Dhetter
hygienic conditions in plants,

190. In Franmce, there has been in effect since 1933
a special licensing system, in the interest of public
health, relating to pharniaceutical processes and prod-
ucts. These provisions are upplied when the products
involved are not at the disposal of the pablic in suf-
ficient quantities, do not possess sufficient quality or
are sold at too ligh prices. In this case, a special
licence (licence spéiciale) nmay be granted by the min-
ister in charge of industrial property, upon the advice
of a special commission. The commission is empowered
to fix the rate of royalties, as well as other provisions
of the licence.

191, In Hungary, patents are worked primarily Ly
State enterprises and State organs. The working of
patented iaventions required by economic needs of the
nation may, therefore, he achieved bv instructions of
superior governmental organs, such as the decree of
the competent minister, without reconrse to a com-
pulsory licensing procednre. While the working of inven-
tions is enforced by administrative procecdings without
any need for court decision, the adequacy of the com-
pensation is determined Ly the conrts.

192, Tn India. section 23 CC of the Patents and
Desgzies Act. 1911, anthorizes the Comptroller of
Patents, on the application of any interested person,
to grant licences under patents relating to {a) sub-
stances capuhle of Leing w-ed s foods, medicine, or
insecticides or in the production of such products, or
(hy processes for producng el substances, or (c)
mventions capable of heing nsed s part of surgical
or curative devices, unless it appears to him that there
are goonl rensons for refusing the application. In set-



thing the terms of licences under this provision, the
Comptroller is required to endeavour that the products
in_question be available to the public at the lowest
prices consistent with the patentees’ deriving a reason-
able Denefit from their patent rights. With respect to
patents on substances or processes other than those
mentioned above, if the Central Government is satistfied
that it is expedient or necessary in the puldic interest
that a licence thereunder be granted, 1t may notify
to this effect in the Official Gazette, whercupon the
same provisions apply as in the case of foods, medicine
and insccticide, to the extent they can he made ap-
plicable. However, over a recent five-year period
twenty-two compulsory licences were requested on
grounds of public interest relating to food and medi-
cines, and only one granted.

193. In Isracl, section 21 of the Patents Ordinance
provides that any interested person may present a
petition to the Registrar of Patents alleging that a
reasonable requirement of the public with respect to
a patented invention has not been satisfied and asking
for the grant of a compulsory licence or, in the alter-
native, for the revocation of the patent. Hf the parties
do not come to an arrangement hetween themselves,
the petition is referred by the Registrar to the court.
If it is proved to the satisfaction of the court that
the reasonable requirements of the public with reference
to the patented invention have not been satisfied, the
patentee may be ordered by the court to grant licences
on such terms as the court may think just. If the court
is of the opinion that the reasonable requirements of
the public wiil not he satisfied by the grant of licences,
the patent may be revoked by order of the court.
There are under consideration provisions for making
available to the public, under a compulsory licence,
patent rights relating to the production of food or
medical products.

194, In Japan, if the working of a patented inven-
tion is particularly desired from the viewpoint of
public interest, anyone desiring to work that invention
may, after obtaining the appioval of the Minister of
International Trade and Industry, consult the patentee
or exclusive licensee for the latter’s consent to work
the invention. If no agreement is reached, the Minister
of International Trade and Industry may order that a
licence be given by the patentee or the exclusive li-
censee.

195. In the Republic of Korea, when a patented
invention is considered to be useful in the national
defence or public interest, the patent righ:s may be
limited or expropriated by the Government. and the
invention may be worked by the Government or by any
other person licensed by the Government. The Gov-
ermnent or the licensee, as the case may be, is required
to pay compensation,

196. In the Netherlands, the granting of compulsory
licences is provided for by articles 34 and 34 A of the
Patent Act, which specifies public interest, national
defence, and the interest of domestic industry as
grounds for granting compulsory licences.

197. In the Philippines, compulsory licences may be
granted to any person if the patented invention relates
to food or medicine or is necessary for the public
health or public safety.

198. In Poland, a compulsory licence may be granted
if the working of the invention is necessary for the
national defence or the implementation of the economic
plans of the State.

199. In the Republic of South cAfrica, section 48 (1)
of the Patent Act provides that, where a patent is in
force it respect of a substance capable of Deing used
as food or medicine or in the production of food or
medicine, or a process for producing any such sub-
stance, or any invention capable of heing used as, or
as part of, a surgical or a curative device, the Com-
missioner may, on_ application ade by any person
interested, grant a licence on such terms as he thinks
fit. In settling the terms of licences under this provi-
sion, the Commissioner is asked to endeavour to secure
that food, medicine, surgical and curative devices shall
be available to the public at the lowest prices consistent
with the reasonable advantage that the patentee is sup-
posed to derive from his patent rights.

200. In the United Kingdom, the Comptrolier-
General of Patents is authorized under section 41 of
the Patent Act, 1949, to grant an applicant a licence
under a patent relating to a substance capable of bein
used as food or medicine, or in the production of foo§
or medicine, or a process for producing such a sub-
stance, or any invention capable of being used as, or
as part of, surgical or curative devices. Such an applica-
tion may be made and the licence granted at any time
after the sealing of the patent. These provisions re-
placed prior legislation which had excluded food and
medical products from patent protection.3

201. In the Sovict Union, compulsory licensing is
provided for in the event an invention is of particularly
great importance for the State but an agreement is not
reached with the patentee for the assignment of the
patent or for its licensing. In such a case. the patent
may, by decision of the Council of Ministers of the
USSR, be compulsorily purchased by the State or an
appropriate organization may be given permission to
use the invention: payment to the patentee is also pro-
vided for. In practice, however, there are no cases
where the Government of the USSR has used its right
of compulsory purchase of a patent or its right to ac-
quire a licence,

202. In the United States of America, the use of
patented inventions by the Government is governed b
statutory provisions relating to specific situations, suc
as the national security provision of the Patent Act
of 1952, the Tennessee Valley Authority Act and the
Atomic Energy Act. The last-named provides that, as
to patents applied for before 1 September 1964, the
Atomic Energy Commission may dcclare any patent
covering an invention or discovery of primary im-
portance in the atomic energy field to he affected with
the public interest. The Commission is thereupon em-
powered to licence such a patent, making provision for
a reasonable royalty to the potent owner. No such
compulsory licences have heen issued under the Atomic
Energy Act. In addition, the United States reply points™
out that the patent law provides that injunctive relief
for patent infringement be granted in accordance with
the principles of equity. Therefore, the courts have
denied injunctive relief for patent infringement where

.42 This is the same development that is envisaged by the
Nordic Commitiee in its drafi law. See paragraph 187 above.




public health and safetv demand that the infringing
use be continued, and left the patentee with the remedy
of damages only.

203. In Yugoslavia, a patent may be expropriated
if this is in the public interest, which is determined
Iy the Council of Producers of the Federal People’s
Assembly.

204. In Canada, the report of the Commission on
Patents of Invention® deals with the issue whether
inventions intended for or eapable of being used for the
preparation or production of food or medicine should
he subject to special compulsory licensing provisions
and answers this question i the affirmative. It recom-
ments the adoption of a provision similar to those in
effect in India and the United Kingdom.

4. Asmignment and licence eements with
foreign patentees and know-how owners

A. PATENTED AND UNPATENTED TECHNOLOGICAL )
KNOW-HOW

205. Agreements to assign or license patents are
in the main governed by the general contract law of
the country, and not by national patent legislation.
However, as Ias been pointed out in section 2 above,
res*rictive conditions in such agreements are, in those
countries which have such legislation, governed by the
antitrust law or, in a few cases, by the patent statute.

206. In addition, under the patent laws of many
countries it is required, as a condition of the patent
assignment or licence being valid as against third
persons, that it Le in writing and registered with the
appropriate government office, i.e., Patent Office, Of-
fice of Industrial Property, or the Ministry charged
with supervision of patent matters.

207. The supply of technica! know-how to enter-
prises in developing countries is not limited to patent
assignment and licence agreements. in fact, the transfer
of patented or unpatented technical know-how may be
accomplished through a variety of types of agreements.
Among the most common “are licence agreements
under which the licensee is granted certain rights to
manufacture and sell products utilizing inventions,
processes, techniques and other industrial property
rights of the licensor, Other agreements for the supply
of know-how may be embodied in agreements for the
supply of technical services; engineering and construc-
tion contracts: management contracts; sales service
contracts; trademark licences; distributorship agree-
ments; and contracts for the rendering of financial
advice and assistance.* In practice, these arrangements
seldom fall into neat categories. Their common link is
their function of providing access to information and
expertise embodying the accumulated experience, ex-
perimentation and research of the know-how owner.

208. Know-how agreements are thus not necessarily
restricted to the transfer of rights to patented inven-

43 Op. cit,, pp. 93 ef seq.

44 For a detailed discussion of these arrangements, see chap-
ter T, Contractual devices for the transfer of technical and
managerial know-how from enterprises in industrialized coun-
tries to enterprises in under-developed countries, in “The Pro-
mution of the Interrational Flow of Private Capital”. Further
Repor: by the Secretary-Ceneral (E/3492, 18 May 1961).

tions. In many cuses, such agreenmients may involve
unpatented formnlae, processes and Dlueprints, trade
secrets and other forms of industrial property wlich
are as, or more, inportant to the licensee thay the
licensor's patent rights, Frequently, the agreements will
mvolve the trimster of know-how throngh the render-
mg ot services by technical or nenagernal personnel
who have accumulated the necessary shills or ex-
perience.  Agreements providing for “the transter of
unpatented  know-how NN certun cases, replace
patent licensing and assignment where the cliterprise
possessing the know-liow is willing to miake it available,
but feels that the national patent legislation or other
circumstances involved in doing brsmess in a speeific
country, make patent leences or transfers nnside, The
problem has heen pointed ont in some of the govern-
ment replies (see parias, 94, 95 above )

209. The relationship  between  patented ond -
patented know-how is of importance, particnlarly in
the light of the frequent experience that the information
concerning patented inventions which s disclosed and
available for general use through the publication of
the claims and specitications of the patent, and i other
technical publications, is, in most cases, not suflicient
to enable third persons to work the invention, mless
the latter also has access to the complementary —nyn-
patented—know-how. T this situation, two different
assumptions may be considered: (a) that the patentee
will pass on his secret know-how ounly where it is
assured of patent protection or (b) that the pateniee
is able to perfect his control over lis-—-patented and
non-patented-—technoiogy even in the absence of patent
legislation, through the terms of his licence agreement
with the user. The respective cconomic implications
of these two assumptions are discussed in part Two,
chapter IV below.

210. Patents and other forms of industrial property,
such as trademarks, copyrights and designs, are the
subject of national and nternational meastires of legal
protection. On the other hand, international instry-
ments dealing with industrial property generally nike
no mention of unpatented know-liow. Very little s
definitely known concerning the protection afforded
know-how under national laws, particularly as related
to the question of the wrongful appropriation, misuse
or unauthorized use of know-how by third persons,
It is, of course, possible to point to the contract
between the licensor and licensee as the main legal
instrument governing the relationship hetween  those
parties, but the contract usually docs not afford pro-
tection as against third parties,

211, An interesting attempt*® has heen made to bise
the legal protection granted to unpatented know-how
on the general protection afforded nneder nation:l legral
systems against acts of unfair competition. This leads
to the further suggestion that the unfair competition
provisions of the Paris Union Convention (article 10
bis) may he applicable to know-how agreements, this
providing an international approach to the problem,
While such an approach is of considerable interest nne
may he of some utility, it docs not provide a sativfactory
snlition of the problem. In view of the important role

45 Stephen P, Ladas, “Legal Protection of Rnpow-How”
The Patent, Trademark and Copyriokt Journal of Fescarch and
Fducation, volume 7, No. 4 (1963), p. 397,




that unpatented know-how plays in the transfer of
technology to developing conntries, it is considered
essential to detine it and provide for its legal pro-
tection,* i a way that will take care of the special
needs both of the developing eountries aned of the
kuow-how owners, This may be accomplished in con-
uexion with the revision of appropriate national and
international measures relating to patents and other
forms of anduatrind property,
B, GOVIRNMENTAL INCENTIVES

212, The Governments both of industrialized and
of developing comneries catt play an important role in
etcotragimg the transfer of patented and unpatented
know-how from industrialized to less developed coun-
trics. This may be achieved through  adnunistrative
action, by gronting special benetits and privileges in
eonnexion with know - how arrangements which receive
official approval ¥ Most of the measures adopted by
the Governments of developing countries for the purpose
of enconraging such patent licence and transfer
agreements, involve the relaxation or avoidance of
otherwise applicable exchange controls and the provision
of tax iucentives. Other measures having the same
purpose are gnarantees against expropriation and as-
surances concerning the employinent of foreign technical
and managerial personnel. These measures may be a
part of the generally applicable tax, exchange control
of labour laws of the conntry, or they may form part
of legislation specifically relating to foreign investments,
In nearly every case, administrative action in the form
of screening and approval by the Government is
required before the incentives are made available.

213. A few industrial countries have reported the
existence of governmental policies caleulated to en-
conrage the dissemination of their technology to devel-
oping eonntries, Thus, the faws of the Federal Republie
of Germany, Japan, Switzerland and the United States
provide investment gnarantees for their nationals who
are engaged in the export of patented and other
techinical know-how,

218 The federal Republic of Germany states that,
in monv treaties for the promotion of investments con-
clided by it with developing conntries, patents are
considered property rights and protected as such.

215. Japan provides that the transfer of inventinns
and know-liow from Japan to other countries may be
protected nnder the Txport Insurance law. This law
aims at compensating, among other export risks, any
loss incnrred by the suppliers of techniques and tech-
nieal services resnlting from their mability to collect
the remureration stipnlated in their contracts. Japan
also provides that the exporters of patented or other
know how may deduct, from their taxable income, 50
per cent of the proceeds arising from such export.
(See Speeinl Taxation Measnres Law, arts. 21-3,
55 3.

48 Syme ideas in this connexion have been proposed by the
Feonomic Commission for Furope (see docnments F/ECE/
Trade '8, and F/VCF/ Trade /100, and its Ad Hoe Working
Party on Contract Practices in Fngineering considered a maodel
form of contract relating to sale of know-how.

4T For a detailed discussion of these incentive measuores, see
“The Promotion of the Intermational Flow of Private Capital”,
Further Report by the Secretarv-General (E/3492).
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216. Swuitzerland, in the Federal Law of 26 Sep-
tember 1938 provides for guarantees against risks
incurred in connexion with the exportation of technical
knowledge,

217. The [nited States provides investment guar-
antees under the Foreign Assistance Act of 1961, as
amended. This includes guarantees in connexion with
the licensing of “‘patents, processes, or techniques”,
against the pavment of royalties. The specific risks
covered by the gnarantees are: inconvertibility of
foreign enrrency receipt into dollars, loss throngh ex-
propriation or confiscation, and loss from damage to
phvsical assets caused by war, The gnarantee pro-
gramme is administered by the Agency for Inter-
national Development. The agency requires the investor
to furmish it, as part of the guarantee application, with
a copy of the licensing agreement, and mnust be satisfied
with the reasonableness hoth of the rate of royalty
and of the estimated rovalty payments,

218 The Soviet Union states that it renders tech-
nical assistance to under-developed countries “on the
hasis of bilateral inter-governmental agreements, or
throngh the United Nations”. The policy of the Soviet
Union is to give this assistance, tncluding the granting
of licences to use Soviet inventions, free of charge; not
to lay down anv conditions in respect of sales of pro-
ducts and not to insist on exclusive rights of any kind
to purchase products; and not to participate in the
ownership or management of the undertakings built
with the help of such assistance. 48

219, Several developing countries have adopted spe-
cial tax and other measnres in order to encourage the
local absorption of foreign technology, through assign-
ment and licensing agreements relating to patented and
unpatented technological know-how.,

220. The Israel reply indicates that Israel seeks to
pronmote the receipt of patents and know-how as in-
vestments from abroad and at the same time to encour-
age the transfer of knowledge to other developing
countries. While the latter is effected chiefly through
the Government’s technical assistance programme, the
transfer of patents and know-how to Tsrael ts promoted
by the Encouragement of Capital Investment Law of
1959, under which foreign know-how may qualify as
capital investment. In snch cases, the investor ma
enjoy special tax benefits and transfer guarantees, l’(’
the know-how takes the form of the services of foreign
technicians, the salary of snch technicians may be
entitled to special tax rates.

221, In the Republic of Korea, atticle 16 of the
Foreign Investment Encouragement Law of 1960 pro-
vides that, in the event a registered foreign investor or
Korean national desires to conclude contracts with a
foreign national for the transfer of patent or other tech-
nological rights, the contracts must be submitted for
approval to the Chairman of the Economic Planning
Board. Upon the approval of the contract, the remit-
tance of the compensation due the foreign national
under the contract is permitted. Article 20 of the law
provides for the rednction or remission of taxes upon
the payments made onrsuant to such contracts, as fol-
lows: the whole c.mpensation is exempted from income

48 See also above, paras. 92, 93.



tax or corporation taxes for a period of five vears from
the date when the contract was signed; the amonnt of
such tax is reduced by two-thirds for the next two
vears: and the amount is reduced by one-third during
the eighth year.

C. APPLICABLE GOVERN MENT REGULATIONS

222. In many countries, both industrialized and
under-developed, the terms and conditions of patent
assignment or licence agreements, whether they involve
nationals or foreigners, are not subject to  govern-
mental supervision. On the other hand, the tendency
of many countries is to examine the terms of assignnient
or licence arrangements for the supply of patented and
nnpatented technological know-how in the light of
their probable effect on local private and public inter-
ests, and to take appropriate steps to eliminate actual
or potential disadvantages to such intercsts. As a prac-
tical matter, this means that the local government indi-
cates to the enterprise supplying the know-how that an
agreement which fails to meet official standards will
have to be revised before the necessary approval or
desired incentives will be granted.

223. One obvious area of potential abuse by the
know-how supplying enterprise is the charging of an
excessively high royalty or fee. Thus, government ap-
proval of terms of agreements between foreign paten-
tees and domestic licensees or assignees is required
mainly in connexion with the reasonableness of royal-
ties and the transfer abroad of royalty payments, and is
usually part of the general administrative machinery
for regulating foreign exchange. It is, of course, exceed-
ingly difficult for a governmental agency to ascertain in
each case what constitutes a fair rate of payment. One
way of treating this difficulty is to take the approach of
fixing maximum rates of compensation anc;’ adopting
certain basic rates which will be applied unless some
extraordinary benefit to local interests justifies an
exception. Thus, the Government of India tas adopted
a ceiling royalty rate of 5 per cent which can be ex-
ceeded only in exceptional cases.

224, In Brazil, new regulations have recently been
issued under the Transfer of Profits Act, which relate
to the use of patents and the payment of royalties. These
regulations do not specify the system of control or pay-
ment, but are based on the policy of conserving foreign
exchange. Thus, when the licence agreement is based
exclusively on unpatented know-how, it is necessary to
ascertain whether the know-how is actually needed, that
is to say, whether there are not in Brazil techniques
and specialists capable of taking the place of the foreign
technical expertise. Similarly, if the agreement involves
the exploitation of a patent, it is necessary to ascertain
whether the patent is currently being applied in Brazil,
whether its exploitation is useful to Brazilian industry,
and whether the Brazilian licensee is in fact exploiting
the patented invention. The Government of Brazil ad-
vances the following explanation for these regulations :
“The purpose of this is to ensure that the patent is
mot a mere fiction in the contract, designed to justify
the payment of royalties. Although it is in general use
all over the world, the system of royalties affects the
under-developed countries more than others, since they
do not possess the facilities and the experts, and hence
have to accept restrictions and obligations of an eco-
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nomic character, some of them preindicial to the interest
of the country.”

225. In China, nnder the Patent Taw. aliens and
nationals are required to apply to the Patent Oltice for
approval of the terms of patent licence and assignment
agreements.

226. In Cuba, the transferability abroad of rovalty
payments for the nse of patents is governed Dy the law
reguloting the export of foreign currency,

227. In Czechoslovakia, the approval of the Ministry
of Toreign Trade is needed in connexion with licences
and similar agreements with forcigners regarding the
use of inventions and patents, The regulations relating
to foreign exchange are applied to such agreements,

228. In France, the general provisions governing
forelgn exchange apply to patent agreements, hat the
practice in this connexion is described as liberal,

229. In Hungary, it is required that an application
be made to the Ministry of Foreign Trade for approval
ot the terms of agreements hetween forcign patent
owners and their domestic licensecs. The transfer
abroad of royalty payments for the use of foreign pat-
ents and know-how is governed by the gener:i provi-
sions of the foreign exchange regulations.

230. In India, the provisions of the Indstries (De-
velopment and Regulation) Act, 1951, which regulates
the establishment of industries in India. and of the
Foreign Exchange Regulation Act, 1947, which regn-
lates the remittance of rovalties and other paytients
abroad, are pertinent. According to these provisions,
payments of royalties abroad cannot be miade withont
first obtaining the written permission both of the
Central Government and of the Reserve Bank of ludia.

231, In Ireland, there are no special provisions re-
stricting agreements with foreign patentees. However,
under the Exchange Control Act, 1954, the permission
of the Minister of Finance is required for the making
of any payments to persons resident ontside the Ster-
ling Area. No specific provisions therein are applicable
to royalty payments, application in respect of which
may be approved by a bank, save in certain cases which
must he submitted to the Department of Finance for
consideraticn. However, the exchange control practice
in regard to royalty payments under patent agree-
ments is described as liberal.

232. In Isracl, foreign exchange control regnlations
(Regulations 12A and 4C of the Defence (Iinance)
Regulations, 1941) govern the terms of agreenients by
which foreign nationals license or assizu their domestic
patents. According to these regulations, it is illegal
for an Israel resident to enter into such agreements
unless approval is reccived from the Comptroller of
Foreign Exchange, who is an official of the Treasury.
This approval is granted only after a competent au-
thority has expressed its opinion on the necessity of
the agreement and on its terms. Where an agrecment
involves the licensing of patents to be utilized in
industry, the Comptroller of Foreign Fxchange seeks
the advice of the Ministry of Commerce and Tndustry,
and specifically of the Chief Engincer of the Ministry,
who acts upon the recommendations of the officers in
charge of the respective industrial branches. In the
usual case, the decision as to the amount of royalties
is left to the parties concerned. However, in a few




cases the Chief Fngineer las refused to recommend
approval of :m agreement due to the excessive rate of
royalties provided in the agrecment. The transfer of
rovalties whroad 15 not Emited, except in cases where
the product produced nnder the agreement is not con-
stlered to be of importance to the economy of the
conntry. Inosuch eases, the rovalties are pad into a
speciad himk aecaunt or nsed within the country. Tow-
ever, even in the Lt mentioned enses the transfer
abroad of rovalties will be permitted if the leensee
exports the patented praduet,

233 In Htady, there are no provisions requiring gov-
erntent approval of agrecments to assign patents or
gramt Licences However, under the general Liw govern-
g creney transfers abroad, proof s required that
the currency transfer s made i folfilment of a normal
contract of heence or assignmient,

234 In Japan, agreements with foreign nationals to
licence or assym therr domestic patents mnst be ap-
proved by the Govermnent after consnltation with the
Foreign Investinent Connetl, of which the Minister of
e is the director. The Comeil consnlts the Min-
1stry of Fuanee, the Ministry of Taternational Trade
and Indnstry, the Scienee and Technology Agency, the
Bank of Japan and other ministries and offees con-
cerned. Approval of o patent licence or assiznment
agreement is conditioned upon its meeting the following
requirements:

(a) Tt hus oo adverse effect on the developnent of
Japan's ccomoniy, especially from the viewpoint of the
balance of pavments and the development of impor
tant mdustries;

(1) The rvovalty pavment is on a proper level in
termis of the importanee of the Heensed technology to
the economiy.

The transfer abroad of rovalts pavments pursnant to
agreements approved by the Foreign Tovestment Comn-
cil s allowed without any further permission from the
Office of Foreign Exchange. When the rovalties are to
be received in local currency fveny within w period of
less than one year, the agre nent is not required to
undergo the procedure set forth above It may be
approved by the Bank of Japan, in consnltation with
the Ministry of Intervational Trade wand Indnstry and
the ncience and Technology Agency,

2358, In Mevico, the assignment of rights conferred
by s patent s governed by the formalities estiblished
by the civil Taw., The approval of patent agreements is
the responsihility of the Directorate General ot Indy .-
trial Property, and no distinction is made hetween
mationals and foreigners. However, the control of rovalty
pavinents under patent agreements and the transfer
abroad of snch rovalty pavments is vested, not in the
above mentioned Oftice. but rather i the Seeretariat
of Finanee and Public Credit, There are no restrictions
regarding the transfer abroad of rovalties for the use
of patents and know-low,

230, 'n Noew Zedland, there 15 no express hmitation
on the mmonnt of rovalty pavinents for the use of

patents and know-how, but there are limitations, hased
on the conservition of the country’s foreign exchange,
on the transfer abroad of such payments,

237. In Pakistan, the prior permission of the State
Bank of DPukistan is regnired before entering into a
contract for the payment of royalties to non-residents.
The rovalty terms are examined and approved by a
special Committee, Once these terms are examined and
approved by the Committee, remittances abroad are
allowed by the Bank of Pakistan in accordance with
thnse terms and subject to such conditions as the Com-
mittee may lave laid down,

238. In Poland, there are no special provisions re-
lating to agreements to license or assign patents. How-
ever, the lnvention Law of 1962 requires that such
agreements be entered into only with enterprises au-
thorized by the Minister of Foreign Trade.

239, In South Africa, the transfer abroad of royalty
payments is uot limited, provided the terms of the
agrecment lave heen approved by the exchange control
anthoritics,

240. In the Union of Sowviet Socialist Republics,
licensing agreements and agreements for the sale of
patents may he concluded in respect of inventions al-
ready patented in the USSR or those for which patent
applications have heen filed. The provisions of the law
on foreign trade transactions and on foreign trade
monopolies are applicable to such agreements. A for-
eign patentee may not conclude such agreements with
every Soviet organization or citizen, but only with
organizations that are given the right to conclude
foreign trade agreements. This inclodes both the Fx-
port and Import Enterprise “Litsenzintorg”® and
other foreign trade enterprises. The validity of sach
agreements depends upon their heing registered with
the Commttee on Inventions and Discoveries of the
Conneil of Ministers of the USSR, No limitations on
the amoint of royalty pavments for the use of forcign
patents and know-how or on the transferability abroad
of snch payments are provided for in the legislation of
the USSR or exist in practice,

241, In the United Arab Republic, there is no law
regntating agreements by which foreign inventions can
he purchased or used locally. However, the approval
of the Ministry of Industry is required, which will be
granted after studving the specific terms of the proposed
agreement, The approval of the Ministry of Industry
carries with it approval of the transfer abroad of the
rovalty payments provided for in the agreement,

242, In Vugoslavia, agreements between Yugoslav
euterprises and foreigners with respect to patent rights
and licences have to he appreved by the Secretariat
for Industries of the Centrnl FExecutive Council.

Werlitsenzintorg”™ is an independent  economic organization
ertovcny Uie ridfts of atewal entity and opetating on a com-
mercial basis, It purpose is to provide for the sale of patents
o Soveet imventions and their exploitation abroad, the purchase
o Aerelen patents and ahe B ensing of their exploitation within
the UNSKLGedd the sale and purchase of technical documentation.



Part Two

EFFECTS OF PATENTS ON THE ECONOMIES OF UNDER-DEVELOPED
COUNTRIES

INTRODUCTION

243. General Assembly resolution 1713 (XVD),
under which this report is prepared, is entitled: “The
role of patents in the transfer of technologv to under-
developed countries”, and it is in this context that the
economic impact of the patent system is being dis-
cussed. In placing the question within this particular
context, it becomes necessary to maintain a proper
perspective. In the development of under-developed
countries, the transfer of technology is only one of
several essential elements taking its place alongside
such other factors as financing, trade and the develop-
ment of human and natural resonrces, as well as the
development of a country’s indigenous technological
resources, While it is important to realize that the trans-
fer of technology is only one of a number of elements
in economic development, we must at the same tine not
neglect the fact that this element may be closely inter-
twined with the other elements, and an improveinent in
the flow of technology to under-developed countries may
also have a favourable impact on these other elements.

244. Even within the single field of transfer of tech-
nology, the role of patents is obviously limited by the
fact that patented knowledge is only a part of the total
technological knowledge which should flow to under-
developed countries. While it is difficult, in the absence
of more detailed knowledge and coicrete studies which
may be hard to devise, to be very precise or even com-
pletely certain in this regard, the weight of the avail-
able evidence is that patents cover only a minor part
of the total knowledge flowing to or required by under-
developed countries. This is so partly because much of
the technology required is not at that latest stage of
technological advance which is covered hv patents.
Partly, it is becanse the under-developed countries lack
so much in general know-how and management ex-
perience, that the knowledge covered by patents alone
would usually not he sufficient for the introduction of
new products and processes. Naturally, these two fac-
tors do not apply in exactly the same degree to all
under-developed countries or all industries. Within the
hroad category of under-developed countries, there
are a number of relatively advanced countries where
the significance of patented knowledge has already
noticeably increased in line with their general techno-
logical advancement, and there are certain capital in-
tensi.e industries which even in the less-developed

covntries requirire the import of the wost adyanced
technology.

245, On the one hand, therefore, patents pliv only
a limited role in the transter of technology But, on
the other hand, their significince for, and et o,
under-developed comttries mav transcend the field of
transfer of technology. This will he the case particnloly
in two directions: '

(a) The patent system hus o relation, not anly to
the transfer of technology, It also to its creation, in
so far as the protection ] rewards which it holds ont
to mventors md imnovitors moay he oan essentiad i
ducement or precondition for the researeh and devel
opment activitics underlving the inventure and umovat-
ing process; and

(b) The patent systemn will atfect under develioped

countries not only via the tnmsfer of techiology, bt
also via the import of conmodities which are patented
products or incorporate patented  processes m their
production.
These two aspects must be considered in any reason
ably rounded picture of the fnpact of the patent system
on the economics of wrler-developed coumtries. 1t s
not to he assumed that the resolution meant to exclude
these aspects by phicing the matter o the contest of
the transfer of technology.

246.  Accordingly, this part of the report heoins by
considering the role of patents in the uetimal transfer of
technology (chapter 1V} it then examines the role of
patents in relation to imports of patermed prodoets and
processes (clupter V) and finadly it considers the role
of patents in improving the process of invention and
innovation through the indigenous  techinology of the
under-developed countries themselves Ccluapter V1,

247. The discussion lus to be conducted i terms
of general economic amalvsis, Tt 1s paindully elear tlut
in refatiou to these problems which lie i the borderbind
of law, technology and economics, vervy little comerete
research and mmalysis of specific sitnations 15 avinlable,
It appears that little progress eamn be wnude by further
refinements of general cconomic anadvsis, On the’ other
hand, there seems to be considerahle Liffienlty in under-
taking empirical stndies to evaliate the ccononte tm-
pact of patents on the process of development. Tn any
event, sich conerete studies would remuain hypothetical
and speculative in nature,

Chapter IV

THE ROLE OF PATENTS IN THE ACTUALTRANSFER OF TECHNOLOGY : PRODUCTION
OF PATENTED PRODUCTS AND USE OF PATENTED PROCESSES WITHIN THE

DEVELOPING COUNTRY

248. 1t should he recognized from the outsct that
there are perfectly legitimate economic reasons, which
may cause a foreign putentee to wish to produce the

patented product, or ntrodace the patented process, i
his own or some ather andistrindized conntry, rather
than in the under-developed conntry, and export the



product to the undder developed camrry rther than
produce it theres From Tis pomt o view, lis cost of
production mae T Jower and Wi investient more
profitahlc ar wecnre by paoducing 1 petented product
or s the petented procoos i s o cCommtry or
other indnarint e, Vorve wenlen this nuy
give T wider narkets arens elivveney and Divher
profits s compared waly sducton in the under-
developed country, or the beensing of prodaction there.
This mteret of the patentee will ot be ot variinee
with the mterest of the mnder-develoned countries in
those sitrions where e os lemey the under-
developed comntry does not conceive it ccanomically
feasible to et np o namfaetnring industry within its
territory but wishes to take advantage of the inter-
national divicion of Liour and import its requirenients
of the patented product from abroad. On the other
i, the Govermmnent of an under-developed country,
cqually leatinetely and neing a2 set of cost and henefit
calenbations different from the private profit-cost calen-
lntion of the forcien patentec, mav conchide that it
would he desirable 10 Tave the pitented produet pro-
dieed in the conntry e ler thay nport it The ntilizg-
tiom of domestic nterids, enmplovment training of
domestic Tibonr, <oviner in foreign exelinnge, ete,, may
all plav o part v soch cadenlations, The establishment
of the industry modone the patented product or using
the patented process niav, in fact, he an explicit purt
of the development plin of the under-developed country.
Fyen where this is not so, its establishment may still
he desired. Tt is this problem which is at the heart of
the diffienlty snd confroversy concerning the offect of a
patent sestem on neder-developed commtries, as far as
products or processes are eoncerned, which conld he
worked in these eonutries.

219 The Teast complicated situation is where the
natiomal enterprise in the amder-developed  countrs
word he able to produce the vroduet or work the
process covered by the patent withont sy teclirienl or
el cooperation from the fore'm patenee, ar
frome other foreiem sources, This  situation will bLe
quite exeeptional in the least developed conntries, al-
thotgh Tess so in the already portinlly indistrialized
countries, T such acise, the under-developad comtry
would appear to be Dest off 3f it gave no patent hut
were inaposition freely ta nse the patented process or
produce the patented product. There remains, of conrse,
the qnestion of fact whether the disclosed specifications
of the patent wonld be sufficient to enable the under-
developed conntry to make nse of the patented process,
Like the general ease here considered—uo need for
other foreign kuow-how or assistance apart from the
patent- this condition will also be the exception rither
than the rule. Nornally, the diselosure in the patent
jourmls is ot tnitsell sofficient to enable mnder-
developed conntries to make ready use of the patented
teclitogy, Where this diselosed information is suf-
ficient, the solntion of & suspended vatent whicl tool
full etfect onlv npon beiny worked within the country
might descrve comsideration, Alternatively, the method
of comypnlsory Ticensing, or working, with o fair deter-
mination of rovalties i the ahsence of agreement he-
tween the two parties directy concerned, provides the
obvions solntion wlere the patent svstem is nsed,

250, From the economic point of view. there re-
nins the question whether w1 such cases the foreign
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patentee should be given a preferential right for many-
facturing or using his patented process himself in the
nieler-developed Country. In favour of snch a prefer-
ential right are such considerntions as fuirness to an
inventor or to one who las horne the risk of investing
i research and devilopment, and #he expectation that
it omay bring into the under-developedt country acldi-
tomsl vestment and eapital resonrees, Maoreover,
without sueh woright the vilue of the patent mayv hecome
problematical to the foreign patentee ane it mayv ot
be applied for. Against giving to the foreign patentee a
preferential right is the interest of the under-developed
country - and of the world at large-—that new tech-
nology be spread as rapidly as possible not only to the
econtomics but also to the nationals of under-developed
countries: in some cases a policy to keep out foreign
mvestiments and foreign enterprises in the specific field
concerncd ;o possibly a fear of burdening the future
halance of pavments ‘with the transfer of profits and
the repatrizition of investaents. The arguments seem
sutticient!y halanced to prevent any general conclusion
on thetr Losis alone, Sinee sieh preferential right, how-
ever, is an integral element of the patent system, coun-
tries which live such a system are likelv to make
exceptions only in arcas where superior public interests
are concerned, while otherwise possible  exploitation
of the preferential right to impose excessive burdens on
the economy conld be guarded against throngh controls
over rovalty rates, etc,

25t A maore diffienlt problem arises where the pat-
ent could be worked withont the technical services and
other resonrces of the foreign patentee, but only hy
nstug the corresponding  services and  resources of
other foreign sources, perhaps direct competitars  of
the foreign patentee. Tn this case, the general argument
for civing the foreign pitentee a preferential right of
worling the patent seems clearly stronger than in the
previons case where the nationals of the under-devel.
oped comntries were able to introdnce the new process
withont additional support- apart from use of the
patent- from abroad, provided that the foreign patentee
i be indueed to offer his technical services on sub-
stantially similar terms to those obtainable from other
forcign sourees—e.g. throngh direct government con-
trols or throngh compnlsory licensing statutes provid-
g for some kind of government-fixed reasonable royal-
tics in the event the parties fail to agree on a reasonahle
rovalty. T practice, however, it wonld he difficult to
distinguish this cuse from the one where the know-how
of the patentec himself is required,

252, Probably the most frequent case in practice will
be the one where the natioual prodncer in the under-
develaped country would still need the technical sup-
port and perhaps other resonrces of the foreign patentee
—or conld secnre them from him more readily than
from any other sanrce, This may he so either hecause
the related technical knowledge of the patentee, al-
though not covered hy the Patent, s essential andt not
obtainable elsewhere: or hecanse his managenient ex-
perience may be essential and not obtainable elsewhere;
or thirdly hecause his eapital is needed and not obtain-
able elsewhere. These three factors are usually found
i differing combinatione - ith each other,

253, _The case where the knowledge covered by the
patent is the only hottleneck preventing the transfer of
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the patented technology without the co-operation of
the foreign patentee, is probably the least frequent of
all (although this cannot readily be quantified or stated
with complete confidence). This statement does not
amount to saying that the patented knowledge 15 not
necessary: thet it will be in the normal case. But
equally, in the normal case, it will not he sufficient. The
patent applied for in an under-developed country will
normally have heen previously issued in an industrial
country. Hence, its description will be available in the
patent gazettes and other technical sources, and if only
the patented knowledge and uothing else were the
factor preventing introduction of the process in the
under-developed country, the problem could be solved
if the under-developed country gave no patent, or gave
it only under provision of compulsory licensing (or
compulsory working) of the patented technology. The
subsequent analysis, therefore, proceeds on the main
assumption that the co-operation of the patentee (or
of some other foreign source requiring substantially
similar terms) is needed for the successful transfer of
the patented teclinology.,

FACTORS AFFECTING THE PATENTEE

254, The foreign patentee may De willing to start
production in the under-developed country himself (di-
rectly or—more usually—through a controlled subsidi-
ary). From his point of view, the advantages of doing
so may Dbe nanifold. Most obviously he is spared the
trouble and expense of finding a qualified licensee
willing and able to give the necessary commitments—
in itself not always easy in under-developed countries—
as well as the difficulty of concluding a satisfactory
licence agreement and controlling its implementation ;
he may avoid tariff barriers or other import restrictions
or foreign exchange restrictions by establishing him-
self in the under-developed country, rather than supply
materials and services to a licensee; by maintaining
hic own control of the enterprise, he may establish for
himself an assured market for his own components and
spare parts; by being able to control quality directly
hie may protect the reputation of his product ; by supply-
ing neighbouring countries from his base in the under-
developed country, he may save cost of transport; the
location in the under-developed country may possibly
enable him to escape restrictive legislation or trade
union pressures in his own or a third country; he may
wish to forestall possible competitors by locating him-
self in the under-developed country, etc. Some of these
advantages may also be secured by licensing the patent,
but others may require working of the patent by the
patentee in the under-developed country,

255. There are also, of course, corresponding disad-
vantages which in many cases make the foreign patentee
disinclined to work his own’ patent in the under-devel-
oped country. Foremost of all will be the fact that he
has to risk his own capital in a perhaps unknown and
uncertain market and environment for production, and
he might consider himself subject to risks of discrimi-
nation, nationalization or expropriation; he may lack
confidence in the assurances given and promises made
by the under-developed country to attract him: he may
regard the market that can be reached from the under-
developed country as too small, and hence the scope
of the resulting operation as being too small and costly ;

he may wish to avoid the managerial dussipation resnlt-
ing from plants in different countries; he may fear the
dissipation of his staff of trained techuicians and shitled
workers: Tie may fear the cost of training new workers,
or he may fear that once trimed they wil benetit his
potential competitors: he mav tear that meompetent
or untramed mtionals will be tmposed on lam as
managers, ete. Again, some of these constderitions may
also I part operate against Leensir, but broadly
speaking they are of the Kind to tilt the haloee against
direct working of the patenrt.

256. Neither of these lists of advintages or disid-
vantages is complete. In any case, the list is sufficient
to show how great is the variety of considerations which
will enter the decision of the patentee whether to come
and work his inmovation himsel€ in the under-developed
country (either volmtarily or because he wonid other-
wise be faced with the prospect of having Dis patent
refused or revoked, or compulsorily - Heensed)  or
whether to licence his patent withont any pressure or
compulsion,

F ACTORS AFFECTING THE CGOVERN MENTS OF
DEVELOPING COUNTRIES

257. From the point of view of the under-developed
country, there cquilly are many reasous why it may
wish to attract the foreign patentee to work his patent
himsel, but also reasons to the contrary. Amony the
reasons for wishing to attract the patentec, there umy
be first and foremost the fact that capital is hronght into
the country and thus the under-developed comntry
saves its own scarce capital resources for other sectors
and products for which foreign capital is not available,
Licensing agreements may also, in varyving degrees, co-
exist with arrangements for capital assistance by the
foreign patentee. The new product or the new improved
process may be in a high priority tield included in the
development plan of the country or strongly desired
for purposes of diversification of the cconomy. The
foreign patentee tay bring with him a great amomt of
technological knowledge which will permeate the do-
mestic econonty throngh the employtuent of local mana-
gers, local technicians and local workers. The high
quality of the products and the reputation of the brand
name connected with a foreign firm may make it easier
to create a domestic market for the product and may
facilitate export to neighboring countrics. New domestic
taxable capacity is created. Skilled peaple are hronglit
into the country. In so far as the foreign patentee
risks his own capital, no fixed Durden on the balanee
of payments is created, except for rovalty arrangements
such as are involved even in the case of a corporvate
subsidiary. The foreign patentee may be willing -from
the start or subsequently—to sell shares in his estab-
lished enterprise to national investors, thus helping to
increase domestic savings and the development of na-
tional capital markets.

258, There is also a negative reason why the Gov-
ernment may wish the foreign patentee to come and
set up the new product or process himself in the
under-developed country: the Government may feel
that, even if the foreign patenmtee were indnced or foreed
to license his innovation to mattonals, s non-pitented
knowledge, the need for his technicad serviees and for




his other resources would give him such a strong posi-
tion that he would, in fact, > exercising managerial
control. In such circumstances, the Government nav
feel that, since the foreign control cannat be avoided
in any case, it might as well he bronght into the open
and the foreign patentee nught as well import aned risk
his own capital. This sitnation is one in which the
Government  would  basically prefer licensing  of the
patent to its own nationals, but feels that its own legrs-
lation and powers of comtrolling rovalties and sereening
the terms of lcence agreements wonlld not be sufficient
to cope with the de facto situation in which the foreign
patent liolder can exact a stiff price in one forin or
another,

259. There are also reasons why an under-developed
country may legitimately not wish the foreign patentee
to come limself even though his patented technology is
wanted for introduction in the country, For example,
the product or process concerned may not he within
the priorities set by the development plan, and hence
it may ot appear justitied to assume foreign exclianee
liabilities for the transfer of profits and wmortization
on foreign capital for this purpose, There mav be local
sentiment against foreign firmis aperating in the specifie
branch or industry eoncerned; the Government of the
under-developed conntry may prefer to lave its own
nationals given the expericice and chance of managing
the new firms or introdncing the improved process
themsclves, It may fear that a foreign enterprise will
order all its requirements of materials and parts abroad
rather than in the country. It may object to a desire of
the foreign patentee to use his own mtionals as techni-
cians and in other skilled occupations, Joint ventures in
which foreign patentees associate themselves with local
investors may serve to bridge the pros and cons for
both foreign patentees and Governments.5

Poricy 1MPLICATIONS

200. The foregoing discussion will have made it clear
that the complexity of possible situations is such that
very little can be said in general abont the kind of
provision most appropriate for under-developed coun-
tries. Where the foreign investor is quite willing 1o
come and the Government is quite anxious to have him
come, and where the conditions on both sides are
broadly compatible, there is obviously no great problem.
The patentee will conte under the protection afforded
by the patent. The special rights given under the patent
may well result in higher than strictly competitive prices
in the domestic market. This will yield the patentee
extra profits which hie may at least partially wish to re-
patriate in one form or another. On the other hand,
after a tine, these profits will become generally avail-
able to the nationals of the under-developed country, as
will also the skills and general experience arising from
" the operation of the plant in the under-developed
country,

261. Obviously, if an under-developed country wants
to have the foreign patentee’s knowledge, management
know-how or capital, und cannot obtain it as ceadily

80 Sce “The Promotion of the International Flow cf Private
Capital”, Further Report by the Secretary-General (E/3492,
18 May 191): and Third Report by the Secretary-General
(E/3665/Rev.1, 23 July 1962).

anywhere else, it must meet his price and conditions if
it wants to induce him to come (or even if it wants
to induce him to pass on his non-patented knowledge
and necessary assistance to domestic licensees ). He will
want a reasonable prospect, or perhaps a guarantee, of
a protitable sitnution. Patent protection in the under-
developed country may or may not have a high place
among these protitable conditions or guarantees which
he expects, Tniy case, the fuct is that patent protection
1> actizdly iaked for and expected ina large number of
situations, and quite apart from its actual econoniic sig-
nificance it may be of psychological importance for the
foreign patentee-investor, Presumably in many cases,
absence of patent protection conld be replaced by cor-
responchng or equivalent guarantees, e g. assurances
that no rival firn1 wonld be allocated the necessary
factors of production or foreign exchange, or special
concessions or by guarantees of sales, prices, or mar-
kets. 1lowever, even where such alternatives exist,
patent protection may well be a cheaper and more ef-
fective way of giving the foreign patentee what it needs
to attract him,

202 The Governments and enterprises of under-
developed countries, in their turn, may, within the
limits of what is acceptable to the foreign patentee,
maximize the benefits to the under-des eloped country
by such measures, apart from royalty limitations, ;s
requirements of local training, local management and
capital participation, prohibition of unduly restrictive
features as to supplies, markets, ete. The multi-dimen-
sional nature of the arrangement increases the possibili-
ties that a mutually aceeptable bargain for an economi-
cally worthwhile project can be reached if the full
circumstances of each case are properly considered and
proper negotiation tacilities exist.

CoMPULSORY WORKING AND LICENSING

263. If the Government wishes the foreign patentee
to come and work his patent, but the latter is reluctant
to do so, the Government can either use the method of
compulsory working or the method of compulsory
licensing,

26+ Compulsory working of his patent may be
accepted by the foreign patentee as the lesser evil,
compared to not obtaining or losing his patent and
facing the danger of new competition or uncontrolled
use of his process. Compulsory licensing may also have
the same effect because, faced with the prospect of
having to accept fixed or controlled royalties and col-
laborating with licensees in the under-developed coun-
try whom he has not selected, the foreign patentee may
then prefer as the lesser evil to work his innovation
himself in the under-developed country or with licensees
of his own choice. It must be assumed, of course, that a
foreign patentee unwillingly induced to produce in an
under-developed country by the threat of compulsory
working or compulsory licensing will tend to limit his
operations in the under-develnped country and his com-
mitments there to the minimum required to avoid the
consequences of the loss of patent protection and to
justify his investment. T!. threat of compulisory licens-
ing will be effective oniy to the extent that patented
knowledge is the total external knowledge required



for national operation or where the other necessary
knowledge can be obtained in the open market.

265, If the Government of the under-developed
country is anxious to bring the new product or process
to its own economy, but the foreign patentee i3 nnwill-
ing to come, at least on the conditions acceptable to
the Government, or altermatively if the Government
does not wish him to come, then the indicated policy
is clearly the one of compulsory licensing, This is
widely provided in patent laws, espec.ally after the
patent has not been worked by the fireign patentee
himself for a certain period of time. 7he foreign pat-
entee mav he auite happy with such licensing arrange-
ments. His knowledge of the necessary non-patented
technology, his management know-how, his access to
necessary components, capital or markets and the pos-
cessinn of his protected brand name will nsually give
the foreign patentee a verv strong position in nego-
tiating the conditions of the licence, even if his position
as a patent holder should be weakened by the pressure
of compulsory licensing and his royalty income should
be kept down by adjudication and government control
of rovilties and other forms of government screening,
It nmst be realized that the rovalty paid will he only
one dimension of the total bargain in which the foreign
patentee might be involved,

266. One further complication arises from adminis-
trative and legal necessities. The foregoing discussion
has shown that there are many different circumstances
governing each particular case, both on the side of the
foreign patentee and as far as the interests of the
under-developed country are concerned. However, it
will not be possible, beyond a certain area of flexibility,
to deal with each ease separately on its own merits and
adjust the rules on a case-by-case basis. There will
always be a need for a firm legal and administrative
framework capable of encompassing the multitude of
actual situations.

207, licensing by itself is not protection or guar-
antee against the monopolistic features of the patent
system since the conditions written into the licence
agreement can be just as restrictive or more restrictive
than the conditions inherent in the possession of a
patent. Under compulsory licensing provisions, how-
ever, such restrictions could be controlled. But foreign
patentees may not wish to have patents under such
conditions ; or national licensees may not come forward
unless lnred by the prospect of the privileges of an
exclusive licence. Again, in such cases the difficulties of
creating competitive conditions are essentially not due
to the existence of a patent systen or any specific
features of it, but rather to the ahsence of technological
and managerial knowledge and capital in the under-
developed country. The patented part of this gap in
knowledge will rarely be the only factor of production
which is lacking and may be only a small fraction of the
country’s total lack. Hence its enforced diffusion by
compulsory licensing on a non-exclusive basis cannot
provide a major solution of the underlying problem.

268. The terms and conditions of licensing agree-
ments are legitimately a subject for the concern and
contro! by the Governments of under-developed coun-
tries. Of particular concern to them are:
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(@) Undue anancial sacrifices exacted from the na-
tional licensees resulting in halince of pavinents bur-
dens, ard '

(b) Other nnduly restrictive features of licensing
agreensnts which diminish the benetins of imtraducing
the patented innovation in the under-developed country.

Barasen o PAYMUENTS BURDEY NS

_2()0. (a1 There are conceptual ditticnlties in deter-
mining what is an excessive halince of pavments hur-
den, and the necessary infornution cannot he obtained
from the avalable stitstics. Morcover, the actual
burden which royalty payments to foreigners inpose
on a country cannot be mensared in balinee of payinents
terms alone, bhut must he evaluated in terms of the
contribution that the technology m question makes to
the development of a particular imdustry within the
country and the long-run contribution that it makes to
decrensing the country's dependonce on foreign mmports
:Lnd increasing its exports of the product i question.
Conversely, undue fimncial sacritices may appear not
only in the form of excessive rovalties, bt also in
excessive prices paid for waterils or components or
for the services of technicians obtained from the pat-
entee, or an undue share of profits or an mdie anount
of equity transierred to the patentee in return for the
use of his patent or for his technical services, nnduly
high management fees, etc. It will be scen that the
financial terms of these agreememts are uot easily
controllable. Proper control would calt for consideration
of the total arrangement entered into by the patentee,
not only the royalty item of the licence agreement. 1t
is also clear that effective control calls for considerable
admimistrative resources and flexibility which may he
beyond the administrative capacity of at least some
under-developed countries.

270. (b) Potentially undnly restrictive features of
licence agreements may also take the most varied forms,
Some of the most frequent ones which may be men-
tioned here are: to tie the licensee to getting his wma-
terials or equipment exclusively from the patentee or
from sources approved by the patentee; to snbmit his
price and marketing policies to the control of the pat-
entee; to give the patentee a say in day-to-day man-
agement policy; to limit sales to the domestic market
or to specified foreign markets only,; to Limit the qnan-
tity of production. Again, it is in the theoretical power
of Governments of under-developed rountries to control
such unduly restrictive features of patent licensing. Fhis
they can do either as part of general legislation directed
against restrictive business practices (such its exists in
some developed countries), or by specific provision.
for screening and controlling the terms of individual
licence agreements, lowever, although the theoretical
power exists, and is in fact exercised in some nunder-
developed conntries, most under-developed countries
may lack either the general legislative basis or the spe-
cific administrative resources required for such control,

271. It nmmst also be emphasized once again that
these handicaps and pessible abuses from which uneer-
developed countries may suffer in counexion with pat-
ent licensing, are basically due to the monopoly of
technical knowledge, management knowledge, capital



resources and marketing access enjoyed by the firms
and cconomies of the more advanced countries, rather
than to the existence of patents as such, Fssentially,
the patent svstem does not operate in the direction of
adding to the <um total of restricted knowledge and
resources not shuted by the under-developed countries,
but, 1t anvthing, it works in the opposite direction, Tf
only the existence of patent protection and nothing else
prevented the transfer of new technology to under-
developed countries, excessive royalties and other ex-
cessive restrictions under licensing agreements would
hardly he possible to the extent to which they exist
now. In any case, they wonld probably be within the
power of Governments to control by relatively simple
administrative  screening, if they grant patents. The
patent licence miay be the legal peg on which this whole
transaction is made to hang, but the agreement would
ofter Took no different if no patent were involved at
all. The basic problem to tackle for the international
conmiunity is the one-sided relationship under which
the possession of know-how and capital resources are
so mequadly  distributed. The Dbalance of payments
hurdens resulting from this one-sided relationship are
heavy and take many different forms. They have never
beeir fully appreciated, or even properly measured, as
compared with the hurdens of adverse terms of visible
commodity trade of under-developed countries, Those
who have directed attention to these heavy burdens
have, therefore, rendered 4 valuable service and the
United Nations as well as the international community
at large is ightly concerned with this matter. But as
long as we are concerned merely with the role of the
patent system as such in creating these balance of pay-
nients burdens, it seems irrefragable that its particular
role in the circumstances can only be called a minor
one. Moreover, as long as the one-sided d.stribution
of technological knowledge persists, the balance of
payments burden involved may still be a reasonable or
1t least an inescapable price to pay for the henefits of
tue transfer of technology for which it is a pre-condition,

272. In conclusion, it may be said that the burden
on the nnder-develnped country, although it may appear
in its halance of payments as patent royalties or licence
fees 1s not a Durden created by the patent system as
such. 1t arises from the one-sided dependence of the
under-developed country on the exclusive knowledge,
or mauagement, or capital resources of the foreign pat-
entee. If the price did not appear in the form of royalties
or licence fees, it wonld presumably appear in some
other form, eqnally onerons to the balance of payments,
Fven among the burdens attributable to the patent
system, rovalties may well be less important than *““in-
visible rovalties” - higher prices paid ar a1 result of
lessened competition. (See chapter V)

273. Moreover, where the patented techonology is
actually trausferred to the under-developed country, the
balance of paviments burden of patent rowvalties and
related licence fees must also be set agairst the savings
of foreign exchunge dne to import substitution (or
earnings due to export expansion ), attributable to the
transfer of the patented technology.

274, The only way i1 which the burden could be
avoided in such a case is by some outside intervention
through the medinm of multilateral or bilateral assist-
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ance schemes. These, for instance, might assume some
of the burden of the costs assurances and guarantees®!
required by the pacentee for making his intellectual
property in patented and other technological knowledge
available  to  the under-developed country. With a
broader context, of course, the provision, as part of
foreign aidd programme, of financial and technical as-
sistance to  Governments and enterprises of under-
developed conntries enliance their ability to  absorb
advanced forcign technology and reduce the inequality
of their bargaining position vis-i-vis that of the for-
eign patentee. In the absence of such outside interven-
tion, the fact renuiins that the foreign patentee’s price
and conditions must be met if the under-developed
country wishies to obtain the benefits of the needed
technology:,

275. Although it is natural that the burden of the
patent system should appear to the under-developed
coumtry concerned mainly in the form of the heavy pay-
ments which are made for licensing fees and royalties
or profit transfers to foreign patentees, vet frequently
a serions Inrden of the patent system may lie in pre-
cisely the opposite, namely those patents which are not
being utilized within an under-developed country al-
though they could be nsed advantageously in its pro-
ductive cconomy. This hurden is. of conrse, not meas-
ured by the volime of fees and royalties—aquite the
contrary: since the patents are not in fact worked, no
fees ard royalties are paid. The true burden here lies
in the absence of the social and economic benfits which
the working of the patented product or process could
have meant to the under-developed country and in the
niability of the under-developed country to utilize its
resources in the fullest and best possihle way, in con-
sequence of the non-working of the patent.

276. In this respect, thase who criticize the patent
system from the point of view of economic development
of nnder-developed countries, have sound grounds for
believing and pointing out that a serious problem exists,
But (leaving apart the question to what extent the
patent system as such rather than the unequal distribu-
tion of knowledge, management know-how, and capital
is the real problem involved), the visible part of the
burden —the fees and rovalties—refers to cnses where
in fact the patented innovation is used. There is reason
to believe that in spite of licence fees and royalties the
under-developed conntries derive net benefits from the
transfer of the patented knowledge. The more serious
burden is not visible in specific transactions and balance
of payments accounts. Rather, it must be deduced by
economic analysis. It relates mainly to those cases
where the patented technology is not in fact trans-
ferred. This burden could he estimated only as a result
of detailed studies of specific conntries and industries.
Such studies do not so far seem to have been carried
out, and they woul in any case involve a good deal of
non-measurable jidgement. There would also be other
difficulties in the way of such concrete studies. One
major difficalty would be the almost insurmountable
one of disentangling the effects of the patent systeny as
such on the one hand, from other restrictive business

. " As an analogy, one might » int to the system of guaranty
msurance for investnents in tade rddeveloped countries available
under the laws of Japan, the United States and 1he Federal
Republic of Germany (see part One, paragraphs 302 et geq.).




practices, trade-marks, monopolistic possession of neces-
sary know-how and the deficiencies of captal and factli-
ties in under-developed conntries on the othier hand.
Another dificulty is the nass of oiten highly sensitive

statistical information and technological deta! which
would have to e secured, even if such studicos were
fmited to just @ few specitic conntries or to specttic
industries.

Chapter V

FOREIGN PATENTS WITHOUT TRANSFER OF TECHNOLOGY: IMPORT
OF PATENTED PRODUCTS AND PROCESSES

277, The case where an under-developed country is
not—or not yet—directly interested in introducing the
patented new product or process in its own econom
will be more frequent than might at first be assmmed.
New patents developed abroad will embody the latest
state of technological advance, and will often relate
to risky new production on the horder of new tech-
nology. Moreover, the nature of these new patented
products and processes will probably retlect the specific
needs and resource endownients of the advianced coun-
tries where the invention or innovation is made. In
fact, where this is clearly the case, patent protection
e mder-developed countries will not usually be sought
since the beneiits would not justify the efforts and
costs involved  (legal fees, patent fees, ete.). For the
under-developed  countries, with their simpler tech-
nology, their scarcer capita' and often more abundant
libour, the mwre suitalie technology m~y usually be
one which was new in the industrialized countries
perhaps twenty or thirty years earlier. Since the
patent term is usually from fifteen to twenty years,
all information patented twenty or more years ago is
no longer subject to patent protection or restrictions
based on patent protection, and shonld now be freely
available to the under-developed countries. The dis-
closure inherent in the patent system makes these
processes more readily accessible to the under-developed
countries than thev would have heen in the absence of
a patent system.

278 Whether the under-developed countries are
able to utilize and absorh the older patented information
of twenty or more years ago, is, of course, n different
question. That depends on the necessary related non-
patented  technological knowledge and the necessary
capital to introduce and exploit the older innovation.
It must be remembered that just by reason of heing
considered “ohsolete” and submerged by progress in the
advanced countries, the appropriate older technology
mav also he difficult to obtain—but not for reasons
which have anvthing to do with patent protection.

&0, The policy imphications of this argnument can
he, and have been, interpreted in different ways. On
the one hand. it can be said that as patents will he-
come freelv available to the under-developed countries
after the maximum period of twenty years and would
probably not be needed by them before this time, there
e be no harm for the under-developed countries to
grant such patents and collect the patent fees. On the
other hand, since the production utilizing the foreign
patents is not to bhe introduced in the under-developed
countries in anv case, the under-developed countries
Y1ve no interest n granting such patents. whose onlv
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effent s to restrict competition among its supphiers,
The tirst argument refers to the advantages to under-
developed countries of supporting the patent  svstem
in the supplying country, the second to the disadvan-
tages. These will be considered in turn below.

280. In any case, it should be borne in wind that,
unless under-developed countries have very clear de-
velopment plans or development policies, it will be
ditticult to distinguish in practice hetween patents re-
lating to products and processes to be imported and those
relating to products or processes to be worked within
the country. Development plans abo are not infallible,
for instance, where unexpected new resources nity
be discovered. Nor is it easy even for the best develop-
ment planner to foresee what new technological pro-
cesses may be right for introduction in a developing
country over such long perinds as fiftcen to twenty
vears, representing the normal duration of patents,
This creates the danger that if patents were refused to
the inventors and owners of such new processes on the
grounds that the process concerned wonld only be
inmported and not applied within the conntry, this might
delay the subsequent introduction of the new technology,
when the economy was sufficiently matured. Finally,
the rule of thumb that the latest technological advances
are not suitable to under-developed countries is subject
to many broad exceptions, some relating to the type
of industry involved, others to more general consideri-
tions, e.g. that highly antomated machinery can serve
to recduce drastically the need for scarce skilled lihonr,

281, Here, it must be stressed again (as in para-
graph 206, above) that the patent svstem, to be effective,
must be of general application and cannot be structnred
or administered on a case-to-case hasis. This does not
mean, however, that hroad categories of special sitna-
tions could not be provided for. In the instant case of the
foreign patent whose working in the under developed
country can be visualized only after o certain passage
of time, consideration might he given to the adaption
of the so-called Confirmation Patent in use in several
Latin American conntries (see part One, paragraph
21 above), provided that the confirmation patent is
worked or licensed within a reasonable term, for in-
stance, three years from its registration. Within that
term. the owner of the patent would have 1o prove,
hy filing an affidavit or otherwise, that the patented
invention has been actually worked by manufacture or
industrial practice in the country. Failing such proof,
the registration would be antomatically revoked, “This
suggestion may be helpful in avoiding the need for
a full system of prior examination while facilitating
the transfer of know-how to developing conntries,



ADVANTAGES

J82. It may at first appear surprising that an
under-developed country should have an economic in-
terest 1in granting patents to foreign patentees for pro-
ducts or for processes that are not being utihized
withm the country. But, in so far as the whole intended
rationale of the patent system is to encourage and
promote the noaprovement of produets and processes
throngh the introduction of new, better and cost-
reducing niethods, it can be argued that under-developed
countries have a direct interest in imiproving pro-
ductivity and reducing costs not only inside their own
frontiers, bt cqually within the countries which supply
them with the products whicli they mimport. The argu-
ment is that the under-developed countries even as
purchasers are 1n some degree the beneficiaries of
technological progress in the more developed countries,
just as the under-developed conntries also have a direct
interest, as suppliers, in a high rate of growth in the
industrialized eountries such as 15 induced by their
accelerated technological progress. There may also e
a qnestion in some cases whether a small national
market will be supplied unless the supplier is granted
exclusive control of the market.

283, There s, of course, a strong doubt as to
whether the patent protection in the markets of the
under-developed countries is of sufficient importance
to those engaged in research and development in the
more developed countries for the participation of the
nnder-developed countries in the patent system to make
any rcal difference. On the one hand, the protected
sales in under-developed countries are probably rather
small and marginal in the case of technologically new
products and processes covered by new patents; fre-
quently, these markets may he so marginal and uncer-
tain as not to enter at all into the motivation or enter-
prises engaged in research and development in the more
industrial countries. (In such cases, patents in the
nnder-developed countries will usually not be applied
for.) On the other hand, even comparatively small
additional markets and receipts can muke a much more
than proportionate contribution to the anticipated
profits derived from new inventions and introduction of
new processes because of the fixed overhend costs in-
herent in research and development expeunditure; re-
ceipts from sales in additional markets, such as the
under-developed countries, would in most cases he
sheer profit since the cost of research and development
wonkl he balanced against receipts from the major
markets, Fven in so far as patent protection in the
nnder-developed countries were thought to have a
discernible effect in promoting research and develop-
ment it the snpplving countries, it would have to be
gnestioned whether it is to the interest of the world
economiy that the poorer countries should he expected,
by way of higher prices for their imports, to contribute
to the recoupment of research cxpenditures in the
richer conntries.

284, Apart from the possible—thongh doubtful—
enconragement of research and development in the
supplving countries, the granting of patents on products
imported from abroad can also be defended on the
grotnds that the imiport of todav is the local manu-
facture of tomorrow. Once the foreign patentee has
been allowed to build up a patent-protected export

market, he may then be more easily induced to under-
take or license local manufacture as the next step.
Historically, the jrocess of import substitution has
certainly plaved an important part in the modernization
and diversification of products i under-developed
countries.

DISADVANTAGES

255, If the negative conclusion concerning the lack
of intluence of under-developed countries on the course
of research and development and progress of tech-
nology in the industrialized countries is correct, then
the argument against granting patent protection for
imported products gains in force. In that case, it
might be arguable that the under-developed countries,
not being able to influence the real cost of production
of their patented supplies in the advanced countries,
would be interested in lowering their own cost by in-
ducing maximum competition among their suppliers,
through climinating patents. This is a matter of great
mportance. Unfortunately, empirical evidence is lacking
as to the extent to which patent protection by reducing
competition in fact raises prices to the under-developed
country. The presumption must be that it does, on
the assumption that the patentee would appear to have
an interest in obtaining as high a price for his product
as is consistent with the obtaining of maximum profits,

280. On the other hand, competition for the im-
ported product may in any case be excluded by the
puatent or market situation in the more industrial
countries which may rule out a free choice of suppliers
whether or not the under-developed country issues a
patent. There may also be processes of production alter-
native to the patented process, or products more or
less substitutable for the imported product; either
sct of conditions would create alternative sources of
supply and reduce the possibility of ecxcessive and
non-competitive prices. Moreover, patent protection in
under-developed countries may not have any appreciable
tendency to raise prices of imports by these countries
in so far as the whole range of interchangeable goods
is concerned. Interchangeable products (e.g. autos,
sewing machines, air conditioners, radios, rcfrigerators,
etc.) typieally are manufactured by suppliers, each of
whom has its own set of patents on processes, com-
ponents cte., but the competition between the inter-
changeable final products aets to prevent any “cashing
in” on the patent protection through an inflated price
to the consumer. Tt is therefore nseful to distingnish
between the case of interchangeable patented products
(which probably figure very importantly in under-
developed country imports) and patented products
(e.g. highly specialized equipment items, and certain
drugs) which have no counterparts.

287. One might think of undertaking empirical
studies examining, for the case of individual under-
developed countries, the proportion of their imports
represented by patented supplies, and by economic
amalysis arriving at conclusions as to the degree in
which the patent svstem reduced potential competition,
and to make estimates of the degree in which such
exc'uded potential comr.!ition conld have lowered the
prices of supplies. Flowever, it is clear that such con-
crete studies, while not impossible, wonld be very




difficult and would remain hypothetical and specula-
tive in nature.

COMBINED EFFECTS ON BALANCE OF PAYMENTS

288. The effect of the under-developed countries
affording patent protection to imported products on
their terms of trade is ambivalent. To the extent that it
is necessary to improve production processes in the
supplying countries and lower cost of production in
the supplying countries, it may be expected to have a
favourable effect on the terms of trade >f under-
developed countries. On the other hand, to the extent
that it limits competition in the supplying countries
and retards the immediate spread of the new lower
cost processes, it may fortify the dominant position of
suppliers vis-a-vis the under-developed countries, and
thus have an unfavourable effect on the latter’s balance
of trade. Whether the favourable or unfavourable effect
is prevailing—while it can be argued in a general
way—can really be decided only by studies of specific
cases and specific situations. Such studies will, how-
ever, not be easy to design, and their implementation
—which must rely heavily on often confidential industry
data—must be considered as problematical.

289. Some economists have argued that lower real
costs of production in the industrial countries are not
generally passed on to the consumers, including the
under-developed countries, but instcad are passed on to
the suppliers of factors of production in the industrial-
ized countries themselves in the form of higher wages
and incomes. This, if true, would, of course, reduce
or eliminate the favourable effect on the under-
developed countries, but only if the analysis is arbitrarikv
stopped at this point. If the analysis is further pursued,

ne would have to take into account the effect of the

higher wages and incomes in the industrialized countries
on the demand for the products of the under-developed
countries. This impact is bound to be favourable to
the under-developed countries, although some or most
of the effect will be in terms of increased quantities
of exports from the under-developed countries rather
than in improved terms of trade.

290. Some advocates of strong patent protection
would, in any case, argue that the unfavourable cffect
of restriction is ontweighed by the generally favourable
effect of the disclosure inherent in the patent system
and the stimulating effects which the patent system
radiates throughout production in the industrial coun-
tries and which lowers cost of supplies to under-
developed countries and expands their markets gener-
ally. The validity of this argument, however, depends
on whether the amount of disclosure actually made
—and indeed, required—in patent applications is suf-
ficient to enable an invention to be worked. As has been
indicated in the preceding chapter, most patented knowl-
edge probably has to be supplemented by related tech-
nical and financial services to the under-developed
conntries, either by the patentee or from other ex-
ternal resources. In any case, as the protection afforded
hy the patent expires, the disclosed process will be
available to all with the necessary knowledge and capital
and thus will benefit purchasers in under-developed
countries unequivocably.

291. While this analysis is necessarily inconclusive
since many of the various factors at work cannot bhe

47

readily measured or quantified, a general presumption
remains that the under-developed countries which im-
port a high proportion of their total supphes, especually
n VIt:}] investment tields, from the nore (lvi’clupt‘(l
countries, have a strong long-term interest in the lower-
ing of cost of production m those countries aud in the
patent system, in so far as 1t mukes a contribution to
this end. lowever, the more mmediate sgertice m
the form of possible higher prices paid for miported
supplies than the prices which would have to be paid
in the absence of exclusive rights bestowed by them
upon foreign suppliers under the patent system must
remain a scrious consideration as a price to pay for
the possible advantages. The cost and benetits are
difficult to measure gnantitatively and to compare with
each other. In particular, the effect of lugher prices
specifically due to patent protection is ahnost impossible
to disentangle from higher prices due to such factors
as exclusive know-how, trade secrets, restrictive prac-
tices, or the dominant miurket position of the supplier, all
of which are intrinsicallv unrelated to the pateut systen.
Since patents are thus only one of the features wlich
may bring abont higher prices, the question arises
whether measures directly affecting price levels or
general antitrust legislation are not an admimstratively
more feasible technique of coping with the problem
than legislation devoted specifically to the putent system,

292. Apart from the difficulty of such disentangle-
ment, practically, the situation is further complicated
by the difficulty of speculating to what extent a
policy of refusing patent protection by the under-
developed country could affect the fundamentals of
the situation. It must be remembered that where there
is no intention of producing the patented article or
using the patented process within the under-developed
country, the foreign patentee will normally be more
interested in taking out patents in other advanced coun-
tries whicli could be his competitors in supplying the
article in the market of the under-developed country,
rather than in taking out a patent in the under-
developed country. In this situation, obviously the
under-developed countries would hardly be able to
affect the situation. No patent application will be nmade
to them, but even if such an application should be made,
refusal of the patent wonld still not restore a competi-
tive position amorng its sources of import.

203. There is, however, one category where it is
definitely not to the advantage of the under-developed
countries to promote technical progress in the more
developed countries, i.e., those prodhicts which compete
directly with the products of the under-developed
countries. The cases within this citegory which come
most immediately to mind—although they are not the
only ones—are those of synthetic products competing
with the natural products of the under-developed coun-
tries. Tt is, however, again very doubtinl whether in
fact the under-developed conntries have it in their
power, by granting or refusing patent protection for
such products, to have any significant influence on the
rate of progress in the production of syntheties or their
emergence on the market.

204. The nature of technological progress in indus-
trial countries in any case is such that it is not easily
possible to separate the rate of progress in specific
fields. such as the production of svnthetics, from tech-
nological progress in others. Probably the hest policy










for the under-developed countries is to seek to counter-
act such harmful effects of technological progress, as
the displacement of their natural products by synthetics,
by dircct agreements and understandings with the
idustrial conuntries through trade conces.ions, and
through compensation by gencral or specific aid and
assistunce, rather than by attempting differential treat-
ment in the patent system.

295. Another argument put forward for 1ssuing
patents to foreign patentees in the case here discussed
—i.e., where there is no question of producing the
patented product or using the patented process within
the under-developed country itself—is the element of

reciprocity. This argument is weak from the economic
standpoint, partienlarly for the countries in earlier
stiuges of developuient. In their cases, reciprocal treat-
ment of patentees is a somewhat unreal concept, in the
absence ¢ technological equality. Generally  speaking,
m trade relations among megnal partners, the principle
of non-reciprocity is becoming more and nore gen-
erally accepted. In the case of patents perhaps even
more than in trade generally, formal reciprocity amounts
to actual non-reciprocity. In any case, the patent system
of most conntries does not require reciprocity, in which
case a national of a country without a patent system
can secure palents in a country with a patent system.

Chapter VI
PATENTS AND THE DEVELOPMENT OF INDIGENOUS TECHNOLOGY: PATENTS

TO DOMESTIC INVENTORS

296. The importance of stimulating innovation and
pioneering applications of new technology in under-
developed countries at reasonable cost is undoubted.
Even though it may be true and inevitable that the
bulk of the improved technology applied in under-
devcloped countries will be taken from the stock of
technological knowledge existing and being created
clsewhere in the world (and will thus be transferred
rather than newly created), yet at the same time it
has become clearer than ever that this transferred tech-
nology will often have to be specifically adapted and
adjusted to special local needs and circumstances, the
utilization of local materials, special local labour con-
ditions, climate, smaller scale of production, etc. Such
adiptation may itsclf require inventive and pioneering
qualities; in practice, the dividing line between creation
and adaptation of technology is by no means clear cut.
While in many under-developed countries the creation
or creative adaptation of technology will initially often
lave to be in the hands or under the auspices of
forcign technicians and also to some extent in the
research departments of local subsidiaries of foreign
companies, as under-developed countries gradually
evolve towards miore industrialized economnies, as the
level of education and training rises, and as productive
experience is gained and available resources increase,
the scope for indigenous creative innovations by na-
tionals will rapidly increase, It will do so more rapidly
if the gronmdwork of enconragement has already been
well laid in the earlier stages.

297. The encouragement of inventors and innovators
in under-developed countries is particularly important
hecause of the manifold special risks of investment
which attend investment in under-developed countries
in any case. Their enconragement and protection is
an clementary offset to the many risks that they are
rnming and the handicaps that they are facing, com-
pared with their connterparts in the more advanced
conntries,

208, In extending this encouragement and protec-
tion, there are many different measures at the disposnl
of an under-developed country of which the patent
system is only one. and not wecessarilv the most im-
portant. Direct monetary rewards to the inventor or
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subsidies for the innovating producer, tax concessions,
tariff protection against external competitors, liberal
allocations of foreign exchange and other needed re-
sources, free trainirg of labour, provision of well-
located preniises and public utility services, prevention
of wasteful competition from iniitators through alloca-
tion of national resources under development plans,
assistance with access to needed non-patented technical
information, securing of adequate markets and demand,
freedom from price or other controls—all these may be
of much greater importance, in specific cases, to the
inventor and innovating producer than the legal pro-
tection afforded by the issue of a patent.

299. However, these other measures may be en-
hanced by patent protection, and in some cases may not
even be fully effective unless combined with it. More-
over, the encouragement provided by the patent grant
may have its own role to play within this total array
of measures, and may be preferred as a matter of
policy to other measures for a variety of reasons. For
instance, direct monetary rewards to inventors or direct
monetary subsidies to innovating investors may be
too expensive, in view of the limited fiscal capacity
of the country., Furthermore, such rewards to inventors
or innovators for new processes which do not apply
to priority fields within a country’s development plan
may be expensive, without co.nmensurate benefits to
an economy. In such, or similar, circumstances, the
issne of o patent whicl requires—and allows—no in-
dividual administrative selection may be the best way
of ~ombining public economy with the necessary pro-
tection and encouragement of national innovation.

300. Another argument in favour of a patent system
for mationals in under-developed conntries js that one
of the ctef drawbacks of the system in more advanced
conntries may not he of great importance in undet-
developed countries at an carly stage of their develop-
ment. This drawhack consists in the discouragement and
limitation of imitation and competition which, in one
form or other, must be the connterpart of the protection
given to the pioneer. The reason why this drawback
may not be particulsi.c serjous in .under-developcd
comntries at an earlv stage is. of course, the limitation
of markets and resources, which in any case, under




national plans may permit of only one single plant
in various cconomic sectors. Thus, some limitation
of competition among national producers is in any
case inevitable as well as desirable in the natural con-
dition of many under-developed countries. The patent
system will not in this regard create new problems,
especially if abuses of the nionopolistic position can be
prevented under general legislation, By the time ad-
ditional plants are called for-—perhaps in a subsequent
development plan period-—the original innovator in
any case may have acquired enough of a head start so
that he is no longer dependent on patent protection.
Also the existence of a patent constitutes an incentive
to develop alternative processes and thus “invent
around” the prior invention. Taking all these factors
into consideration. there would appear to be no neces-
sary infer'nce that the patent system, unless abused,
would unduly limit competition, while at the same time
it satisfies the precepts of economic justice and efficiency,
both of which call for the encouragement of the cren.ive
innovator or innovating investor.

301. In so far as the patented improvement refers
to a product or process which is an actual or potential
export from the under-developed country—perhaps a
processed local material—it also may be of importance
to secure patent protection for the national innovator
in other countries, whether by bilateral agreements, or
through adherence to an international reciprocal system.
While this case may be comparatively rare for under-
developed countries (as compared with the opposite

roblem of the protection o?a the foreign patentee),
it deserves special attention because of the great value
attached to an increase in the export earnings of under-
developed countries, It also becomes of increasing im-
portance to countries in the intermediate stages of in-
dustrial devclopment,

302. A national patent system for under-developed
countries would, of course, have its limitations. In the

first place it would be harmful to devote the very
limited resources of under-developed countries in the
field of applied teclurical research and pioneering in-
novation to the production of patentable innovations, to
the exclnsion of more urgeut and more important prob-
lems, and perlaps to the detriment of governmental or
govermment-spousored research,

303. In the sccond place, it would be equally clearly
wrong to devote some of the sume scarce scientific
resources to the building up of patent offices examining
claims for patents to the detrintent of other uses for those
resources. In this later context, non-examination systems
of patent issne might recommiend themselves specially
to under-developed comntyies since they obviate much
of the staffing requirements for patent offices. An alter-
native solution would bhe the utilization of international
resources for the purpose of examination of patent ap-
plications from under-develop d conntries whether by
means of ad hoc recourse to an orgamization such as
The Hague Institute (see paragraphs 67-69 above),
or by a pooling of the resources of under-developed
countries, e.g. on a regional basis, as has already been
arranged among the member countries of the Afro-
Malagasy Organisation (see paragraphs 50-56 ahove).

304. In the third place, in countries where develop-
ment of technology and rapid spread of original ex-
perience are so cruciallv important. great care nmst
be taken that the patent svstem should not he used ta
retard and block local production and invention ratler
than promote it, In spheres of production vital to the
national interest and the development of special re-
sources, or to public health, limitations on patentahility
or provision for limiting the scope of the patent grant
by special working or compulsory licensing in the
public interest are natural, as is evidenced Ly the
presence of such limitations in the legislation of many
countries.

CONCLUSIONS

305. The above analysis has corsidered the economic
implications, as distinct from legal or technical con-
siderations, of the patent system for the economies of
under-developed countries. The basic philosophy from
which the problem has been approached is that of the
United Nations, i.e,, that the economic progress of
the under-developer’ countries is a matter of concern
not only to themselves, but also to the world community
at large, and that—as stated in resolution 1713 (XVI)—
“access to knowledge and experience in the field of
applied science and technology is essential to accelerate
the economic development of under-developed countries
and to enlarge the over-all productivity of their
economies”.

306. The establishment of patent systems in under-
developed countries for nationals and residents raises
no specific problems, subject to the possible need for
technical assistance or pooling arrangements in admini-
stering such systems, and the general importance of
conserv.ng the scarce scientific manpower for dircctly
productive tasks. The issue of patents to nationals
and residents is one method—among others—at the
disposal of Governments of under-developed conntries

for encouraging and rewarding invention and technical
progress,

307. The real issues revolve around the position of
the foreign patentee—and it is with these that reso-
lution 1713 (XVI) on the role of patents in the
transfer of technology to under-developed countries is
concerned. Where a patent granted to a foreign national
is not worked in the under-developed comntry, there
may result artificially high prices of the patented article
when imported into the nnder-developed country, it
such high prices may he the result of other factors
than the exclusionary monopoly given the patentee,
Patents may thus plav a part in the picture of adverse
terms of trade for nnder-deseloped conntries, It their
specific impact is not measnrable, 1t does not involve the
balance of pavments hurden of rovalties since no roval-
ties are paid in this case. The sitnation is eased from the
point of view of nnder-developed conntries if the more
developed countries overate—as sore of them do
the patent svstem in o context of peneral legristation
whieh reduces or connteracts possible misases of the
system for restrictive or price-raising  pmrioses, not
only at home but also on operations abroad. The nnder-
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such results are not attributable to the patent system
as such, nor is the resulting burden properly measured
by the patent royalties. It has been shown that many
different considerations may induce the foreign patentee
either to prefer working his patent himself in the under-
developed country or else rather to license its many-
facture; similarly, the Government of the under-
developed country may have good reasons to prefer
either course, \Where these mutual preferences coincide,
a satisfactory agreement should be capable of being
reached.

310. The Governments of under-developed countries
have a legitimate interest in preventing excessive ex-
ploitation of their one-sided technological and financial
dependence. One such possible method js the screeni
and control of licence agreements, and avoidance '§
unduly restrictive features. The world community and
the Governments of more developed countries can
assist by inducing their patentees not to be unduly re-
strictive in the conditions and terms on which they
are willing to spread technology into under-developed
countries; a variety of policy mensures ranging from
doniestic compensation of patentees, international funds
for this purpose. equivalent investment guarantees and
legislation against restrictive practices applying to busi-
ness operations abroad, is at their disposal for this
purpose.

311. In the final analysis, the question of patents
must be scen—and dealt with—in gre broader context
of facilitating the transfer of patented and unpatented
technology to the developing countries, and enhancing
the ability of the latter to adopt and use such foreign
technology in the implementation of their development
programmes,










ANNEXES

ANNEX A
Text of General Assembly resolution 1713 (XVI)

The role of patents in the tramsfer of technology to
wnder-developed conntries

The General Assembly,

Recalling its resolution 1429 (XIV) of 5 December 1959 on
the possibilities of a further expansion of international contacts,
as well as an increased exchange of knowledge and experience
in the field of applied science and technology, '

Taking note of Economic and Social Council resolution 375
(XIII) of 13 Septen:ber 1951 and of the reports on restrictive
business practices prepared by the Secretariat and by the
Ad Hoc Committec established under the above-mentioned
Council resolution,®

Bearing in wmind that a United Nations Confsrence on the
Applieation of Science and Technology for the Benefit of the
Less Developed Arcas will be convened under Economic and
Social Council resolution 834 (XXXII) of 3 August 1961,

Bearing in mind that access to knowledge and experience
in the field of applied science and technology is essential to
sccelerate the econcmic development of under-developed coun-
tries and to enlarge the over-all productivity of their economies,

Realising that tl protection of the rights of the patent-
holders both in th-ir country of origin and in foreign coun-
tries has contributed to technical rescarch and, therefore,
te anternational and national industrial progress,

Afirming that it ‘s in the best interest of all countries that
the international patent system should be applied in such a

& See Official Kecords of the Economic and Social Couneil,
Sixtecnth Session, Supptement No. (14 (E/2379 and Add.1);
ébid., Supplement No. 11 (E/2380); document E/2443; Official
Rccorg: o; the anmgic( % f‘om'al n(;i ou‘:at:l, é\v ineteenth 5;;:-
fson, Supplement No, ): and 4 yupplement No.
34 (E/275). '
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way as to take fully into account the special needs and require-
ments of the economic development of under-developed coun-
trics, as well as the legitimate claims of patentecs,

Requests the Secrctary-General, in consultation with appro-
priate international and national institutions, aud with the con-
currence of the Governments concerned, to prepare for the
Committee for Industrial Devclopment, for the Feonomic and
Social Council, and for the General Assembly at its cighteenth
session, and taking into consideration any pertinent discussions
which might take place in the United Nations Conference on
the Application of Science and Technology for the Benefit
of the Less Developed Areas, a report containing:

(1) A study of the effects of patents on the economy of
under-developed countries ;

(b) A survey of patent legislation in ‘sclected developed
and under-developed countries, with primary emphasis on the
treatment given to foreign patents;

{¢) An amlysis of the characteristics of the patent legis-
lation of under-developed countries in the light of economic
development objectives, taking into account the need for the
rapid absorption of new products and technology, and the rise
in the productivity level of their economics;

(d) A recommendation on the advisability of holding an
international conference in order to examine the problems
regarding the granting, protection and use of patents, taking
into consideration the provisions of existing international con-
ventions and the special needs of developing countries, and
utilizing the existing machinery of the International Uniun
for the Protection of Industrial Property.

1084tk plevary mecting,
19 December 1961.




ANNEX B
(1) Text of transmittal letter and Questionnaire circulated by the Secretary-General

The Secretary-Genera! of the United Nations presents his
compliments to the Permanent Representative of
and has the honour to refer to resolution 1713 (XVI) of the
General Asscmhly, concerning the role of patents in the transter
of technology to under-developed countries.

In this resolution the General Assembly requested the
Secretary-Geiieral to prepare for the Committee for Industrial
Development, for the Economic and Social Council, and for the
Gemeral Assembly at its eighteenth session, “a report contain-
ing (i) a study of the effects of patents on the economy of
under-develdped countries: (ii) a survey of patent legislation
in selected developed and under-developed countries, with pri-
mary emphasis on the treatment given to foreign patents ;
(iii} an analysis of the characteristics of the prtent legislation
of under-developed countries in the light of economic develop-
ment objectives, taking into account the need for the rapid
absorption of new products and technology, and the rise in the
productivity level of their economies”. The Secretary-General
was also requested to include in this report “a recommenda-
tion on the advisability of holding an international conference
in order to examine the problems regarding the granting,
protection and use of patents, taking into consideration the
provisions of existing international conventions and the special
needs of developing countries, and utilizing the existing ma-
chinery of the International Union for the Protection of
Industrial Property”,

The resolution invites the Secrvtary-Gerteral to prepare the
report "in consultation with appropriate international and na-
tional institntions, and with the concurrence of the Govern-
ments concerned”. Accordingly, the Secretary-General has the
honour to submit the attached inquiry cnumerating the relevant
issues on which factual information and the views of His
Excellency's Government are requested,

The Secretary-General would appreciate receiving a reply
to this Questionnaire, if possible in duplicate, not later than
the middle of December 1962 so that he may be able to take
full account of it in the preparation of his report. To this end
it would be helpful if even partial replics were to be forwarded,
without awaiting the preparation of answers to all the items

in the Questionnaire.
8 October 1962

QUESTIONNAIRE

The role of patent in the transfer of technology to
“‘e'r-developed countries

A. PATENT sYSTEM

L. If there is a system in effect to grant patents :

(a) Supply the applicable laws, regulations, etc., as well as
any recent reports (e.R., annual report of the Patent Office),
studies, etc., relating to its operation and policies ;

(d) List the name of the agency charged with issuing pat-
ents, its address and its chief official, and indicate the number
and professional background of its professional staff

(¢) List categories of processes or products (industries),
if any, which are excluded from patentability (e.g., pharma-
ceutical products) ; state the reasons and indicate whether any
changes are under active cousideration,

2. If no patent system is in cxistence, indicate whether
active consideration is currently being given to the possible
introduction of a patent system (supplying existing relevant
draft texts, studics, reports, etc.).

B.

3. (a) Describe hriefly (with citations to the applicable
statutory texts)} the provisions bearing on the rights of foreign
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individuals and companies to secure patents and license their
use, especially in so far as these provisions may differ from
those applicable to domestic individuals and companies ;

(b) Explain specifically, where appropriate, those provisions
which are designed to implement the patent provisions of the
Paris Union or any other applicable international patent
convention,

4. Describe briefly (with citations to the applicable statutory
texts) any special provisions or measures designed to regulate
the terms of agreements by which foreign nationals license
or assign their domestic patents, especially through:

(@) A requirement of governmental approval of the terms
of agreements between foreign patentees and domestic licensees
or assignees; indicate, where appropriate, the name of the
agency or agencies, issuing such approval, their addresses, chief
official in charge, their respective functions, and the number
and professional backgrounds of their technical staffs;

(b) A limitation of the amount of royalty payments for the
use of foreign patents and know-how (e.g.. limitation to per-
centage of sales receipts or profits involved) ;

(¢) A limitation of the transferability abroad of royalty
payments for the use of foreign patents and know-how (through
general foreign exchange regulations or specific provisions
applicable to royalty payments).

5. Describe briefly (with citations ‘o the applicable statutory
texts) any special provisions designed to promote the transfer
of foreign inventions and know-how from developed to under-
developed countries, eg,, through:

(a) Special tax and other incentives ;

(b) Measures for the protection of foreign patent rights
(eg., through risk insurance or throngh assurances against
expropriation in national laws or international treaties).

6. Indicate whether active consideration is being given to
any changes in the situation described in the replies to this
part B, and supply relevant reports, studies, draft legisla-
tion, etc,

C. CoMPULSORY LicENSING OR REVOCATION®

7. Describe briefly (with citations to the applicable statutory
texts) any provisions which permit the revocation of patents,
the granting of compulsory licenses to their use or any similar
measure, on such grounds as the following :

(a) The patented process or product has not been (ade-
quatcly) used or manufactured in the country ;

(b) The patent rights have been misused or abused (eg.,
by improper conditions imposed by the licensor) ;

(c) General availability of the patented produ~t or process
is considered to be in the public interest (eg., in the case of
food or medical products).

8 If there are such provisions for the revocation or com-
pulsor_y licensing of patents, supply, as far as available, the
following data, preferably for the last five ycars:

(a) The number of patent revocations (i) applied for and
(i) granted with regard to patents originally issued to:

Y1n replying to the questions in part B please discuss the
lg‘mslthe, elc., provisions in the light of their actual applica-
tion, in day-to-day practice, taking into account governmental
and business practices and important court decisions, in so far
2s possible.

“In replyving to the questions i part C please discuss the
lpg:slquw. ete, provisions in the light of their actual applica-
tion, in day-to-day practce, taking into account governmental

and business practices and important court decisions, in so far
as possible.




Nationals ;
Aliens ;¢

(5) The number of compulsory licenses which were (i)
requested, (ii) granted with regard to patents originally
issued to:

Nationals ;
Aliens. ¢

9. Indicate whether active consideration is being given to
any clanges in the situation described under 7 above, and supply
relevant reports, studies, draft legislation, etc.

D. RESTRICTIVE BUSINESS PRACTICES®

10. Describe briefly (with citations to the applicable statu-
tory texts) any provisions and governmental measures (whether
specifically addressed to patents or of general applicability?)
which regulate (or prohibit) the insertion, in agreements for
the licensing or transfer of pateats, of requirements relating to:

(i) The use by the licensee or transferee of rnachinery, parts,
materials or technicians supplied or prescribed by the
transferor or licensor (so-called tie-in clauses);

(ii) The limitation of the use of the patent to certain fields
of operation;

(i) The minimum price at which the products produced
under the patent may be sold by the transferee or
licensee;

(iv) Efforts by the licensee or transferee to fix the resale
mof such products on the wholesaler or retailer

(v) Limitations of the output;

(vi) Limitations on the geographical area in which the pro-
ducts producrd under the patent may be sold by the
transferec or licensee (e.g, not outside the country of
manufa cture) ;

(vii) Paymeni by the transferee or licensee of royalties on
patents ownod or controlled by the transferor or licensor
even if he (tive transferee or licensee) does not actually
use them;

(viil) Cross-licensizig or patent-pool arrangements;

(ix) Any other requirements,

11. Discuss the practical application and implementation of
these provisions and measures, especally in the case of licensing
and transfer agreements hy foreign patentees,

12. Indicate whether active consideration is being given to
any changes in the situation described under 10 above, and
supply relevant reports, studies, draft legislation, etc.

41n so far as available give figures separately for eacl: coun-
try of origin.

¢In replying to the questions in Enrt D please discuss the
legislative, etc(;._d;:rovisiom in the light of their actual applica-
tion, in day-to-day practice, taking into account governmental
and business practices and important court decisions, in so far
as possible,

f Where the generally applicable rules are subject to special
exemption or qualifications in the case of patents or know-
how, please explain.

E. EcoNoMic pata

13. In s0 far as available, supply information, preferably
for each year since 1957, on the number of patents (i} applied
for, and (ii) granted to:

(a) Nationals;

(b) Aliens (if possible, scparate figures by countries of
origin).

14. In so far as available, supply actual or estimated data,
preferably for each year since 1957, on the annual amount of
total royalty payments:

(@) Received from abroad® for the use of the inventions
and know-how of domestic nationals;

(_b) Tr_ansferrcd to foreign countriesf for the domestic use
of inventions and know-how of foreign nationals.

15. Supply any other available economic data, studies, re-
ports, etc, with respect to the extent and importauce in the
national economy in general, and in specific industries in par-
ticular, of inventions and know-how of foreign nmationals, dis-
tinguishing whether these are patented in the country or not,
and whether they are exploited in the country by foreign
undertakings, by domestic assignees or licencees or by joint
ventures of foreign and domestic interests.

F. EvaLuation

16.

A. In the case of a country which is primarily a recipiont
of foreign inventions and know-how:

(1) Describe and evaluate the manner in which access to
foreign inventions and related know-how has been helped or
hindered :

(a) Through the existence or non-existence of a national
patent system ;

(b) Through the exclusion from patentability, if any, of
certain kinds of products or processes (see question 1 (¢)
above) ;

(¢) Through any particular features of the present na-
tional patent system.

Where appropriate, distinguish between diffcrent industries.

(2) Specifically, if there is no national patent system, or
if foreign inventions are not putentable in the country, de-
scribe and evaluate the extent to which and the manner in
which :

(a) Foreign inventions have been actually nsed in the
country ;

(b) The know-how pertaining to such inventions has heen
secured in the country.

B. In the case of a country which is primarily a supplicr of
inventions and know-how to cther, romitrics, deseribe and
evaluate the manner in which the supply of such technology
to industry (or to specific industries) in under-developed coun-
tries has heen helped or hindered by :

(a) The existence or non-cxistenc: of paten® protection for
foreign inventions in such recipient countrics;

(b) Through any particular features of the patent system of
such recipient countries.

#1f available, give data separately for each foreign country.

(2) List of Governments, inter-governmential and nongovernmental organisations replying
to the Questionnaire

Replies and information have been received in response to
the Questionnaire from the following fifty-five States and vari-
ous inter-governmental and non-govermmental organizations.

(a) The following States have replied to the Questionnaire:
Australia, Austria, Belgium, Brazil, Cambodia, Cameroon,
Canada, Ceyion, China, Cuba, Czechoslovakia, Denmark,



Ll Salvador, Federal Republic of Germany, Finland,
France, lingary, India, Indonesia, lrcland, Israel, Italy,
Jamaica, Japan, Kenya, Laos, Lehanon, Luxembourg,
Madagascar, Mexico, Morocco, Nepal, Netherlands, New
Zealand, Nigeria, Norway, Pakistan, Philippines, Poland,
Republic of Korea, Republic of V ict-Nam, South Afriea,
Spain, Sudan, Sweden, Switzerland, Tanganyika, Trinidad
and Tohago, Tunisia, Turkey, Union of Soviet Socialist
Republics, United Arab Republic, United Kingdom of
Great Britain and Northern Ireland, United States of
America and Yugoslavia.

(b) The following sixteen organizations have replied to the
Questionnaire ;
(i) Inter-governmental orgamizations '
African and Malagasy Industrial Property Office
Commission of the European Economic Community

Council of Europe

Council for Mutua! Fconomic Assistance

Inter-American Development Bank

International Bank for Reconstruction and Development

International Bureau for the Protection of Industrial
Property

Organization of American States

Organisation of Economic Co-operation and Development

(ii) Nom-goverumental orgawisations
Federation of British Industries
International Association for the Protection of Industrial
Property
International Bar Association
International Chamber of Commertce
International Law Association
National Association of Manufacturers (us)
United States Chamber of Commerce

Axxex C

Governments’ evaluation of
or hindered through the

AUSTRALIA

No reliable evaluation has been or ean be made, but it is
believed that the patent system has fulfilled its function
of stimulating industrial progress.

Bricium

Belgian law has always aimed at protecting inventions irre-
spective of their origin in order thus to promote tech-
nical progress gencrally. (T ransiation from French,)

BraziL

The evaluation referred to can only be made, in 1espect
of Brazil, on the basis of conercte cases. There are com-
plex inventions which require specialized .echnical assist-
ance and there are simple inventions which do not. In
many cases, contracts are mainly designed to take ad-
vantage of the patent system to ohtain royalties without
justification. (Translation from Portuguese.)

CANADA

The patent system does not differentiate between foreign
and domestic invertions. Patents are takei; freely by for-
eigniers at the rate of 95 to 5 domestic. Our laws and
the policy of the Government encourage the coming in of
new inventions and the setting up of new industries,

Cryirox

By the registration of forcign patents in Ceylon this know-
how is made available to this country.

Crina

Access to foreign inventions and related know-how has been
helped through the existence of a national patents system,
Exculsion from patentability of certain kinds of products
or processes with sonnd reasons has certainly had a bene-
ficial effect. (Transiation from Chinese.)

Cum

In Cuba a distinction is made between inventions and "know-
how". A large number of forcign inventions have been
registered in Cuba, but the conntry has not derived any
benefit from this, since they have been used to monopolize

B The text is reproduced in its original form as presented in
government replies to part F of the Questionnaire (see an-
nex B), except where translation (by the Secretariat) is
expressly noted.

the manver in which access to inventions snd know-how
exisionce or momexistence of a national puient
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had hoon helped
sysiem®

the products that these patents protect. The foreign in-
ventors applied for and obtained patents in Cuba in order
to be ahle to import their products without competition
from any cther manufacturer. That was possible owing
to certain deficiencies in the Patents Act, which provided
that for the patent to enter into force the mere display of
the object to be covered hy the patent was sufficient,
without the place of manufacture being taken into con-
sideration. (Translation from Spanish.)

C2ECHOSLOVAKIA

Czechuslovakia is not primarily a recipient of foreign in.
ventions and know-how. Foreigners have under conditions
of reciprocity the same rights as Czechoslovak citizens,
Therefore, there are no special provisions or measures in
which access of foreign inventions could be hindered. On
the contrary, in recent years, there has been in the Czecho-
slovak Socialist Republic a constant increase of applica-
tions for patents hy foreigners and the number of patents
granted to them is also increasing year by year. The
majority of agreementst are not based on the patent sys.
tem and their subject matter is mostly undisclosed know-
how and experience. No data have yet been elaborated
ascertaining to what extent the patent system, or its par-
ticular features, in countrics recipient of patents and
know-how has helped or hindered the conclusion of such
agreements.

France

An examination of the datal shows that patent applications
of foreign origin account for more than 60 per cent of
all patent applications filed in France in 1962, Further-
more, the balance of payments involving the sale and pur-
chase of patents and licence concessions shows a deficit
of some 300 million new francs during the same years.
The;e figures suggest that French industry is not pri
marily, but to a large extent, a recipient of foreign
know-how. This situation is obviously facilitated by the
existence of the patent system which, by giving the
owners of such know-how the assurance of being protected
in France both Ly domestic legislation and by the Inter-
national Convention, enables them to license or assign

1 Reply to item 16 B of the Questionnaire.
4See annex E below,




heir  patent rights with complete security. (ranaslation
from French.)

Froerat RepuBLiCc oF GERMANY

The supply of inventions and techinical know-how to under-
developed countries is hindered in most of these countries
by the still inadequate patent protection system. There
have been cases in which even the ilticit copying of prod-
ucts hae led to considerable difficulties, There have been
hindrances in many cases owing to the fact that a number
of under-developed countries are not members of the
Paris Union Convention and thercfore do not yrant
priorities.

Huxcary

The inventions and know-how actually used in Hungary are
roughly halanced by those sold to foreign countries. The
use of inventions and know-how of forcign nationals, re-
quired by Hungary's industrial development, has always
been secured on the hasis of agreements with forcign patent
owners, No industry has suffered drawbacks in this respect.
No obstacles have been raised by Hungary to the transfer
of domestic patents to foreign countries.

INDIA

Although the patent system has been working in India for
over a century, hardly 10 per cent of the patents granted
under the Indian statute have been of Indian nationals,
and more than 90 per cent of the patents are owned hy
foreigners, The position has not improved since the attain-
ment of independence by India. The Indian public have
access to the specifications of the foreign-owned patents,
as all these specifications are open to public inspection.
Nevertheless, India has not derived any snubstantial hene-
fit by these patents. This is due to the reluctance of the
patentees to work their inventions in this country either
by themselves or by granting licences to Indian concerns,
and probably also due to the fact that the country has not
technologically advanced to work most of the inventions.
It would thus appear that the patent system, the advantages
of which are applicable to highly industrialized countries,
does not yield the same results when applied to under-
developed countries. The foreign patents are not taken
in the interests of the cconomy of the country granting the
patents, but merely to protect the export market from
compeition from rival mamufacture:s, particularly manu-
facturers from other countries, As has been stated hy
Shri Justice Rajagopala Ayyargar in his Report, “the
costs in under-developed countries where a patent {s
worked wholly abroad far exceed any possible gains”.

As already stated above, ... ... . . inventions
relating to Atomic Energy have recently been rendered
unpatentable under the Atomic Energy Act, 1962 With
cegard to this class of invention, however, thuere are
special considerations, e.g. all the applications in India
are of foreign origin and the Government has taken the
sole responsibility for the development of Atomic Energy
in India,

The absence of a provision in the Indian P’atents and De-
signs Act, 1911, for revocation of a patent on the ground
of non-working or failure to work adequately is considered
detrimental to the interests of the country. A. has been
stated by Edith Penrose in her book entitled Economics of
the International Patent System, “When a conntry grants
patents to foreigners fur inventions which the foreigner is
not going to ‘work’ in the country hinself, but which he
is willing to mzke available to domestic producers at a
price, the price paid to the foreigner is clearly one of the
costs of granting the patents and just as clearly must
restrict the use of the invention to those who can pay the
price. From the point of view of producers this cost is
simply the royalty payment made to foreign firms.” Again
“There is no doubt that normally granting of paterts to

foreign firmis stimndates the vare of 1y ot o the Yoneen
comtry . .. Most commtiies have lint'- 4 A tiong to pam
ceonormically trom yranting tents to e tims T Vhe
anestion has been carctully considered by Nl
Rajagopala Avvingar in his Repert, where he comes to g
similar conclusion, O, the eficet of 1on watkhing of toreign
patents, the Jndpe savs that this countiy s depnived ol
ECHlg I ANy cases gocds, even thoueh they are essen-
tial for industrid production or for the Dealth and satety
of .'h\‘ community, at cheaper prices from avaik-'e alter-
native sources, hecanse of the patents
in India.

hitee

protection granted

The matter assumes preat importance i respect of patents

for drugs and articles of {vod. { See. {or mstance, Kefanver
Report in the United States 1t ix a fact ti the price of
the same drug varies considerably from comtry to com-
try. The question of public interest is fvolved i these
cases,

India is primarily wot a supplicr of inventions and “know-

how" to other countries, As already stated, only abent 10
per cent of the patents granted nuder the huban Act are
owned by Indians and even these deal mosthy with cottage
and small-scale industries. The number of patents  hy
Indians in respect of major industeies which might facilitate
exports of manufactured goods is negligible.

ISRAEL

t is considered that the utiization of foreign inventions hy
Israel enterprises wonld, for all practical parposes, he ren-
dered impossible in the shsence of a national patent system,

It seems that the existence of such a patent svstem since 1924

has made it possivle both to build np industries wtilizing
contemporary technical knowledge protected hy patents and
secret know -how, and to protect the fruits of research
carried on by local industry and its research industries.

It may further be noted that the tiherally granted patent

protection has facilitated the creation of new industries and
has in certain cases prevented the establishment of a large
number of small enterprises competing in an exceedingly
restricted home market, which would have heen detyimental
to the economy of the country.

IraLy
Italy is primarily a recipient of foreign inventions. Access

to foreign inventions is helped by the patent system in force
in ltaly. Access to foreign inventions relating to medicines
and to processes for their production is hindered becayse
such processes and products are not vet patentable in
Ttaly. However, the present taw is heing chunged to extend
patentability to both pharmaceutical processes and  theis
products. When these amiendinents come into furce, access
to foreign inventions in this field will certainly be rcasier.
(Transiation from lalian.)

Jamaica
The registration of foreign patents is usually effected through

local solicitors. This provides optertunity for appropriate
contacts with persons likely to be interested in wiliring
the inventions since quite often such solicitors are the
legal renresentatives of such persons. Thus usage of local
entrepreneurs, either alone or in association with overseas
entreprenenrs, is facilitated.

Jaran
Scen on the international level, our patent system is one of

the best formulated of thr world, and there is no hkeliliond
that the right of foreipners will not b protected ade-
quately, preventing the introduction of foreign techrology
to Japan. In fact, the satisfactory introduction of new
foreign technnlogy is contributing greatly to the develop-
ment of Japancse industries.

No chemical product or substance oltained by nuclear trans-

formation is patentable in Japan. But this is true in many



advanced countries oi the world, and since the process hy
which such product or substance is obtained is patentable,
we bhelieve that the end result is approximately the same,
unaffected by the tack of patentability for such product or
substance,

The Japanese patent system was instituted with due consid-
eration taken of the patent systemr of various countries
and, furthermore, as it is supported by our Patent lLaw
which incorporates the spirit of the Union of the Paris
Convention, there is 1o ground whatsoever that one can
state that, by the difference in the patent system, introdue-
tion of foreign technique is either unduly encouraged or
discouraged.

There were certain countries recipient of technology to which
not only export of technology from lapan but also of
merchandise manufactured by new technique from Japan
met difficulties. due to the lack of a patent system or a
system to protect the inventions of foreigners. Regardless
of whether the recipient country is an under-devetoped
country or not, there were some instances where the
Japanese inventors received damages as the recipient coun-
tries do not recognize the patentability of products or pro-
cesses which not only Japan but most of the countries of
the world recognize as such.

Rerunric oF Korea

Foreign inventions and know-how are considered to he im-
ported into this country through the existence of a national
patent system. Though many foreign inventions and know-
how might have heen iatroduced to Korea under private
or personal contract not through the patent system. the
patent system has helped hoth parties to invest their proper-
ties in this country with confidence that their property could
be protected from misuse by others.

Lesanon

A great number of the forcign patents are not used in
Lebanon. The reason for their registration is just to
guarantec their patent rights.

MavAGASCAR

The Malagasy Republic is primarily a recipient of foreign
inventions and know-how. Patent proprietors have thus
far operated at their own risk and without any guarantee
other than the possihle support of the public authorities
in the event of litigation (it should be explained. . tiiis
connexion, that there has iever heen any dispute, much less
litigation). Moreover, the interest of the Malagasy Republic
in encouraging the greatest possible investment in order
to develop iy economy has done much to Lelp matters.
However, the recent establishment of the African and
Malagasy Office, as the result of an international agree-
ment which takes into account the provisions of the inter-
national agreements concerning indnstrial propert -, will, in
addition to the material advantages which it represents,
most certainly facilitate access 10 foreign inventions and
related know-how through the guarantees which it pro-
vides. ( Translation from French.)

Mexico

Because pressure of time has made it impossible to compile
the requisite data, it is impossible to determine the extent
to which Mexico is a recipient of foreign inventions and
kiow-how. It may be stated, however, that the equ.lity
before the law of national and foreign inventors facilittes
the availability of foreign inventions and know-howv.
{Tramslation from Spanish.)

NETRERLANDS

Onr country is obvionsly a recipient of foreign inventions.
In our country the opinion prevails that due to the exist-
ence of a national patent system, foreign patentecs are
more prepared to have their patented inventions and the
related know-how in this country practised by granting

licences and thereby supplying that know-how to interested
national industries, than in case a national patent system
did not exist. The patents prevent abuse of the inventions
and the related know-how by those other tha: the licensees,
The exclusion from patentability of chemical products as
such of mcthods of medical treatments and of methods of
cultivation and breeding of plant and animal varieties,
never did exercise a prejudicial influence on the access to
relevant forcign inventions and know-how.

New ZeaLAND

It is assuned that New Zealand is primarily a recipient of
foreign inventions and know-how. There has been no
recent study of the patent system in New Zealand and there
is no means of finding out what its effect is upon the
economy of the comntry. The criticism of the patent sys-
tem in general as existing in this country has coine to the
knowledge of the authorities in recent years and it is
appreciated that New Zealand should not expect 1o be a
recipient of inventive skill from abroad without making its
contribution, by way of royalties, towards the cost of re-
search and the rewarding of inventors.

Nigeria

The Nigerian Government is at present actively considering
the possibility of revising portions of the Law of Nigeria
relating to patents so as to make room for the registration
of patents for applicants from countries other than Great
Britain, which, prior to the indcpendence of Nigeria, had
enjoyed automatic recognition in Nigeria.

Pot.anDp

Business transactions of Polish persons in the sphere of
inventions refer in principle to countries in which an or-
ganized patent system is in existence. On demand of coun-
tries in which an organized patent system does not exist,
Poland is ready to be helpful in organizing such a system,

Sourn Arrica

It is extremely difficult to evaluate in precise terms the man-
ner in which access to foreign inventions and know-how
has assisted in the industrial development of the Republic.
A former Chairman of the South African Board of Trade
and Indusiries in his book "A Quarter of a Century of
‘Industrial Progress in South Africa” however, writes as
follows :

“South Africa may succeed, up to a point, in dispensing
with foreign capital but what she certainly cannot do
withont, without  seriously retarding her industrial
growth, is those mature skills and techniques which can
only be drawn from the more highly industrialized
countries.”

There can be no doubt that the existence of a national patent
system has assisted in the industrialization of South
Africa, in so far as the engineering, mining and certain
secondary industries are concerned,

Switzert \ND

Even in the absence of published statistics, it can be said
that Switzertand is a supplier rather tha:. a recipient of
foreign inventions and know-how, If the supply of inven-
tions and know-how to industry in under-developed coun-

tries has so far been limited, this is very likely due to

the lack of adequate patent protection for foreign inven-
tions in the recipient countries.

In order to encourage the supply of inventions and know-
how to the under-developed countries, three principal kinds
of measures should be taken in those countries:

(a) Effective patent protection for foreign inventions;

(b) Effective protection of foreign capital investments, in-
cluding the transfer of real net profits in the form of
interest, dividends of royalties to creditors;




(' A gennine guarantee that, in the cvent of the nationali:
zation of property, rights or interests belonging to
forewgn suppliers, aldequate and effective compensation
woull be grauted and transicrred to the foreign
owners

In order to explain and justify these suggestions, it is suf-
ficient to recall that in both Furope and the United States
of Amcrica the great industrial and commiercial develup-
ment  of the nincteenth century was not hindered but
rather helped by the adoption of laws on patent protec-
tion, and that the absence in those ceuntries of any tendency
to natiomlize private undertakings or to restrict the trans-
fer of forcign capital encouraged the investment of for-
eign capital and conscquently made micasures such as those
referred to under (b) and (¢) above superfluous. (7Trans-
lation from French.)

Turkey

As indicated above, therc is a Turkish Patents Act currently
in force. In addition, the necessary first steps are being
taken towards the preparation of a draft European Patents
Act covering the continent of Europe which wonld facili-
tate access to and utilization of technical processes (know-
how) coming into cxistence in consequence of new require-
ments. However, Turkey being a country which is a recipi-
ent of foreign patents, it is essential under articles 36 and
37 of the Turkish Patents Acts currently in force that
where the right to exploit a patent in Turkey is purchased
that patent should have the character of novelty. Accord-
ingly, the inventions which Turkey purchases must have
this character of novelty on the date on which they are
purchased, ‘

Since Turkey is not a country which undertakes original
research, if it buys a patent on which no original research
has been done, or the novelty of which has not been
established, it is obliged to have this rescarch carried out
by the International Patent Institute at The Hague. This
is both time-consuming and costly. Secondly, it must be
noted that the absence of an impartial international body
responsihle for assessing the value of the technical processes
purchased and fixing a market price for them makes diffi-
cult the transfer to Turkey of technical orocesses where
the payment of compensation is involved. (Translation
from Turkish.)

Unitep KixonoMm or GREAT BRITAIN AND NorTHEKN IrELAND

Rather more than half the applications for United Kingdom
patents now conie from abroad, A large number of United
Kingdom inventors seek patents overseas. This country
falls, therefore, in a sense, into both categories A and BX

From very early days the British Law recognized the advan-
tages to the economy in making known, and exploiting,
new inventions in the country. It has encouraged foreigners
as well as its own natinnals to do so. The following is a
quotation from the second interim report of the Com-
mittee on Patents and Designs (1944) :

“The Patent law of the United Kingdom originated in the
Statute of Monopolies, enacted in 1624 (21 Jan i, ¢.3).
The Statute had as its object the suppression of nionopo-
lies, which before that date were conferred by the Sove-
reign as a convenient means of raising revenue. These
monopolies related for the most part to every day neces-
sities, devoid of novelty or invention. The Statute in
general terms declared monopolics, grants and letters
patent for the sole huying, selling or using of anything
within the rcalm to he contrary to law, but Section 6
excluded patents for inventions from that general pre-
scription in the following terms:

“Provided also that any declaration before mentioned shall
not extend to any letters patent and grants of privilege

k Sce part F of the Questionnaire (annex B).
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for the term of fourteen vears or under, hereafter to he
made, of the sale wiking o making of anv manreer of
new manutactures within this realm to the  true and
frst inventor and inventors of sach manufactures, which
others ut the time of making such letters patent and
grants shall not use, so as als they he not contraty to
the law, nor mischievous to the State, by ratsing prices
of comnadities at home, or hurt of trade, or generally
inconvenient; the said fourteen vears to be acconnted
from the date of the first letters patent or grants of such
privilege lercafter to be made. hut that the same shall
be of such force as they should he if this Act had never
been niade, and of none other,

“The theory npon which the patent system is hased is that
the opportunity of acquiring exclusive rights in an itven-
tion stimulates technical progress, mainly in four wilys:
first, that it encourages research and invention ; sccomd,
that it induces an inventor to disclose his discoveries,
instead of keeping them as a trade secret; third, that it
offers a reward for the cxpense of developing  inven-
tions to the stage which they are commercially practi-
cable; and fourth, that it provides an inducement to
invest capital in new lines of production which ntight
not appear profitable if many competing producers em-
barked on them simultanecusly. The history of indus-
trial devclopment seemis on the whole to have justified
this theory.”

It is almost certainly true that these advantages outweigh
the di.advantages inherent in granting monopolies and they
apply to a country which falls into category A¥ as well as
to one in category B.X

UNiTep STATES oF AMERICA

The United States is primarily a supplier of inventions and
know-how to other countries. . . . American enterprises
have large numbers of licensing arrangements with foreign
firms all over the world. Because of the extensiveness ol
Urited States supply of inventions and know-how to less
developed countrics and the fact that the rupply is effected
essentially through private arrangemients, the United States
Government does ot maintain data that would enable us
to particularize in answering this quesion. Certam general
statements, however, can be made. Private investment
from industrially highly developed comtries is a significant
factor in accelerating industrialization in less  developed
countries. One clement that is considered by o potential
investor with respect to an investment involving a patent
licensing agreement for production in a particular country,
is the matter of effective patent protection in that country.,
Theoretically. a conntry could hive free aceess to all of
the technology embodied in patents withont maintaning a
patent system. Often the information disclosed in patents
is not sufficient, however, to be of much ntility to the
potential user. H~ needs to have the reluted technalogy to
“work” the patent. Since patent licences torlay nsuatly in-
volve commitments for the pravision of technical assistance,
the licensee obtains much more than naked patent rights.
The local economy benefits by the acquisition thremgh the
agreement of valuable industrial techniques and know-how.
In addition, dollar costs arising from royalty payments to
United States firms are often mare than offset hy earnings
of foreign exchange from increased exports or savings of
exchange due to the availability from domestic sources of
a product or service previously imported. This is nnt to
say, however, that a foreign investment project involving
licensing arrangement in a less developed country is alwavs
heneficial to the less develrperd cauntry. On the one hand,
it mav mean that a particular less developed country may
he giving up cheaper imports and may he diverting some
of its economic resources from other activities in which
it might he more efficiently engaged. On the other land,
the project may contribute in one way or another to




general economic development and broadening of the mdus-
trial base in the less developed country. These are factors
which the less developed country must weigh in arriving
at decisions on an investment project involving a1 patent
licensing arrangement

Patent protection is also generally regarded as an important
factor in fost-ring domestic inventions, in that it increases
incentive for inventing. It is particularly important to
recognize the role of patents in cncouraging investment in
research programmes which are often very costly.

Further, patents assist agricultural countries to industrialize.
Historically the patent systems of most of the highly

industrialized countries date back to the early 19th century
and before. For example, the United States enacted its
first patent law in 1790. Thus these laws generally pre-
dated the great surge of industrialization that took place
in the 19th century. Although no firm conclusions can be
drawn that the highly industrialized countries have made
rapid technical progress because they have had patent laws
for a long time, or that their progress would have been
slower without patent laws, the implication is that the
protection of inventions has been a significant factor in
their rapid and far-reaching industrial growth.
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Synoptic table of major provisions

Prefatory note

This table is based on a survey of national patent fegisla- Eurore AN THE MinnLE Easn

Tt
tion prepared by the International Burcnu. for thc_ Prutection Czechoslovakia, France, Federal Republic of Germany, Israc} pate
of Industrial Property; where appropriate, n.lformgnon_supphed Italy, Lebanon, Nethertands, Spain, Sweden, Switzera§ ()
by Govermments in response to the Qucstmnnglrc circulated Turkey, United Kingdom of Great Britain and Northes i
by the Secretary-General (annex B) las heen inserted. Ireland and the Union of Soviet Socialist Republics. N

The table covers patent legistation in the following thirty- sweh
four countries: NoRTH AMERICA for 1
AFRICA Canada and the United States of America. Cent

Ghana, Liberia, Morocco, Nigerin, Tanganyika, Tunisia and homm

the United Arab Republic, ' SourH aAND CENTRAL AMERICA Sene
Asta Argentina, Brazil, Chile, Colombia, Mexico, Peru axk sepa
India, Iran, Japan, Pakistan and the Philippines. Venezuela, they
SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENI] Lrg
o R ani—
1
Gf e ;
Eale (£ 144 ? s ‘
Couniry ”::;:i‘a.?o::‘ Patentable subject maitey mﬂ:’ Duration of patent

ARGENTINA Patent Law of 1864 Independent patents of in- FExamination as to For independent g f Com
as amended to 1957 vention are granted for formal requirements ents, five, ten of i
new discoveries and inven- and novelty. Exami- fifteen years free}

tions in all classes of in- nation as to novelty date of grant. A i
dustry, specifically de- with search only teen year patent i

as new industrial through prior do- granted only for in
products, new means, and mestic  patents. In- ventions considers
the new application of ventions relating to by the Commissione
known means for obtaining military and petro- to be of outstanding
an industrial result or leum must be re- importance, For pat

product. Patemts of ad¥- ferred to the e ents of addition, ti:
tion are granted for im- spective departments unexpired term ¢
provements on  already before the Patent the main patent he
patented inventions, m- Office examination not more than to
pottation or revalidation

years. For imporis-

patents are granted for in- tion patents the ur
ventions alrcady patented expired term of the
in another comtry, and basic foreign paten

must be based upon the
first foreign patent issued.
No patent will be granted
if the invention was pub-
hicly kmown anywhere be.
fore application to such an *
extert that it could be

worked

but not more th
tn yan

Not patentable: pharmaceu-
tical compasitions, finan-
cial schemes, theoretical

discoveries or inventions

having no industrial ap-
plication and  inventions
contrary to law or public
morals




satent legislation in selected countries

Prefatory note (continued)

-

Thg table does not include countries which have no national
patent legislation (see e.g. Indonesia, Sudan, chapter [} P
(F) above),

Not included in the table, moreover, are any of the following
rwelve countries, members of the African and Malagasy Union
for the protection of Industrial Property, namely: Cameroon,
Cemtral African Republic, Chad, Cong, (Brarzaville), Da-
Lomey, Gabon, Ivory Coast, Madagascar, Mauritania, Niger,
Senegal, Upper Volta. These countries have not in the past had
separate mational patent legislation. Prior to thei- independence,
they gave recognition to French patents, The pa‘ent law of

these countriee is being governed now by the African and
Malagasy Industrial Property Convention which is i effect
as from 1 January 1964, The Convention provides for uniform
patent legislation, the centralization of administrative pro-
cedures in a regional office, the grant of national treatment to
foreign patent applicants, and adherence by the signatory par-
ties to the Paris Convention. So far, the following countries
have adhered to the Paris Union: Cameroon, Central African
Republie, Chad, Congo (Brazzaville), Gabon, Ivory Coast,
Madagascar, Niger, Sencgal and Upper Volta. (For a more
detailed discussion of the Afro-Malugasy Accord, see ahowe,
chapter 11 (D) (B).)

LEGISLATION IN SELECTED COUNTRIES

5
Adherence to 6
international

s joy

Reguivements for scorking of
palonts; samctions for

R

Hi [
Qher chged i which
Patenis ave gubsect
to pubdic wse

“onvention of Monte-  National treatment. For.
video of 1889 (sinee vign fling priority under
commencement) conventions referred to
in 5. A domestic agent
must be appointed by an
applicant residing abroad

Patents must be worked within
two years from the date of
grant, and thereafter working
must not be interrupted for two
years, except in special circum-
stances. Any interested person

may apply for revecation of the
patent for non-working, No pro-
vision for compulsory Veencing




ANNEX R

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEMRLEG

ga—

1
Offclal title and
dste of curvent
peten! low and
reguistions

H
Patentable subject matter

3
Eramination by
Patent Office

M

t
Durstion of patent

J—

Industrial Property
Law (Decree Law
No. 7903) of 1945
as amended in 1945
and 1961

Any new invention suscep-
tible of industrial utiliza-
tion can be patented. An
invention is considered
new if it has not been de-
posited, patented or pub-
licly used in Brazil and if
it has not been described
in publications in such a
manner that it might he
realized. Also new are the
inventions which up to
one year before the filing of
the application in DBrazil
have not been ahroad, pat-
ented or described in pub-
Tications in such a manner
that they might be realized

Not patentable: inventions
contrary to law, morals,
health, public safety; sub-
stances or food products,
all kinds of medicine,
products oblained by chemi-
cal means or process
{new processes for the
manufacture of such sub.
stances, products or ma-
terials  are  patentable),
theoretical  ideas, juxta-
position of known organs,
mere change of form, pro-
portions, dimensions o1
materials (unless new tech-
nical effects are achieved),
commercial and financial
systems; speculation  or

v apiganda plans

Examination as to
formal requirements
(legal aspect) and
technical examina-
tion regarding nov-
elty and suitability
for industrial utjli-
zation

nt—

Fifteen years froofiuris
grant of patent, I J Jul
tension of five yea.J of
possible. If compg:. 19
ible with natign§ 191
interest

i
:
£
i
i
[
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EGISLATION IN SELECTED COUNTHIES: (comtinued)

5
Adbvener to
intrrmati nal

ratent
con; enti ng®

]

Treatment of
fareyn
neticnels

?
Requirements 1or woriing of
patents, sanctions for

N8 ]

2

Uther cases in which
patents ar¢ subiect
to public usy

iris  Convention  (7th
IJuly 1884). Convention
of Ruenos Aires of
1910 (9th  November
1914)

National treatmemt. For-
vign filing priority under
conventions  mentioned
in §

I{ the invention is not exploited
in Brazil during two years after
grant of patent, or if use is dis-
continued for two years, with-
out good rcason, pateniee must
grant licences to any applicant.
The Director of Patemt Office
will decide. If an invoati o has
mot been worked in Dearil for
three consecutive years, without
excuse, any interested party may
apply for revocation

65

Patents may be expropriated in
national interest with compensa-
tion to owner. A committee
makes an appraisal and the ex-
propriation is by an act of the
Government. A dissgreement
with the appraisal is decided by
the courts
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LE

I
Oficial title and
date of currens
patent law und

Country regulations

2
Puatentabie subge. t matter

3

L ramination by
Patent Office

P——

4
Duration of patent

Patent  Act, 1932
(S.R. 1952, Ch.
203) Patent Rules,
1948-1959

Canapa

Industrial  Property
Law of 1825; as
smended to 1946

Any new and  useful art,
process, machine, manu-
facture, composition of
matter or improvement
thereon may be patented.
No patent will be granted,
if the invention is de-
scribed in any patent or
publication in any country,
or in public use in Can-
ada, more than two years
before application in Can-
ada. If application has
been made for a patent in
another country, the appli-
cation in Canada must be
filed either within one
year from the foreign fil-
ing or before the foreign
patent is issued.

Not  patentable:  inventions
having an illegal object
and mere seientific prin-
ciples and abstract theo-
ries; products made by
¢hemical processes and in-
tended to be used for the
preparation of food and
medicine (processes  for
making such products are
patentabled

Any new and useful inven-
tion capable of industrial
application;  combinations
and new processes and
few  improvements pro-
ducing superior results
Patents are also granted
on the basis of foreign
patents.  An invention s
rot novel and cannot be
patented if it Dhas been
sufficiently publicly knowu
in Chile or elsewhere be-
fore the date of application

Not  patentable:  medicines,
pharmaceutical  products,

foods, beverages, financial
schemes, theoretical inven-
tions and inventions con-
trary to public order

Applications are ex-
amined as to formal
matters, novelty and
inventiveness

After thirty days from
publication in the of-
ficial journal and in
a newspaper, appli-
cations are referred
to an examiner, who
is not necessarily an
official of the Patent
Office

—

Seventeen years from Var
grant )

Five, ten or fifleen}
years from the date

to residents, the ini-
tial or extended
term may be twenty
years. Patents of
addition expire with
main patent. Where
& patent is based
upon a foreign pat-
ent, the term is the
unexpired term of
the first granted
foreign patent




(continwed)

LEGISLATION IN SELECTED COUNTRIES: (continued)

s
Adherenee to 8
international Treatment of
patent !uv_ngn
conzentions® nationals

H4
Requivements for working of
patenis; sanctions for
non-working

Other cases in swhick
palents are subject
bo public nse

laris  Convention (Ist  National treatment. For-

- september 1923 eign filing priority under
Paris  Convention, amd
other reciprocal agree-
ments

Nationa! treatment

Compulsory licensing may he or-

dered by the Commissioner after
the expiration of three years in
the folliwing conditions: if in-
vention is not worked commer-
cially In Canada; if working is
hindered by importation; if de-
mand for patented article is not
reasonably met; if development
of commercial or industrial ac-
tivity In Canada is prejudiced by
refusal to grant ticences on res-
sorable terms or by conditions
attached. 1f licences are insuf-
ficient, the patent may be ordered
revoked, subject to the condi.
w of any treaty or conven-

67

In the case of a patented inven
tion intended for or capable of
being used in the preparation of
food or medicine, the Commis-
sioner is required, unless there
is good reason to the contrary
to grant to any person applying
for the same a licence limited to
the preparation of food or medi-
cine. The three-vear limitation
period (see 7) docs rot apply
in this case




ANNEX ]

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEN]

Country

1
Official title and
date of current
patent latwe and

regulations

2
Patentable subject matter

3

Examination by
Patent Ofiice

—

¢
Duration of patent

CoLoMmia

CErcnosiovakia

Patent Law of 1925,
amended 193}

Law of 5th July 1957
relating to Inven-
tions, Discoveries
and Improvement
Suggestions; Gov-
ernmental  Order
of 2nd August 1957
relating to Inven-
tions; Governmen-
tal Order of 2nd
August 1057 re.
fating to Discov-
eries; Governnien-
tal Order of 2nd
August 1957 relat-
ing to Improve-
ment Suggestions ;
Various Directives
issu :d by the Presi-
dent of the Office
for Patents and
Inventions, and by
the Ministries of
Health, Agricul-
ture and Forestry

New discoveries, inventions,
improvements in industrial
machinery, new industrial
products, and new meth-
ods, or application of
methods, resulting in in-
dustrial products. Con-
firmation patents on the
basis of foreign patents
are also granted. Inven-
tion is not novel if suffi-
ciently known in Colom-
bia or elsewhere so that it
can be carricd out, For-
eign patents may be cop-
firmed or revalidated at
any time if invention has
not yet been used or made
public in the country

Not patentable: inventions
contrary to public health,
safety or morals, and nat-
u al materials of foreign
rr domestic origin. Medi-
cines, pharmaceutical pre-
parations, foods and bev-
erages may be subjects of
patents only after exami-
nation by a qualified
Commission

Inventions susceptible of in-
dustrial application. The
solution of a technical
problem is considered an
invention if it is new or
represents a technical ad-
vance. No patent is granted
if the invention is already
known in Crechoslovakia
or abroad, or has been
operated, exhibited or pre.
sented to the public

Not patentable: food pro-

ducts, medicaments and
substances produced chemi-
cally (but processes for
the production of such
products or substances are
patentable) ; new methods
of medical treatment und
prevention of disease; new
varietics of seeds and
plant: and new animal
breeds

Application examined

as to form and puh-
lished in the official
journal with opposi-
tion period of thirty
days during which
private parties may
oppose the grant of
the patent

Examination as to

Patents are 6o
granted for a terr
of ten years fro-
date of grant wi
two possible exter.
sions of five year
each. Confirmatic
patents expire wizk
basic foreign pater

novelty and techni-  date of application |

cal progress




I (continued)

LEGISLATION IN SELECTED COUNTRIES: (continued)

L)
4_lerr;trr n; 6 7 ]
iniernations Treatmeni of Reguirements for working of ) ; ;
patent » foreign potents; sanctions Iw’ ‘:ﬁi:.,,’ff,‘, . ,,‘M"‘"
convention nationals nom tworking b nbn:’:u" ot

Convention of Caracas of National treatment
1911 with Bolivia, Fe-
uador, Peru and Vene-
wela (1913)
Reciprocal ~ agreements
with France (1901)

*

- Paris Convemtion (5th  National treatment on the '
~ Qctober 1919) besis of reciprocity. Fors Wmﬁ tm*&mw
sign filing priority under i no agreement regarding re-
decides this issne
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ANNEX Df .

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEN] |

1

O ficial title and
dite of current
patent lanw and

Country regidationg

FeueraL Rervanic or
(RERMANY Patent Law  as
amended in 196] .
the Law on Ul
ity  Models, s
wended in 190]
Fatent Office Regu-
lations, as amended
in 1961, Rules on
Patent  Applica-
tions, 1945; law
on fees of the
Patent Office and
Patent Court, as
amended in 1961
Law on Employ-
ecs’ Inventions,
J957; Orders for
the application of
the Lmployees’ In-
ventions Act, 1957

Patents Act of § July
1844, as amended
articles L 603 and
604 of the Pub-
lic Health Cuode,
which, as amnended
by the Order of
4 February 1939,
institute  “Special
Putents for Medi-

" cavwents”, Various
decrees

France

Patents Registration
Ordinance, Chapter
{79 (came into
force on st Janu-
ary 1928, with va-
rious  subsequent
amemdments)

3
c

Pratentable ubiect mattes

Patents aved patens of addi-
tion are uranted for new
inventions  which  permit
industraal wrilization, Util-
ity models arc registered
with  examinaton as to
novelty

Net patentalle s inventions
the utilization of which
would he contrary to law
or public morals; inven-
tions of articles of food
and taste; medicines; sub-
stances, which are pro-
‘duced by chemical pro-
coesses, oso far as the in-
ventions do not concern a
specific process for  the
preparation thereof

Invention of new industrial
products; invention of new
methods, or new applica-
tion of known nithods,
for obtaining an inlu-rrial
result or praduct. Matents
of addition are also granted

Not patentable: plarmacey-
ticals are not patentable
under the Act of § July
1844, which allows only
the processes or means of
production to be proected,
hut they mav bo L0 g
jeet of “special patents for
medicunents”,  Financial
schemes and combinations,
anl inventions contrary to
public order. morality or
law, are likewise not pat-
entable

The cnly patent protection
available is by incans of
the registration in Ghana
of a United Kingdom pat.
ent, which must take place
within three years of date
of grant of the United
Kingdem patent

3

Eramination by
Fatent Office

q
Duration of patent

Examination  as 1o

novelty and  inven-

tiveness

No examination as to Twenty years from | P:

novelty, except where
special  patents  for
medicaments are
concerned

Examination only as Ghana patents expire |

to form

Fighteen  years fron | P
date of applicati.y,
Utility  model  pe.
ents are granted {.-
three  years  fror
the day followis
the date of applica.
tion, and an exten.
sion of three mor
years may be grante!
upon application an
payment of fees |

le
filing date

with United King-

dom patents (e,
sixteen years). If
United Kingdom

patent is extended
a corresponding ex-
tension is obtainable
in Ghana




(continted)

LEGISLATION IN SELECTED COUNTRIES: (continued)

§
Adhkerence to
internationsl

putent
conventions®

6
Treatment of
forcign
natf nals

7
Reguirements for worbing f
g
falonls; san tong for
nonwrking

v

Other cases in whick
patents arv subject
to public use

Paris  Convention  (1st
May 1903) European
Convention on  Patent
Applications of 1933
(17th  May 1985y,
European  Convention
an Patent Classification
of 1954 (28th Novem-
ber 1953)

“Paris  Convention (7th
July 1884). Europcan
Convention on Formal-
ties of Patent Applica-
tions, 1953 (18th Janu.
ary 1962). European
Convention on  Patent
Classification, 1954 ( July
1935). Agreement oun
the Internationa! Pat-
ent lustitute of The
Hpgue, 1947 (6th June
1947)

National treatment. For-
e’ m filing priority ynder
Paris Convention. For-
eign applicants must he
represented hy a German
lawyer or paten: attorney

Nationa! treatment. For.
eign filing priority under
Paris Convention and
other reciprocal arrange.
ments

The only foreigners who
can oblain protection in
Ghana are thise who
comply with the proced-
ures in column 2

Kee odumn 8

Any patent not effectively utilized

for three years may be the suhb-
ject of an application for com-
pulsory licence. The conditions
undai which  the  licence s
granted are hxed by the court.
Warking nust not be discon-
tinved jor three successive years,
in whicli case it may he subject
to compulsory licence

No provision for obtaising a com-

pulsory licence against a regis-
tration in Ghasa of a United
Kingdom patent

71

JS———

If working is of public interest,

compulsory licence, and possibly
revocation.  Revocation hy Ved-
eral Patent Court two years
after grant of compulsory 1i-
cence is possible if the inven-
tion is exclusively or mainly ex-
ploited outside Germany and if
compulsory licence does not suf-
ficiently meet the public interest.
Free use of the invention by
order of governmen: in the in-
terest of public welfare or secu-
rity. Appeal to Federal Admin-
istrative Court possible

Special licences may be granted if

pharmaceuticals which are pro-
tected by special patents for
tedicaments, or the production
prucesses for which are patented
under the 1844 Act, are supplied
in insufficient quantities or at ex-
orbitant prices or are deficient
in quality. Licences may be
granted for the benefit of the
State in respect of patents af-
fecting national defence, which
are also liable to expropriation
against compensation

On application by any person al-

leging his interest to be pre-
judicially affected, a Divisional
Court of the Supreme Court has
special powers to revoke certifi-
cates of registration in Ghana,
on any of the grounds wupon
which the United Kingdom pat-
tent might be revoked (for which
see UK. beluw)




ANNEX ]

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEM

Conntry

1
Officigl kitle and
date of currens
patent low and

regulations

?
Patentable subject matter

3

FExamination by ¢
Patent Ofice Dwuration of patent

INDIA

frax

The Patents and De-
signs Act, 1911, as
amended to 1956
Patents and De-
signs Rules, 1933,
as  amended to
1960. Secret Patent
Rules 1933

The Registration of

Trade Marks and
Patents Act, 1931,
Regulations for the
application of the
Act, 1958

amended to 1962,
Patents Rules, 1033,
s amended to
1985, Patents (In-
ternational Conven-
tion) Rules 1935,
as amended to
1962

Any manner of new manu-
facture or improvement
of alleged invention: an
invention should result
from inventive ingenuity
and shouid be novel and
useful and not contrary to
law or morality

Not patentable: inventions
relating to atomic energy

Any discovery or new in-
vention

Not patentable: credit or
financial plans or combi-
nations ; inventions con-
trary to public policy,
morals or public heaith;
pharmaceutical  formulae
and compounds (however,
pharmaceutical  processes
may be patented)

Any new product or com-
merrial commodity or the
application in some new
manner for an. purpose
of industry or manufac-
ture of any means already
discovered, known or used

Not  patemtable: inventions
contrary to law, morality
or public order. Agricul-
tural or horticultural op-
crations, New strains of
living creatures (cxcept
microbiological methods)

Sixteen years fron
date of application

Applications are  ex-
amined as to form,
navelty and general
compliance with Pat-
ent Act and Rules

Examination a8 t0  Five, ten, fifieen o
form only
request of the in
ventor, but not ex
ceeding the term o
& corresponding for-

cign patent

Examination as to Sixteen years fron
novelty and pateut-
ability

twenty years, at the |

dute of applicstion }

(¢

Naf

Vsl T3
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(wnt:'nued)

LEGISLATION IN SELECTED COUNTRIES: (continued)

]
Adherence to
sniernabional

patent
conventions®

é
Treatment of
foreign
nelionals

7
Reguirements for working of
patents . samctions for
non-working

8
Other cases in whick
patents are subject
to public nse

vone other than certain
reciprocal arrangements
with the United King-
dom and some of the
(Cenunonwealth  coun-
tries

Paris Convention (16th
December 1959)

*

National treatment. Twelve

months  foreign filing
priority is provided on a
reciprocal basis under
arrangements  referred
to in column 5

on reciprocity. The appli-
cant must elect domicile
in Iran or appoint a rep-
resentative resident in
Iran, Foreign filing pri-
ority under Paris Con-
vention

Paris Convention (24th National treatment. For-

March 1950)

eign filing priority under
Paris Convention

At any time after the expiration of

three years from the date of the
sealing of a patent any person
interested may apply to the Con-
troller for a licence under the
patent upon the ground that the
patented invention has not been
commercially worked to the full-
est extent that is reasonably
practicable: or that the demand
for the patented article in India
is not being met to an adequate
extent or on reasonable terms;
or that by reason of refusal of
the patentee to grant a licence
on reasonable terms, the efficient
working in India of any other
patented invention is unfairly
prejudiced or a market for ex-
port of the patented article manu-
factured in the country is not
being supplied

National treatment based When the invention has not been

worked within five years from
the date of issue of the patent,
the Court may, on the applica-
tion of an interested person,
declare the patent null and void

At any time after the expiration

of three years from the scaling
of patent, any prrson interested
may apply to the Registrar for
a compulsory licence or for the
revocation of a patent if the
patented article is not being sup-
plied to an adequate extent on
reasonable terms; or trade or
industry or the establishment of
any sew trade or industry in
Israel is unfairly prejudiced; if
any trade or industry is unfairly
prejudiced by conditions attached
by the patentee for the purchase,
use or working of patented ar-
ticle or process; if patentee does
not manufacture in Israel or re-
fuses to grant local manufac-
turing licences on rcasonable
terms. A patent may not be re-
voked before the expiration of
two years from grant of first
compulsory licence

73

The Central Government may make
use of, or exploit, any invention
for the service of the Govern-
ment on terms (w0 be agreed

Where the Central Government is
satisfied that it is expedient or
neccssary in the public interest
that a licence under a patent
should be granted, it might place
a notice to this effect in the
Omeial Gazette and the Con-
troller shall thercafter on ap-
plication made to him by any
person interested order the grant
of licence on such terms as he
thinks fit. Where a patent relates
to inventions in respect of food
or medicine the Controller shall
on application made to Lim order
the grant to the applicant of a
licence under the patent

The Central Government may re-
voke a patent where its grant is
declared prejudicial to the public

On being advised by the Registrar,
the Government may ensure that
certain  defence patents remain
seeret or he 1 censed to the Gow-
ernment. Under a state of emer-
geney, the Government may post-
pone or not grant certain patent
applications ; appeals against such
decisions are possible; compen-
sation may be claimed. Similarly,
any Government Iepartment or
any person authorized by it may
use any patented invention for
defence purposes, against coms-
pensation




SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENT

ANNEX D

Country

!
Official title and
date of current
patent law and
regulations

2
Petentable subject matter

3
FExamination by
Patent Office

¢
Duration of patens

»

Civil code. Decrees
concerning patents,
1939:  containing
regulations relat-
ing to patents,
1940; concerning
patents for indus-
trial models, 1940;
containing  regula-
tions for industrial
models, 1941; con-
taining amendments
to certain articles
of the Regulation
for patents of in-
dustrial inventions,
1953; Act to amend
the 1939 decrce
comaiving lep las
tive provision vith
regard to  onts
of ndr . in-
venti ., 1959

The Patent law
{No. 121, of 1959),
The law for the
Enforcement of the
Patent Law (No.
122, of 1959)

Order HC No, 2388
0 regulate  the
Rights of Com-
mercial and In-
dustrial,  Arthiic,
Literary and My
sical Property,
1924/1946

Any new invention utilizable
in industry

Not patentable: inventions
contrary ‘o law and pub-
lic policy: pharmaceutical
products and processes

Any new invention capahle
of being nsed for indns-
trial purposes is  paten.
table. Utility models pat-
ents are granted for de-
vices involving technical
improvements

Not patentable: artictes of
food and drink . medicines
substances  manufactured
hy chemical processes, or
hy a process of nwclear
conversion : articles  inju-
tions to public order, good
morals or public health

Creation of any new iudus.
trial product, discovery of
a new process for obtain.
ing & known industrial
product or result, new ap-
plication of a known in
dustrial process

Not  patentable:
combinations; inventions
contrary to public policy
or morality: phamaceu-
tical formulae and com-
pounds

74

Examination as

financial_

Fxamination as %o

form only

Full examination ~s 1o

general requirements
of Patent Law and
for nowelty and pat-
entability .

form only

Fifteen years from da:.
of application 2

Fifteen years from date

of publication; the
term of the patenm
may be extented
hut in no case is
the term 10 excecd
twenty  years from
date of application,
Utility model pat-
ents are granted for
ten years from date
of publication of the
spplication in  the
Utitity Models Ga-
tette, or  fifieen
years from the date
of filing, whichever
is shorter

to  Fifteen years from

date of application

H

\

el
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LEGISLATION IN SELECTED COUNTRIES* (continwed)

pateats are subyeck ?

L]
A rarions] Treatment of R y
nternaty i L/ equirements for workin . ‘ :
plroit paseivd Pl m{mmm ’Wﬂ of Other cases in which
conventions® won-working to prullic use
Paris Convention (7th  National treatment. For- Revocation is provided for if the Expropriation against competsa-
July 1884). European eign Aling priority under invention is not worked within tion i the interests of uational

Convention on Patent
Applications of 1953
(17th  October 1938),
Furopcan  Convention
on Patent  Classifica-
tion of 1954 (9th janu.
ary 1937)

Paris Convention (I5th
July 1899)

Paris Convention (lat
September 1924)

Paris Convention

National treatment and for-
eign Aling priority under
Paris Convention

In otler cases, national
treatmemt  and  foreign
filing priority is available
only on the basis of
reciprocity.  Foreigners
must submit a certificate
of nationality to ascertain
their status and appoint
& representative resident
in Japan

Nationa!  treatment. The
applicant must have a
representative domiciled
in Lebanon, Foreign fils
ing priority under Paris
Counvention

three years following the patent
grant, or i working is discon-
tinued for three years. In neither
case, however, is the patent re-
voked if the failure to work was
due to causes, ather than lack of
funds, beyond the comtrol of the
patentee

1 patented invention has not heen

properly worked within  Japan
for three consecutive years or
more, any person may request a
licence to work the patent sub-
ject to approval of the Director-
General of the Patent Office.
Failing agreement, applicant may
ask the Dircctor-General to or-
der a licence

Revocation for non-working within

two years from the date of the
patent grant, unless the patentee
proves that he has made direct
offers to industrialists capable of
working the invention and has
not refused, without good reason,
requests for licences aade with
reasonable conditions

75

deivnce or for other reasons of
public utility

The Minister of International
Trade amnd Industry can order a
licence for working in the publie
interest




SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENT

ANNEX D

1
Official title and
ddte of current
. patent law and

Conntry reguiations

3y

Patentable subject matier

3

Exemination by
Fatent Office

4
Duration of patent

Patent Act of 2ird
December, 1864

Lineria

Industrial Property
Law of 1942 as
amended to 1949
and  Regulations
thereunder

Maxico

Decree of 23rd June
1016, 22nd October
1930, 18th July
1933 and 16th Jan-
uary 1941

crrsrveEr e

Not

Any new and nscful art, ma-
chine, manufacture, pro-
cess or composition of
matter ; any new and use-
ful application of any
known subs:ance, machine,
matter, composition of
matter, article of manufac-
ture, device or apparatus.
No provision for specific
exclusion from patent-
ability

New industrial products or
new compositions of mat-
ter; new methods or appli-
cation of known methods
for obtaining an industrial
product or result; im-
provements on prior ine
ventions producing an in-
dustrial result; new forms
of industrial products. An
invention is not navel if it
has heen previously pat-
ented in Mexico or abroad;
if it has been sufficiently
publicly known in Mexico
or elsewhere to be put into
execution or has been ex-
ploited commercially

pateniable:  chemical
products  (but  chemical
processes are patentable),
discoveries, theoretical
principles, ideas with no
industrial application, in-
ventions contrary to law,
public health or safety or
contrary to good morals,
commercial or financial
schemes. The juxtaposition
of known inventions, un-
less it represents a com-
bination for umiting them

Inventions

Not  patentable:  financial
schemes and calculations
inventions contrary to law,
morality or public safety:
pharmaceutical compounds,
(However, pharmaceutical
processes are patentable)

76

Examination as to The term of the gran

form only

Applications are first
examined as to
forrial  compliance
with patent law and
as to whether they
infringe a Mexican
patent in force, fol-
lowed by ordinary
examination as to
novelty extending to
prior Mexican pat-
ents. Special novelty
examinations of
wider scope can he
carried out on re-
quest of any inter-
ested party by the
Ministry of Economy

Examination a8 to  Twenty years fromhe. p

form only

Fifteen years from ap

shall not  exced
twenty years fro:
the grant. However,
in practice the gran
is for fifteen yea:

plication date with
no  extension, The |
patent expires at the
end of the twelft:
year if not com.
mercially  worked,
except when work.
ing was impossible

date of application

{C0

LE(

Pari
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LEGISLATION IN SELECTEL COUNTRIES: (continmed)

[)
Treatment of
-'aﬁnh

7
Requivements for working of
patents; sanctions for
non-working

2

Other casc: in which
patent: ar, subject
to pubhc ute

Paris Convention (Mth
September 1903)

Paris Convention (30th
July 1917) Agreement
on the International
Patent Institute of The
Hague 1947 (Ist Janu-
ary 1956)

National treatment, but
aliens must work patent

within three years of

grant (see 7)

National trestment. For-
¢ign fillng priority under
the Parls Convention.
Also, on the basis of
reciprocity, an application
may be filed within
twelve months from the
publication of the first
foreign patent and obtain
priority

Nations! treaiment for citi-
zens of countries mem-
bers of the Paris Union,
and other foreigners with
a permanent residence or
industrial establishment
in Morocco

Foreign fillng yriority un-
der Paris Convention

If a patent owned by an alien is
not worked in  Liberia within
three years of issue, the patent
falls into the public domain

Patent expires at end of twelfth

year if not worked. Also, com-
pulsory licences may be granted
if patent was not exploited in-
dustrially in  Mexico, or it
was improperly or insufficiently
worked, within three years from
the date of application, or if
working was suspended for more
than six months during said
three year period. The patentee
must notlfy the Patent Office of
his working and obtain a cer-
tificate of working. The parties
to a compulsory licensing ar-
rangement may agree between
themselves on the remuneration
to be given the patentee. In the
absence of such an agreement,
the patentee is entitled to hall
the profits of the licensee. The
Meence may be revoked if the
licensee ceases to work the pat
ented invention. The owner of a
dependent Improvement patent
may obtain a compulsory licence
from the owner of a basic patent

Patents must be worked in Moroc-

co or in a country Member of
the Paris Union within three
years from the date of applica-
tion in Yorocco; working must
not be discontinued for more
than three consecutive ycars.
Failure to work may result in
revocation of the patent at the
instance of an interested party

The Government has the right to
use, without chargs, certain pat-
ents which may be of use to the
services of the Republic

Patents may be expropriated on
grounds of public interest, In-
ventions relating to defence may

be expropriated or kept secret
by Government

Expropriation against compensa-
tion is provided for in the case
of an invention being required
for national defence




ANNEX |

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEM

Cosntry

1
Official title and
date of current
patent lawe and

regulati:ng

?
Patentable subject . metter

3

Exeminotion by
Patent Office

]
Duration of patent

NETHERLANDS

Nicgta . . .

Paxistan

Patent Act, 1910, as
amended to 1950,
Industrial  Prop-
erty Regulations,
1914, as amended
to 1937, Patent
Regulations, 1021,
as amended to 1957,
Patent Agen's Reg-
ulations, 1936, as
last amended in
1959

Registrationof United

Kinigdom  Patents
Ordinance, Chap-
ter 182 of the
Laws of the Fed-
eration of Nigeria,
1u58

The Patents and De-
signs Act, 1911, as
amended to 1960

The atents and De-
signs  Rules 1933,
as amended 1o 1950

The Secret Patent
Rules 1933, as
amended to 1956

Not  patentable :

Any new invention or inven-

tive improvement resulting
in a product or a process
applicable to industry

Not  patentable: inventions

contrary to public order or
morality; substances as
such; chemical products;
methods of cultivating and
breeding plants and plant
varieties (special law deals
with this latter subject)

United Kingdom patents may

be registered in Nigeria
within three years of the
date of the grant of the
United Kingdom patent

Any manner of new manu-

facture or improvement of
invention: an  invention
should result from inven-
tive ingenuity and shonld
be novel and useful and
not contrary to law or
morality

chemical
products (not including
their process of manufac-
ture);  admixtures  of
known ingredients: inven.
tions contrary to law or
morality

78

Examination as to

compliance with Pat-
ent Act and for
novelty and patent-
ability

Examination only s to

form

Applications are ex-

amined as to form,
novelty and general
compliance with Pat-
ent Act and Rules

Eighteen years fron

date of grant. N
extension possible

A Nigerian patent ex.

res with the United
Kingdom patemt. |
the Unlted Kingdon
patent is extended, :
corresponding  ex
tension is obtainabl
in Nigeria

Sixteen years fron

date of application
Patents of additior
are granted for ik
unexpired term o
the original pater

P
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LEGISLATION IN SELECTED COUNTRIES* (continued)

K
Adkerence to
internationel

patent
convention®

[
Trcetment of
forcign
nationsls

7
Re uirements for working of
patents, sanctions for
non-wworking

8
Other vascs in which
patents wee subsect
to public use

Paris  Convention  (7th
July 1884); Luropean
Convention on Formali-
ties of Patent Applica-
tions 1953 (9th May
1936); European Con-
vention on  Classifica-
tion of Patents, 1954
(12th January 1958);
Agreement on the In-
ternational  Patent In-
stitte of The Hague,
1947 (6th June 1947)

Paris Conventlon {(2nd
September 1963)

None other than recipro-
cal urrangements with
the United Kingdom
and certain  Common-
wealth countries

Nationa!

treatment. For-
eign Rling priority under
Paris Convention

The only foreigners who

can cbtain protection in

Nigeria are those who

can comply with the re-

quirements set forth In

column 2¢

Nationa! trestment. For-

eign filing priority on
basis of reciprocal ar-
rangemeiits

Compulsory licences are granted,

subject to rcasonable compensa-
tion, three years after grant of
patent if patent is not being
worked on a sufficient scale in
the Netherlands or if a licence
i3 needed to work a sibsequently
patented invention  (dependent
patent)

Any person may petition the Cen-

tral Government for a compul-
sory licence or the revocation
of a patent if the demand for a
patented article is not being niet
0 sn adequate extent or sup-
plied on rcasonable terms in

i oF an existing trade
or industry or the establishment
of new trade or industry in
Pakistan is unfairly prejudiced
by default of the patentee to
manufacture, The Central Gov-
erament may also order revoca-
tion or grant a licence on ground
that patented article or proress
is manufactured or carried on
exclusively or mainly ontside
Pakistan. Compulsory licence or
revocation may not be ordered
before expiration of four years
from date of patent application

A putent nay be expropriated hy
a speciad law i in the interest
of national defence o an gronnds
of public interest; or may be
subjeet to compulsery  licenees,
upon reasonable compensation, if
the Crown requires a licence for
defence purposes, in the interest
of mdustry or for other reasons
of public interest

In certain cases the Government
may make use or exploit inven-
tion for the service of the Goy-
ernmient on ferms to be agreed.
The Central Government niay
revoke a patent if it is found to
be prejudicial to the public




ANNEX ]

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEM

1
Cficiel t°tle and
date of currcnt
patent law and

vegulations

2
Patentable subject matter

3

Egamination by
Patent Of ce

4
Durstion of patent

Patent Law of 1869
as amended to
1954;  Industrial
Promotion Law of
1959, Chapter 6.
Regulations of 1956

Republic Act No. 165
of 1947, as amended
by Republic Act
637, 1951, Revised
Rules of Practice
before the Philip-
pines Patent Office
(1953)

Inventions or discoveries in
any branch of industry, in-
cluding new industrial pro-
ducts and new methods or
new applications of known
products for obtaining an
industrial result or product.
Inventions are not novel
if publicly known in Peru
or elsewhere sufficiently
to be put into practice
Official  publications of
corresponding foreign pat-
ents do not bar novelty; a
confirmation patent may be
applied for any time dur-
ing life of foreign patent
and must be based on first
one granted

Not patentable: pharmaceu
tical preparations; reme-
dies except those made
with native plants; inven-
tions contrary to law, pub-
fic safety or morals, finan-
cial schemes, scientific
principles, discoveries of
things existing in nature

Any invention of a new and
useful machine, manufac-
tured product or substance,
process, or improvement
of the foregoing

Not patentable: inventions
contrary to public order or
morals, pullic health or
welfare; mere ideas, scien-
tific principles or abstract
theories or any process
not directed to the making
or improving of a com-
mercial product

Examination as to
form only, and if in
order the applica-
tion is then adver-
tised in a specificd
journal for ten days.
Grant follows in ab-
sence of opposition

Ten years from filin
of application; ex
tension of five yeay

on application if in§ -

vention s

worked in the counf
try. A confirmatioy
patent expires witk
basic foreign patem}

but term cannot e
coed ten years

Examination as to Seventern years fro

formal requirements
only

aw of s

{¢



(continued)

LEGISLATION IN SELECTED COUNTRIES* (continwed)

s

Adherence to
intcrnational
patent
conventions®

é
Treatment of
foreign
nationals

7
Roquivements for working of
patemis, sanctions for
non-warking

L

Otker cases in which
potents ore subjecs
t public wie

Convention of Montevi-
deo of 1889 (since com-
mencement).  Conven-
tion of Caracas of 1911,
with Bolivia, Colombia,
Ecuador and Venczuela

Examination fees and grant-

ing fees are higher for
foreigners. Foreign fil-
ing priority under the
Convention of Montevideo

| Nene, but certain recipro- National treatment. For.

cal arrangements

cign filing priority s
granted on the basis of
reciprocity

Patent must be worked within

three years after grant; if not
worked the rights are lost unless
the patentec advertises his will-
ingness to grant licences to any-
one in a specified journal, If no
reasonable offer is made within
sixty days the patent remains in
force. If a reasonable offer is
refused, the interested party may
apply to the Ministry of Industry
for authority to use the inven.
tion. Compensation to the paten-
tee is statutory and fixed at
hatf the income from the licence
in the absence of agreement

At any time after the expiration

of three years from date of
grant, any person may apply to
the Director for a licence if the
invention patented is not being
worked commercially in the Phil-
ippines to fullest satisfactory ex-
tent; if the demand for patented
article in the Philippines is not
being met to an adequate extent
and on reasonable terms; if by
reason of the refusal of the
patentee to grant a licence or
licences on reasonable terms, the
establishment of any new trade
or industry is unduly restrained

81

The Government may subject indi-
vidual patent to special condi-
tions when its exploitation is
covered by special laws, nations)
security or public interest. Con-
ditions are in the discretion of
the Ministry of Industry

The Government may use any pat-
ented invention, gt any time, for
Government purposes, subject to
compensation to the patentee.
After the expiration of three
years from date of grant, any
person may apply to the Director
for a licence if the patented in-
vention relates to food or medi-
cine or is necessary for public
health or safety

z
;
!
;
:
z
%
;



AxXNex D

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENT

1
(Yficial title and
datr of current
potent (o and

Couniry reguletions

H

Patentable subjcct matter

3

Examination by
Potent Ofice

[
Dwuration of pate it

Royal  Decree-iaw
of Julv 26, 1929,
as revised and
amended to 1962

SraIn

Patent Act, 1834 as
amended to 1962,
Act relating to the
Rights to Inven-
tions made by Em-
ployees of 1949,
Act containing spe-
cial provisions as
to Inventions con-
pected with  Na-
tional Defence of
1946, as amended
to 1962, Royal
Ordinance of 1960
on the Protection
of Forelgn Patents,
Designs and Trade
Marks. Rules for
the Patent and
Registration Office

Sweoen

Inventions relating to appa-
ratus, instruments, pro-
cesses  (mechanical  or
chiemicaly, which are to-
tally or paitly unknown
in Spain or abroad if
directed at obtaining. an
industrial result or pro-
duct; scientific discoveries
if recognized as unigue and
original; improvements in
economic-commercial  pro-
eesses if of a practical and
workable nature. Products
not patentable as such may
be protected as  utility
models

New inventions relating w
products  or  processes
which can be utilized in-
dustrially

Not  patentable:  inventions
contrary to law or morals;
food products, medicines
or chemvical compounds
(though a patent may be
granted for special pro
cesses of manufacture)

Examination as to
patentability  and
form, but does not
include uovelty or
uscfulness.  Patent
Office may require
conversion of a pat-
ent application into
a utility model ap-
plication, or vice
verso

Full examination as to
formal requirements,
novelty and patent-
ability

Patents of invention
twenty years; pat-
ents of importation:
ten years; patents of
addition: ior unex-
pired term of parent
patent; utility mod.
els: twenty years:
commercial or eco-
nomic patents:
twenty years, Al
terms run from grant

Seventeen years from
date of application




(continued)

LEGISLATION IN SELECTED COUNTRIES: (continued)

3

Adherence to

[
Trcatment of
Foreign
nationals

?
Requirements for working of
patents, sanctions for
mon-working

~
Other casvs in which
palemis ave 5epevt
to public use

international
paient

comveniions®
paris  Convention (7th
July 1884)

*

Paris Convention (It
luly 1885). European

Convention on Formali.
tics of Patent Applica-
tions, 1953 (28th June
1957)

Furopean Convention on
Classification of Pat-
ents of Invention 1954
(25th June 1957)

Nationa! treatment on a
basis of rcciprocity, For-
eign filing priority under
the Paris Convention

Nationa! ticatment. Non-
resident applicants must
appoint an agent resident
in Sweden, Foreign fl-
ing priority under Paris
Convention

In order to keep the patent alive,
the patentee must record, before
the end of the third year foi-
lowing the grant of the patent,
praofl of actual working of pat-
ents of invention, patents of im-
portation or utility models, In
ieu thereof, he may (except in
the case of patents of importa-
tion) present a declaration of
willingness to grant licences.
The recorded declaration of will-
ingness may be withdrawn, pro-
vided an application for licence
has not been filed and the paten-
tee submits proof of actual
working. Licences under the
sbove procedure must prove ac-
tual working within one year
from the date of licence. H the
working of a patent is suspended
beyond a year and a day, without
justification, the patent may he
declared invalid by the Courts
on the application of an interested
party

If, on the expiration of three years
from the grant of the patent,
the patented invention has net
been worked adequately in Swe-
den, any person wishing to use
the invention may bring action
against the patentee before the
Court. H the patentee cannot
justify non-working, the Court,
_exercising its discretion, shall
determine the conditions and the
compensation wnder which the
invention may be used by the
party imterested

83

In the interest of the geneial pub-
lic, 2 patent of invention or util-
ity model may be expropriated
by law and used exclusively by
the State or declared available
to anyone as a public utility, sub-
ject to compensation being paid
to patentee

In the interest of the State, the
Crown may order that use of an
invention he free or may appro-
priate the nvention subiect jo0
full compensation heing paid to
patentee. In the interest of na-
tional defence the Government
may order that the invention he
exploited by the State, or re-
main secret patents; in hath
cases due compensation wifl he
paid to the invemtor or patentee
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ANNEX | |

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENM

Conniry

y
i

Oficial title and

date uf current

patent late and
regulations

Patentable subject mattes

]

Examination by
Patent Ofice

————

¢
Duration of patent

SWIiTZERLAND . ..

TaNcANYIKA

Tuxisia

Tunxey .

Patents

- Federal Patents Act,

1954. Enforcement
Regulations, 1959

{Registra-
tion)  Ordinance,
Chagter 217, of the
Tanganyika Laws

Decrees of 26th De-
cember 1888, 22nd
September 1892
and 31 August
1902

Patents Act, 1897
Instructions con-
cerning the appli-
cation of the in.
dustrial  property
laws, 1058

New inventions industrially

utilizable. The invention
must solve a technical
problem, be susceptible of
industrial application, be
new, represent a teclinical
advance and be based on
a creative idea

Not patentable: inventions

contrary to law; inventions
contrary to morality:
chemical substances (not
applicable to alloys) ; medi-
cines, foods, animal food-
stuffs,  beverages — even
when they are not chemi-
cal substances; processes
for the manufacture of
medicines by other than
chemical methods

A United Kingdom patenmt

may be registered in Tan-
ganyika. This must take
place within three years
of the date of grant of the
United Kingdom patent

New industrial products,
new means or the new ap-
plication of known means
for obtaining a result or
an industrial product are
patentable

Not  patentable: fimancial
schemes or calculations:
inventions contrary to law
or morality ; food or phar-
maceutical products (how-
ever processes for their
manufacture are patent-
able)

Any invention or discovery
and any improvement re-
lating to the arts and in-
dustry; invention of new
products and industrial re-
sults; invention of new
methods: new application
of known methods. Pat-
ents of addition and pat-
ents of importation are
also granted

Not patentable: credit or
financial schemes: inven-
tions contrary to public
policy and morality: phar-
maceutical compounds and
medicines

&4

Prior examination as

to novelty, technical
advance and level of
invention if the in-
vention affects the
industries for the
finishing of textile
fibres or chronom-
etry. Otherwise, no
examination as to

novelty,  technical
advance and level of
invention

form only

form only

Eighteen years f;m

date of applicatin

Examisation s to A Tanganyika putm;

expires  with th
corresponding Unite!
Kingdom patent. i
the United King
dom patent is e
tended, & come
sponding  extensio
is obtainable i

Examination a3 to Five, ten or fifterr]

years from date o}
application at th
option of the appli
cant if he is pre
pared to pay in
creased fees for the
longer term




| (continued)
LEGISLATION IN SELECTED COUNTRIES* (continued)

s
Adherence to 6 ?
international Treatment of Requivements for working of
patent foreign patents; sanctions for
conientions® nationsls now-working

8
Other cases in which
patents ave subject
to f«*lu use

paris  Convention (7th
July 1884). European
Convention on Patent
Applications, 1953 (28th
Dlecember 1959), Agree-
ment on the Interna-
tional Patent Institute
of The Hague, 1947
(Ist January 1960)

National treatment. A do- On request, compulsory licences
miciled agent in Switzer- may be granted by the court if
land is required. Foreign the invention was not adequately
filing priority under the worked in Switzerland within
Paris Convention three years from the date of

registration of the patent. The
patent may be revoked if after
the expiry of two years from
the issue of the original licence,
the granting of licences is not
sufficient to satisfy the needs of
the Swiss market. Where the
legislation of the foreign coun-
try of which the patentee is a
national or in which he has an
establishment provides for revo-
cation on grounds of failure to
work after three years from the
date of issue of the patent,
revocstion may be sought in
Switzerland in liew of a com-

] pulsory leence
' Paris Convention (16¢h The only foreigners who
. June 1963) can oblain protection in
Tanganyiks are those
who comply with the
provisions of Column 2¢
e ey T i ity wdas | ploted wln rwe peirs of e
July 1884) n filing prd ‘ thin fwo years
y Paris Convention or during amy two comsecutive
yoars
National treatment. For- Revocation if the ir.vention is not

Pans Convention (10th
- October 1925), Agree-
ment on the Interna-
tional Patent Institute
of The Hague, 1947
(28th September 1955)

worked within two years from
the issue of the patent, or if it
ceases to be worked for two
consecutive years, or if the pat-
entee introduces into Turkey ob-
jects manufactured abroad and
similar to those covered by the
patent. An action for revocation
may be brought before the Courts
by any interested party

eign Rling priority wnder
Paris Convention

Total or partial expropriation in
the public interest against com-
pensation to be fixed by the
court if necessary

On application by any person alles-
ing his interesis to be prejudici-

lﬂy sflected, a Divisional Court
of the Supreme Court has spe-
cial powers to revoke certificates
of registration in Tanganyika on
any of the grounds upon which

the United Kingdom patem
might be revoked. (See UK.
below)




ANNEX ]

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENT

1

Oficial title and
date of current
patent late and

Country reguiations

H
Patentable subject matter

3
Examinati n by
Patent Office

4
Duration of patent

Unitox or Soviey
SociaList REpUBLICS .. Statute on Discover-
ies, Inventions and

Rationalization

Proposals  (1959).
Regulation on
# ‘ Compensation  for

Discoveries, Inven-
tions and Ration-
alization Proposals

(1959)

The solution of a technical
problem distinguished Dby
the essential novelty, in
any field of national econ-
omy, culture, public health
or national defence, which
prodices a positive result,
is considered to be an in-
vention. Such inventions
are protected by granting
either certificates of au-
thorship or patents. Inven-
tors may according to their
choice request either: (1)
a certificate of authorship,
i which case the State
acquires the  exclusive
right to use the invention,
and the inventor is entitled
to compensation and other
rewards specified by law;
{2) a patent, in which case
the inventor acquires the
exclusive right to the in-
vettion

Not patentable or eligible for
certificates of authorship:
substances chemically ob-
tained (llowever, this does
not apply to new pro-
cesses). The  following
categories are eligible for
certificates  of  anthorship
but not for patents: medi-
cal, flavouring and food
substances  obtained by
non-chemicat processes
(though patents may be is-
siied for the miethods of
preparation) ; new proven
methods of treating dis.
eases; new and improved
species of agricultural ani-
mals, birds, ete.; varieties
of agricultural crops ob-
tained by selection

Full

examination as
to substantial nove
elty and uscfulness

of invention, Iix-
amination for nov-
elty i3 based on

prior Soviet certifi-
cates of authorship
and Soviet and for.
eign  patents amd
puhlications

Patents: fifteen yeur |
from date of filiny:
no extensions. Ce.§
tificates of author
ship : unlimited dura. |
tion




(continued)

LEGISLATION IN SELECTED COUNTRIES: (continued)

3
Adherence to
international

patent
convontions®

é
Treatment of
forcign
mwationals

7
Reqnir ments for teorking of
patents, sanctions for
nos-working

L
Other cascs tn whick
patents are subject
to public uge

National treatment on a
basis of reciprocity. Non-
residents are required to
use the All-Union Cham-
ber of Commerce as their
agent in connexion witn
granting the certificate of
authorship or patent

It an invention is of special im-
portance to the State, the Coun-
cil of Ministers of the USSR
may, failing an agreement with
the State on public organizations
concerned, grant permission to
use the invention to an interested
governmental agency and estab.
lish the compensation to be paid
to the patentee. The Government
may ensure that certain dis-
coveries, inventions or rational-
ization proposals concerning de-
fence remain secret in the in-
terest of the State




Axwex D

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENT

H
Ofciel title end
m::&’l:w and
Couniry reguistions

2
Parentable subject matter

3

Examination by
Patent Ofice

4
Duration of patent

Patent Law No. 132
of 1949 as amended
to 1988, Rules and

Regulations No,
230 of 1951

Usitep Azxas Rrrustic

New creations industrially

exploitable, whether in con-
nexion with new industrial
products, new industrial
ways or mcthods of new
spplications of industrially
known ways or methods

Nol pateniable: inventions

involving immorality or
public disorder ; foodstuffs;
medical drugs or phar-
preparations.
Chemical processes are,
S vever, patentable

Examination as

form only

to  Fifteen years from
date of application;
in special cases the
patent is renewabl:
for & period not ex.
ceeding five years
In the case of in
ventions  covering
processes relating to
foodstuffs, medical
drugs or pharm.
ceutical prepara-
tions, the paten
term s ten yean }
from the date of ap-
tion, and there

no provision for
axtovslon of term




continued)

LEGISIATION IN SELECTED COUNTRIES: (continued)

§
Adherence to 8 Y . s
inlernationds Trestment of Requirements for tworking of Other cases in which
palont foreign patents; sanctions for patents are subject
conventions® nationols non-working to public use
paris Convention (1st National treatment, on At any time after expiration of

Tuly 1951) basis of reciprocity. For- three years from grant of patent,

eign filing priority un- the Patents Directorate may
der the Paris grant a compulsory licence in
tion the following instances: if pat-

entee fails to exploit invention
sufficiently; if exploitation is
stopped for two comsecutive
years; if patentee has refused
to grant right of exploitation or
has imposed exorbitant condi-
tions. The patentee is entitled
to remuneration, The Patents
Directorate  has  discretionary
power to allow a patentee a pe-
riod of two yeais' grace hefore
suthorising the grant of a com-
pulsory licence. If invention is
oot exploited in Egypt within
two years following the grant
of & compulsory licence, the Par-
ents Dircctorate may, on request,
eance] the patent

Compulsory licences may also be
granted to owners of “depend-
ent” patents and wice verss, if
invention is of great impertance

Government may oppose the gramt
of a patent or, as the case may
be, expropriate invention for its
own exploitation, if it is of mili-
tary value, concerns national de-
fence or relates to public utility,
In such cases, the patentee is
entitled to just compensation




SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATEN]

ANNEX |

Conntry

H
OFcial titlc and
date of current
Patont last and

reguiations

Patentahie subjoct matter

2
Evaminati n by
Patemt O fice

4
Duvration of patent

Uwireo Kixcpox or
Grreat Baivain ann
NonrageN Irutano

Patents  Act, 1949
Defence Contracts
Act, 1958; Pat-
emts Rules, 1958;
Atomic  Energy
Act, 1946

Any manner of new manu-
facture and any new
method or process of test-
ing applicable to the im-
provement and control
manufacture

Not patentable: well estab-
tished nawral laws: in-
genious ideas or discover-
ies  with no industrial
application ; inventions
contrary to law or moral-
iy substonces of food or
medicine which are mix-
tires of lnown ingredi.
ents: plant and animal
varieties

Fxamination as to
compliance with pat-
ems acts and for
novelty and patent-
ability

Sixteen years from
fling of complet
specification,  wii
provision for exten. }
sion by five years}
or i exceptions§
cases ten, on thel
grounds of inude }
Quate remuneratio |




(mnlinued)

LEGISLATION IN SELECTED COUNTRIES: (continued)

s
Adherence to
internationsl

potent
ceNveR:ionsY

Tresiment of
foreign
nationals

H
Requirements for working of
patents, sanctions tor
non-terking

8
Other cages in swhich
fatents are subject
to public wse

Paris  Convention (Tth
July 1884). FEuropean
Convention on Formuli-
ios of Patent Applica-
tions, 1983 (5th May
1955), Eurcpean Con-
vention on  Classifica-
tion of Patents, 1954
(2th October 1935)

National treatment. For-
cign filing priority un-
der Paris Convention

At any time after the expiration

of three years from the scaling
of a patent any person interested
may apply to the Comptroller-
General for a licence under the
patent o for the endursement ol
the patent “licences of right”;
if the invention is not being
worked commercially in  the
United Kingdom to the fullest
reasonahle extent; il demand for
patented article is not being met
on reasonable terms or is being
met to a substantial extent by
importation; or if by reason of
the patentee’s licence conditions
an export market for the pat-
ented article is not being sup-
plied, or the working of some
other patent is hindered, or the
manufacture, use or sale of ma-
terials not protected by the pat-
ent or the development of com-
mercial or industrial activities is
unfairly prejudiced

The Comptroller shall consider

nature of invention, time clapsed
since grant, and efforts of pat-
entee fully to work, ability of
hicensee to work invention to
public advantage and risks to be
undertaken by him

The Comptroller’s powers shall be

exercised to secure maximum
working of inventions, suitable
remuneration to patentee  and
protection for any person work-
ing an invention under the pro-
tection of a patent. Patent may
be revoked after the expiration
of two years from an order for
& compulsory licence if such li-
cence or an endorsement “licences
of right” would not be effective
for the purposes set out above,
An appeal lies from any orders
of the Comptroller made under
the above provisions to a Judge
of the High Court

No Order may be made which is
at variance with the Industrial
Property Convention

91

Any Government department and
any person authorized by it may
use any patented invention for
the services of the Crown (in-
cluding the production or use of
atomic emergy). Applications for
patents relating to defence may
be withheld from publication,
Applications relating to tomic
energy uses may  similarly be
withhield from publication umit
certificd by the Crown as not
heing required for defence pur-
pases. Provision is made for the
payment of coupensation by the
Crown. The Comptroller-Gen-
eral must grant compulsory li-
cences in respect of patents re-
lating to foods, medicines or sur-
gical or curative devices unless
it appears to him that there are
good reasons for refusal. An ap-
plication for such a licence nmiay
be made at any time after grant
and an appeal lies to a Judge of
the High Court




ANNEX D

SYNOPTIC TABLE OF MAJOR PROVISIONS OF PATENT

Country

!
Oficial title and
date of current
patent lure and

regulationg

3
-

Patentable subject matter

3
Lramination by
Patent Office

]
Duration of patent

Unitep STaTES OF
AMERICA

Vengsuna

... Industrial

Patent Act of 1952,
amended to 1962;
United States
Code, Title 35,
Patents. Rules of
Practice of the
United States Pat-
ent Office, 1949.
1962, Atomic En-
ergy Act of 1954

Property
Law of 1955

Not

Any new and useful pro-
cess, machine manufacture,
composition of matter, or
any new and useful im-
provements thercof. Inven-
tions must not be publicly
knowa or used in the
United States, or patented
or described in a printed
publication in the United
States or clsewhere, before
the invention was made
by the applicant, and, re-
gardless of the date of in-
vention, the invention must
not be in public use or on
sale or patented or de-
scribed in a printed pub-
fication more than one year
before the date of the ap-
plication for patent in the
United States

Not  patentable: inventions
contrary to public morals;
business methods and sci-
entific principles or dis-
coveries not applied to a
useful purpose; atomic
weapons

Independent patents of in-
vention granted for new
and useful products, ma-
chines, tools, etc., processes
for industrial or commer-
cial use or processes for
preparing chemical pro-
ducts, improvements and
any other invention or dis-
covery suitable for indus-
trial application. Invention
is not novel if publicly
known anywhere prior to
filing

patentable:  medicinal
and pharmaceutical pro-
ducts; foods, beverages,

*tchemical preparations; fi-
nancial schemes; use of
natural forces, theoretical
ideas; inventions contrary
to public health, safety,
order or morals; the jux-
taposition of known inven-
tions, unless it represents
8 combination for uniting
them

Examination as to

formal requirements,
novelty and inven-
tiveness

formal reguirements
only; opposition pe-
riod of sixty days
from publication in
the Bulletin for In-
dustrial Property

Seventeen years from

date of grant. No
extensions except by
special act of Con-
gress

Examination as to Five or ten yean &

choice of applicant
in respect of inde.
pendent patents; for
confirmation patents,
the unexpired term
of forelgn paten
but not longer than
ten years; for im-
portation  patents,
five years. All terms

take effect from the §

grant of the patent

® Reference is made to the following chapters in the report
dealing with the various above items: items 2, 3 and 4—part

92

One, chapter 1; items 5 and 6—part One, chapter II; items 7
and 8—part One, chapter 111,

——




mm!inued)

LEGISLATION IN SELECTED COUNTRIES* (continned)

$

Adherence to
international
Julent
conventions®

[
Treatment of
foreign
nati gals

7
Requirements for working of
patenis. sanctions for
non-w rking

&£
Other cagrs in which
patents are subsoct
to public wae

Paris Convention (30th
May 1887). Pan-Ameri-
can  Convention of
Bucnios Aires of 1910
(21st March 1911

National treatment. One No provisions

year foreign filing pri-
ority under Paris Con-
vention, Pan-American
‘Convention of Buenos
Aires (see §) and under
any other reciprocal ar-
rangement

in patent law.
Atomic Energy Act of 1934 con-
tains a temporary provision, ex-
piring in 1964, for the grant of
compulsory licences under a pat-
ent when there has been a dec-
laration after hearing that inven-
tion is of primary importance in
atomic energy field and that li-
censing of the invention is of
g;m&:y importance in effectuat-

policy and purpose of the
Atomic Energy Act

Convention of Caracas of National treatment. The Patent must be worked within two

1911, with Bolivia, Co-
lombia, Fewador, snd
Peru (19th December
1914)

owner of & foreign patent
has & one year prefer-
ence, from grant, in ob-
taining a corresponding
patent, and may object
to any application for an
jmportation patent up-
plied for during this pe-
riod, or may have such
a patent declared null
and void

years and working not discon.
tinued for more than two years,
except in case of accident or
force majeure; the patent may
be revoked on application by an
interested party

Where violation of the anti-trust
laws by means of patemts s
found, the court may provide
for the granting of licences on
reasciable terms and  in some
cases, the grant of royalty free
licences

An invention of interest 1o the
State or of basic public interest
nay be expropriated, in accord-
ance with the provisions of law
regarding the expropriation of
property

®The date in brackets indicates the date of adherence.
“The situation might be modified in view of Nigeria's recent

i 2dlierence to the Paris Convention,

4 The situation might he modified in view of Tanganyika's
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recent adherence to the Paris Convention.
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UNITED NATIONS (@8 NATIONS UNIES |

MONTHLY BULLETIN GF STATISTICS |

Prepared by the Statistical Office of the United Nations

The Monthly Bulletin of Statistics is more than ever the foremost source of current official
statistics on world economic and social conditions.

Each issue contains the most recent official statisties on 63 subjects, from about 180 countries
and territorics, in these fields:

s P jon Bullding Materials ¢ Tran
. %‘.‘."m ) . “TuumT “tila Equipment . Inhm Trade
[ ] m . [ ] Oeml lm
o Industrial Production ) :’:ed ¢ Wages and Prices
o Mini ¢ Electricity and Gas ¢ National Ineome
. » o Construction ¢ Finanee
¢ Chendicals ¢ Plastics * Paper

The 1963 Supplement containing definitions and explanatory notes relating to the series
published in the Bulletin is also available to subscribers.

The Bulletin includes also statistical tables on special subjccts of current interest. In addition
to the data shown for individual countrics and territories, world aggregates are shown for more
than 80 important series for recent years and quarters in a special table each month.

The subscription price is $10.00 per year. Subscriptions may be paid in local currencies to the
National Sales Agents for United ations publications, For list of « istributors, see end of volume.

BULLETIN MENSUEL DE STATISTIQUE

Préparé par le Bureau de statistique de POrganisation des Nations Unies

Le Bulletin Mensuel de Statistique est un recueil de statistiques officielles A jour sur les con-
ditions économiques et sociales du monde.

Chaque numéro contient fes statistiques officiclles les plns récentes de 64 sijets et provenant
de quelque 180 pays et territories, relatives anx domaines suivants:

' 'm%'m ) “ﬁmf ;‘.oaumﬂion ) Tan-ml
. "Oeuvre . ra . ntérieur
o Foréts o Textiles PO o Commerce Extértour
¢ Production Industrielie o Aliments ¢ Salpires et Prin
¢ Industries Extractives ¢ Electricité et Gas ¢ Revenu Nations!
* Méwux ¢ Constraction ¢ Finances
¢ Produiis Chimiques ¢ Plastiques o Papier

Tout abonné au Bullotin Mensuel de Statistique regoit aussi le Supplément 1963 donnant des
définitions et des notes explicatives se ripportant aux eéries publices duns le Bulletin.

Le Bulletin contient anssi des tableanx Matistiques sur des sujets partienliers dintérée actuel.
En ontre des données relatives i ehaque pays et territoire, un tableau spécial présente chaque
wois des totanx mondiaux pour plns de 80 séries importantes englobant ﬁ: années ot trimestres
récents,
Le prix de I'abonnement cst de 10 dollars par an et peut étre payé en monnaic nationale aus

dépositaires des publications des Nations Unies. La liste de ces déponitaires se trouve & lu
fin du volume.
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