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Institutional regulation of acquisition of teohnology in
developing oountries.

The rapid grovwth of technology licensing has been a sig-
nificant feature in the growing international links and relation-
shipe between lunufwturing enterprises indifferent countires.

Both in deviloped and developing countriee, licensing has emerged
as a prinoipal instruaent for aoquisition, pooling and transfer of
technologioal knowledye. In developing oountries, where emphasis
and discuseion in the past has largely revolved around the role of
direat foreign investaent, there is inoreasing rsalization that
inflov of technology through liceneing arrangements has a major
impact of ites own. While there ie fairly universal reocognition

of the groving technologiocal gap and the need for teohnologiocal
inflev frea industrially-advanced oountries, there is also never-
theless a degree of uneasinees regarding the impact of unrestrioted
teshnologiocal inflov and the overall price shat the economy has to
pay in this regard. As developing nations sove up the ladder of
industrial progress, the implications of such unrestrioted inflow
say beooms more proncunced and a gradual dichotomy in approach
tonds to doveleop., Vhile the essential need for foreign techno-
logy ceatinuee 10 Vo recognised and accepted, and inoreasingly so
vhere local preducts have t0 face international oocapetition, there
is greater emphasis both regarding the nature of teobnology to be
ssquired and the terne and voncitiens on which such techniques and
processes are seeured. It is this exereise in seleotivity and oloser
eonaidoration of the %0, w and oonditions of technology licensing
agrecncats that energes in the fers of institutional regulation of
teshnolegy trensfor ia sany develeping esuatrice. Suoh regulation
10 otill & elatively nev oonsept, dut ia the last fov years, it has




received greatly inoreased attention, partioularly in many

Latin Amerioan and Asian oountries. With wide differences in

eoconomio conditions and in the stage of industrial development,
the approaoh to this question ig also inevitably widely divergent
and there are still many developing oountries where there is no
signifioant regulatory oontrol over technology agreements. Yeot,
the pattern appears to be gradually ohanging and & new trend is
olearly disocernible, a trend towards greater exeroise of seleotivity
and varying degrees of regulatory oonirol regarding the terms and
oonditions under whioh teohnology is supplisd to lioensees in
developing oountries. The regulatory role and funotious need,
however, to be osrefully defined, so that a suitable institutional
framevork oan be oreated and the oomplex issues involved can be
oonsidered in olear perspeotive.

2, The need for a degree of regulatory oontrol has to be
viewed against the overall impact of unrestrioted teohnology
inflov in each oountry and the speoifio impaot on the industrial
seotors and enterprises direotly oonoerned.+ While teohnology
lioensing undoubtedly introduoes modern and sophistioated produo=-
tion teobniques and plays a vital role in the growth of partioular
seotors and enterprises in developing oountries, it is also neocessary
to oonsider the reperoussions on indigenous teohnologioal growth,
together with the direot eoonomio implioations of unrestrioted
inflov. Liocensing arrangements between enterprises in developed
oountries, operating from a similar teohnioal baseyare more in the
nature of transfer of speoial teohnioal information, usually
patented. In the case of enterprises in developing bountries,
the flow is not only one-¥ay, but tends to be of a much aore
oomprehensive and oomposite nature, involving muoh higher ooats
and resulting in undue dependance on foreign teohnologioal support,
if oare and seleotivity is not exeroised.

+For a fuller discussion of these aspeots, reference is invited to
wGuidelines for the aoquisition of forsign teobnology with speoial
refersnoe %0 liosnsing agreements", an UNIDO study with vhioh the
autbor was oiosely assooiated.




3. In respeot of indigenous teohnological growth, the
impact of foreign teohnology on the licensee enterprise and on
indigenous researoh and development in the industrial gseotor
ooncerned depends largely on the capaoity for absorption and
adaptation, Where this is feasible and receives em;hasis, aa
in Japan during the post-war period, the results are very
benefioial. On the other hand, most enterprises in aeveloping
oountries have a tendenoy for undue and continuing dependance on
the foreign licensor. Relatively little attention is paid by
the licensee to adaptation, or even rapid absorption, of the
teohnology unless the technology agreement is limited . & particular
duration. The insistence in this regard in some l.\tin imer.zan
ocountries and in India is largely due to the rwed for local enter-
prises to absorb the aoquired techniques and to stand technologio~
ally on their own feet as rapidly as possible, The impac’. of
foreign teohnology and the utilization [ t¢.eign techniocal
service facilities, such as engineeriug consultanoy, marketing
arrangements and the 1like,may also bave an adverse impast on the
use of indigenocus teohnioal servioce facilities unless care is
taken in this regard at the stage of liocensing agreements. The
import of teohnology and the use of a foreign brand name by a
particular manufacturer tends to have a "multiplier" effect in so
far as other manufacturers in the same field are concerned. This,
in turn, has corresponding impact on both the growth of indirenous
research and service facilities and the utilization of such
research and techniocal services by local enterprises, The exercise
of selectivity in respect of teohnology imports, vhich ia a basio

feature of any regulatory approach, has neoessarily to be related
to the growth and utilization of indigenous technology and
,Jechnical service facilities in the related field of manufacture.
This is of even greater significance in manufaoturing fields
intended primarily to meet domestic-market requirements,




4. The eoconomio sspeots, which necessitate a de rres of
reculatory control, stem laryely from the direct financial
implications of acquisition of foreign technolo,y over a wide
rance of industries and the protlems and weaxnesses that onter=
prines in developing countries face in selecting spproprirte
technolozy and in negot.sting suitacle licensin- agreements,

The technology bill tends to increase rapidly with the exp nsion
of the industrial base and a stace is soon reached when a good,
Bard look is necessary from the viewpoint of overall costs of
technolozy in terms of fees, interest, royalties and increased
saintenance imports. As resards the coat of particular technolosy,
the market is usually protescted by patents and trademarks and
tends t0 be semi-monopolimtic 1n most cades. The more corposite
nature of technologiocal assistance and services required by
enterprises .n daveloping covntries, torether vith tne relative
lack of knowiedge regarding alternative technolosy sources and
inexperience in negotiating technology s.reements also places the
prospective 1lioensee fron the developing oouniry at s oonsiderable
disadvantage. The resulatery furction is of ten sought to be
ezercised, both in order to reduce the overall bdill feor tecknrology
through greater se.eetivity and to redress the balance o s0Be
<itent in »o far as megetisticne for specific technolegy liocenses
are eoncerned,

5 Any regulaiery approach sust, in the first instance, be
based on adequale knewledse of the prevailing pesitien regarding
dosestio availadility ef tecbnelegsy in various seotors and the
terso on whieh e1isting technelegy arrangesentis are being operated,
In seny develeping esuniries, there is ne syeies evea of regietering
teohnelegy agressents and litile information is available in this
regard. TRis beesses all 1he sers pronounced ia ihe case of
foereirn subsidiaries and affiliates, viere the fereign pariser vae




is oftem a sultinational oorporation regulates tne inflow of
technology far more from the viewpoint of multin: tional
operations than from the needs of tne particulsar local enter-
prise. The introduotion of a System of reristration of ell
technology sgreements would bring various 8spects c¢r exicting
azreements into sharper focus and corstitutes an essential
etarting-point for the implementation of any purposive re-ulaiory
control, Together with this, it is also necessary to broadly
identi’, the major production and teohnological gaps in any
eoconomy, so that oertain priorities ocan be presoribed regarding
tBe prinoipal fielde in which foreign technologioal inflow is
eonsidered partioularly neocessary,

6. The momt important issuo is to define the, scope and
rele of regulatory oontrol, as there is considerable danser
eithes of over-regulation ¢r of exercising inadequate regulatory
oontrol. While the detailed situatijon in this regard would
differ from country to oountry, it is pcesible to conceive of
oortain broad norss that oan be followed, It is essential, in
the firet instance to reoegnise that t.e prinojpal parties must
obvieusly be the enterprises oconcerned. The success or other-
vise of a tecknology agreements depends largely on the mutual
€%0dvill and working relationship eetablished between the
lioenser and the licensee and thie preeupposes that the responei=
bility for dotailed negotirtions and finalisation of the teochno-
legy agrecsent sust rest prisarily vith tbe enterprises oconcerned.
This 18 alse becsesary in order to develop doeestio entreprensurial
inritiative and expertise in this increasingly oceplex field,
Pres a prastical vievpeint alse, it ie neither pessidle or
dooiradle for o Fegulatery institution 0 go into the detailed
intricasios and negetiaticas relating to cash terhnelegy
igreessat. At the sape tine, te leave the tecireiegy agreesent




entireiy to the discretion of the licensee may well result in a

heavy burden on the economy in terms of acquisition of processes
and techninques which are unnecessary or inappropriate or wiich
impose uniuly high couts by way of royalty and otner paymenis OT
which tend to retard indigenous techriological development, For
the licensee enterprise also, its WwookeT bargaining position
could result in the imposition of undesirable and resirictive
conditions by the licenaor, which has been the fairly common

experience in most developing gountries.

7. Technology agreementis nave, therefore, to be considered
poth in respect of their macro-implications pertaining to the
eoonomy as a whole and with rezard to their micro-impact on the
jndividual licensee enterprise. The regulatory function has to
be suitably evolved to cover both these aspects in a purposive
and balanced manner. While these features overlap to a consioarable
extent, there are certain aspects where ihe narrower interests of
the licensce enterprise may not necessarily coincide witi the
wider social interests of the economy. These aspects need to be
carefully defined for the exercise of an appropriate regulatory
role. 7here are also many aspects of licensing agreements whioh
are legitimately and appropriately within the purview of licensee
enterprises and vhere the exercise of regulatory control may be
undesiratle beyond the prescription of certain broad norms for
tbe suidance and protection of liocensee enterprises. It is
important to achieve & barmonious valance in defining the regula-
t,ry function eo that while the wider intereets of the economy
are protected, licensee enterprises still have enough latitude in
negotiating tecbnology agreements in sooordanoe with their specific
nesds. A brief examination of eome of the prinoipal features of
licensing agreesents would bring thie issue in olearer perspective.




8. A basic aspect of any tschnology arreement is the aAppPro=
priateness of the particular technolosy. Here, the rorulatory
functicn may prove to be of considerable importancc. 1In a
number of cases, imported technological processes have involved
unduly high costs, have tended to be hichly capital-intensive
and have necessitated a large percentage of maintenance imports
for many years, whereas more simple manufacturing techniques
b-~~d on a greater degree of labour-orientation could have
equally served the purpose. On the other hand, there have also
been numerous cases where imported technology,sometimes linked
with the transfer of used capital equipment, have tendod to e
obsolescent and unsuitable. The prospective licensee often finds
it extremely difficult to achieve a coirrect balance between the
two and a competent regulatory agency could perform a vital
advisory role in the selection of appropriate technology, leaving
the details to be worked out by the licensee enterprize., A more
direct regulatory role may need to be exercised in determining
the areas where technology inflow is not really necessary. There
is, for example, a tendency in developing countries towards
indiscriminate acquisition of fcreign processes and trade marks
for various oonsumer non-durables. While this may be desirable
for certain items, partioularly where exports and foreign exchange
earnings are involved, a.ay indiscriminate inflow tends to retard
local inventiveness, apart from the direct and indirect costs
involved. It would be useful to consider whether it is really
necessary for developing countries to import foreign processes
for the manufacture, for example, of certain beverages or biscuits

or brands of ice cream.

9. An isportant related question ia the extent of direct
foreign investaent accompanying the inflow of technology. While




the role of foreign investment receives considerable attertion

in most developing countries, the inter-relationship of such
investments with technology transfer arrangemen.s is given much
less emphasis. This is, hovever, an extremely important aspect
and the nature of the technological relationship between a
foreign company and its subsidiary or affiliate and particularly
in the case of joint ventures, neods to be clearly defined. The
jrcraasine trend towards joint ventures with foreirn capital
participation of less than 514, because of the insistence in
developing countries on majority local ownership, is of consider=
able significance in the determination of technology transfer
arrangements in such casas. The fact of foreign investment
‘particip;tion does ensure, up to a point, that the process of
transfer of teochnology is full and complete but it is nevertheless
desirable that the nature,contents and terms of such transfer

are clearly defined. The extent of direot foreign investment in
a joint venture should also f£ind reflection in the terms and
payments for technology. This is a more detailed aspect, which
is primarily for the domestic partiner to nogoti&te, but where

the position of the latters is weak, it may be necessary for the
regulatory agency to ensure that the terms of technology transfer
are satisfactory, apart from determining the extent of foreign

investment participation in a particular oase.

10, A feature of licensing agreemenis with enterprises in
developing countries is the comparatively greater extent of foreign
technical services that are provided for,apart from transfer of
panufacturing processes. In many casas, there is also a close
1ink between licensing arrangements and supply of machinery and
equipment. On both these counts, it is necessary to take into full
oonsideration the level of looal technioal expertise and domestio
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manufacturing capacity. In muny Cases, en-Tinuorin- and 0'iwur
tecl. .cal servious are built into tue tectnoloy arrecnent ...
constitute a nigh proportion of the cost,, TO the exiont tnit
looal technioal services are adequutely available, tie.e siould
be fully availed of, and shoula be irnsisted Upon as there m.y
even be a preference on the part of tho liconsce for forein
technical services. The same holds good for domestio machinepy
ard equipment,though the syatesm of import controls in muny
developing oountries gives considerable protection to locally
Banufaotured equipment and largely takes care of this asreet,

11. In zany developing countries, oonsideracle stres. is
being given to the domestic content of manufacture in proposals
invelving foreign teobnology. This aspect can Le best considered
along with the licensing agreement itself. There is often a
tendency on the part of liocensors to regulate teobtnoloygy infiow
80 as to increase tue proportion of local content only in aasy
stages and so that an assured warket for comporents and sub-assomblies
can continue for as long as possible. The exercise of the
regulatory funotion is important in determining a suitable phagsed
prograning of dosestio sanufaoture in proposals involving foreign
teohnology.

12, In so far ac payments for technology by way of fees
and royal ties are concerned, the primary responsibility must rest
wvith the licensee, though a regulatory agency could usefully
prescribe certain broad norms and assist prospective licensees in
assessing whether the payments asked for are reasonable. The
norms could, for example, presoribe that the base for royalty
csalculations should norsally be the ex-factory value of sales
minus the landed oosts of components iaported rrom the lioenser.
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These could also provide for avoidance of minimum royalty paye
ments, a3 far as possible., At the same t.me, insistence on
royalty boing limited to any particular percentage &3 is [rese
crived in India and Mexino often results in the licensor insisting
on a higher lump-sum fee or other fors. of payment, Intervention
by a regulatory agency may become neoessary only if the royalty
and other payments appear disproportionately high as comrared to
payments for other oomparable processes in the same countiry or
other countries. A degree of floxibility has to be maintained

on this question as the price for a particular teobnolosy may
differ considerably cver a period of time and is dependant on
various fagtors. It should be primarily for the prospactive
lioensee to ensure that the price for a particular technology at
a point of time is fair and reasonavle and the rezulatory role
should largely be one of guidance, rather than interference,
ex0ept where intervention is slearly called for,

13, The duration of !icensing uagreements is an aspect where
the regulatory funotion assumes considerable importance. In
cases involving running royalties, the licenser would normally
prefer as long a period as possible. In many cases, the licensee
also tends to accept a longer duration as thbis ensures access to
the technology for a longer period and involves lesser efforts
for absorption and adaptation. From the viewpoint of the economy,
hovever, the life of a licensing agreement should be limited
to such period as is neocessary for its effective absorption and
to the 1ife of such patents as are covered by the license. In
many cases, a period of 5 years is quite adequate, though in
cases of more advanoed processes and techniques, the period could

g0 up to 10 years or even more in very exoeptional circxkstanags.
M~
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What is neccsnory to ensure is tiat tiie seriod iy rdono L an
absorption of the knowhow, nrovided Jemtne efract s ase ey n
the licensee in this regard. This aspuct azaumas incragod
sizdificance at the time of tenowuls of licensinge aorracaant s
and the rezulatory role has to he carefully considared at tnis

staga,

14. An important field of re sulatory consideration pol tes to
various restrictive and tie-in clauses in licensine acreoment,
These include restrictions on salas territoris:s ang nrovtition:

Tor connulsory purchase of conponents and intermediate product;
from the licensor, While an inflexible atti i ¢a ghoald not by
adonted by any resulatory institation .. = sract of such hrarvsion s,
there is often need for ass,stir - thna Licansne in securins nro..
visions which are not detrimer:.’ o unreasonable, but are neverihe-

less quite prasmatio.

1%, Insiitiucional quidance arnd thae arescription of' broad
normis can nlsc be usefullv extsnded to prospactive licensees in
developin; countries in respect of other important provisions in
any license agreement., Norms would oe usefui, for exanply, in
respect of license provisions relat Lag 1o sublicensineg and cone-
fidentiality, Zuarantees, termination and arpitration .n. tho
governing law relating to the technolozy ugreement., Tt iz cqually,
if not mors important, to provide zuidanco and assistance.to
licensees on various other provisions such as the content of
technology to be acuuired, access to improvements, and clauses
relating to the use of patents and trademarks, Apart fron
assistance on the ocontractual aspe~ts of license asrezments,
institutional zuidance could also usefully be provided in mnny
developing countries regardinz alternative sources of techno Loy,
the latest innovations in the sectors concernad and the !ikely
c0sts that may have to be paid. Institutional sunnort should,




however, stop well shoit of replacing the licensee in nezotiatin?
specifioc license azreements, as this could otherwise detract from
the basic nature of a 1.0ense arcreement. Lven where a ravsulatory
agency considers oertain proposals in a licenain~ proviaion as
being unsuitable or inappropriate, it would be desirable that
responsibility for re-negotiations should be let't to the licensee

and not be arrogated by the regulatory institution.

16. The emphasis given to broad norms and institutional
Ruidance for licensees in developing oountries as avainst
detailed regulatory rules covering the various aspects of a
license agreement is primarily to stress the need for a consider.
able degree of flexibility in dealing with technolesy licenne
prooosals. Such proposals, particularly when they relate to
enterprises in developing countries, differ widely in their
scope and content and any rizid and inflexible set of rules
covering all aspeots of a license agreement may well result in
either hampering the flow of necessary teohnology or in circumvente
ing of the rules by one monns or another. A eimilar situation can
arise in respect of legislation for zuverning technolo.ry arreements,
as has been introduced in some ocountries., While the rationale
bohind such legislation is valid and understandabls and while such
legislation may well be necessary for the introdustion of the
regulatory mechanism itself, any legislative approach wnich seeks
to cover the details of licensinz a~reements introduces an elenmant
of inflexibility, which may not be desirable. What is perhans far
more necessary is full awareness and knowledge of the implications
of each proposal, on the one hand, and measure of overall
regulatory scrutiny on the other, 80 as to ensure that the overall
interests of the economy and the specifio interests of tie
concerned industrial s-otor are adequately safesuarded.

17. The above two-fold approaoh needs to be reflected in
the struoture and funotions of any regulatory institution in



this field. On the one hand, suc’ an institution shou i n01.ean
detailed information regardin. technoloy=supply arr .n-am 213

and developr.nts within the oountry and ahould alseo Iraluly
become a repository of knowledze rezarding technoleorical innovi
tions and develepments in other countries, torether with trends

in licensing in various seotors. Tris is Recessary .n ordar

that the institution oan provide effeotive itance and i3 1 :t.ange
to prospeotive liocensees and oan draw up broad norms ani uliide
lines. The organization would necessarily require to h:ive bota
technioal experts and persoas having knovwledrs and experience of
teohnelogy oontrascts. On the ntaer hand, such an orsanization
eould then oonstitute the nedessary administrative and technical
agenay for examining varieus technolegy-supply propouals and te
subnit ite views on such propesals to the dedision-making regulatory
body of the institution. In viev of tue extensive coverace of
teohnology agreesents and their inpact on industrial »ro4th, it
vould be desirable if the decision-makins body, which could be
oalled the Board of Teohnolesy, should comprise of senior represent-
atives of the oonoeried govermmental departaentis and technical

and industrial research organisations and distinguished publie
Tepresentatives having extensive knowledge of lecal industry,

18. The precedural meehaniss should provide,firstly, for
registration of all existing teohnology asreesents with tnis body
vithin & spe0ified peried and, seoondly, for sudmission by licensees
of all prenesed teshnelogy agreeaents for approval by this body
Yefore these are aeted upen. Por the latter purpose, a suitable
&pplication form oould de presoribed ocovering details of the
prepesal. This eould de erxamined and submitted %0 the Board, waieh
wuld seet perisdically te eonsider sueh cases. In the event of
e Joard ocensidering an ' sedificetions as being necessary, the



liconsee should be advised to re-negotiate the agreement suitably
and to resubmit the proposal after such re-negotiations. A
guitable time-limit of 4 to 6 weeks should be presoribed for
detailed scrutiny of any proposal and its submission to the
Board, as it is essential that there should be no undue delay

in the proosssing and npproval of such cased.

1Y. An im;ortant function of the resulatory inatitution
would be tu ensure udnguinte follow-up in r3yupect of technoloy
arrraements that are approved., It 1s oaly taroupsh raguiar flow
of information resirding such cases that the approach adopted in
various cae3 can be tasted and evaluated in the 1iht of actual
axnrience, There gontinuus 10 be A gurotantial informavion Jap
rezarding the actual working and experiencs of tozhioloy agrae-—
ments in developing countries. which increa;os the diffioulty of

franing a coordinated policy appreach in this regzard.

20, It 18 neceusary o reiterate the neod for an aftective
balance being achieved beiween regulg%y oontrol over technolozy
licensing in any country and the initiative and iatitude which
must be allowed to licensece enterprises in negotiati..’ licensing
arreements. Such a balance is often not easy to achieve and the
role of an international agency, particularly the Un1iD0, could
be very sicnificant in thias regard. The UNIDO ocould not only
pro.ide objeotive and prajmatic Juidance in prescribing the
role and functions of institutional agencies 3et up in developing
countriea tor this purpose but could play a vital part in the
eatabl ishment and growth of these institutions as expert organiza~
tions which would ensure that technolozy inflow is channel ized
fully aoccording to the needs and best interests of the developing

country concerned,
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